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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

FORT WORTH EMPLOYEES’ RETIREMENT:
FUND, on behalf of itself and all others similart
situated, :

Plaintiffs,

_V_
09-CV-3701 (JPO)
J.P. MORGANCHASE& CO., et al.,
OPINION AND ORDER

Defendants:

J. PAUL OETKEN, District Judge:

This putative clasactionlawsuitarises fronthe sale of $10 billion of mortgagass
through ertificates (“Certificates’)a type of mortgagbacked security (“MBS”)by entities
related ta).P. Morgan Chase & Co. pursuant to a registration statement dated April 27, 2007 and
incorporated prospectssipplements (collectively, the “Offering DocumentsThe operative
Second Amended Complaint (“SACSgt forth causes of actiamder Sections 11, {#(2), and
15 of the Securities Act of 1933 (“Securities Actlp U.S.C. 8§88 77k, 1{a)(2), and 770, on
behalf of purchasers of the Certificates, alledghrag the Defendants made misleading statements
in the Offering Documents underlying the Certificates.

Lead Plaintiffs Laborers Pension Trust Fund for Northern CaliforiNarCal”) and
Construction Laboms Pension Trust for Southern Californi&¢Cat) (collectively,
“Plaintiffs”) brought this action against J.P. Morgan Chase & Co. (“JPMC”) Mdrgan
Acquisition Corp. (“*JPM Acquisition”); J.P. Morgan Acceptance Corporation IM*'JP

Acceptance”), and B. Morgan Securities, Infc(*JPMS”) (collectively,the*JPM Defendants”),

1J.P. Morgan Securities, Inis now known as J.P. Morgan Securities LLC.
1

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nysdce/1:2009cv03701/344001/
http://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2009cv03701/344001/318/
http://dockets.justia.com/

and also against six individuals who were officers or directod®bf Acceptancécollectively,
the “Individual Defendants”; together with the JPM Defendants, “Defendar{@3kt. No. 85
(“SAC").)

Now before the Court is Plaintiffs’ motion to certify a class pursuant tor&edale of
Civil Procedure 23, and Defendants’ submission, styled as a niotiomne, to exclude the
reports, opinions, and testimony of Plaintiffs’ proffered expert, Dr. Joseph R. MasotheF
reasons that flow, Plaintiffs’ motion is granted in paand denied in part, and Defendants’
motion isdenied
l. Background

The factual and procedural background of this case is summarized briefly below, but
familiarity with the Court’s prior decisions is presunted.

A. Facts®

Defendants were involved in the sale of approximately $10 bilidertificates, which
provide their owners with an interest in the revenue stream from various poolglentias rea
estate loans contained within several comslawntrusts (the “Trusts”). (SAC 36.) As alleged
in the SAC, JPM Acquisition (the “sponsor” of the Offerings at issue) purchiasdokins
underlying the Trusts from third parties who originated the loans (the “og#iat (d. § 37.)
Then, JPM Acquisition, in conjunction with JPM Acceptance (the “depositor”), bundled the

loans into the Trusts for sale on the markéd. §18-19, 36.) JPMS acted as an underwriter for

2 A fuller summaryof the allegations of thBAC is contained in this Court’s decision on the
motion to dismiss.See Emg. Ret. Sys. of the Gov't of the Virgin Islands v. J.P. Morgan Chase
& Co., 804 F. Supp. 2d 141, 146-49 (S.D.N.Y. 2011) [hereinaftegin Islands] .

3 The following facts are taken from the SAC and the parties’ submissions maeéacton
with the instant motion, as noted herein.
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each of the offerings.Id. { 17.) The Individual Defendants—Brian Bernard, the President of
JPM Acceptance; Louis Schoppio Jr., the Controller and CFO of JPM Acceptancdireatiche
E. Cole, David M. Duzyk, William King, and Edwin F. McMichaall directors of JPM
Acceptance-all signed the registration statemend. ([T 2625.)

As relevant for purposes of the motion to certify the class, the Certifiwatesissued in
nine separate offerings (the “Offerings”) through a separate Trust foQéaeing.* This
lawsuit is premisedn Plaintiffs’ contention that the registration statements contained falsehoods
or omitted material information, which may give rise to liability for certain parbasected
with the issuance under Sections 11, 12(a)(2), and 15 of the Securiti€Se&cin re Morgan
Stanley Info. Fund Sec. Litjgh92 F.3d 347, 358 (2d Cir. 2010) (“Sections 11, 12(a)(2), and 15
of the Securities Act impose liability on certain participants in a registeredtgecoffering
when the publicly filed documents used durihg offering contain material misstatements or
omissions).

According to the SAC, the material misstatements or omissions contained in thegOffe
Documents included (1) that the underwriting standards set out in the Offering Dosuveent
abandoned when underwriters in the loans underlying the Certificates, which wereaatt in f

followed (SAC 1167-77); (2) that the appraisers falsified appraisal values and failed to follow

4 The nine Trusts at issue are: J.P. Morgan Alternative Loan Trust/2DQF.P. Morgan
Alternative Loan Trust 2007-S1, J.P. Morgan Mortgage Acquisition Trust 2007-CHS3, J.P.
Morgan Mortgage Acquisition Trust 2007-CH4, J.P. Morgan Mortgage Acquisition Trust 2007-
CHS5, J.P. Morgan Mortgage Trust 2007-A3, J.P. Morgan Mortgage Trust 2007-A4, J.P. Morgan
Mortgage Trust 2007-S2, and J.P. Morgan Mortgage Trust 2007-S3. (Dkt. NOP#&3 Class
Cert. Br’) Ex. A))

The SAC originally included allegations as tovele MBS Trusts. (SAC 1 19.) In their
class certification papers, however, Plaintiffs state that discoveryeshibat two of the trusts—
JP Morgan Mortgage Trust 2007-A5 and J.P. Morgan Mortgage TrustA&®6¥vere invested
in by only two investors and omavestor, respectively, and separate lawsuits are already pending
regarding those investments. (PtfslassCert. Br.at 1 n.1.) Plaintiffs therefore have excluded
Certificates connected to these two trusts from tr@iposed definition of the class.
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established appraisal standards (SA®TML12); and (3) that loaie-value (‘LTV”) ratios set
out in the Offering Documents were false (SACL1%-16)°

B. Procedural History

The complaint in this action was filed in March 2009 in New York Supreme Court, and
the suit wasemoved to this Court on April 10, 2009. (Dkt. No. 1.) In April 2010, the
Employees Retirement System of the Government of the Virgin Islandgifi\'slands”) was
designated lead plaintiff. (Dkt. No. 74.)

The operative second amended complaint (“SAC”) was filed in July 2010, and the
Defendants moved to disss. (Dkt. Nos. 85, 83 In an amended order dated May 10, 2011,
Judge Koeltl, to whom this matter was previously assigned, dismissed for ldakdihg the
claimsconcerningall offeringsof Certificates other than tlaéfering in which Virgin Islands had
an ownership interesas well as the claims brought under Section 12(a)(2) of the Securities Act
and the claims regarding investment ratingggin Islands 804 F. Supp. 2d at 149-51, 154.

The order also dismissélde Section 11 claims as tfPMCand JPM Acquisition, and
determinedhat the Section 15 claims survived only against the Individual Defenddngd.
156-58. The Court otherwise denied the motion to dismiss.

In May 2012, the Court grantedmotionby Virgin Islands to withdraw as leguaintiff

and ruled that the Northern California Laborers had standing to pursue this actioth@ugh

its holdings in the certificates were from different “tranches” from tlowgged by Laborers and

®> These allegations are discussed in greater detail in this Court’s opinion on the motion to
dismiss. See Virgin IslandsB04 F. Supp. 2d at 147-49. The SAC also alleged that the
investment grades assigned to the Certificates falsely stated that the@esiivere safer
investments than they truly were. (SAC 11 2B7) These claims were dismissed for failure to
state a claim.See Virgin Islands304 F. Supp. 2d at 154.



the Fort Worth Employees’ Retirement Fund (“Fort WortiBee Fort Worth Emps. Ret. Fund
v. J.P. Morgan Chase & C0862 F. Supp. 2d 322, 333-42 (S.D.N.Y. 2012). NorCal athE5o0
were appointed lead plaintiffs in July 2012, at which ttheelaw firm ofRobbins Geller
Rudman & Dowd LLP (“Robbins Geller”) was approved as lead counsel. (Dkt. No. 175.)

In April 2013, the Court granted in part a motion for reconsideration of the May 2011
order. (Dkt. Nos. 197, 200.) Due to the intervening decision of the Second Cifd&Cik
IBEW Health & Welfare Fund v. Goldman Sachs &,&®83 F.3d 145 (2d Cir. 2012), the Court
reinstated certain claims that had been dismissed for lack of standing in the @8idhde
specifically, those claims brought pursuanextionsl1 and 15 of the Securities Act, on behalf
of purchasers of certificates offeringsthat the lead plaintiffs had not invested, which were
previously dismissed for lack of standing. (Dkt. No. 197.)

Plaintiffs now move to certify a class of “[a]ll persons or entities who, prior to March 23,
2009, purbased or otherwise acquired any Certificates in any of the Offerings [specitfes i
moving papersgnd were damaged therebtg’appoint Plaintiffs aslassrepresentatives, and to
appoint Robbins Geller Rudman & Dowd LLP as class cothgBkt. No. 223 (Ptfs.’ Class
Cert. Br?) at 3.) In addition, Defendants move to “exclude from consideration on the pending
motion for class certification the reports, opinions and testimony of plaintitiffeped expert,

Dr. Joseph R. Mason.” (Dkt. No. 299¢fs’ DaubertBr.”) at 1.)

® The proposed class definition excludes “defendants, originators of any loanyingdée
Certificates . ., their successors and assigns, and the directors and officers of suek anétl
relevant times, as well as members of such persons’ imteddmilies and their legal
representatives, heirs, successors or assigns, and any entity in whicgkladgaparty has or
had a controlling interest.”P¢fs’ Class CertBr. at 3 n.5.)
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Il. Legal Standards

A. Expert Testimony

The admissibility of expert testimony is governed by Federal Rule deBee 702,
which provides that an expert who is “qualified . . . by knowledge, skill, experience,dtanin
education” may testify if the testimony would be helpful to the trier ofdadtis “based on
sufficient facts or data,” is “the product of reliable principles and methoelggbly applied to
the factsof the case. Fed. R. Evid. 702. “[T]he proponent of expert testimony has the burden of
establishing by a preponderance of the evidence that the admissibility neepiseof Rule 702
are satisfied.”United States v. William$06 F.3d 151, 160 (2d Cir. 2007). “When a motion to
exclude expert testimony is made at the class certification stageatertstandard applies,
but the inquiry idimited to whether or not the expert reports are admissible to establish the
requirements of Rule 23.Ge Dandong v. Pinnacle Performance |.tdo. 10 Civ. 8086 (JMF),
2013 WL 5658790, at *13 (S.D.N.Y. Oct. 17, 2013) (brackets and internal quotation marks
omitted).

B. Class Certification

Class certification is governed by Federal Rule of Civil Procedure 23parheseeking
certification must establish that the class meets all requirements of thy aul@reponderance
of the evidenceMyers v. Hertz Corp624 F.3d 537, 547 (2d Cir. 2010). Rule 23 “does not set
forth a mere pleading standard”; rather, the “pagkeng class certification must affirmatively
demonstrate ... compliance with the RuleWalMart Stores, Inc. v. Duke431 S. Ct. 2541,
2551 (2011), through “evidentiary proofi re U.S. Foodservice Inc. Pricing Litigl29 F.3d
108, 117 (2d Cir. 2013hereinafter FoodservicH, cert. denied134 S. Ct. 1938 (2014).h&
district courtcan certify the classnly if satisfiedthat the rule’s requirements have been satisfied

after a “rigorous analysis.WWalMart, 131 S. Ct. at 2551.
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Rule 23(a) contains four prerequisites, requiring the party seekingazditifi to
demonstrate that:

(1) the class is so numerous that joinder of all members is

impracticable;

(2) there are questions of law or fact common to the class;

(3) the claims odefenses of the representative parties are typical of

the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the

interests of the class.
Fed. R. Civ. P. 23(akee Marisol A. v. Giulianil26 F.3d 372, 375 & n.3 (2d Cir. 199pgr
curiam). These “four requirementsiumerosity, commonality, typicality, and adequate
representation-effectively limit the class claims to those fairly encompassed by the named
plaintiff's claims.” WalMart, 131 S. Ctat 2550(internal quotation marks omitted)

The movant must also show that the action meets the requiremantsadt one of the
threesubsections of Rule 23(bpeeFoodservice 729 F.3d at 117. Here, the plaintiffs seek to
certify their class under Rul&g)(3), which requires the court to find both “(1)
predominance—‘that the questions of law or fact common to class members predowenate
any questions affecting only individual members’; and (2) superiofttyata class action is
superior to other available methods for fairly and efficiently adjudicatiegontroversy.™ld.
(quoting Fed. R. Civ. P. 23(b)(3))n evaluating tis requirementRule 23 requires courts to
consider:

(A) the class members’ interests in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the
controversy already begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation
of the claims in the particulaofum; and

(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23(b)(3)(A)D).



II. Discussion

A. Daubert Motion to Preclude the Opinions and Report ofPlaintiffs’ Expert

The Supreme Court iDaubert v. Merrell Dow Pharmaceuticalsic. interpreted Rule
702 to “impose[] a special obligation upon a trial judge to ensure that any andr#ifiscie
testimony is not only relevant, but reliableKumho Tire Co. v. Carmichaeb26 U.S. 137, 147
(2999) (quotingdaubert v. Merrell Dow Pharminc., 509 U.S. 579, 589 (1993)) (ellipsis and
internal quotation marks omitted). The ultimate determination the Court musiomake
Daubertmotion is that the expert “employs in the courtroom the same level of intellectual rigo
that characterizes the practice of an expert in the relevant fieldat 152.

While Rule 702 requires that the Court seaménitial gatekeeping function to keep out
“ljunk science,Davis v. Carrol|l 937 F. Supp. 2d 390, 412 (S.D.N.Y. 2013), it is nonetheless “a
well-acceptd principle that Rule 702 embodies a liberal standard of admissibility fortexper
opinions,”Nimely v. City of New Yorikd14 F.3d 381, 395 (2d Cir. 2009jlowever,“nothing in
eitherDaubertor the Federal Rules of Evidence requires a district courtrat aginion
evidence which is connected to existing data only bype dixitof the expert. A court may
conclude that there is simply too great an analytical gap between thenddtae opinion
proffered.”Gen. Elec. Co. v. Joingb22 U.S. 136, 146 (1997).

The first question the Court poses in conductingtaebertinquiry is “whether the
expert has sufficient qualifications to testifyDavis 937 F. Supp. 2d at 412 (internal quotation
marks omitted). If so, the “next question is whether the gredf testimony has a sufficiently
reliable foundation.”ld. (citing Amorgianos v. Nat'l R.R. PamsgerCorp, 303 F.3d 256, 265
(2d Cir. 2002)) (internal quotation marks omitted).

In answering this second question, the Court may consider factors igcludi



(1) whether a theory or technique can be (and has been) tested,

(2) whether the theory or technique has been subjected to peer

review and publication, (3) a technique’s known or potential rate of

error, and the existence and maintenance of standanti®ltog

the technique’s operation, and (4) whether a particular technique or

theory has gained general acceptance in the relevant scientific

community.
Amorgianos 303 F.3d at 266 (quotiigaubert 509 U.S. at 593-94) (citations and internal
guotation marks omitted)Because “the gatekeeping inquiry must be tied to the facts of a
particular case,Kumho Tire 526 U.S. at 15(Qnternal quotation marks omittedhe ‘Daubert
inquiry is fluid and will necessdy vary from case to caseAmorgianos 303 F.3d at 266. In
this regard, the Court notes that the “formality of a separate hearing” issvaysalequired for a
district court to “effectively fulfill[] its gatekeeping function und@aubert” Williams 506
F.3d at 161.

1. Daubert at Class Certification and Timeliness of Motion

Although “[tlhe Supreme Court has not definitively ruled on the extent to which adistri

court must undertake@aubertanalysis at the class certification stage,” @wrt has
“suggest[ed}hat aDaubertanalysis is required in at least some circumstancébdservice
729 F.3d at 129 (citingvalMart, 131 S. Ctat2553-54). As noted above, thgrbper role for a
Daubertinquiry at the class certification stage.is limited to whether or not thexpert

reports]are admissible to establish the requirements of Rufe [B3e NYSE Specialists Sec.

Litig., 260 F.R.D. 55, 66 (S.D.N.Y. 2009).

" When the Supreme Court granted certiora@dmcastit interded to resolve this precise
guestion.See Foodservi¢g29 F.3d at 129 n.13 (citirgomcast Corp. \Behrend 133 S. Ct. 24
(2012) (mem.)). However, because Comcast had forfeited its objection to thetesfi@any

in question in the courts below, the Court did not answer the question and ruled on alternate
grounds.See Comcas133 S. Ct. at 1435-36 (Ginsburg and Breyer, JJ., dissenting).
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In May 2014, after the class certification motion was fully brief@efendants filed a
motion (styled as a motidn limine) to exclude the opinions of Plaintiffs’ proposed expert, Dr.
Joseph Mason. (Dkt. No. 294.) Plaintiffs protest that theatled motion in limineshould
properly have been made a part of Deferslajiposition to the motion to certify the class.

(Dkt. No. 297.) Defendants respond that they needed to review Mason'’s rebuttal report
accompanying Plaintiffs’ replmemorandum. (Dkt. No. 298.)

DefendantsDaubertmotion seeks to exclude Mason'’s reports and opinions “from
consideratioron the pending motion for class certificatior{Defs.’ DaubertBr. at 1 (emphasis
added).) The schedule approved by this Court gave Defendants a window of more than three
months to depose Mason before Defendants’ apposvas filed, with the intention that
Defendants could include any objections to Mason'’s testimony in that opposition. Thus, the
proper time to submit thBaubertmotion was by January 2014, along with Defendants’
opposition to class certificatiorBee, e.g, IBEW Local 90 Pension Fund v. Deutsche Bank AG
No. 11 Civ. 4209 (KBF), Dkt. Nos. 57, 59 (S.D.N.Y. filed Aug. 29, 2013) (opposition to class
certification andDaubertmotion filed simultaneously). Any response to Mason’s rebuttal report
could have been submitted separately.

However, as noted above, a “rigorous analysis” is necessary for the Court to leasure t
the requirements of Rule 23 are satisfi@édmcast Corpv. Behrend133 S. Ct. 1426, 1432
(2013), and the submissioatPlaintiffs’ expertconstitutea significant part of thevidence
supporting Plaintiffs’ certification motion. Accordinglgyen if it is currently unclear whether a
full Daubertanalysis isecessary at the class certification stége Court musin any event be
satisfied that the Rule 23 factors are nfeéée Comcasii33 S. Ct. at 1431 n.4 (stating that even
if class action defendants “forfeited their ability” to challenge an expar#gigations under

the Federal Rules of Evidence,” they can nonetheless “argue that the evidence &hited that

10



the case is susceptible to awarding damages on avaldsdasis” (internal quotation marks
omitted)). The Courtwill accordinglyconsidertheparties’ submissions in determinindnether
the proffered exped qualifications and methodology permit his testimony to be admissible to
establish the Rule 23 requirements.

2. Application

Mason submitted a report that accompanied Plaintiffs’ moti@ertiafy the clasgDkt.

No. 224 (“Drosman Decl.”) Ex. 1 (“Mason Report”)), as well as a rebuttal repontetbadnds to
the reports of experts proffered by Defendants (Dkt. No. 289 (“Second Drosman DecR”) E
(“Mason Rebuttal Report”)). Mason’s principal report contains the following opin{@hthe
securities within each offering are interrelated because they were subgletéd risks caused
by the alleged underwriting deficiencies, incorrect appraisals and LT sgnd unexpected
losses su#fred even in the more subordinated securities would also case the more senior
securities to lose value (Mason Report 188D-(2) the allegedly false statements and
omissions in the Offering Documents affected all of the Certificates simildrlff86-89);

(3) the class of those who invested in the Certificates contains at least at leastv&36isrd.
1996-99); and (4) the Certificates can be valued on a classwide basis usingloveerokthods,
either by observing prices at which similar sétoes were offered in the markéty modeling
expected cash flow from underlying collatei@l by using thirdsarty pricing(ld. 11102-05.

At the first step of th®aubertanalysis, the Court finds that Masdra$s sufficient
gualifications to testify Davis 937 F. Supp. 2d at 41Defendants make no attempt to claim
that Mason’s qualifications are in doubt. Mason has a master’s degree in eccanwiracBh.D.
in monetary economics, financial institutions, and economic history. (Dkt. No. 296 EXx.
(“Mason Deposition”) at 23.) He has served as a financial economist at the @ifthe

Comptroller of the Currency and held visiting appointments at the Federal Degasénce
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Corporation and at regional divisions of the Federal Reserve. (MapontMé3.) He is
currently a Professor of Finance at Louisiana State University and a Eehaw at the

Wharton School of Businessld( 11.) Mason has also presented expert opinion in other
lawsuits involving MBS or the quality of mortgage loai8ee, e.gUnited States ex rel.
O’Donnell v. Countrywide Home Loans, Indlo. 12 Civ. 1422 (JSR), 2014 WL 3734122, at *5
& n.10 (S.D.N.Y. July 30, 2014) (citing Mason repoR}yb. Emps. Ret. Sys. of Miss. v. Merrill
Lynch & Co, 277 F.R.D. 97, 105 (S.D.N.Y. 2011) [hereinaftetetrill '] (same).

At the second step, the Court must consider whether Mason’s methods for reaching the
opinions noted above are sufficiently reliable to be admissible under Rule 702. Thesesopini
are addressed in turn.

Numeosity opinion. Initially, Defendants do not dispute Mason’s conclusion that the
class is numerous and contains at least 1360 members. Mason reaches thisdatainay &
base number of investors who haldinterest in the certificates, as set ouiriare detail below.
The Court finds Mason’s numerosity calculation method to be reliable.

Commonality opinionMason’s first and second conclusionsegarding the
interrelatedness of the securities underlying the Trusts, and the commaokEtifiecdefets in
the Offering Documents-go to the liabilityrelated question of whether Defendants’ allegedly
false statements affected class members in similar ways. dtedesions do not involve a
particular empirical calculation method; rather, they are basédason’s expertise in
economics and understanding of mortgageked securities and other complex financial
instruments. Defendants posit that Mason “performed no analysis to support” tleeseress
and thus they are nothing but “hypothetical speculation.” (DefubertBr. at 10.)

Where a proposed expert witness bdsesestimony on practical experience rather than

scientific analysis, courts recognize tHafxperts of all kinds tie observations to conclusions
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through the use of what Judge Learned Hand called ‘general truths derived frgpmecialized
experience.” Kumho Tire 526 U.Sat 149-50(ellipsis in original) While a “trial judge should
exclude expert testimony if it is speculative or conjectural,” or if it is “basedsumapions that

are so unrealistic and contradictory as to sudggdtfaith or to be in essence an apples and
oranges comparisgh[o]ther contentions that the assumptions are unfounded go to the weight,
not the admissibility, of the testimonyZerega Ave. &alty Corp. v. Hornbeck Offshore

Transp., LLG571 F.3d 206, 214 (2d Cir. 2009) (internal quotation marks omitted). The Court
has discretion “to determine whether the expert acted reasonably in makimgpasss of fact

upon which he would base his testimonbducher v. U.S. Suzuki Motor Cqorjg3 F.3d 18, 21

(2d Cir. 1996) (per curiam) (internal quotation marks omitted).

Defendants’ challenge to the admissibility of Mason’s opinion regarding confitgogsia
unavailing. The opinion is based in Mason’s general knowledge of economic principles and of
the market for mortgageacked securities, and his application of that understanding to the
specific facts of the this casdhat is, the allegedly false statements in the Offering Documents
pursuant to whiclthe Certificates were issued, and the way in which such false statemelts wou
affect the Certificates.

Defendants quote sections of Mason’s report that discuss general prio€iples
securitization and Mason'’s rationale for positing that underwritingegjnes are used by buyers
of securitized loans in order to make a proper valuation of the investment and arduiastbrat
has not made a quantitative study of the common effects of Defendants’ conddst. (De
DaubertBr. at 1011.) But while Mason magot havequantifiedthe effect of the Offering
Documents’ statements regarding underwriting guidelines, there is no nénoh fiar do so at
this stage. Rather, for the present analysis, Mason must only show tHadddisén the

Offering Documents wodlhave affected the value of the Certificates in a common manner. The
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degreeto which particular class members’ holdings were affected by misstatemerds in th
Offering Documents is a matter of damages, and is unnecessary to detehather there are
issues that can be resolved commonly for the class.

Mason’s assumptions that general economic principles and the charactefidtees
relevant securities market will apply to the Certificates are not unrealistic,imbdd faith, or
impermissibly speculate. Thus, Defendants may challengewsghtthat should be given to
Mason’s testimony or otherwise attempt to contradict it, but Mason’s opinions imahiara
admissible under Rule 702.

Damages calculation opiniorDefendants contend that Mason’s methods as to his fourth
conclusion are inadequate, claiming (1) that he “does not offer any damagesolegy” and
(2) that he fails to state “how he would address the crucial issue of negative |l@g®nausa
classwide basis.” (DefsDaubertBr. at 4.) But Defendants do not truly contend that Mason is
using junk science. Rather, in essence, both of these argumenkdasotosfourth opinion go
to whether the method that Mason uses to assess the damages pplidcabke on a classwide
basis—a question that is properly considered as part of the Rule 23(b) issue of whether questions
common to the class predominate over individual issues, not to the validity of Masdmsisnet
as a matter of the admissibility ofshexpert testimony under the Federal Rules of Evidence.

As will be further discussed below, Sectiondfthe Securities Agbrovides a statutory
damages calculation methodologyeel5 U.S.C. § 77k(e). In his report, Mason cites three
principal methods in which the securities at issue can be valued pursuant tautioeystat
methodology: (1) the market price method, by observing “prices paid in market tiamsac
(2) the cash flow method, by “model[ing] the expected cash flows from the underlying

collateral™—i.e., the mortgage loans that underlie the Certificates; and (3) third-paihgpby
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using benchmarks for prices kept by third-party providers like the Interactisze@»rporation.
(Mason Report {1 103-05.)

Defendants assert that they canastertain which particular method Mason would
ultimately use to measure the damages to each of the class members, and agctioatiigison
has “fail[ed] to set forth a damages methodology.” (D&aubertBr. at 56.) Furthermore,
they say, Mason has not studied negative loss causation or “created a model t0 itgldress
impact on damagesld( at 89.) But Defendants do not in fact contest the validity of Mason’s
methodology. Mason states that his valuation methods “follow[] industry practeceifities
valuation” and are used in J.P. Morgan’s own valuation procedures (Mason Rebuttal Report
1955-58), and Defendants do not contest this assertion. Rather, both strands of Defendants’
attack are just slightly different formulations of its argunthat Mason has not proposed a
precise methodology for calculating damages for the entire class. Tit® ahénis contention
are separate from the question whether Mason’s analytical methodology is saltigrafore
Defendants’ challenge undBaubertfails.

The Court finds that Mason’s opinions regarding the common effects of false sitgeme
on the Certificates, and the methods Mason uses to calculate the number of claessraanh
damages, are generally accepted in the rele@nmunityand can beeliably applied to the
evidence in this case. Accordingly, they are admissible for purposes of detgrmi@ther the
Rule 23 standards have been met. Defend&matsbertmotion is denied.

B. Rule 23(a)

On the merits of class certificatiothe Court nags that courts in this district have
frequently held that “suits alleging violations of Sections 11, 12(a)(2), and 15 ofdheti®e
Act are‘especially amenabil¢o class action certification and resolutionn re IndyMac

Mortgage-Backed Sec. Liti®286 F.R.D. 226, 232 & n.40 (S.D.N.Y. Aug. 17, 2012) [hereinafter
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“IndyMac] (collecting cases). This is due in part due to the fact that Section 11 ckpmply “
more narrowly” but subject defendants to liability “more readily” than cldmsight under
Section 10(bpf the Securities Exchange Aat 1934. See In re Morgan Stanley Info. Fund Sec.
Litig., 592 F.3d at 359-60.

Defendantsrgue that Plaintiffs have failed to meet a number of the requirements of Rule
23, primarily contestinglaintiffs’ assertion that common issues will predominate over
individual issues in the class action under Rule 23(b)(Bky also state that the class “is not
ascertainable or manageable,” contend that Plaintiffs’ claims are not typibal@ass because
they ae subject to unique defenses, ahdllenge the adequacy Baintiffs and theircounsel to
protect class members’ interesilthough Defendants do not make any challenge to some
subparts of Rule 23, the Court must nonethetesise a “definitive assessmieof [the] Rule 23
requirements,” and “may certify a class only after making determinatiahgach of the Rule
23 requirements has been mel’re Initial Pub. Offering Sec. Litig471 F.3d 24, 41 (2d Cir.
2006),clarified on denial of rehearingt83 F.3d 70 (2d Cir. 2007). The Court’s determinations
as to each ahe requirements of Rule 23 follow.

1. Numerosity

The first subsection of Rule 23(a) requires that the class be “so numerous thatgbinde
each member is impracticable,” Fed. R. Civ. P. 23(a)(1), but “[ijmpracticabkerdu mean
impossible,’Robidoux v. Celani©®87 F.2d 931, 935 (2d Cir. 1993). Courts in the Second Circuit
presume that the numerosity requirement is met if a putative class has foibyeomembers.
Shabhriar v. Smith & Wollensky Rest. Grp., Ji6§9 F.3d 234, 252 (2d Cir. 2011) (citi@gnsol.
Rail Corp. v. Town of Hyde Park7 F.3d 473, 483 (2d Cir. 1995)).

The report submitted by Plaintiffs’ proffered expert, Dr. Joddphon, estimates the

number of investors in thee@ificates in the nine offerings at issue, conservatively, at over a
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thousand members. (Mason Report 1 90-101.) While Mason concedes that there is “no single,
comprehensive list setting forth the identities of all persons or entities pogse&endtial
ownership interest in the securities at any given time,” he asserts that a minumber of

owners can be estimated because the Certificates are issued in the United Stegbshhbra
banking organization and clearing agency known as the Depository Trust Compa@y)“‘DT
Because only participants in the DTC are reflected on its records that showngérslap of the
Certificates, some of these ownership entries may reflect ownership Bg ad@ticipant only as

a stanein for a nonDTC participam, which would increase the overall size of the class. Among
the nineOfferingsof certificates, Mason estimates a class size of at least 1360, excluding
information from a second dataset that could contain duplicates. (Mason Report 1 98-99.)
Mason’s stimates of the number of investors in each Offering exceeds the presumnzivef |

forty members in all but one of the nine Offerings (Mason Report 1 98), but even if thisrnumbe
would fall short of the presumptive level of forty, “decisions in thigridishave concluded that a
class may be certified even where certaingudups of that class do not meet the presumptive
40-member requirement/hdyMag 286 F.R.D. at 23Z%ee also idat 232 n.48 (“This and other
courts have rejected the argument thanerosity must be established on a trarfmjz&ranche
basis.” (collecting cases)).

Defendants do not challenge the conclusion that the putativa<tagserous antlave
presented no evidence to the contrary. The Court finds that Plaintiffs haviedatisf
requirement of Rule 23(a)(1) by demonstrating that the numerosity of the clakscause
joinder of each member to be impracticable.

2. Commonality
“The commonality requirement is met if plaintiffs’ grievances share a comnestiguo

of law or of fact.” Marisol A, 126 F.3d at 376. Courts in this district have characterized the
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commonality requirement as a “low hurdlddodona I, LLC v. Goldman, Sachs & C296

F.R.D. 261, 267 (S.D.N.Y. 2014) (internal quotation marks omitted). This requirement is
“plainly satisfied in a securities case where the alleged misrepresentatibagpnospectus

relate to all the investors, because the existence atattiali®y of such misrepresentations
obviously present important common issuesdyMag 286 F.R.D. at 233 (brackets and internal
guotation marks omitted).

To address the issue of whether there are common legal questions, it is n¢oessary
forth abrief overview of the legal standards governing the principal claim alldgeaicase
brought pursuant to Section 11 of the Securities Aclaljility attaches to a securigyissuer, its
underwriter, and certain other statutorily enumerated partigé ‘any part’ of the operative
registration statementemitted to state a material fact required to be stated therein or necessary
to make the statements therein not misleadintn’te ProShares Trust Sec. Litjg.28 F.3d 96,
101 (2d Cir. 2013) (quoting 15 U.S.C. § 77k(a)). To state a claim under Section 11, the plaintiff
must allege that:

(1) she purchased a registered security, either directly from the
issuer or in the aftermarket following the offering; (2) the defendant
participated in the offering in a manner sufficient to give rise to
liability under section 11; and (3) the registration statement
contained an untrue statement of a material fact or omitted to state a
material fact required to be stated therein or necessanake the
statements therein not misleading.
Tsereteli v. Radential Asset Securitization Trust 2088; 283 F.R.D. 199, 210-11 (S.D.N.Y.
2012) (quotingn re Morgan Stanley Info. Fund Sec. Lifi§92 F.3d at 358-59 (internal

quotation marks omittedy).

8 The Plaintiffs also maintain Section 15 claims against the Individual Defend2extause
“Section 15 liabilty is derivative of liability under Section 11lyidyMag 286 F.R.D. at 236, this
opinion addresses only the elements of the underlying Section 11 claims here.
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The claims brouigt on behalf of the putative class in this case allege that statements in
the Offering Documents were false or omitted material informatjoresenting questions that
are “clearly susceptible to common answendérrill, 277 F.R.D. at 106ee also Tserdie 283
F.R.D. at 207 (“[The central issue is whether @ering Documentgontain material
misstatements or omissions, an issue that is common to all class members. Thelgsue of
materiality of the allegedly untrue statements and omissions likewise is simigdrftembers
of the class.”). While Defendants challenge whether common ipse@sminatgDkt. No. 262
(“Defs.’ Class Cert. Br.”) at 6), they do not contest that there are common quedtiawsor
fact shared by the class. Accordinglye commonality requirement is satisfied.

3. Typicality

“To establish typicality under Rule 23(a)(8)e party seking certification must show
that each class member’s claim arises from the same course of events and each tlass mem
makes similar legal arguments to prove the defendant’s liabilityreé Flag Telecom Holdings,
Ltd. Sec. Litig.574 F.3d 29, 35 (2d Cir. 2009) (internal quotation marks omittétp “
commonality and typicality requirements tend to merge into one another, so that simil
considerations animate analysis of Rules 23(a)(2) arid {&risol A, 126 F.3d at 376. Like
the commonality regrement, showing typicality is “not demanding”; it “does not require that
the factual identity between the named plaintiffs and the class memberd)airthet disputed
issues of law or fact occupy essentially the same degree of centrality to thephantétis
claim as to that of other members of the proposed cl&sdong 296 F.R.D. at 267 (internal
qguotation marks omitted). The central feature for typicality is that plaintgera&hat
defendants committed the same wrongful acts in the sganeer, against all members of the
class” and the court looks “not at th@aintiffs’ behavior, but rather dhe defendant’s actions.

Tseretelj 283 F.R.D. at 208 (brackets and internal quotation marks omitted).
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The claims of the class members arie@T the same course of events: all purchased
Certificates that contained similar statements in their Offering Documentsirggard
underwriting standards. As other courts have determined, typicality “maybé in a
securities class action based on s¢mnetas simple as a common ‘disregard of underwriting
guidelines” Tseretelj 283 F.R.D. at 208 (quoting.J. Carpenters Health Fund v. Res. Capital,
LLC, 272 F.R.D. 160, 167 (S.D.N.Y. 2014ff'd, 477 F. App’x 809 (2d Cir. 2012)). This holds
“even ifcertain plaintiffs are unable to demonstrate that they would reeoyelamages with
respect to certain certificatesld.

Defendants’ principal argument that Plaintiffs’ claims are not typical ofltss rests on
the assertion that Plaintiffs are seddjto unique legal defenses that are not shared by other class
members.See Baffa v. Donaldson, Lufkin & Jenrette Sec. C@&2 F.3d 52, 59 (2d Cir. 2000))
(“While it is settled that the mere existence of individualized factual questions sp#tt® the
class representatitg@claim will not bar class certification, class certification is inappropriate
where a putative class representative is subject to unique defenses wdaténtio become the
focus of the litigation.” (quotingary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner
& Smith, Inc, 903 F.2d 176, 180 (2d Cir. 1990) (internal quotation marks omitted)). However,
the unique defense rule “is intended to profdw] plaintiff class—not to shield defendants from
a potentially meritorious suit.Tn re Parmalat Sec. LitigNo. 04 MD 1653 (LAK), 2008 WL
3895539, at *5 (S.D.N.Y. Aug. 21, 2008) (internal quotatimasksomitted)

According to Defendants, Plaintiffs may be subject to a statute of limitationsdefen
because they may have discovered or had sufficient notice of the falsehoodsecontéhe
Offering Documents. Section 11 suits are barred if they are filed moredharyéaafter the
discovery of the untrue statement or the omission, or after such discovery should havadeen m

by the exercise of reasonable diligence.” 15 U.S.T/18B.
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Although the partiescarcelyaddress the issue, the law is unsettled in this Circuit as to
the correct standard for determining the date on which thgeareimitations period begins to
run for a Section 11 action. Under the first possibility, the “inquiry notigke,” the oneyear
period begins to run “when public information, sometincalled storm warnings,” would lead a
reasonable investor to investigaiotential claims. In re Magnum Hunter Res. Corp. Sec. Litig.
No. 13 Civ. 2668 (KBF), 2014 WL 2840152t*19 (S.D.N.Y. June 23, 2014) (quotimpdds v.
Cigna Sec., In¢12 F.3d 346, 349-50 (2d Cir. 1993)). In order to put a party on inquiry notice,
“the triggering information must relate directly to thesmapresentations and omissions plaintiff
later alleges in its action against the defendarfea’ Pub. Sch. Emps. Ret. Sys. v. Bank of
Americag 874 F. Supp. 2d 341, 364 (S.D.N.Y. 2012) (quoStaehr v. Hartford Fin. Servs.

Grp., 547 F.3d 406, 42{2d Cir.2008)) (brackets and internal quotation marks omitted).

A second possibility is the “discovery rule” set ouMerck & Co. v. Reynold$59 U.S.
633 (2010). IrMerck the Supreme Court “rejected the inquiry notice standard in the context of
a claim brought under Section 10(b) of the Securjigshange]Act of 1934,” pursuant to a
different statute, 28 U.S.C. 8§ 1658(b)(1).re Bear Stearns Mortg. Pass-Through Certificates
Litig., 851 F. Supp. 2d 746, 762 (S.D.N.Y. 2012). WexckCourt held that the “discovery of
facts that put a plaintiff oniquiry notice’does not automatically begin thenning of the
limitations period” for a Section 10(b) claim; rather, the limitations pebedins to run once
the plaintiff did discover or a reasonably diligent plaintiff would have discoverdddtse
constituting the violatioa~whichever comes first.’ld. at 652-53 (brackets and internal
guaation marks omitted). A fact deemedo be “dscovered” wheria reasonably diligent
plaintiff would have sufficient information about that fact to adequately plead tomalaint’

City of Pontiac Gen. Emps. Ret. Sys. v. MBIA, B&7 F.3d 169, 17&d Cir.2011).
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“The Second Circuit . .hasnot had the opportunity to determine wiex Merckalso
applies to the "33 [Securities] Actl’lighthouse Fin. Grp. v. Royal Bank of Scot. GRLC, 902
F. Supp. 2d 329, 346 n.11 (S.D.N.Y. 2012), and courts in this district have split on this question,
see In reMagnum Hunter2014 WL 2840152, at *19n re Bear Stearns851 F. Supp. 2d at
762-63.

This question of law does not need to be resolved here, however. The inquiry at the class
certification stage concerasly whether Plaintiffs’ claims are typical of the class, not whether
any Defendants’ statute of limitations defense will be successful.n@afies do not offer any
evidence demonstrating that Plaintiffs feadual notice of the falsehoods in the Offering
Documents regarding violations of underwriting and appraisal standards or fafsealles.
Rather, they point only to public information that would have had the same effect on all class
members’. “[P]ublicly available news stories do noeate individualied knowledge,” and
“even assuming that the news reports provided some knowledgesgtors, this information is
subject to generalized proofN.J. Carpenters Health Fund v. Res. Capital, |.NGs. 08 Civ.
8781 (HB), 08 Civ. 5098HB), 2013 WL 6839093, at *4 (S.D.N.Y. Dec. 27, 2013) (internal
guotation marks omittedyee alsderrill, 277 F.R.D. at 116 (“If the news reports, government
investigations, public hearings, and civil complaintacted as exhibits to Defendantsoving
papers were sufficieneither singly or in combination, to place a reasonable investor on inquiry
notice of Defendantsilleged securities violations, then the claims of all class members are time

barred?). Whether the standard is inquiry notice or discovery by a reasodgighnt plaintiff,

® The fact that Plaintiffs’ counsel was involved in a separate lawsuit agaimeican Home
Mortgage (“AHM”), one of the loan originators in this case, does not change this rékal
information that Defendants contend would have put investors on notice of issues concerning
AHM'’s underwriting practices prior to and including the lawsuit itself was puid thus would
have affected all class members similarly for notice purposes.
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the proof of any statute of the statute of limitations defense will not require indixzed
inquiries. See Merril| 277 F.R.D. at 109 (“[T]he question of whether class members were on
inquiry notice of the conduct alleged in the Amended Complaint more than a year thefor
filing of the cases consolidated herein will be subject of generalized Proof.

Thus, the statute of limitations defense will be subject to proof on a classwislarcs
does not undermine the Plaintiffs’ repgatation of absent class members. The Court is satisfied
that the typicality requirement is met.

4. Adequacy

In conducting the adequacy analysis, the Cowstconsideiwhether “1) plaintiffs
interests are antagonistic to the interest of other mendbdre class and 2) plaintif’attorneys
are qualified, experienced and able to conduct the litigatibnré Flag Telecom574 F.3d at 35
(internal quotation marks omitted). The adequacy inquiry, like other Rule 23(aerequis, is
intended to ensure “the efficiency and fairness of class certificatvarjsol A, 126 F.3d at
378, but with particular focus on “uncover[ing] conflictsmterest between named parties and
the class they seek to represeAtyichem Prods., Inc. v. Windsé21 U.S. 591, 625 (1997).

Relatedly, Rule 23(g) provides that tourt that certifies a class must appoins€la
counsel,” taking into account factors including counsel’s work expended on and resources
committed to the case, experience in complex litigation and knowledge of appleabbnd
“may consider any other matter pertinent to counsel’s ability to famtiyadequately represent
the interests athe class.” Fed. R. Civ. P. 23(g)(1)(/5).

“Inherent in any class action is the potential for conflicting interests ameripts
representatives, class counsel, and absent class menldessyvalt v. Parker & Parsley

Petroleum Cq.67 F.3d 1072, 1077 (2d Cir. 1995). However, Haipflict or potential conflict
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alone will not . . necessarily defeat class aeecation—the conflict must be ‘fundamental.”
Denney v. Deutsche Bank A®13 F.3d 253, 268 (2d Cir. 2006).

Class representativePefendants argue that NorCal and SoCal lack sufficient
knowledge about this lawsuit to serve as lead plaintiffs. (Defs.’ Class Cert.38r34.) “In
this circuit,” however, “general knowledge is sufficient to show adequaRgs. Capital, LLC
272 F.R.D. at 164 (approving lead plaintiff in a MBS case who “showed knowledge of the
general characteristics of mortgagmcked securities, the . securitiedat issue in the suith
particular, and their fiduciary responsibility dass representatives’jee also Tseretel283
F.R.D. at 209 (“The Supreme Court has expressly disapproved of attacks on the adequacy of a
class representative based on the representatymrance.{internal quotation marks
omitted));NYSE Specialist260 F.R.D. at 74 (ating that, in complex securities cases, “named
plaintiffs are not expected to possess expert knowledge of the details of the casstanel m
expected to rely on expert counsel” (quotiBgffa 222 F.3d at 61) (internal quotation marks
omitted). The Plautiffs’ representatives have demonstrated a sufficient understanding of the
litigation and Plaintiffs’ role therein to serve as class representati8egeS¢cond Drosman
Decl., Exs. 6, at 55-57, 71-72; 7, at 55-56.)

Lead Counsel.The Court finds that Robbins Geller, the firm acting as counsel to
Plaintiffs, is experienced in securities class action litigation and qualifiechttucbthis lawsuit.
(SeeDrosman Decl. Ex. 10.) Robbins Geller has previously been deemed qualified in simila
litigation. See Billhofer v. Flamel Techs., $.281 F.R.D. 150, 157 (S.D.N.Y. 2012) (“[C]ourts
within this Circuit have repeatedly found Robbins Geller to be adequate anguakdied for
the purposes of litigating class action lawstjitsSgalambo v. McKenzi@68 F.R.D. 170, 174
(S.D.N.Y. 2010) (characterizing Robbins Geller as a “highly competent pldifitiffi§] with

substantial segities class action experience”).
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Defendants contend that Robbins Geller is inadequate to serve as lead cecaiss lof
a potatial conflict of interest arising from the fact that the firm has filed actions against
“numerous defendants who are members of the class thBtaintiffs seek to certify.” (Defs.’
Class Cert. Br. at 37.) Defendants cite other pending litigation in which RobHIas ltas sued
members of the putative class, in actions arising from those parties’ own MBBgd. See
(Dkt. No. 263 (“McLaughlin Decl.”Ex. NN.) But it is undisputed that those claims are
factually unrelated Cf. Merrill, 277 F.R.D. at 118 (noting that whilsdme members of the
class, including Morgan Stanley Co., have been sued in connectioth&itown MBS
offerings this is irrelevant to the Offerings at issue in this case”). Defendants hatferga no
evidence beyond their general claim of a conflict, and make no showing thaff@laiotinsel’s
interests in this litigation would be inconsistent with the interests of any member oétdng in
class. Cf. Dodona 296 F.R.D. at 268 (“[Tje mere statement that [leaciptiff] Dodona
previously made allegations agaiftsto putative class memberns| an unrelated litigation-
with no direct connection to tljsecurities in issuefis insufficient to demonstrate a conflict
pernicious enough to suggest that Dodocaianot adguately protect the interests of the class.”).
The Court is unconvinced on the present record that there is a conflict so “fundaneetdal” a
preclude class certification on adequacy groufids.

Finally, Defendants argue that Robbins Geller has engageckstionable practices that
undermine its adequacy to serve as class counsel. In support of this contentiore theyfadt

that one of the “confidential sources” cited in the SAC—a former employee of ¢ine lofin

10 Of course, if such evidence is presented during the course of the litigation, then@pur
reconsider the adequacy determination or consider reframing the classotefSeeFed. R.
Civ. P. 23(c)(2)(C). Furthermore, any class members whtetmine for themselves they are
sufficiently concerned about a potential conflict of intevégh the class representative.. may
choose to opt out of the class actfoodong 296 F.R.D. at 26&eeFed. R. Civ. P.
23(c)(2)(B)(v). The same applies to concerns about potential conflicts wsthadansel.
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originators—has since withdrawn hestimony, asserting that he did not make the statements
ascribed to him or that those statements were mischaracter&eeMdlLaughlin Decl. Ex. OO;
Second Drosman Decl. Exs. 8, 9.) Defendants atbsetthis is part of a pattern of conduct by
Robbirs Geller, citing other cases in which confidential sources in securitieesabave
retracted or denied making statements attributed to ttg=a.City of Livonia Emps. Ret. Sys. v.
Boeing Co.711 F.3d 754, 761-62 (7th Cir. 201Bglmont Holdings Corp. v. SunTrust Banks,
Inc., 896 F. Supp. 2d 1210, 1223-@d.D. Ga.2012).

Judge Rakoff recently considered a similar claim regarding confidentiadssitn
statements included in a securities class action complaint filed by Robbins Geltemsel for
the paintiffs. See City of Pontiac Gen. Emps. Ret. Sys. v. Lockheed Martin @82d-. Supp.
2d 633, 634 (S.D.N.Y. 2013After hearing testimony from the witnesses who had recanted the
statements previously attributed to them in the complaint, the coigwiswas that the plaintiffs’
counsel was not at fault, and that the witnesses had “den[ied] outright statemehtmithe
actually made” due to “pressures” placed on such witnesses by outside fdra#$636-37.

Here, there remains an unresolved factual dispute regarding a statemexlyahegde
by one confidential source cited in the SAC. The Court is disinclined at thisttidex¢lop the
factual record as would be necessary to determine whether RobbiesiG&ict engaged in
“misconduct,” as Defendants allege, or if the apparent change in position by tltenbafi
witness reflects his reaction to outside pressures to change his testaman@ity of Pontiac
Seed52 F. Supp. 2d at 636 (“[m¢ testimony presented at the. hearing bore witness to the
competing pressures this process had placed on the confidential withessesapddhsuch
pressures had had on their ability to tell the truth.”). The current record dstabis
shortcoming by Robbins Geller; nor is the Court convinced that, even assuming the truth of

Defendants’ claims, this would preclude the firm’s appointment as class tolihsedispute
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about one confidential witness’s purported statement does not undermine the Court’s abproval
the firm’s adequacy to represent the plaintiff class.

The Court concludes that the Plaintiffs will adequately represent the tstefdle class.
Therefore, NorCal and SoCal are designated class representatives. Furtheurttieesatsfied
that Plaintiffs’ counsel can fairly and adequately represent the class&sistand appoints
Robbins Geller as class counsel.

C. Rule 23(b)

1. Predominance

Rule 23(b}3) requires thatquestions of law or fact common to class members
predominate over any questions affecting only individual members.” Fed. R. Civ. P323(b)(
“The predominance requirement is satisfied ‘if resolution of some of the letzadtoal
guestions that qualify each class member’s case as a genuine controveespcaie\ed
through generalized proof, and if these particular issues are more substantibétissues
subject only to individualized proof.”Foodservice729 F.3d at 118 (quotingFCW Local
1776 v. Eli Lilly and Cq.620 F.3d 121, 131 (2d Cir. 2010)).

“While the pedominance inquiry is more demanding than the commonality
determination required by Rule 23(a), predominance does not require a plaintiff to show tha
there arenoindividual issues. Merrill, 277 F.R.D. at 111c{ting NYSE Specialist260 F.R.D.
at 75) Instead, “a cours inquiry is directed primarily toward whether the issue of liability is
common to members of the class,” taking into accobott affirmative claims and potential
defenses.”IndyMag 286 F.R.D. at 23@nternal quotation marks omitted)

a. Classwide Consideration of Underwriting Guidelines,
Appraisal Values, and LTV Ratios

Defendants argue thttis case is simply too complex to be maintained as a class action,

contending that there are numerous originators and over 8,000 different undemguidielines,
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and that ultimately the factfinder will need to conduct a “lbgHoan” examination of the
securities at issue. (Def€lass Cert. Br. at 201.) But the Defendants’ basic argumeithat
this Sectiorl1 claim cannot be adjudicated on a classwide basis due to the complex nature of
mortgage-backed financial instruments—has been rejected in other MBS agtammsts in this
district. The class members’ proof of liability will principally require aanexation of the
Defendants’ issuance of the Certificates pursuant to the same basic propesshase by the
class members.The alleged flaws common to that process, which resulted in the misstatements,
will be the subject of common probdfMerrill, 277 F.R.D. at 113. As in previous cases, there is
“substantial factual and legal overld@tween the Offerings, due to similarities in the alleged
falsehoods in the offering documents, along with “the same entities and ensgloyaeed in
making the dierings, the ame Wwrongful course of conduct’ with regard to underwriting
guidelines, and the overlap in mortgage originatoh$.J. Carpenters Health Fund v. DLJ
Mortg. Capital, Inc, No. 08 Civ. 5653 (PAC), 2014 WL 1013835, at *8 (S.D.N.Y. Mar. 17,
2014).

As to Defendants’ more particular contentions: it is far from clear tkeas tire thousands
of underwriting guidelines to be scoured for material differences. Defendiawalierwriting
expert has conceded that he is unsure if there are in fact 8,196 underwriting guidelines—
statement in clear tension with his report, which asserts without qualificationtféti§ the
precise number of such guidelines underlying the Certifica@smpareSecond Drosman Decl.
Ex. 1 (“Sillman Deposition”), at 102-084ith McLaughlin Decl. Ex. B (“Sillman Report”)  16.)
And when Plaintiffs’ expert reviewed some of the documents that Defertddytss separate
“underwriting guidelines,” he found that many among this number may be eitheiaiia
identical or irréevant. (Mason Rebuttal Report  38.) Further, as long as the relevant

underwriting guidelines contained substantially similar terms regardingth@ners’ ability to
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repay the loans, along with reference to properly calculated appraisal$amdtios—as
Plaintiffs assert they do, and Defendants have not shown otheseedgqson Rebuttal Report
1 39; Sillman Deposition at 103-04)elatively minor variations between those guidelines will
not require individualized attention. On the present record, the Court is unconvinced by
Defendants’ contention that the sheer number of underwriting guidelinesg\aanredistinctions
between those guidelines, precludes the predominance of common issues.

Furthermore, the evidence adduced by Plaintiffs shows giagke loan originator made
about two-thirds of the loans at issue; further, 85% of the loans at issue werateddiy a
group of nine originators. (Ptfs.” Class Cert. Br. This. 1-2.) The Plaintiffisdrtteshow on the
merits that the Offering Doooeents contained falsehoods or material omissions because
Defendants broadly abandoned the underwriting guidelines, not that the guidelree®laxed
in certain ways. SeeMason Rebuttal Report 11 33-) The merits of Plaintiffs’ claims hinge
on systemic conduct; accordingly, those claims will be subject to systemoic pr

Defendants contend that it will be necessary to conduct a “subjective evaldation o
whether each loan complied with the applicable underwriting guidelines” antth¢hat
underwriting inquiry will vary based on “different standards for different progpes,
documentation levels, interest rate features,” along with the possibilitytératards differed for
“particular region[s].” (Defs.’ Class Cert. Br. at 13.) However, Defatglaave not sufficiently
rebutted Plaintiffs’ showing that a classwide analysis can be conducisdrul that the
litigation may require loan analysis in orderd&termine whethdhere was in fact a systematic
abandonment of underwriting guidelines, accompanied by the inflation of appraises &abh
falsification of LTV ratios. But, as Defendants admit, this can be done threugw of a
“representative sample” of the loans in the Offerings. (Defs.’ Class Gedt B3;see also

Sillman Repar{{8, 10.) Thus, “[while an analysis of the alleged falsity of the statements in
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the Offering Documentsvill of course entail some individualized inquiry, the common issues
here overwhelm the individual onesMerrill, 277 F.R.D. at 113. The partieave agreed to
produce loan samples and reports on the methodology for producing those samplesby Marc
2015. (Dkt. No. 317.)

Of course, in the event that it becomes clear, either after loan sampling has been
conducted or at any other stage in the litggtthat it is impossible to create appropriate loan
samples, or that marked distinctions between the Offerings, loan originatorstioer
characteristics will cause individual issues to predominate, the Court retaatslityeto
reconsider this aer and to create subclasses or otherwise modify the class if nec&sary.
Sumitomo Copper Litig. v. Credit Lyonnais Rouse,, 262 F.3d 134, 139 (2d Cir. 2001)

(“[T] he district court is often in the best position to assess the propriety of tharaddsas the
ability, pursuant to Rule 23(¢) to alter or modify the class, create subclasses, and decertify the
class whenever warranted.”).

Nor will any question regarding the materiality of the misstatements requirédunaliv
inquiries. “Becausemateriality is determined by an objective rather than a subjective standard,
the question of materiality, rather than being an individual issue, is in faotraan issue.”
Merrill, 277 F.R.D. at 114internal quotation marks omittedHere, as in previg cases in
which MBS classes were certified, “the core representations at issue aresidantl the
determination of their materiality will be based on an objective assessment dathmaixoof
information available to investotsDLJ Mortg. Capita) 2014 WL 1013835, at *11.

b. Knowledge of Putative Class Members

Section 11 claims are subject to a knowledge defense if the purchaser of a “security

issued pursuant to a materially false registrdtisgshown to have “kn[owngbout the false

statement at the time of acquisitibrDeMaria v. Anderser318 F.3d 170, 175 (2d Cir. 2003);
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seel5 U.S.C. § 77k(a) (providing for an exception to Sectibtiability where “it is proved that
at the time of such acquisitigthe purchaser] knew of [the registration statement’s] untruth or
omission”). The burden @stablishinghe knowledge defense is on the defendaBee
Tseretelj 283 F.R.D. at 212 n.106 (citirig re Initial Pub. Offering Sec. Litig483 F.3d 70, 73
n.1 (2d Cir. 2007)). Moreover, the statytdiefense requires the defendant to “show the
purchaser’s actual knowledge of the specific untruth or omissidnl” Carpenters Health Fund
v. RALI Series 2006-Q01 Trugf/7 F. App’x 809, 813 (2d Cir. 2012) (summary order).
Defendants assert that the question whether class members knew of the alleged
misstatements in the Offering Documents precludes common issues from pidamiihey
contend that purchasers’ disparate knowledge will necessitate individualesdoto what class
members knew at ¢hpoint when they purchased their respective holdings in the Certificates.
(Defs.” Class Cert. Br. at 229.) Defendants make three principal arguments as to how class
members’ knowledge divides the class. First, they state that information atamatfi
difficulties among loan originators became publicly available over time, le&alidifferences
among class members who purchased Certificates at different points. (Ida&$s.Cert. Br. at
24-26.) Second, Defendants argue that some investors eygnisticated institutional investors
who allegedly “had substantial information” about both “mortgage underwriting in demeda
the originators’ underwriting practices in particuldd.(at 28), which presumably led to their
knowledge of the allegedly false statements in the Offering Documenisl, Defendants
contend that groups of investors who patrticipated in Offerings backed by ditfgreatof
underlying loans would find different information to be materiéd. 4t 2628.) Because
Defendants’ evidence does not demonsatestantial questions concerning whether individual
members of the putative class had knowledge of the falsity of the registtatements, the

Court is unconvinced. Each of Defendants’ contentions is addressed in turn.
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Purchases over timeln a case where the parties opposing certification had demonstrated
that “certain class members were extensively involved in the structurihg offerings at issue,
including in the review and selection of the loans that bacleedédtiificates,” one court in this
district concluded, on a limited record, that individual issues might predomipabe.Emps.

Ret. Sys. of Miss. v. Goldman Sachs Grp., B80 F.R.D. 130, 137 (S.D.N.Y. 2012) (citiRgs.
Capital, 272 F.R.D. at 169) (brackets and internal quotation marks omitted). As a general
matter, ‘allegations of knowledge or notice appropriately defeat predonenahere a district
court findsspecific statements by certain class members demonstrating specific inldividua
knowledge of the underlying loans and underwriting guidelines set forth in themetéfeaing
documents IndyMag 286 F.R.D. at 238 n.95 (internal quotation marks and ellipsis omitted).

There are no such allegations here. Rather, Defendants claim timibth@tion
available concerning the MBS market changed markedly during the proposegetad from
April 2007 to March 2009, citing widely reported “problems” with mortgage originaa2807
and ratings downgrades affecting the Certificates. (D€fass Cert. Br. at 24.) But as
Defendants state, this information became public in the context of “marketlturtdg, and
Defendants cite no information that specifically related to the specific fassuathere-the
Certificates, the Offering Doooents, or the disregard of underwriting standards and the
falsification of appraisal values and LTV ratios as relevant to this &esaMerrill, 277 F.R.D.
at 118 (concluding that a “generic statement” by an executive of a class memiestment
advisor “does not come close to suggesting that [the advisor] had any knowledge sihpprai
inflation in the Gfering Documents at issue here”). The type of generalized information that
Defendants reference does not show actual knowledge of the clagsgeain this case by any
class memberSee TseretelP83 F.R.D. at 214 (concluding that similar indicia were

“insufficient to demonstrate that plaintiffs knew. of the claims that are central to this case
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that the Offering Documents were materiatlisleading’); Merrill, 277 F.R.D. at 118 (“[Tje
evidence in the record that any class member knew of false statements in they@&é&ore
purchase is weak at bét. Accordingly, the Court concludes that differences in public
information available over timgo not undermine predominante.

Sophisticated investarsThe fact that certain investors were more sophisticated usually
will not lead to individual inquiries in the absence of any showing that particutabars of the
class had actual knowled@f the issues specific to the Offering Documents in this Gse.
IndyMag 286 F.R.D. at 239 (“[WHile demonstrating that certain class members are
sophisticated investors may indicate that these class members were familiar MB&She
market and eveanderstood that there were varying standards for and exceptions to underwriting
guidelines used in the industry generally andigyMac Bankin particular, it does not establish
that any prospective class member likely knew or had notice th@ffdseng Documents
contained misstatements or omissions albmdyMac Bank’s adherence to underwriting
standards for the Certificates at issue in this tase.

Where it has not been shown that sophisticated investors had specific knowledge of the
alleged falsebods in the Offering Documents, the courts in this district have rejected aalefens
specific to such investorsSee, e.g.Tseretelj 283 F.R.D. at 213 General investment
sophistication of certain class members does not show that any of the classsierabe
anything at all about IndyMac'’s alleged deviation from its underwritingedjuiels”); N.J.

Carpenters Health Fund v. Res. Capital, LIN®. 08 Civ. 8781HB), 2012 WL 4865174, at *3

(S.D.N.Y. Oct.15, 2012)“[E] ven the most sophisticated class rbens did not have access to

1 Even if Defendants could point to specific facts that gave certain purchasers oftitheat@s
actual knowledge of the falsity of statements in the Offering Documents—anltbielehave not
met—the cout could consider narrowing the class definition or creating subclasséminate
intraclass dispatrities.
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the actual due diligence results and loan files for the certificates at issue amefefice likely

to be subject to the same knowledge and due diligence delensadified in part 288 F.R.D.
290 (S.D.N.Y. 2013)N.J. Carpenters Health Fund v. DLJ Mortg. Capitidb. 08 Civ. 5653
(PAC), 2011 WL 3874821, at *6-7 & n.1 (S.D.N.Y. Aug. 16, 2011) (stating tet fact that
some of the potential class members are sophisticated financial institutions caisalf,

defeat class certification” (citingocco v. Nam Tai Elegdnc., 245 F.R.D. 131, 136 (S.D.N.Y.
2007))). Without more, the presence of sophisticated investors in the class does nahlead t
conclusion that some class members had specific knowledge that others did not; thus, their
presence in the class does not affect predominance.

Differences in marketing materials and due diligenthe nine Offerings in this case
were made up of different sorts of loangrime, AltA, or subprime loans, in declining order of
loan quality. Investors in different loan categories received diffégipes of marketing
information and conducted varying due diligence, Defendants say: those investskggin ri
types of loans would often receive more information than those investing in lgskass.
(Defs.’ Class Cert. Br. at 27 The Court construes Defendants’ papers to argue that some
classes of investors, or perhaps certain investors, possesséeviganformation that permitted
them to develop actual knowledge of alleged untrue statements and omissions in thg Offeri

Documentst?

12 pefendants’ contention is a bit shaky in light of the deposition testimony cited) shevs
that various investors in Offerings compriseachtype of loan collateral could well have
requested all of the same types of documentation available, depending on eaohisnvest
preferences. SeeMcLaughlin Decl. Exs. Q at 140-41, R at 263-64.)

13 Oddly, Defendants never explicitly make this contention, or any other direcheng as to

how differences in marketing documents would lead to actual knowledge, in this sectian of the
briefing. Nor do they cite any case that considérsther(much less concluddkat) a

difference in marketing materigisovided with MBS offerings could prevent common issues
from predominating.
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None of the information that Defendants cite, however, shows that théelgan-
information that was available to any investor in the Certificates would hesaled that
underwiting guidelines were abandoned, appraisal values were inflated\ovalues were
tampered with. The fact that purchasers of different types of loansedakfferent materials
does not give rise to individualized questions as to whether certasmatasbers knew of the
allegedly false statements at the time of acquisition.

c. Negative Loss Causation

The defendanniaSection 11 action can avoid any portion of the damages suffered by
the plaintiff that‘represents other than the depreciation in value of such security resulting from
such part of the registration statement, with respect to which his liabilityeigessnot being
true or omitting to state a material fact required to be stated therein or necessakg tihe
statements therein not mialding.” 15 U.S.C. 8§ 77k(e). “The burden of demonstrating this is
entirely on the defendant, as thiek of uncertainty’in such instances is placed on the defendant,
not on the plaintiff. Tseretelj 283 F.R.D. at 211 n.95 (quotidderman v. Oryx Contims,

Inc., 810 F.2d 336, 341 (2d Cir. 1987)). Even if Defendants raise a defense of negative loss
causation, however, it will not require individualized inquirie.tlfe decline in the value of the
securities was caused by something other than tbgeallmisrepresentations or omissions, say,
for example, by the general decline in the U.S. securities market, Defemdtise required to
rely on generalized proof to support this assertidverrill, 277 F.R.D. at 119. Therefore,

negative loss causah does not undermine the predominance of common issues.
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d. Calculation of Damages
Damages in a Section 11 action are calculated pursuant to a provision of the statute

providing for three methods of measuring damages. That provision provides that Section 11
damages

shall represent the difference between the amount paid for the

security (not exceeding the price at which the security was offered

to the public) and (1) the value thereof as of the time such suit was

brought, or (2) the price at which such security shall have been

disposed of in the market before suit, or (3) the price at which such

security shall have been disposed of after suit but before judgment

if such damages shall be less than the damages representing the

difference between the amount p#ad the security (not exceeding

the price at which the security was offered to the public) and the

value thereof as of the time such suit was brought . . . .
15 U.S.C. § 77k(e).

i. The Aftermath of Comcast
Several years ago, it was clear in this circuit that “the fact that damages neay v

ascertained on an individual basis is not sufficient to defeat class cedifitaeijas v.
Republic of Arg.606 F.3d 53, 58 (2d Cir. 2010). But this rule, or at least its breadth, is in doubt
after the Supmae Court’s recent emphasis on the importance of damages calculations to the
analysis of predominance at the class certification staGenmcast Corp. v. Behrentl33 S. Ct.
1426 (2013). There, the Supreme Court reversed a class certification decisiimg, that Rule
23(b)(3) had not been satisfied whére plaintiffs’ damages model fell “far short of establishing
that damages are capable of measurement on a classwide lhsa$.1433. The decision came
in the context of an antitrust class actiornwhich the plaintiffs presented a model for calculating
damages thaffailed to measure damages resulting from the particular antitrust injuryioh wh

petitioners liability in this action is premisédas opposed to other theories of antitrust impact

that were rejected by the district coultl. at 1433-34. The Court made clear that damages
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calculations “need not be exact” on the basis of the model presented at the classticertif
stage. However, it also stated that the party seeking certificatishshow thatdamages are
capable of measurement on a classwide bakis &t 1433.

“In the wake ofComcastdistrict andcircuit courts alike have grafed with the scope,
effect, and application dits] holding,and in particular, its interion with nonantitrust class
actions.” Jacob v. Duane Read293 F.R.D. 578, 581 (S.D.N.Y. 2013) (discussing state of post-
Comcastase law). The Second Circuit has not yet made a definitive assessi@entazst
effects. However, a recent court of appeals decision prescribedpativanalysis in order to
ascertain whether damages predominateufts should examine the proposed damages
methodology at the certification stage to ensure that it is consistent with the ctasyad/ of
liability and capale of measurement on a classwide baskobdservice729 F.3d at 123 n.8
(citing Comcast133 S. Ct. at 1433-35). The “linkage between [the] theory of liability and [the]
theory of damages” must be examined “at the class certification stage, evenhghecgiiry
overlaps with, or is pertinent to, the merits determinatid@oh 293 F.R.D. at 588 (citing
Comcast133 S. Ct. at 1432-38nternal quotation marks and brackets omitted). As to the
second step, a proposed damages calculation does not need to be purely mechanical, and can
survive “notwithstanding thieasibility-related issue of thgotential need for manual inpot
certain limited informatiori Megason v. Starjem Rest. Cqrio. 12 Civ. 1299NRB), 2014
WL 113711, at *6 (S.D.N.Y. Jan. 13, 2014) (quotkapdservice729 F.3d at 130) (internal
guotation marks omitted).

ii. Application

Here, at the first step, it appears that any of the securities valuation metiiods th

Plaintiffs’ expert proposes in his report may be sufficiently linked wightheory of liability. As

long as such methods provide a reliable calculation of value at different point jriitey will
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be “consistent with [the Plaintiffs’] liability caseComcast133 S. Ct. at 1433, and thcen
likely be used for purposes of the statutory Section 11 damages calculation. Haveves
precise specification of the damages calculation method is necessaryéalaasthe model is
in fact linked with the theory of liability.

Moreover, at the second step requiredCimyncastPlaintiffs have failed to meet their
burden of showing that damages can be calculated on a classwide basis. ThegiDexpeseph
Mason, states in his principal report that “[tjhere are several ways in Wiadecurities that
make up these Offerings can be valued at different points in time,” and mentions¢theels.
(Mason Report 11 1085.) He concludes by stating that it is his opinion “that elade
damages can be calculated in a formulaic mannéd.”{(106.)

Without more specificity ato the methodology that will be used, however, the Court
cannot be certain that this is so. One of Mason’s proposals for valuation is to “obgsse pr
paid in market transactions, particularly those driven by indicative bids in ttketplace.” [d.
1 103.) Another proposal relies on prices tracked by third parties like the tinteData
Corporation. Id. 1 105.)

Mason reiterated at his deposition that he was “confident” in his ability to appbdel
“that’s applicable, systematically, for all members of the class” and statedetbelieved the
application of each model would result in similar results. (Mason Deposition at 131-32.)
However, he has nateatedsuch a model to date. When asked if he would perform both an
“observation of pces and market transactions and a model of expected cash flows,” he said that
he “probably wouldn’t take both,” and would use “valid market transactions,” if theesamgt
(Id. at 132-33.)

The market for the Certificates was, at times, not partiguiguid. Moreover, at times

during the class period, the market price of the Certificates may have beertteelunderlying
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securities’ true value. Of course, this does not preclude valuation: the “value afityseaot
unascertainable simply bagse it trades in an illiquid market and therefoas no ‘actual market
price.”” NECA 693 F.3d at 167. But it is unclear at this stage how Plaintiffs plan to engage in
the difficult process of valuing the complex adsatked securities that underlie the Certificates.

As a result, Plaintiffs’ submissions at this stage do not demonstrate that there is a
damages calculation method that will be usable for all class members’ clairmeuréd, no
actual calculation needs to be performed at this stagewiBhout assurance beyond Mason’s
sayso, the Court cannot conclude that there is a damages model that will permit tlsicalcu
of damages on a classwide basis.

e. Certification for Liability Purposes Only

For the reasons stated above, the Court finaisttie current record establishes that the
proposed class meets the predominance requirement for liability purposes, but not for
ascertaining classwide damagd$ie Court’s inability to certify the class as to damages does not
preclude certificatiomltogether however. Rule 23 permits a suit to be “maintained as a class
action with respect to particular issues.” Fed. R. Civ. P. 23(c)(4). The Second l&ascheld
that “a court may employ Rulg3(c)(4)[] to certify a class on a particular issue even if the action
as a wholaloes not satisfy Rule 23(b)(8)predominance requirementfi re Nassau Cnty.
Strip Search Cased61 F.3d 219, 225 (2d Cir. 2006). The court of appeals came to this
conclusion based on the “plain language and structure of Ryila2well as the advisory
committee’s notes, which state that & fraud or similar casée action may retain its ‘class’
characteonly through the adjudication of liability to the class; the members of the class may
thereafter be required to comeimaividually and prove the amounts of their respective cldims.
Id. at 226 (quoting Fed. R. Civ. P. 23 advisory committee’s note to subsection (c)(4)) ssmpha

in NassauCnty). Comcastoes not preclude this approacee Jacob293 F.R.D. at 588
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(“Comcastdoes not . . establish a rule that prohibits certification of solely a liability class in the
face of individualized proof of damaggs.see also Comcgst33 S. Ct. at 1437 n.* (Ginsburg
and Breyer, JJ., dissenting) (“[A] class may be certified for ligiplitrposes only, leaving
individual damages calculations to subsequent proceed{odsg 2 William B. Rubenstein,
Newberg on Class Actions 8 4:54, at 206-08 (5th ed. 2012))).

At this stage, the Plaintiffs have showhat liability may be proven on a classwide basis.
Further, to certify a class as to Defendants’ liability witidterially advance the disposition of
the litigation of the wholé&. Jacoh 293 F.R.D. at 589 (internal quotation marks omitted).
Plaintiffs have not made the same showing as to damages in their moving papers. The Court
therefore considers the class properly certifiable only as to liabilitysatirtte.

2. Superiority

The superiorityelement requires that the class actiondagérior to othemethods for
resolving the dispute in questiom re Initial Pub. Offering471 F.3d at 32 (citing Fed. R. Civ.
P. 23(b)(3)). In this analysis, as noted above, the rule directs courts to consider:

(A) the class member@terests in individually conlling

the prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the

controversy already begun by or against class members;

(C) the desirability or undesirability of concentrating the

litigation of the claimsn the particular forum; and

(D) the likely difficulties in managing a class action.
Fed.R. Civ. P.23(b)(3). Courts in this district have regularly held that securities adtdess
are presumed to be superior to individual suise, e.gLapin v. Goldman Sachs & C&@54
F.R.D. 168, 187 (S.D.N.Y. 2008)This is a lawsuit arising under the securities laws, and as is
the case in most securities suits, multiple lawsuits would be inefficient athgl etese, the

number of potential plaintiffs isigh, but the amount of potential recovery per plaintiff is not so

high as to ensure that each plaintiff could or would bring an action individjally.
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Defendants have submitted an exhibit reflecting that fifteen members @iojpesed
class have opted bby filing individual actions or by entering tolling agreements. (McLaughlin
Decl. Ex. PP.) Defendants assert that theoopiitigation accounts for “nearly 25% of the
original principal balance of the Certificated."(Defs.’ Class Cert. Br. at 39 Further, they say,
“many of the members of the Proposed Class are sophisticated institutionedrseesl/or are
advised by professional investment managers, and thus are fully capable areheagen
vindicating their own rights.” I¢. at 40.)

Defendants’ superiority argument is meritless. First, the fact that some class member
have opted out does not preclude a superiority determination; if it did, “few classagbuld
ever reach the trial room.Res. Capitgl2013 WL 6839093, at *Seealso Dodona296 F.R.D.
at 271 (“[T]he mere fact that claimould be asserted independently is not a reason to defeat
class certification.”). The loss of fifteen members leaves well over a thousandears in the
proposed class, andht fact that so maninvestors remain in these lawsuits militates in favor of
adjudicating the issues as [a] class actibnRes. Capitgl2013 WL 6839093, at *5. Nor does
the fact that the class includes “sophisticated institutional investors” witte“ladiyidual
claims” defeat superiority whertiie advantages of unitary adjudicatioséto determine the
defendant liability.” Merrill, 277 F.R.D. at 120 (internal quotation marks omitted).

Moreover, the fact that some of tlaeger stakeholders have opted out iditife
moment: a significant advantage of the class action form is that it permits recgsenaler

stakeholders, for whom it may not be sensible to maintain an individual aBiay.e.gln re

14 Defendants’ support for their assertion that opt-outs comprise 25% of the value of the
Certificates is unclear. Their memorandum in opposition to class certificatisraciigaration,
which itself cites an exhibit which does not demonstrate the proportional holding$ ajac

out investor. $eeMclLaughlin Decl. Ex. PP.) However, the Court reaches the same result even
assuming the truth of Defendants’ assertion.

41



Merrill Lynch Tyco Researc8ec. Litig, 249 F.R.D. 124, 132 (S.D.N.Y. 2008) (noting that
where a case involves &afge number of potential claimahenda “relatively small damage
[amount]suffered by each claimahtt is “unlikely that individual plaintiffs would endure the
expense of litigatiom orderto bring their claims”)Dodong 296 F.R.D. at 271 (stating that
“there is a risk that absef&#] class action, certain investors would be unable to adjudicate their
claims where some class members’ investments are smaller).

The Plaintiffs have shown thdte superiority requirement is satisfied.

3. Ascertainability

A final requirement of Rule 23(b)(3) is that the proposed class be ascertaitiadlés-
“readily identifiable, such that the court can determine who is in the class andadbod by the
ruling.” Charron v. Pinnacle Grp. N.Y. LLQ69 F.R.D. 221, 229 (S.D.N.Y. 2010) (internal
guotation marks omitted)Defendants argue that the class is not ascertainable because Plaintiffs’
proposed formulation of the class definition excludes those purchasers of &tedifithho were
not “damaged thereby.” (Defs.’ Class Cert. Br. at 19.)

The Court disagrees that there is any difficulty with ascertainability. dtieg whose
interests are at stake in this litigation due to the securities vidatii@ged in the SAC are all
those who held ownership interests in the nine Trusts during the class period, inforhadtisn t
or will become available through appropriate discove8eePtfs.” Class Cert. Br. at 5 n.8.)
The phrase “and were damaged thereby” appears regularly in class defeveongough the
ultimate question of damagesaynnot be settled until later in the litigatioBee, e.gDodong
296 F.R.D. at 264, 268 (approving class definition consisting of those investing in financial
instruments who were “damaged thereby,” despite defendants’ argumdeathptaintiffs are

unable to demonstrate damagés)e Bear Stearns Cos. Sec. Liti§09 F. Supp. 2d 259, 262
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n.2, 268 (S.D.N.Y. 2012) (approving settlement class definition including phrase “and were
damaged thereby” while recognizing the possibility that a jury migaténo damages).

Furthermore, because the class is currently certified for liability pesptisis phase of
litigation will focus on the issue of whether Defendants made material false stt&geme
omissions in the Offering Documents that affected edaesof the Certificates owned by the
plaintiff class members. Defendants make no argument that Plaintiffstaasaertainable on
the issue ohability, the only issue as to which the class is certified by this order, and
accordingly Defendants’ ascainability objection is inapplicable.

The Court is satisfied that the class certified for liability purposes is sufficien
ascertainable.
V. Conclusion

For the foregoing reass, Plaintiffs’ motion for class certificatiasa GRANTED in part
and DENIED in part, and Defendants’ motionimine is DENIED. A classomposedf “all
persons or entities who, prior to March 23, 2009, purchased or otherwise acquired any
Certificates in any of the Offeringset out above in noteid certified for purposes of liability
only. Laborers Pension Trust Furad Northern Californiaand Construction Laborers Pension
Trust for Southern Californiare appointed class reprasives, and Robbins Geller is
appointed class counsel.

Pursuant to Rule 23(c)(1)(C), this class certification ordeay’ be altered or amended
before final judgment.” In that regard, the denial of Plaintiffs’ moéieito damageas without
prejudice toa renewed certification motion providing additional evidence regarding whether

damages can be proven on a classwide basis.
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The Clerk of the Court is directed ®rininatethe motions at docket numbers 222 and
294.
SO ORDERED.

Dated: SeptembeB0, 2014
New York, New York

It —

V ~ J.PAUL OETKEN
United States District Judge
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