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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ANGELA TYLER, Individually and on Behalf of |
All Others Similarly Situated,

Plaintiff, 09 Civ. 04147 (RJH)
-against-
MEMORANDUM OPINION
LIZ CLAIBORNE, INC., TRUDY F. SULLIVAN, AND ORDER
AND WILLIAM L. MCCOMB,

Defendants.

Richard J. Holwell, District Judge:

Lead Plaintiff James S. Metz brings tpigtative class action against defendants
Liz Claiborne, Inc. (“LIZ"), Trudy FSullivan, and William L. McComb, alleging
violations of Section 10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”),
15 U.S.C. § 78j(b), Exchange Act Rule 1®lpromulgated thereunder, 17 C.F.R. §
240.10b-5, and Exchange Act Section 20(a), 15Q@).8.78t(a). Plaintiff alleges that
between January 16, 2007, and April 30, 2(8& “Class Period”), defendants
fraudulently misrepresentddcts relating to LIZ’s relationship with Macy’s, Inc.
(“Macy’s”) and to LIZ’s design of a new leof clothing for J.C. Penney Company, Inc.
(“JC Penney”). Defendants now move to dismiss. For the reasons set forth below, and
specifically because plaintiff fails to adedgls plead scienter, defendants’ motion is

GRANTED in its entirety; and thiaction is dismissed with prejudice.
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I. FACTUAL SETTING

For the purposes of the present motion, the following facts—drawn from the
complaint, documents incorporatedreference therein, Securities Exchange
Commission (“SEC”) public disclosudgocuments, and documents known to the
plaintiffs and upon which they relied in bringing this actierre taken as true.
A. Background

Plaintiff seeks to represent thesdaof persons who purchased LIZ’s common
stock during the Class Period, January 16, 2007, through April 30, 2007. (Second
Amended Compl. (“SAC”) 11 1, 18.) LIZ,[2elaware corporation with its principal
place of business in New York, desigmsiaells clothing and other apparel, both
wholesale and retail.ld. { 19.) LIZ’s stock trades on the New York Stock Exchange
under the symbol “LI1Z.” Id.) As relevant to this acin, LIZ designs mid- and high-end
clothing, releasing new fashion lines eachrgpand fall, and sells those lines wholesale
to department stores such as mamties Macy’s and JC Penneyseg generally idf{ 1,
6, 19, 25, 35, 40.) Trudy F. Sullivan was thedittent of LIZ during the Class Period.
(Id. § 20.) William L. McComb was the CEO bz, and a director of the company,
during the Class Periodld( { 21.5

In 2005, two of the most powerful departmetore chains, Federated Department
Stores, Inc. (“Federated”), and May Depaent Stores Company (“May”) mergedd.(1
24.) Federated operated thepdement store Macy’s.ld.) After the merger, Macy’s
become one of the United Statks'gest department storedd.(11 24, 26, 29.) With its

new power, Macy’'s demanded merchandisefaadion lines that were exclusive to

! See ATSI Commc'ns, Inc. Shaar Fund, Ltd493 F.3d 87, 98 (2d Cir. 2007).

2 Sullivan and McComb are collectively referred to herein as the “Individual Defendants.”
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Macy'’s; it desired to sell itemot available at other storedd.( 26, 28, 31.) Fashion
items designed by LIZ were sold wholesageand sold retail by, Macy’s under the brand
“Liz Claiborne.” See id{1 9, 13, 36.)

Macy’s was LIZ'’s largest customer by volapaccounting for eighteen percent of
LIZ’s total sales in 2005 anglxteen percent in 20061d(  25.) However, sales of the
Liz Claiborne brand at Macy’s had been “slumping for some tinn,{(36); and
therefore the relationship between LlZdaMacy'’s “was already precarioust(), at the
time of the events describ&erein. According to CWa LIZ “Vice President and
General Manager,” whose “area of respongibihcluded wholesale sales of the Liz
Claiborne brand, and in pamlar, sales to Macy’s’id. 1 36), “everyone at [LIZ] knew
that Liz Claiborne sales to Macy’s had béalling” in the time prior to the Class Period.
(Id. 1 39.) In addition, according to thew York Postas part of Macy’s reworking of
its business model, Macy’s did] been reducing inventoncross the board,” including,
but not only, of LIZ's apparel.ld. T 95.)

The Federated-May merger rocketiMgcy’s into the department store
stratosphere apparently caused “turmaittl “confusion” in “he department store
landscape.” Ifl. § 33.) Taking advantage of thiuation, JC Penney undertook a new
business strategy of closing down storested in shopping malls and opening several
stand-alone, more traditiohdepartment storesld() To establish its presence as a “real
department store,’id.), and to bring in customer3C Penney needed brand-name
merchandise. It obtained that merchandigentering into a deal with LIZ under which

LIZ would design two new fashion lines bded as “Liz & Co.” and “CONCEPTS by

% The SAC details allegations of two confidential witnesses. Thiégsesses are referred to as CW1 and
Ccw2.



Claiborne.” (d. 1 35.) JC Penney would sell thosesrexclusively at JC Penney stores.
(Id.) The deal was announced on October 5, 20@b6) McComb, who prior to
becoming CEO of LIZ was Company GroGpairman at Johnson & Johnson, became
CEO of LIZ on November 6, 20061d( T 42.) Between October 2006 and April 2007,
LIZ did not repurchase any of itsvn stock from the marketId{ 1 11, 72, 93a, d.)
Allegedly, prior to the fourtlquarter of 2006, LI1Z had repurased some of its stock in
each quarter for over a yeatd.(] 72.)

Some LIZ employees and some irZlthanagement found the new JC Penney
deal odd. For example, CW1 was surprised. According to CW1, Terry Lundgren,
Macy’s CEO, “knew that [JC Penney] wlascoming a big competitor to Macy’s.Td(

1 36) Thus, explains CW1, Macy’s was quifiset with the LIZ-JC Penney deal which
allowed JC Penney to sell items branded with the word “Lild?) (CW2, who “worked
in [L1Z’s] Fragrance Division® during the class period, “wasartled, because Macy’s
was [LIZ’s] biggest customer: In the wordd apparel, if you launch a major line for a
competitor, you have to consideow Macy’s will react.” [d. 1 41.)

Apparently, Lundgren, Macy’s CEO, & his displeasure with the LI1Z-JC
Penney deal known to McComb in Novembe®&0 According to an article published in
Fortuneon December 4, 2008, on November 2206, McComb had a meeting with
Lundgren in which “Lundgren was furious[atZ] for creating a less expensive line for
[JC Penney] that competed directly wittoducts sold in Macy’s stores.1d( § 54.) In

addition, according to Hew York Timearticle from July 31, 2007, Lundgren apparently

4 CW2 is described only as quoted here, and is not mentioned again in the complaintclé@swhat
position CW2 held or what CW2's job responsibilities weltes just as likely that CW2 was an officer or
executive in LIZ's “Fragrance Division” as that CW@ritzed customers as they walked by LIZ perfume
kiosks at Macy’s or Bloomingdale’s.
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“told executives at [L1Z],” that “You havéost your most-favored-nation status.’Id (1
55.)
B. The Class Period

1. Alleged Misstatements and Omssions During the Class Period

The Class Period begins on Janubty 2007, and ends on April 30, 200Td. (

1 1.) Plaintiff alleges that McConand Sullivan made fraudulently misleading
statements during that periodattall generally into three categories. The first category
consists of statements allegedly indicatingf tihe LI1Z-Macy’s relaonship was strong.
The second is made up of statements to ffieetehat the LIZ-J@Penney deal would not
affect sales to Macy’s generally. Thédhcategory is of statements allegedly
representing thatlacy’sunderstood that the “Liz Claiborhand “Liz & Co.” lines were
differentiated and appealed to different consumers, and that therefore Macy’s was on
board with the LIZ-JC Penney deal.

On January 16, 2007—the first dayté Class Period—the trade journal
Women’s Wear Dailpublished a profile of McComb.d.  57.) The article suggested
that Macy’s was “miffed” at LIZ for seltig the “Liz & Co.” brand to JC Penney, and
guoted “[s]ources” as saying that Macyas “looking to cut back space for the
Claiborne brand as [Macy’s] focuses moreeslusive collections... or it could drop
Claiborne’s licensed products.1d() When McComb was asked whether Macy’s was
going to drop LIZ, he responded, “You wouldve to ask [Macy’s], but | would be

surprised if that was the case becauseatltng-standing and imptant relationship for

®> TheNew York Timearticle, Michael Barbaro, At Liz @lborne, a Bold Fashion StatemeNtY. Times,
July 31, 2007, is available at http://www.nytimes.c20@7/07/31/business/31liz.html. The article cites to
“people who witnessed the conversations.” Itsdeet, however, indicate who was present for these
“conversations,” or when avhere they were held.
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both of us.” [d.) In the same article, a Macyspokesman stated, “Liz Claiborne will
continue to be an ongoing brand at [Macy’s]ld.Y Plaintiff allegges that McComb’s
statements were false and misleading winede because (1) LIZ’s relationship with
Macy’s was in fact deteriorating, and appahethus not important or long-standifig2)
at some undetermined time before J8ly 2007, Lundgren told executives at LIZ that
LIZ had “lost [its] most-favored-nation status” at Macy'€3) Macy's wanted to sell only
exclusive merchandise; (4) Lundgren haeb “furious” about LIZ’s deal with JC
Penney; and (5) LIZ employees had beamrpssed” by the LIZ-JC Penney deald.(
1 58.a-d.)

Sullivan addressed the differentiatiortveeen the “Liz Claiborne” and the “Liz &
Co.” lines in her opening remarks omfr@bruary 28, 2007 conference call announcing
LIZ’s financial results for cal year 2006 and the foudharter of that year.Id. 11 63-
64; see alsdtern Decl. Ex. A at 7-8.5he stated, in sumniang the quarterly updates
relating to the Liz Claiborne brand:

Recently, we announced the launch of Liz & Co. and Concepts by

Claiborne, which are debuting this spring in JCPenney. We remain

focused on maintaining a clear distioo between these core brands and

the diffusion line . . ..

Our department store partnerslizathese new launches are geared
toward a distinct and separate camer, one who shops in a different

® Plaintiff does, however, include a footnote indicating thZtclothing had sold atlacy’s stores for thirty
years. (SAC 158.an.3.)

" Plaintiff alleges in the SAC that this statemaas made at the November 22, 2006 meeting between
Lundgren and McComb. (SAC 1 58.b.) But plaintiff's own cite for these “facts” underrhigies t

accuracy. Th&lew York Timearticle from which plaintiff takes thesdlegations says nothing of the sort.

It says merely that Lundgren told executives at LIZ that LIZ had lost its “most-favored-natius. Stat

says nothing about when, where, and to whom, specifically, the statement was made. In addition, the SAC
does not allege that either CW1 or CW2 or anyone else actually heard this statement or was \#ness to
making. As it is reported in théew York Timeatrticle, Lundgren’s statement could just as soon have been
made in November 2006 to McComb as it could have been made in June 2007 to unknommaaret

LIZ executives not involved in this case.



venue and in a differemptrice zone. They ackmdedge our intent to

preserve the marked differences in the product offering, as well as the

consumer’s esteem and desire fothbloz Claiborne and Claiborne in

store stores [sic].

(SAC 1 64; Stern Decl. Ex. A. at 8.) Plaihalleges that Sullivan’s statements were
false and misleading when made because (1) Lundgren had been “furious” with LIZ in
November; (2) Macy’s had cut its faleason orders earlier in Febrdafg) JC Penney

had been undertaking a strategy of opening more stand-alone traditional department
stores; (4) thdanuary 16, 200Women’s Wear Dailgrticle cited “[s]ources” as saying
that Macy’s believed that the “Liz & Cobfrand “denigrate[d] the Liz Claiborne brand”;
and (5) McComb stated, on a May 1, 2007 eosrfice call after th€lass Period, that
changing the name of the LIZ line sold atBénney from “Crazy Horse, a Liz Claiborne
Company” to “Liz & Co.,” created a “brand llod that bolstered business for the “Liz &
Co.” brand. (SAC {1 65.a€$pe also idf{ 57, 87.)

Later on the same conference call, Motaresponded to the question of what his
“takeaway[s]” were from meetingith his “larger customers.”ld. § 66.) McComb’s
lengthy answer included that LIZ’s

customers see the vast capability that we have and our ability to buy

brands, to market brands, to takerthglobally, and to build brand power.

So | see a significant openness and gaEgs to partner with our company,

in spite of any specific tensions thatght exist on a given brand or on a

given issue.

(Id.) Plaintiff alleges that this statentemas false and misleading when made, with

respect to Macy’s, because in fact Macylatienship with LI1Z had deteriorated and its

CEO, Lundgren, was “furious” with LIZ.Id. 1 67.)

8 See infra§ I.B.2; Macy’s orders for Liz Claiborne’s fall 2007 line, placed in February 2007, weredar
thirty percent lower than usual.



Following McComb’s statement above lliMan was asked about how the “Liz
Claiborne” brand was #mg at Macy’s. (d. § 68.) Sullivan responded, “[W]e're
pleased with the business we sethe department stores.1d() Plaintiff alleges that
this statement was false and misleading winade because Macy’s had cut around thirty
percent of its fall season orders earlier that Februddy) (

The last allegedly false and naalding comments on the February 28, 2007
conference call were made by both Sullivad &cComb in response to a question about
“concerns over the Liz & Co. launch Renney’s among other department store
executives.” Id. 1 69.) Sullivan responded that “[LE]’commitment to [the department
stores] is that we will have very separate distinct and elevated lines in department
stores ....” Ifl.) Later, McComb, responding to tkeme question, stated that “the Liz
Claiborne apparel lines in the traditional depemt stores have a distinctive and elevated
product presentation versus what we’re doing with the diffused lind.J Plaintiff
alleges that these statements were false and misleading when made for all the reasons
heretofore mentioned, including specifically that at some undetermined time before
July 31, 2007, Lundgren told “executives” aZlthat L1Z had “los{its] most-favored-
nation status” at Macy’s;al (2) that McComb statedfter the Class Period, that
business for the “Liz & Co.” brand was bastd by the Liz Claibore “brand halo.” I1d.

11 70.a-b.)

The final allegedly false and misleadingtsiments made in the Class Period were

made by Sullivan and McComb during a gien-and-answer session at a March 21,

2007 Merrill Lynch Retailing Leaders Conferencéd. § 76.§ Therein, in response to a

® Plaintiff quotes, in full, no fewer than eight paragraphs of answers given by McComb and Sullivan at the
Merrill Lynch conference. But plaintiff does not idepti#ny specific statements in those paragraphs that
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guestion about the “long-term potential” for the “Liz Claiborne” brand, Sullivan stated
“we are extremely pleased withe progress that's madetime Liz Claiborne brand.”

(Id.) Then in response to a question abithe opportunities ad challenges with
[Macy’s],” McComb answered, “I think the reqliestion is how can we help Macy’s in
particular? Macy'’s, which is the businesshe most transition, how can we support
them as a vendor? . . . |think we ageador that has supported them and they’'ve
supported us, | think we need to frathe question that way . . . .Id() Next, in
response to the question of hete would “characterize [LIZ’s] relationship today with
the department stores . . .Sullivan answered that “for the most part they had great
relationships [we’re] both oa quest for innovation.”ld. (alteration in original).)

Finally, responding to the questi whether “the departmenbses” were “responsive” to
LIZ’'s business strategy, Sullivan answered, “absolutely . . . they are fully engaged in
these discussions.Id)) Plaintiff claims these s&ments were false and misleading
when made because (1) in fact LIZ diok have a good business relationship with
Macy'’s; (2) the department stores were negriested in the Liz Claiborne brand; and (3)

the department stores were not msgve to LIZ’s business strategyld.(] 77.)

are false or misleading. Accordingly, the Court has attempted to pick out the statements plaintiff is most
likely relying on from analyzing the other statements plaintiff has, to this point in the SAC, identified.
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2. Allegations Supporting Scienter

Plaintiff alleges that during theads period, McComb and Sullivan knew or
should have known that the statementsitbetaabove were false or misleading for
several reasons. First, plaintiéilies heavily on the December 8, 20&@tunearticle
which recounted that, at a November 2206 meeting between Lundgren and McComb,
Lundgren was furious at LI1Z for dealing with JC Penne§eg| e.gid. 11 59.a, 67.)
Plaintiff also points out that Lundgren hiamhde very well-known Macy’s desire to
partner only with designers and wholesalho would supply Macy’s with exclusive
and unique productsld; 1 59.b.) Relatedly, Macyisas LIZ’s biggest customer,
accounting for around sixteen percent of I[d&ales during the ped in question. I¢l.

11 25, 65.bsee alsd”l.’s Opp’n at 14-15.) And &bast one article from January 2007
noted that the “Liz & Co.” brand sold to enney could have a detrimental effect on the
“Liz Claiborne” core brands sold at Mdsy (SAC 1 57, 65.d.) In addition, JC Penney
had made known its desire to compete more directly as and against more traditional
department stores such as Macy’kl. {1 33, 65.c.)

Plaintiff also points to Macy'’s sprirgnd fall 2007 season order cuts. Following
standard fashion industry practice, Madya placed large bulk orders for LI1Z’s spring
2007 line in September 2006, and placed iréler LIZ's fall 2007 line in February
2007. (d. 1 40.) These orders would eventusié/scaled back shortly before being
filled, also a standard @ctice in the industry.ld.) CW1, however, recalls that there
were “big cuts” in Macy’s’ February 20Gxtders for that fall from prior years—
approximately thirty percent.ld.) CW1 believed the reduction to be a retaliatory

response by Macy’s due to the LIZ-JC Penney dedl) (n addition, the December 4,
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2008Fortunearticle asserted that“few months” aftethe McComb-Lundgren
November 2006 meeting, Macy’s greatly scadadk its spring 2007 orders, originally
placed the previous September. Quoted énaitticle on that issue, McComb said that
“Terry [Lundgren] wanted taeach us a lesson.”Id. 1 54). Plaintiff alleges that
defendants’ statements to the effect thatlitz-Macy’s relationstp was strong and that
Macy’s understood that the “Liz Claibornaiid “Liz & Co.” line were differentiated,
were made with scienter because Macyd $ealed back its spring and fall 2007 orders
before many of those statements were ma8ee,(e.gid. 1 65.a, 68, 71.) Prior to the
Fortunearticle’s publicationhowever, Lundgren had been quoted inNlesv York Times
article of July 31, 2007, flatly denying thatyaretaliatory motive underlay the order cuts:

Mr. Lundgren, the Macy'’s chief, said an e-mail message that there was

no vengeful or ulterior motive in hisedision to pull back. “It's no secret

that the Liz Claiborne brand’s salegfpemance has been deteriorating for

several years,” he said. “Any adjoents in our orders with any vendor

are solely a function of the perfoance of that merchandise in our

stores.”

Michael Barbaro, At Liz Claibore, a Bold Fashion StatemeNtY. Times, July 31,

2007; 6ee alsSAC 1 55.)

Plaintiff additionally relies on the fact that defendants added a risk factor relating
to the LIZ-JC Penney deal in LIZ's 2006 10-K, filed on February 28, 2007. Though
LIZ’s third quarter 2006 SEC quarly report (the “3Q06 1@") did not list under “Risk
Factors” anything specificallselating to the “Liz & Co.” or “Concepts by Claiborne”
brands, LIZ’'s 2006 SEC annual report (tB806 10-K”) did list such a risk.Id.  65.;
see alsdl.’s Opp’'n at 14.) The 3Q06 10-Qastd under the heading “Risk Factors”:
“There are no material changes from the fattors previously diclosed in our Annual

Report on Form 10-K for the 2005 fiscal yeaLiz Claiborne, Inc, Quarterly Report for
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the Quarterly Period Ending Sept. 2006 (Form 10-Q), at 55 (Nov. 1, 2006). And
LIZ’s 2005 Form 10-K did not meion anything about the LIAC Penney deal, as is not
surprising since that deal was not annourtodtie public until sewemonths after that
document’s filing. Seeliz Claiborne, Inc. Annual R®rt for the Fiscal Year Ending
Dec. 31, 2005 (Form 10-K), at 13-15 (Mar. 1, @DO0OLIZ’s 2006 10-K did, however, list
as a risk factor: “Risks associated witllisg our Liz & Co. and Concepts by Claiborne
brands outside of better depaent stores.” Liz Claibae, Inc. Annual Report for the
Fiscal Year Ending Dec. 31, 2006 (Form 1Q-&1) 16 (Feb. 28, 2007). Plaintiff finds
suspicious that the LIZ-JC Penney deal wasounced in early @aber 2006 and that the
3Q06 10-Q filed on November 1, 2006, did nobtin a relevant risk factor, yet the
2006 10-K did contain one and the red fl&gsn analysts and the Lundgren-McComb
meeting intervened between the 3Q06 10-Q and the 2006 18d€SAC { 65.f, 71.)
Put more explicitly, plaintiff is pointing out & only after red flags were raised did LIZ
add a risk factor to its disclosure dmoeents concerning the LIZ-JC Penney deal.
Finally, plaintiff asserts that LIZ’s faite to repurchase its own stock from the
market during the class period, when it had rejpased stock for several months prior to
the class period, supports scienter because it suggests that LIZ knew its stock price would

plummet during the class ped. (Pl.’'s Opp’n at 13-14.)
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C. Fallout

The Class Period ends on April 30, 20@nh May 1, 2007, LIZ released its first-
quarter 2007 financials which indicated thastfiquarter earnings tadropped sixty-five
percent. (SAC § 79.) Clothing sales “to chansh as [Macy’s] declined 7.4% . ...”
(Id.) Profits-per-share were also signifidgriower than analysts had anticipatedd. )

On a conference call to discuss theseiits, McComb explicitly recognized
“ever-growing demands for ineased margin [sic] . . .ifid a]n increasing demand by
retailers for exclusively branddabels for their floors.” I¢l.  80.) McComb also noted
that

Macy'’s . . . is right-sizing ordeffer a leaner and more productive

inventory management, but it is aksiing that further step of reducing

the sales plan for the Liz Claiborapparel brand in the back h#lf.we

believe that our decision to launtiz & Co. at JC Penney’s was a

contributing factor to tis reduction, regardless tife fact that the Liz &

Co. brand offering differs in targetednsumer, product, price point and

promotion strategy.

(Id.) On the same call, Sullivan stated th&t “remain[ed] committed to maintaining a
clear distinction beteen the [‘Liz Claiborne’ line antthe ‘Liz & Co.’ line].” (Id.)

Later on the call, McComb respondedhtoanalyst’s questioregarding whether
and when LIZ began anticipating such negative results from the LIZ-JC Penney deal.
McComb stated that at the time of thebruary 28, 2007 confemce call, “certain
pressures had been flagged in the pressmat this Liz & Co. LizClaiborne brand at
[Macy’s]-Penney’s situation, and we didn’t ss®ything scary at that time coming out of
that.” (d. § 86.) McComb also said that evarimid-March, thatin fact we didn’t

anticipate anything scary.”ld,) Finally, when ask about marketing and advertising

expenditures, McComb noted that thedid halo” around the ‘iz Claiborne” brand

2 The “back half” apparently refers to the fall 2007 ordeBeeSAC | 71 n.4.)
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supported not only that brand bus@lthe “Liz & Co.” line. (d. 1 87.) He also noted
that JC Penney should be thought of “moreeasingly as a traditiohdepartment store,
and in time competing more and more tiee same kind of foot traffic.”Id.)

On May 1, after LIZ had released its ficpiarter financialeind held the above-
detailed conference call, LI1Z's share prar@pped $7.72 per share, or 17.26%, to close
at $37.00 per shareld( 1 90.)

On May 16, 2007, a spokesperson for Macy’s denied that Macy’s had recently
required higher margins than had been histdisicequired for productsold at its stores
across the board, but instead had beguirg higher margins “than what [L1Z
products] have been producing.fd.(f 92.d.) Later, in the July 31, 200New York
Timesarticle, McComb was quoted as sayingtthlZ was “shocked” by the magnitude
of Macy’s scaling back ats spring 2007 orders and reducitsan its fall 2007 orders.

(Id. 1 98.) McComb also was quoted in the artiolsay that “the wsof that precious
capital ‘L’ [in ‘Liz & Co.’] made [Macy’s] crazy.” [(d.) But the article went on to state
that

Lundgren, the Macy'’s chief, said am e-mail message that there was no

vengeful or ulterior motive in his deston to pull back. “It's no secret that

the Liz Claiborne brand’s sales performance has been deteriorating for

several years,” he said. “Any adjosnts in our orders with any vendor

are solely a function of the perfoance of that merchandise in our
stores.”

(1d.)
Plaintiff filed his initial complaint o\pril 28, 2009. Plaintiff filed his first
amended complaint on April 19, 2010, andd this second amended complaint on

August 23, 2010. Defendants have since moved to dismiss.
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II. DISCUSSION
A. Standard for Rule 12(b)(6)

To survive a Rule 12(b)(6) motion to dismiss, a complaint must allege “enough
facts to state a claim to reliefahis plausible on its face.’Starr v. Sony BMG Music
Entm’t, 592 F.3d 314, 321 (2d Cir. 2010) (quotiaell Atlantic Corp. v. Twomb)\650
U.S. 544, 570 (2007)). “A claim has faciaapsibility when the plaintiff pleads factual
content that allows the court to draw thasenable inference that the defendant is liable
for the misconduct alleged Ashcroft v. Igbal129 S. Ct. 1937, 1949 (2009). If the
factual averments permit no reasonable infezestonger than therfiere possibility of
misconduct,” the complaint should be dismiss&darr, 592 F.3d at 321 (quotingbal,

129 S. Ct. at 1950). Thus, “[w]here a complquleads facts that@armerely consistent
with’ a defendant’s liability, it ‘®ops short of the line betwe@ossibility and plausibility
of ‘entitlement to relief.” Igbal, 129 S. Ct. at 1949 (quotinigvombly 550 U.S. at 557).
In applying this standard of facial plausityi the Court accepts dkctual allegations as
true, but it does not credit “mere conclusstgtements” or “threadbarecitals of the
elements of a cause of actiorld. On a motion to dismiss, the Court may properly
consider documents referenced in or integrahe complaint, as well as public filings
with the SEC.In re IAC/Interactivecorp Sec. Litigd78 F. Supp. 2d 574, 585 (S.D.N.Y.

2007).
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B. Section 10(b) and Rule 10b-5 Claims

1. Scienter Requirement

“To state a claim under § 10(b) and Ru@b-5, ‘a plaintiff must allege that the
defendant (1) made misstatements or omisbnsaterial fact, (2yith scienter, (3) in
connection with the purchase sale of securities, (4) upon which the plaintiff relied, and
(5) that the plaintiff's reliance was the proximate cause of its injufyo€al No. 38 Int'l
Bhd. of Elec. Workers Pension Fund v. American Express/@é.F. Supp. 2d 447, 458
(S.D.N.Y. 2010) (quotind\TSI Commc’ns Inc. v. Shaar Fund, |.#03 F.3d 87, 105 (2d
Cir. 2007)). Plaintiffs must ab “satisfy the heightenedgalding standard of Fed. R. Civ.
P. 9(b), which requires that ‘the circumstances constituting fraud . . . be stated with
particularity.” 1d. (quotingNovak v. Kasak216 F.3d 300, 306 (2d Cir. 2000)). “Thus
‘[a] plaintiff cannot base securities frd claims on speculation and conclusory
allegations.” Plumbers & Steamfittelsocal 773 Pension Fund v. Canadian Imperial
Bank of Commerc&94 F. Supp. 2d 287, 297 (S.D.N.Y. 2010) (quoKadnit v. Eichler,
264 F.3d 131, 142 (2d Cir. 2001)).

In addition to Rule 9(b), plaintiffs muatso satisfy the pleading requirements of
the Private Securities Litigation Reform Act (“PSLRA'BECA and Local 134 IBEW
Joint Pension Trust of Chi. v. JP Morgan Chase, 663 F.3d 187, 196 (2d Cir. 2009).
“In order to plead scienter adequately unithe PSLRA, a plaintiff must plead ‘with
particularity factgyiving rise to sstronginference that the defendant acted with the
required state of mind.”ld. at 198 (quoting 15 U.S.C.Bu-4(b)(2)) (emphasis in
original). For Section 10(b) and Rule 10lotaims, “the required state of mind is ‘a

mental state embracing intent tecgive, manipulate, or defraud.Fort Worth
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Employers’ Retirement Fund v. Biovail Cqrp15 F. Supp. 2d 218, 225 (S.D.N.Y. 2009)
(quotingTellabs, Inc. v. Makor Issues & Rights, Lt#51 U.S. 308, 319 (2007)). “[T]o
gualify as a ‘strong inference,’ the infererafescienter must be ‘more than merely
plausible or reasonable—it mus# cogent and at leas$ compelling as any opposing
inference of nonfraudulent intent.ECA 553 F.3d at 198 (quotintellabs 551 U.S. at
314). “In determining whether this infel@ncan be reasonaldyawn, courts must
consider both the inferences urged by the plaintiff and any competing inferences
rationally drawn from all the facts allegedd. Thus, the court “mst assess ‘whether
all of the facts alleged, taken collectively, gnge to a strong inference of scienter, not
whether any individual allegyan, scrutinized in isoladin, meets that standard.”ocal
No. 38 724 F. Supp. 2d at 458 (quotimgllabs 551 U.S. at 323). “Moreover, the facts
alleged must support an inference of an intertefraud the plairffis rather than some
other group.”ECA 553 F.3d at 198 (citingalnit, 264 F.3d at 140-41). In the Second
Circuit, “[t]he requisite scieter can be established by alleging facts to show either (1)
that defendants had the motive and opputy to commit fraud, or (2) strong
circumstantial evidence of consciomssbehavior or recklessnesdd.; In re MRU
Holdings Sec. Litig 769 F. Supp. 2d 500, 515 (S.D.N.Y. 2011).

a. Motive and Opportunity

To satisfy “motive and opportunity,” @ihtiffs must allege that defendants
“benefitted in some concrete and meral way from the purported fraudECA 553
F.3d at 198. Motives “common to most comgter officers, such as the desire for the
corporation to appear profitable and the ety keep stock pres high to increase

officer compensation, do not constitute e’ for the purposes of this inquiry.Id.
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Instead, “[s]ufficient motive allegations muesttail concrete befies that could be
realized by one or more of the false staénts and wrongful norstilosures alleged.in
re SLM Corp. Sec. Litig740 F. Supp. 2d 542, 557 (S.D.N.Y. 2010). Plaintiffs must
allege a “unique connection between the fraud and the [bendfi@A 553 F.3d at 201
n.6. In other words, the particular fraud gte must specifically enable the schemes or
business plans plaintiffs contend confdroencrete and personal benefits on the
defendantsCompare ECA553 F.3d at 201 (finding no motive whemter alia, alleged
misstatements, which plaintiffs contended-eveeant to inflate stock price to make
eventual acquisition of a target companyi@a®ccurred several years prior to the
acquisition and therefore couhidt reasonably be said tordribute to the ease of that
acquisition),with In re SLM 740 F. Supp. 2d at 557-58 (finding motive when imminent
merger would have been “torpedoedgsting company $2 billion and individual
defendant $225 million, if stock price weredmp below a certain level, and when fraud
allegedly kept stock price aboteat particular level). laddition, as with the other
scienter pleading requirements, “mere dosory allegations” connecting fraud to
benefits for purposes of motive are insufficieBiovail Corp, 615 F. Supp. 2d at 225.
“[M]otive can be shown, however, ‘wh&orporate insiders allegedly make a
misrepresentation in order to siieir own shares at a profit.’In re Citigroup Inc. Sec.
Litig., 753 F. Supp. 2d 206, 233 (S.D.N.Y. 2010) (quoE@A 553 F.3d at 198).
“However, the mere fact #t insider stock sales oaced does not suffice . . .,
[instead][p]laintiffs must dablish that the sales wereusual’ or ‘suspicious.”In re

Gildan Activewear, Inc. Sec. Litigg36 F. Supp. 2d 261, 270 (S.D.N.Y. 2009) (internal
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quotation marks and citation omitted) Plaintiffs must allge not only the insider
defendants’ selling activitgiuring the relevant period, balso those defendantsét
profits as opposed tgross proceedsas well as overall percentage changes in defendants’
holdings. See In re eSpeed Sec. Lidgp7 F. Supp. 2d 266, 290 (S.D.N.Y. 2006) (“The
Complaint also omits necessary informataamcerning (1) the percentage increase in
each defendants’ holdings during the class period; and (2) the profit from defendants’
sales. In particular, plaintiffs plead thsmhaitis and Noviello realized ‘gross proceeds’
of $2.8 million, but the Complaint does rdisclose whether either made grpfit from
the sales.”).

b. Strong Circumstantial Evidence

“Where motive is not appang it is still possible to glad scienter by identifying
circumstances indicating conscious behabipthe defendant, though the strength of the
circumstantial allegations mulsé correspondingly greaterlh re Citigroup 753 F.
Supp. 2d at 233. Under this theory, “a plaintiffist show that the defendant’s conduct is
at the least[] conduct which is highly unreaable and which represents an extreme
departure from the standards of ordinary taréhe extent that the danger was either
known to the defendant or so obvious thatdbfendant must have been aware of it.”
Gissin v. Endres739 F. Supp. 2d 488, 503 (S.D.N.Y. 2010) (internal quotation marks

omitted).

' Whether trading was unusual or suspicious turns on factors including (1) the amueirprofits

realized from the sales; (2) the percentages of holdings sold; (3) the change in volume of insider
defendants’ sales; (4) the number of insider defendants selling; (5) whether sales ocouredtso
statements defendants are alleged to know to be misleading; (6) whether sales occurrdzbdrertly
corrective disclosures or materialization of the altedsk; and (7) whether sales were made pursuant to
trading plans such as Rule 10b5-1 plaBse In re Scholastic Corp. Sec. Lit@h2 F.3d 63, 74-75 (2d Cir.
2001);In re SLM 740 F. Supp. 2d at 557-38; re Gildan Activewear636 F. Supp. 2d at 270-72;re

AXIS Capital Holdings Ltd., Sec. Litigt56 F. Supp. 2d 576, 596 (S.D.N.Y. 2006).
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For purposes of this action plaintifisust “specifically allege defendants’
knowledge of facts or access to information caditcting defendants’ public statements.”
1d.*? Plaintiffs “mustspecifically identifythe reports or statements that are contradictory
to the statements made,” or must “paevispecific instancaa which Defendants
received information that was contraoytheir public declarations.Plumbers &
Steamfitters694 F. Supp. 2d at 299 (emphasistiiginal) (internal quotation marks
omitted). The allegations must show both ‘§pgcificcontradictory information [that]
was available to the defendants §2the same timthey made their misleading
statements.”In re PXRE Group, Ltd., Sec. Litjgo00 F. Supp. 2d 510, 536 (S.D.N.Y.
2009) (emphasis in original). Thus, “broaference to raw data,” and “generalized
forecasting and speculation” ihe media is insufficientPlumbers & Steamfitter$94 F.
Supp. 2d at 299, 300 (“Although a plaintiff mayeUsews articles] in pleadings, ‘the
news articles cited still must indicate pantarized facts about a defendant’s conduct.”
(quotingMiller v. Lazard, Ltd, 473 F. Supp. 2d 571, 585 (S.D.N.Y. 2007))). Likewise,
allegations that “information was the sorf{d#ta]” that “would have been reviewed by
the Individual Defendants ateo speculative to give rige a strong inference of
scienter.” Local No. 38 724 F. Supp. 2d at 462 (stating that such “bland
assertions . . . offer nothing concretad are not allegations of fact¥ee also In re
PXRE 600 F. Supp. 2d at 538 (“Here, Plainifjues that the individual Defendants
must have knowaf Matusiak’s concerns, due taethpositions in PXRE, and due to
PXRE’s ‘intimate corporate culture.” The Cofinds that such allegations fail to support

an inference that Defendants knew, or ha@gsg€to, Matusiak’s concerns.” (emphasis in

12 A plaintiff may also allege that defendants engaged in deliberate miscosetitt, re Citigroup753 F.
Supp. 2d at 233, or that “defendants failed to check information they had a duty torjh@iétsin 739 F.
Supp. 2d at 503; but plaintiffs here make no such allegations or arguments.
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original)). Finally, plaintiffscannot rely on information generally known or available to
the public to support circumstigad scienter allegationsSee In re Sec. Capital
Assurance, Ltd. Sec. Litjig/29 F. Supp. 2d 569, 595-96 (S.D.N.Y. 2010) (“Any
allegation that Defendants’ statements and omissions were made recklessly because
Defendants were aware of the housing markeisdiads . . . . Plainffs were just as

aware of the housing market crisis as théggal Defendants were, biley did not act on
that information to sell their stk as the price declined.”).

On the other hand, specific identificationreports or other documents indicating
defendants’ recklessness as to their pudithtements’ truth or falsity suggests an
inference of scienter strong enoughstovive a motion to dismissSee, e.gln re
Citigroup, 753 F. Supp. 2d at 237 (strong inference of scienter satisfied intexralia,
plaintiffs identified a specific “March 2007 report from Citigroup’s quantitative credit
strategy and analysis group allegedly dégicrg] the risks the subprime meltdown posed
to the holders of CDO super senior tranche&alambo v. McKenzi&39 F. Supp. 2d
453, 481-82 (S.D.N.Y. 2010) (finding scienter when the complaint “identifie[d] specific
reports or documents that would have dadied that The Officers’ public statements
regarding the wells and Canadian Superior’s inability to meets its financial obligations
beginning late 2008 were inaccurate”)ltefnatively, a plaintiff may highlight
inconsistencies between defendants’ caapoactivity and alleged misstatemerBge In
re Citigroup 753 F. Supp. 2d at 237-38 (“[T]he Complaint details a number of actions
Citigroup took that indicate awamess of the CDO risk. . . . [Plaintiffs’] claims concern a
series of statements denying or dimimghCitigroup’s CDO-exposure and the risks

associated with it. . . . This incongruligtween word and deed establishes a strong
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inference of scienter.”)But consistency between defenti& corporate activities and
public statements will cut agairtbe inference of scienterSee In re Sec. Capital
Assurance729 F. Supp. 2d at 596 (finding infecenof fraudulent intent undermined
when complaint alleged that insider defemidavere taken by surprise by financial
analysts’ inquiries into subgt matter of alleged misstatents and thereafter conducted
extensive investigations into the truth of taesatements; i.e., surprise that statements
might be misleading combineuth investigations into #truth of those statements
created inference that defendadtd not believe the statemetdsbe false when made).

c. Competing Inferences Requirement of ellabs

Finally, the law is clear that whichevertpalaintiffs pursue to plead scienter,
plaintiffs must plead an inference of scientat is at least agrong and compelling as
“any competing inferences rationallyagvn from all the facts alleged, taken
collectively.” ECA 553 F.3d at 198. In other words, the pleadings must satisfy both (1)
either the “motive and opportunity” or thstrong circumstantial evidence” requirement;
and (2)Tellabs requirement that the inference dmadvom the facts is at least as
compelling as any other rational inferen@iovail Corp, 615 F. Supp. 2d at 225
(“Regardless of the manner in which a plairaiffempts to plead scienter, at the end of its
evaluation, this Court must be convinced thatinference of scienter is at least as
compelling as any competing inferences.” (internal quotation marks omitteds);

PXRE 600 F. Supp. 2d at 528.
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2. Application to This Case

a. Motive and Opportunity

Plaintiff's only allegation going to motevand opportunity ithat L1Z did not
purchase its own stock in the market dutting Class Period after doing so for several
quarters prior. $eePl.’s Opp’n at 13.) While truhat unusual insider sales during the
Class Period can establish motigee Gildan Activewea636 F. Supp. 2d at 270, the
converse does not appear tothee. First, the argumeptaintiff makes, that the
corporation’s failure tgurchasestock establishes scienter, hardly follows from the rule
that insidersalescan, if unusual, establish scient@he same logical failure exists in
plaintiff's argument that a ecporation’s failure to repur@se stock can establish motive
because “[c]ourts have repeatedly held thadstantial share repurchases by a corporate
defendant during a class periodymaegate a finding of scienter..” (Pl.’s Opp’n at
13.) That is so, but pldiff cannot identify a single casholding that the converse— a
corporation’s failure to purchase stock digrthe class period—is ffigient to establish
motive. Nor can the Court find a case supporting argument. And even if plaintiff's
theory were viable, plaintiff omits much tife information requiretbr a serious analysis
of the issue including, most importantiyhether LI1Z’s “suspension” of stock
repurchases led to any profitSee In re eSpeed57 F. Supp. 2d at 290. If plaintiff had
pled facts indicating, for example, thadter the May 1, 2007 pré drop, LIZ had again
begun purchasing stock in the market, tharging $7.72-per-share, then despite the
argument’s lack of legal support, it wouldiedst be factually cogent. In other words,
then plaintiff might have deast alleged the “unique connection between the fraud and

the [benefits],"ECA 553 F.3d at 201, required to adeqlyaptead motive. But plaintiff
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does not allege such facts, and the Coannot write them in to support plaintiff's
theory.

b. Strong Circumstantial Evidence

In his brief, plaintiff supports higrgument for scienter based on strong
circumstantial evidence on three grouhtishese are (1) that Lundgren’s meeting with
McComb in November 2006 and Macy’s February 2007 order cuts indicated to
defendants that their assertiammcerning the strength ofZk relationship with Macy’s
were false; (2) that the addition of a waignfactor in the 2006 10-K about the “Liz &
Co.” and “Concepts by Claiborne” brands aftéacy’s had cut ords in February 2007
shows that defendants knew that Macy’smbd, in fact, realize #it “Liz & Co.” was
targeted at different consumers than gha$o shopped at Macy’s, and that, again, the
relationship between the companies was nidfaatory; and (3) that Macy’s was LIZ’s
“core business,” comprising seén percent of LI1Z’s total sales in 2006. (Pl.’s Opp’n at
12-15.) The Court addresses ealtbgation in turn, before considering them all in their

entirety as per the requirementiadllabs

13 plaintiff asserts that “[t]here is no fixed formula for pleading scienter. Non-exclusive examples includ
that defendants (1) benefitted in a concrete ansbpal way . . . ; (2) engaged in deliberately illegal
behavior; (3) knew or had access to information theit thublic statements wermt accurate; (4) failed to
check information . . . ; or (5) ignored obvious signfafid.” (Pl.’s Opp’n at 12 Plaintiff lists accurate
factors; however, but for #hfirst factor, which is simply motivend opportunity, these are the factors
courts look to in judging scienter under the stromgumstantial evidence prgr-they are not themselves
separate tests for scient@ee In re Lehamn Bros Sec. & ERISA Litig. F. Supp.2d __ , 2011 WL
3211364, at *21 (S.D.N.Y. July 27, 2011);re Wachovia Equity Sec. LitjgZ53 F. Supp. 2d 326, 348,

351 (S.D.N.Y. 2011) (noting that these factors, though “an alternate [five]-part faomiildiave not
changed the Second Circuit’s “the two-prong scientsrdsrd . . . , mindful that litigants need not rely on
magic words such as ‘motive and opportunity’ with respect to intent.” (internal quotation marks omitted));
Inre SLM 740 F. Supp. 2d at 559 (court considering factors (2) through (5) in discussion of strong
circumstantial evidencejee also supranote 12.
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i. Lundgren’s Statements and the Order Cuts

Plaintiff argues that “McComb’s fade-face confrontation with Lundgren [on
November 22, 2006] and, later, Macy’s Felyf@2007] order cutbacks (for both spring
and fall seasons), are directly at odds vid#fendants’ public statments portraying LIZ
as continuing to havesrongrelationship with Macy’s dspite the JCPenney’s deal.”
(Pl.'s Opp’n at 12 (emphasis supplied; internal citations omitt&H)y) careful reading
of plaintiffs complaint, however, revedlsat LI1Z executives never touted the Macy
relationship as “strong,” or artying like it. Most of theicomments related generally to
LIZ’s relationship with “our department stopartners” (SAC  64), not with Macy’s in
particular. Seed. 1 50 (“[W]e have had a lot of @iogue with our department store
partners. We have explained exactly wiat intentions [are] with Liz & Co.”)id. 1 69
(“[1Initially, there was a lot of what | wodl call robust discussion [with the department
store accounts] about thesdiom of [Liz & Co.]);id. 66 (“our customers see the vast
capability that we have . . . so | seegnfficant openness . . . to partner with our

company, in spite of any specific tensionattimight exist on a given brand or on a given

14 plaintiff does not mention Lundgren’s alleged “you have lost your most-favored nation” statement in
arguing for scienter in his briefS€ePl.'s Opp’n at 12-13.) The Court would not have considered it on
this point anyway, for the reasons stagaegrain note 7. The quotation is taken from a July 31, 200w
York Timesarticle that does not indicate where, when, and to whom Lundgren’s statement was made.
Michael Barbaro, At Liz Claibme, a Bold Fashion StatemehtY. Times, July 31, 2007. Nor does the
SAC allege that any other witness, including ¢bafidential witnesses, @gresent when and where
Lundgren apparently made this remark. Accordingly, to the extent plaintiff is attempting to plead that
Lundgren’s “most-favored nation” remark put defendants on notice of the falsity of their assertio
Lundgren’s remark is not plead with padiiarity and the Court will not consider iSee Caiafa v. Sea
Containers Ltd.525 F. Supp. 2d 398, 412-13 (S.D.N.Y. 2007) (“Plaintiffs must state with particularity
facts giving rise to a strong infermnthat the defendant acted with the required [fraudulent intent]. . .. To
establish recklessness, Plaintiffs must specificdlibga [ ] defendants’ knowledge of facts or access to
information contradicting their public statements. And, generally, where plaintiffs contendatetehad
access to contrary facts, [plaintiffsjust specifically identify the reparbr statements containing this
information.” (internal quotation marks and citations omitted)).
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issue”);id. I 76 (“[Department stores] are tremendous trading partners for us. And for
the most part they had great relationships’fe] both on a quest for innovation . . . .")

The one prominent statement by LIZ’'s CEO about Macy’s came in response to a question
about whether Federated (Macy’s) was adesng dropping the Liz Claiborne brand
entirely. His response was “You would haveask Federated, but lould be surprised if
that was the case because # isng-standing and importantagonship for both of us.”

(Id. § 57.) To which a Federated spokesperson responded, “Liz Claiborne will continue
to be an ongoing brand at Federatedd.) ( Precisely how this pacular exchange was
misleading is never spelled out. The rermragrpublic statements, however, are alleged

to be false because a confidential witnessiéveld” that Macy’s fall season orders were
placed in February of 2007 and “recalledttthese were ‘big cuts’ (approximately

30%).” The referenced public statements waesle by LIZ executives in late February
and March of 2007 and, plaintiffs allege, wéatkse in that the executives were by then
aware of Macy'’s order cuts.

“Where plaintiffs contend defendantschaccess to contrary facts, they must
specifically identify the reports or séahents containing this information.Brecher v.
Citigroup Inc, __ F. Supp.2d __ , 2011 WL 220914514t (S.D.N.Y. June 7, 2011)
(quotingNovak 216 F.3d at 309%kee also In re Wachovia Equity Sec. Ljtikp3 F.

Supp. 2d 326, 359 (S.D.N.Y. 2011) (“[A] finding adckless disregard based on access to
contrary facts must specifibaidentify the contradictorynformation available at the
time of the alleged misstatement.”). Pldfig only factual assgion concerning the

timing of the order cuts comes from a recollection of a confidential with8eeSAC 1
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40.) Even crediting CW1's assertion howelahat allegation would not suffice to
support an inference of scienter. Pldfntites no case, and the Court can find none,
indicating that plaintiff caplausibly allege a speaker’s knowledge of, or access to
information based on the unsupported beligkeaollection of a comflential witness.

See, e.gIn re Wachovia753 F. Supp. 2d at 360 (plaffitannot rely on confidential
witness assertions that certain informatiomtradicting defendants’ public statements
was “openly considered . . . within the compawithout allegation that such information
was “reported to senior management9ral No. 38 724 F. Supp. 2d at 461 (allegations
insufficient in “the absence of any allegatithat such data had been presented to
management . . . [and in] not establish[indflat specific contradictory information the
Individual Defendants received when they received it.”Jn re Citigroup 753 F. Supp.
2d at 245 (“[p]laintiffs cannot rely on asiens that the information presented by
confidential witnesses wasown or common knowledge within the company; these
assertions are too vague and conclusory to stipdonding” of sciengr). Here, plaintiff
does not assert that either SullivarMrComb, LIZ’s quoted gokespersons, knew of
Macy'’s order cuts in February of 2007; @adl, plaintiff does not even allege that the
existence of these order cuts was knavoommon knowledge within the company.

This is perhaps not suiping as the July 31, 200New York Timearticle on which the

15 To credit information from confidential sources, tassurces “must be described in the complaint with
sufficient particularity to support the probability tleaperson in the position occupied by the source would
possess the information alleged. . . . Indeed, even confidential high level executives’ statements will be
insufficient absent some allegation that the witreegsmunicated with the individual defendants claimed
against in the case, or else that the witness was privy to the individual defendants’ knéw@&dger v.

The9, Ltd, 772 F. Supp. 2d 573, 589-90 (S.D.N.Y. 2011) (internal quotation marks and citaticiesl pmit
What is more, “[i]t appears that alisgxists in this District as to whether the use of confidential withesses
to plead securities fraud cases remains vifiddlewing the Supreme Court’s decisionTiellabs” Id.
(comparingn re MRU 769 F. Supp. 2d at 516, withhre PXRE 600 F. Supp. 2d at 526). The Court need
not decide here (A) whether confidential witness testimony in securities fraud cases is still viable, or (B)
whether CW1 has been sufficiently described, because the Court has determined that even crediting CW1's
assertions, plaintiff has failed to plead scienter.
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SAC heavily relies, stated that Macy’s order cuts occurrégrit 2007, not in February

of that year. Michael Barbaro, At Claiborne, a Bold Fashion Stateme¥tY. Times,

July 31, 2007 (“In mid-April, as orders for fall clothing began pouring into the
headquarters of Liz Claiborne . . . executipasl unusually close attention to one buyer,
Macy’s . . . . Executives expected small datdlacy’s orders for fall . . . but what
arrived ‘shocked us,’ said new chief exeeatof Liz Claiborne, William L. McComb.”)
Read as a whole, therefore, the SAC does meat gge to a strong inference of scienter.

Nor does Lundgren’s November 22, 200éating with McComb give rise to
such an inference. First of all, the SAC does not even plead what was said at that
meeting, and neither does tRertunearticle from which the SAC takes the allegation.
(SeeSAC 154 (“. .. Lundgren was furious at thpparel maker . . . .”).Jt is hard to say
that plaintiff has plead a contyastatement with particularity when plaintiff has not plead
any specific statement at albee Plumbers & Steamfitte894 F. Supp. 2d at 299
(plaintiff “must specifically identifithe reports or statementattare contradictory to the
statements made” (emphasis in orajnnternal quotation marks omitted)).

Second, assumirgyguendothat Lundgren actually ld McComb he was furious
about the LIZ-JC Penney deal, it is naan how Lundgren’s displeasure over a certain
deal McComb’s predecessor had made with JC Penney provided McComb or Sullivan
with the information that their public statents were inaccurateérhose statements
included (1) that Macy’s and LIZ had a loteysding and important letionship; (2) that
LIZ's “larger customers” were eager to do Imess with LIZ “in spite of any specific
tensions that might exist on a giventmtaor on a given issue”; and (3) that the

department stores had a good relationship with LeeeSAC {1 57, 66, 76.) That
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Lundgren was “furious” about the LIZ-JC Pegraeal does not appetr contradict or
undermine any of those statements. This is@alheso considering that in the winter of
2007 LIZ hired fashion icon Isaac Mizrahidesign a new Liz Claiboe line exclusively
by Macy’s;i.e., Macy’s clearlywasstill eager to do business with LIZId( ] 54);see

alsoSuzanne Kapner, Liz Claiborne’s extreme makedvertune (Dec. 4, 2008)

(available at http://money.cnn.com/mageea/fortune/fortune_archive/2008/12/08/
105757740/index.htmtf. And plaintiff's two-sentencipse dixitargument—“McComb’s
face-to-face confrontatiowith Lundgren . . . [is] directly at odds with Defendants’ public
statements . .. Defendants recklesslyedighvestors by their public statements while
they possessed facts to the contrary” (RDjgp’n at 12-13)—does nabnvince the Court
otherwise.

Finally, even if (1) Lundgren actualtgld McComb he was furious about the
LIZ-JC Penney deal; and (2) that statemerdigpleasure contradicted public statements
about the longstandingnesstbé Macy’s-LIZ relationkip or the eagerness of
department stores to buy from LIZthe time of the Lundgren-McComb meeting,
plaintiff still would have failed to establishstrong inference of enter based on that
meeting. Close to two months passed betwkemeeting and McComb'’s first allegedly

misleading statement, and close to four ermassed between the meeting and the final

181t was Macy’s customers’ rejon of Mizrahi’s Liz Claiborne linghat eventually caused Macy'’s to
essentially drop LIZ.SeeRachel Dodes, Targeting Younger Buyers, Liz Claiborne Hits,Siag Street
Journal (Aug. 15, 2010) (“[Mizrahi’s LIZ] collection launched in the middle of the recession. C@laibor
core baby boomer consumers rejedtefbrcing aggressive markdowns. . . . Mr. Mizrahi’s looks, such as a
gingham dress with a big crinoliiséip attached, confused Carolgborn, a 62-year-old author and
marketing consultant who used to wear Liz Claiborne. Mr. Mizrahi declined to comment. ... In
September, Macy’s told Liz Claiborne that it was cugtiilistribution to 28 stores from 300, effectively
dropping the brand after 30 years. People familitht Macy’s thinking say that the collection was too
fashion forward to appeal to Claiborne’s consumer base.”). Boffotitenearticle and th&Vall Street
Journalarticle were incorporated by reference in the S8€2$AC 11 54, 58.a n. 3), and are therefore
properly considered on this motion.
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misleading statements. That Lundgren was upset in November does not mean that the
Macy’s-LIZ relationship was rocky the following Februa@f. In re PXRE600 F.
Supp. 2d at 536 (plaintiff must allege “@pecificcontradictory information [that] was
available to the defendants @)the same timthey made their misleading statements”
(emphasis in original)). Espially without any report agpecific statement allegedly
made known to the Individual Defendards;onclusion that defendants were “highly
unreasonable” or acted in “an extreme departtom the standards ordinary care,”
Gissen 739 F. Supp. 2d at 503, by making statem#ascould be read to imply that
Macy'’s relationship with LI1Z was strong January, February, and March, after
Lundgren’s November fury, is one the Cocannot reach. Accordingly, Lundgren’s
November 2007 meeting with McComb fails tegrise to a strong farence of scienter.

ii. The Addition of the “Liz & Co.” Warning Factor in the 2006 10-K

LIZ’'s 2006 10-K contained as a risk factdrisks associated with selling out Liz
& Co. and Concepts by Claiborne brands al&sif better department stores.” Liz
Claiborne, Inc. Annual Report for the Fisd@ar Ending Dec. 31, 2006 (Form 10-K), at
16 (Feb. 28, 2007). Plaintiff argues that becdhise2006 10-K contained that risk factor
yet no prior financial statement did soe tthefendants must have known that their
statements “about the segmented Liz Claibtvizet Co. sales plan . . . going well”
were false when made. (Pl.’s Opp’n at 14.aiRliff's brief does not identify the specific
statements from the SAC, but the statements apparently include (1) Sullivan’s February
28, 2007 conference call statement that “[o]yradtment store partnerealize these new
launches are geared toward stitict and separate consumer. . They acknowledge our

intent to preserve the marked differencethmproduct offering . . . .” (SAC { 64); (2)
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Sullivan’s later statement on the same call tfidZ’s] commitment to [the department
stores] is that we will have very separate distinct and elevated lines in department
stores . .. ."if. 1 69); (3) McComb'’s statement trat call that “the Liz Claiborne
apparel lines in the traditional departmentas have a distinctive and elevated product
presentation versus what wetteing with the diffused line.”id.); and (4) Sullivan’s
assertion in late March thatthfe department stores] are fuimgaged in . . . discussions
[about LIZ’s business strategy].id( 1 76.) None of theseaséments are rendered false
by the contemporaneous addition of a warnirggdiarelated to a risk broadly discussed
in the press and by management. And whethewarning was adequate, as plaintiff
now argues (Pl.’s Opp’n at 14), addshiog to the issue of whether defendants
statements were either false or made with scienter.

iii. The Core Operations Doctrine

Plaintiff argues that because sales to Macy’s constituted eighteen-percent of LI1Z’s
business in 2005 and sixteen-petoafiilLlZ’s business in 20086it is thus reasonable to
infer that defendants . . . were aware thatLiz & Co. deal would have serious
repercussions with Macy’s . .” (Pl.’s Opp’n at 15.)

Recently this Court dealt with a siar “core operations doctrine” argument in
Glaser v. The9, Ltd772 F. Supp. 2d 573 (S.D.N.Y. 2011). There the Court noted:

It is questionable whether the “cavperations” doctrine has survived the

PSLRA at all. Plumbers & Pipefitters Local Union No. 630 Pension—

Annuity Trust Fund v. Arbitron, Incz41 F.Supp.2d 474, 490

(S.D.N.Y.2010) (Koeltl, J.) (“Whethe plaintiff may rely on the core

operations doctrine in light of 6hPSLRA has not been decided by the

Court of Appeals for the Second CiicuThose Courts of Appeals that

have addressed the question have fahatit is no longer viable in most

situations.” (internal citation omitted) (citirigucco Partners, LLC v.
Digimarc Corp.,552 F.3d 981, 1000 (9th Cir. 2009) (rejecting “core
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operations” doctrine)Rosenzweig v. Azurix Cor@32 F.3d 854, 867 (5th
Cir. 2003) (same))).

The9 772 F. Supp. 2d at 596 n.17. And since the Court’s decisibime the thrust of
the case law indicates continued mmeait away from the doctrineSee, e.gln re
Wachovia 753" F. Supp. 2d at 353 (Sullivan, J.) (“Based on the trajectory of ‘core
operations’ law in this and otheircuits, the Court ventures suggest that the future of
the doctrine may be tenuous. Indeed, tlénpglnguage of the PSLRA, which requires
facts supporting the scienter indace to be ‘stateJdvith particularity,” would seem to
limit the force of general allegations abaotre company operationd5 U.S.C. § 78u—
4(b)(1). In the absence of Circuit guidance, the Court considers ‘core operations’
allegations to constitute supplementary it independently suffient means to plead
scienter.”);Brecher __ F. Supp.2d ___, 2011 WL 2209145, at *13 (Stein, J.)
(“Plaintiffs cannot get around the need to pigarticularized fastby relying, as they
do—and this only in their opposition memodam—on the fact that the alleged fraud
was billions of dollars in magnitude and reackethe core of the firm’s operations. In
light of the PLSRA'’s heightened pleadist@andards, imputing knowledge based simply
on the fact that the fraud concerned a firoose operations is highly doubtful.” (internal
citation omitted)).

In any event, that an allegedly fraleht statement concerned “core operations,”
standing alone, is insufficient to suppsiitong circumstantial evidence of scienter.
Rather, the “core operations doctrine” bolstaesstrength of the inference of scietner

when plaintiff has already adequately all@dacts indicating that defendants might have

" The Court notes thathe9appears in volume 772 of the Federal Supplement Secondlwhéle
Wachoviaappears in volume 753 of that reporter. Yie¢9was released on March 28, 2011, whilee
Wachoviawas released on March 31, 2011, and cit&heg
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known their statements were fals®ee In re Reserve Fund Sec. and Derivative Litig.
732 F. Supp. 2d 310, 323 (S.D.N.Y. 2010)discussing “core operations” argument,
noting requirement that “accurate inforneati. . . that contradicts or undermines
Defendants’ assurances as outlined inGbenplaint” be “apparent” to the individual
defendants “at the time the alleged fatsements and omissions took placdri)e
eSpeed457 F. Supp. 2d at 294 (“even if [theoduct in question] was sufficiently
significant that knowledge of its true ppests can be imputed to the individual
defendants, plaintiffs mustibtadequately allege that tlndants lacked a reasonable
basis for their optimism about [it].”) Here noakplaintiff's otherallegations support an
inference of scienter, and thus ther&operations doctrine” cannot bolster it.

Finally, even if the “core operations done” could apply, it appears that Macy’s
business was not sufficiently “core” to LIZ so that that doctrine would apply. Sales to
Macy'’s represented sixteen pent of LIZ’s business in 2006. But courts have required
that the operation in questioortstitute nearly all of a eopany’s business before finding
scienter based on the “core operations doctri@otnpare In re Atlas Air Worldwide
Holdings, Inc. Sec. Litig324 F. Supp. 2d 474, 496 (S.D.N.Y. 2004) (concealment
sufficient for “core operations doctrine” besaurevelation caused company to declare
bankruptcy)andin re Cell Pathways Sec. LitigNo. 99-725, 2000 WL 805221, at *1, *7
(E.D. Pa. June 20, 2000) (fraud concerned company’s only proditbt)n re Federated
Dept. Stores, Inc., Sec. Litjg0 Civ. 6362, 2004 WL 444559, at *5 (S.D.N.Y. Mar. 11,
2004) (subsidiary worth ten percent of defemttabusiness’s assets insufficiently core
because “not essential to the survivaltled company). Here plaintiff has made no

showing that Macy’s business was esséti&lZ’s corporate survival—and indeed
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history has shown it is not—and therefore eiehe “core operations doctrine” were still
viable it would not giveise here to a strorigference of scientéf.
C. Section 20(a) Claims

Plaintiff also brings claims agairtste Individual Defendants pursuant to the
Exchange Act Section 20(a). Such claintpuiee “(a) a primary \olation by a controlled
person, (b) actual control by the defendant] (c) the controlling person’s culpable
participation in the primary violation.tn re Security Capital Assurancé29 F. Supp. 2d
at 602. Because plaintiff here has faile@dllege a primary violation, these claims are
also dismissed.
D. Leave to Replead

“[1t is the usual practice upon grantiagmotion to dismiss to allow leave to
replead.” In re eSpee57 F. Supp. 2d at 298. Howevas, plaintiff has already
amended his complaint twice, dismissal withjpdice is appropriate at this stage in the
litigation. See Biovajl615 F. Supp. 2d at 233 (“Because plaintiff has already amended
its complaint once . . . dismissal is with prejudicelfi)re PXRE 600 F. Supp. 2d at 548
(“In light of the fact that the PSAC constitatPlaintiff's fourth attempt at pleading this
matter, the dismissal is with prejudice.Treppel v. Biovail Corp.No. 03 Civ. 3002,
2005 WL 2086339, at *12 (S.D.N.YAug. 30, 2005) (“[T]he Court finds that leave to
amend would be futile because plaintiff has already had two bites at the apple and they
have proven fruitless.”see also Harris v. Westchester Cnty. Med.,Gto. 08 Civ.
1128, 2011 WL 2637429, at *4 (S.D.N.Y. J@y2011) (dismissing third amended

complaint with prejudice on defendants’ first motion to dismiss).

18 Because the Court finds that plaintiff has not altefgets establishing stromircumstantial evidence
supporting an inference of scienter, it need not undertake a competing inference analy3isllatder
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III. CONCLUSION
For the reasons stated above, defendants’ motion to dismiss is GRANTED in its
entirety, and this action is dismissed with prejudice. The Clerk of the Court is directed to

close this motion [30] and close this case.

SO ORDERED.

Dated: New York, New York
September3 2011

AN

"~ Richard J. Holwell
United States District Judge
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