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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MR. and MRS. A, o/b/o D.A.,

Plaintiffs, MEMORANDUM
OPINION & ORDER

-against
09 Civ. 5097 (PGG)
NEW YORK CITY DEPARTMENT OF
EDUCATION, and

JOEL KLEIN, in his official capacity as
Chancellor of the New York City School
District,

Defendants

PAUL G. GARDEPHE, U.S.D.J.:
This case presentise following question dfirst impression:

1. When a child with disabilitiekas been denied a free and appropriate
public educationand

2. the childs parents havenrolled the child in an appropriate private
school;and

3. the equities favor an award of the costs of private sdhdain; but

4. the parents, due to a lack of financial resources, have not made tuition
payments but are legally obligated to do so;

doesthis Court’s authority under Section 1415(i)(2)(C)(iii) of the Individuals with
Disabilities Education Act (“IDEAY, 20 U.S.C. 88 1415 (i)(2)(C)(iii), “to grant such
relief as the court determines is approptiateclude the power to ordersehool district

to make a retroactive tuition payment directly to phnizate scho&® The New York City
Department of Education and its Chancellor, defendants herein, contend that H¥ER gr
courts no such authority, arguing that the private schoabriuiemedyis availableonly

to parents with the financial means to paw the first instance private school tuition
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out-of-pocket. This Court conclud#sat imposing such a limitation on this remedy is
inconsistent with the statutory languagedwith Supreme Court jurisprudence
interpretingIDEA, and would be entirely antithetical to Congress’s clearly expressed
legislative inteneand purposén enacting IDEA.

In this action, Plaintiffs sedkinding undetDEA for their sonD.A.’s
tuition at theRebecca Schodbr the 2007-08 school yeah state administrative
proceedingsanimpartial hearing officer (“IHO”found that (1 Defendanthadfailed to
provide D.A., who has autism, withfree appropriate public education (“FAPES) the
2007-08 schol year; @) the Rebecca Schoelwhere his parents unilaterally enrolled
him — was an appropriate placement for D.A.; and (3) equitable considerations favor an
award oftuition funding (IHO Dec.23-27) Consistent with the principles articulated by

the Supreme Court in Sch. Comm. of the Town of Burlington v. Dep’t of Edidd. U.S.

359 (1985) and its progeny, the IHO directed the New York City Department of
Education (“DOE”) to pay D.A.’s tuition balance for the 2007-08 school year, upon
submission of appropriate documentation. (IHO Dec. 27)

On DOE'’s appeah state review officer (“SRO’3ffirmed the IHO’s
determinations as to all three prongs of Bluglingtontest but “annulled’the IHO’s
determination as to the tuition remedy, concluding beghuse the parents had not been
able to pay D.A.’s tuition at the Rebecca School out-of-pocket, they “are not¢etitl
funding of the student’s tuition.{SRO Dec. 8)Plaintiffs then filed this action seeking to

overturn the SRO’s determination.



The parties have crossoved for summary judgmentPlaintiffs argue
thatthis Court should overturn the SR@seterminatiorthat the private school tuition
remedy iunavailable where parents have not paid the tuition out-of-poElefendants
contend thatite IHO and SR@rred in determining that Plaintiffs had satisfied all three
elements of th8urlingtontest but thathe SRCs determination as to the unavailability
of the private schodlition remedy should be upheld. For the reasons stated below,
Plaintiffs’ motion for summary judgmefibocket No. 31will be GRANTED and
Defendants’ motiofior summary judgmenDocket No. 27will be DENIED.

l. STATUTORY BACKGROUND

“Congress enacted tHeEA to promote the education of children with
disabilities,'to ensure that all children with disabilities have available to them a free
appropriate public education that emphasizes special education and relates serv
designed to meet their unique neealsd prepare them for further education,
employment, and independent living, and] . . . to ensure that the rights of children with

disabilities and parents of such children are protettédank G. v. Bd. of Educ. of

Hyde Park 459 F.3d 356, 363 (2d Cir. 2006) (quoting 20 U.S.C. § (J(D)(A), (B)

and citing_ Sch. Comm. of Burlington v. Dep’t of Edu&71 U.S. 359, 367 (1985)).

“Under the IDEA, ‘states receiving federal funds are required to provitletigdren

with disabilities” a “free appropriate public education.”” R.R. ex rel. M.R. arSdale

Union Free Sch. Dist615 F. Supp. 2d 283, 287 (S.D.N.Y. 2009) (quoting Gagliardo v.

! In addition to extensive briefing from the parties, this Court has consideradrarela
of law submittecamicuscuriaeby the New York Lawyers for the Public Interest,
Partnership for Children’s Rights, Advocates for Children of New York, New York
Legal Assistance Group, Legal Services NBfonx, Queens Legal Services, South
Brooklyn Legal Services, and The Legal Aid Society.




Arlington Cent. Sch. Dist489 F.3d 105, 107 (2d Cir. 2007) (quoting IDEA, 20 U.S.C.

§ 140Qd)(1)(A))).-

A school district administersgpecial education services through the
development of an “individualized education program” (“lEf&r each childwvith
disabilities 20 U.S.C. § 1414(d). In New York, local committees on special education
(“CSE") are responsible fatetermining whether a child should be classified as eligible
for educational services under IDBAJ if so, for developinganappropriate IERor that

child. Walczakv. Florida Union Free School Disfl42 F.3d 119, 123 (2d Cir. 1998)

(citing Heldman v. Sobol962 F.2d 152 (2d Cir. 1992))JAn IEP must state”

(1) the child’s present level of educational performance; (2) the annual
goals for the child, including shorrm instructional objectives; (3) the
specific educational services to be provided to the child, and the extent to
which the child will be able tparticipate in regular educational programs;

(4) the transition services needed for a child as he or she begins to leave a
school setting; (5) the projected initiation date and duration for proposed
services; and (6) objective criteria and evaluationgutaces and

schedules for determining, on at least an annual basis, whether
instructional objectives are being achieved.

Id. at 122.

Parentsvho believe that theschool district has failed to provide their
child with aFAPE—- due to an inadequate IBPotherwise- mayfile a complaint with
the state educational agency aaduest a impartialdue process hearing before a

hearing officer Id. (citing 20 U.S.C. § 1416)(1)(E) seealsoN.C. ex rel. M.C. v.

Bedford Cent. Sch. Dist473 F. Supp. 2d 532, 535 (S.D.N.Y. 20@&f¥d, 300 F. App’x

11 (2d Cir. 2008). An IHO'’s decision may be appealed to an S&&@r which any
party still aggrieved may sue in either state or federal coldt.{citing 20 U.S.C. §

1415(ej2)).



It is well settled that @rents pursuing an administrative challengmy, at
their own financial risk, enroll the child in a private school and seek retroactive
reimbursement for the cost of thavate school from the stateGagliardg 489 F.3dhat
111 (citing Burlington 471 U.Sat 370). Such reimbursement covers “expenses that

[the school district] should have paid all along.” T.P. ex rel S.P. v. Mamaroneck Union

Free Sch. Dist554 F.3d 247, 252 (2d Cir. 2009ef curiam) (quotingBurlington, 471
U.S. at 370-7L Courtsconsidering aeimbursementequest fothe cost of private
special education servicesust consider (1) whether “the school district [has] fail[ed] to
provide a FAPE”; (2) whether “the private school placement is appropraatd’(3)
whether the “equies” warrant a reimbursement award in full or in part. Forest Grove

School Dist. vT.A., 129 S.Ct. 2484, 2496 (2008gealsoFrank G, 459 F.3d at 363-64.

Parents beaht burden of persuasi@s to each element of a claim for reimbursement.

Schafferv. Weast 546 U.S. 49 (2005).

Here,however the parenplaintiffs were unable to make more than a
nominal payment towards the $84,900 annual tuition at the school in which they
unilaterally enrolled D.A. Accordingly, Plaintifi$o not gekreimbur&ment of their
out-of-pocket expensebut ratheretroactivedirect payment to the Rebecca School for
tuition associated with the 2007-08 school year.

Il. ADMINISTRATIVE PROCEEDINGS

In a letter to DOE dated May 22, 2008, D.A.’s parents requested an
impartial hearing. The parents contended that the CSE had failed to provide D.A. with a
FAPE in that it had not issued “an appropriate IEP and a timely placement

recommendation for the 2007-08 school yeaParent€x. A) Plaintiffs’ counsel stated



that the prents sought “[flunding for unilateral placement at the Rebecca School for the
2007-2008 school year.”ld))

The impartial hearing commenced on September 18, 200&8ngcript of
Proceedings before Impartial Hearing Officer (“Tr.”at Plaintiffs’ counsel began the
proceedings by stating that Plaintiffs sought “prospective funding” for'®placement
at the Rebecca School. (Tr. 6) When asked whether Plaintiffs were seeking &my oth
remedy” in addition to “prospective payment of tuition,” Plaintiffs’ counsel sl

(Tr. 12)

A. The Evidence at the Impartial Hearing

During the 2007-08 school ye&,A. wasa 14-yearold New York City
residentsuffering from inter alia, autian, Asperger’s Syndrome, bipolar disorder, and
attention deficit hypectivity disorder. (Def. R. 56.1 Stmt. | 1:2PItf. R. 56.1 Counter-
Stmt] 1-2; Tr. 97, DOE Ex. 2 at 1) There is no dispute that D.A. is eligible for special
education services. (SRO De¢DEf. R. 56.1 Stmt. )4

D.A. attended public school from kindergarten through third gradé (

R. 56.1 Stmt. § 5; Bl R.56.1 CounteStmt. § 5) and — pursuant to an IEP developed
by a CSE- attendedhe AndrusOrchard School, a private school approved by the New
York StateDOE, for grades four through six(Tr. 319) For D.A.’s seventh grade year
2006-07 — his parenenrolledhim in the Rebecca School, a private school that has not

been approved by théew York StateDOE.* (SRO Dec2)

2 As of September 18, 2008, when the impartial hearing began, Plaintiffs had paid at
least $1000 to the Rebecca School for D.A.’s tuition. (Parents Ex. G)

% The reord does not reveall of the circumstances of D.A.’s enrollment at the Rebecca
School for the 2006-07 school year. It appears that the parents were dissatilftbe w



1. Development of D.A.'s |IEP for 2007-08

On August 10, 2007, a CSEetrio develoD.A.’s IEP for 2007-08, his
eighth-grade year The CSE consisted of his pare@®OE generaleducatiorteacher, a
DOE special educatiaeachera DOE school psychologist and private school funding
coordinator, a second DOE psychologist, a DOE social worker, D.A.’s Rebecca School
special education teacher, D.A.’'s Rebecca School social workea, ar@ént member
(Def.R. 56.1 Stmt. 1 10; Bl R. 56.1 Courr-Stmt. 10 SRO Dec23)

In developing an IEP, the CSE consideiiater alia, an August 2007
evaluation by one dD.A.’s teaches at the Rebecca Scblp an Educational Update from
May 2007 tkatincluded the Wooduck-Johnson test of achievement, and an updated
“psychoeducational evaluatiorffom August2, 2007. Def.R. 56.1 Stmt. 7 13; #| R.

56.1 Counter-Stmt. § 13) The psyobddcational repodtateghat D.A. “continues to
demonstrate significant delays in his academic achievemeetwas performing at a

third grade level in reading and at a second grade level in arathad made

“negligible improvement™ over the past year. (SRO Dec. 3 (quoting DOE EXTR¢

CSE discussed a number of problem areas for D.A., including the social use of language
comprehension of written materials, spelling, visual perceptual skéseadingf

social cues, working memory, and frustration manageme&msf. R. 56.1Stmt. § 24;

Pltf. R. 56.1 Counte&tmt.| 24; Tr. 2% The IEPdeveloped by the CS&et goaldor
improvement in each of these areas, with objectives to be achievied tmyddle of the

2007-08 school year and by the 2008 IEP meetiDHEX. 1 at 21-35)

Andrus-Orchard School and unilaterally enrolled D.A. in the Rebecca SafiwoB06-
08)



In order to achieve the goals set forth in the IEPCBE recommended
thatD.A. be educated in a Ifdonth program at a non-public schodDe{. R. 56.1 Stmt.
1 12; PItf. R. 56.1 Counter-Stmt.  12) The CSE also recommended a 6:1:1 dtident-
teacheito-paraprofessional ratim D.A.’s classroomtwo sessions of counseling per
week two sessionsfaccupational therapy per weeknd two sessions gbsech and
languageherapy per week(DOE Ex. 1 at 1; Def. R. 56.1 Stmt. %;1Pkf. R. 56.1
Counter-Stmt. § 14)

2. The CSE DefersPlacement Decision to the CBST

The CSEdiscussed D.A.’s progress at the Rebecca School over the past
year, and whether the Rebecca School should be his permanent placement. The evidence
on this point was mixed. The Woodcock-Johnson standardized test indicated that, during
his year at the Rebecca School, D.A. had improved by two grade levels in “wokg’atta
1.1 grade levels in spelling, and 0.8 grade levels in his letter-word identificaD@E (
Ex. 4 at 3) However, the test also showed ayfadelevel decline in reading
comprehension skills. (DE Ex. 4 at 3) DOE school psychologist/private school
funding coordinator Linda Lope, a member of the CSE, concluded that D.A. had made
“minimal progress” during his year at the Rebecca School. Lope concedexdnpthat
given the extremely low levels of achievement D.A. exhibited when he entered the
Rebecca Schoel third percentile in reading and first percentile in math.A. made the
level of progress that would be expected during his year at the Rebecca Sainod¥,
36)

Despite the approaching onset of the 2007-08 school theaCSE

reached no conclusion as to an appropp&eementor D.A. Instead “[t|he CSE



deferred tle placement decision to the Central Based Support Team (CBST) imideter
an appropriate placement for the 2007-08 school year.” (SRO DssealsoDOE EXx.

1; Def.R. 56.1 Stmt. | 2PItf. R. 56.1 Countetmt. 129; Tr. 381) When a “CSE

refers a case to [the CBST] for private school placement, it's because a chip@tiak s
needs which require a high student/teacher class ratio, or a highly traifiéd(3taf

371) The CBST approves funding for a student’s private school tuition and forlvards t
student’sfile to potentially appropriate private schoolsadicasereferred tahe CBST
has a “case manager” wisbocharged with updating parents concerrimgplacement
process ad the search for auitalle school. Tr. 366-67 IHO Dec. 2) D.A.'s parents
testified howeverthat theywere never contacted by CB$€rsonneéfter the CSE
meeting® (Tr. 315-16, 183)

Whena CSE hasletermined that a child is entitled to special education
services but hasot selected a specific placememtgenerally* makds] an interim
placement prior to finding an appropriate pitir school.”(Tr. 375) Here, lowever,the
CSE“did not make an interim program recommendatifor’D.A (Tr. 377;seealsoTr.
377-78),because- according to Lope — “the parent was not going to accept it.” (Tr. 376
seealsoDef. R. 56.1 Stmt. §3031) Lope testified that no interim program placement
was offered, because “it was quite clear to the team that the parent was placinig the ch
back in the Rebecca SchdolTr. 375)

The parents denlyope’s accoun(PItf. R. 56.1 Counte&tmt. {{ 3681),
noting that it is undisputed that no placemarany sortwas offered to D.A. at the CSE

meeting SeeTr. 376-78 185-87, 313.Mrs. A testiied that sheointed out to the CS&t

* Lope testified that she had seen a letter that the CBST sent to D.A.’s [fare8®t,
367-68), but the letter was never introdubgdOE.



the meetinghat it was then August 10, and asked “where are we putting him in
September? . . . What am | going to do?” According to Mrs. A, Lope repliethéhat
parentsshould “put [D.A.] in Rebecca and fight for funding next year(Tr. 313) Mr. A
likewise testified thatis understanding, after the CSE meeting, was thak.““should
return to the Rebecca School until an . . . approved, non-public school could be found.”
(Tr. 185) The parents further testifiehat theydelayedformally enroling D.A. at the
Rebecca School until several weeks into the school year, and that they had no desire t
“take on the debt” of tuition at the Rebecca School if an appropriate non-public school
placement was offered to D.ATr. 328)

After the CSE meetind,ope contacted Frederica Blauston, the Executive
Director ofthe Association for Metroarea Autistic Children (AMA®) discuss the
possibility of D.A. being placedt the AMAC school for the 2007-08 schoolar® (Def.
R. 56.1 Stmt. § 33; Bl R. 56.1 Counter-Stmt. § 3%)opealso faxed D.A.’s IEP to
Blauston. Def.R. 56.1 Stmt. { 36; #l R.56.1 CounteiStmt. J 36) Blaustoreviewed
D.A's IEP,and concluded that hveas an “appropriate candidate.” AMAC requiges
personal interview of a child and his or her family before making an admissiomodgecis
however. Def.R. 56.1 Stmt. § 39; Bl R.56.1 CounteiStmt. { 39 Tr. 88)

Accordingly, Blaustonwice calledMr. andMrs. A. to schedul@n intake interview

> Lope does not deny making this comment, but states that it was premised on her
understanding that the paretuwsanted to keep[).A.] at Rebeccafor the 2007-08

school year. (Tr. 371-72)

® Mrs. A testified that Lope never discussed the AMAC school with D.A.’s parents,
either at the CSE meeting or thereafter. (Tr. 184, 312-14) Lope gave conflicting
testimony on this point. She testified that there was no discussion of the AMAC school
at the CSE meeting, and that the Committee had no school “in mind” (Tr. 46, 381), but
she also testified that she mentioned the AMAC school to the parehtsther

Comnittee memberat the CSE meeting. (Tr. 45, 381)

10



leaving a message on each occasBlauston further testified thate parents did not
return her calls(Tr. 104, 107)Mr. A. testified, however, that he twice returned AMAC'’s
calls, leaving a message on at least one occ#isadme was calling about a possible
placement, but never succeeded in making contact with anyone at the AMAC school
(Tr. 336, 188, 181-82)

In addition to AMAC, the parents were contacted by two other private
schools. DA. and his father visited both schools, hattheroffered D.A.a placement.
(Tr. 179-81)

3. D.A. Is Enrolled at the Rebecca School
for the 2007-08 School Year

In a letterdated August 21, 200#he parentadvised the CSE that D.A.
would begin the 2007-08 school yedrthe Rebecca Scheoblkecause “the CShka[d]
failed to provide an appropriate placement recommendati@ef. R. 56.1 Stmt. | 63;
Pltf. R. 56.1 Counter-Stmt. § 63) In October 2007, the parents sagnearollment
contractwith that school (Def.R. 56.1 Stmt. { 65; Pltf. R. 56.1 Coung&imt. T 65;Tr.
16-20, 338ParentEx. H)

D.A.’'s Rebecca School tuition for the 2007-08 school year was $84,900.
(Def.R. 56.1 Stmt. § 65; Bl R. 56.1 Counter-Stmt. I 6®)laintiffs’ annual income in
2007 was approximately $64,000. (Tr. 18%pintiffs signed the October 2007
enrollment contract with thieopethatD.A.’s tuition would be funded pursuant to

Connors v. Mills 34 F. Supp. 2d 795 (N.D.N.Y 1998)(Tr. 345) At the request of the

" As discussed below, in Connors v, Millke court stated, idicta, that “once the
Burlingtonprerequisites relative to a n@approved public school are met, and a parent
shows that his or her financi@rcumstances eliminate the opportunity for unilateral

11



Rebecca SchogPlaintiffs later enteredhto a monthly pgment planpending resolution
of thar request for public funding. (Tr. 344-45) Under that plaa,parentarepaying
off their tuition debt in monthly installments of $10@ef. R. 56.1 Stmt. § 67; Bl R.
56.1 Counter-Stmt. I 67As of the time of the impartial hearing, Plaintiffs had paid
$1100 to the Rebecca SchodDef. R. 56.1 Stmt. § 6&PItf. R. 56.1 CounteStmt. | ®)
A Rebecca School representative testified at the hetmatgf theparents failed to make
their monthly payments, the School would take legal action against therg246)

4. D.A.'s Program and Progress at the Rebecca School

Several withesses at the hearing addre§s@d's program angbrogress
during his seventh and eighth grade years at the Rebecca School. Bonnie Waring, a
social worker at the School, testified that she met @it approximately twice a week
duringtheseyearsto work on his social and emotional problems. (Tr. 18hgnoted
thatD.A.’s “social emotional functioning” had improved during this period, andhtéat
had developednability to remove himself from stressful situaticarsd calm himself
(Tr. 143) She also testified that he haproved his personal hygiene and developed
more independence, learning to travel to school alone on the subway. (Tr. at 144-45, 151)
Waring noted that when D.A. arrived at the Rebecca School, he was unable to remove
himself from stressful situations and often became very aggressive. (TrShé3aid
that his “biggest achievementias in the area dfuilding peersocialrelationships.(Tr.
146)

TinaMcCourt Program Director at the Rebecca Schadtressed both

D.A.’s emotional development and l@sademic programThe Rebecca School uses a

placement in the non-approved school, the public school must pay the cost of private
placement immediately.” 34 Bupp. 2d at 805-06.

12



Developmental, IndividuaDifference, RelationshiBased (“DIR”) meéhodology. Tr.
196) TheSchool develops an individualized program for each child by evaluating the
child along three axesdevelopment of intellectual and social skills, individual learning
style and sensory capacities, and relationship building veispand family.(Tr. 200-

02) In order tdacilitateD.A.’s progress in each of these areas, hetwiee a weekvith

a social workerand receivedwice-weeklyoccupational therapyyeekly speech therapy,
and “art therapy in which heexpresse ideas hrough art and leaedto collaborate with
other students on projects. (Tr. 202, 208-09)

McCourt testified thathe School also developed an individeedl reading
and math prograrfor D.A. (Tr. 208) She explainethat becaus®.A. is particularly
interested in filmmaking, the School has “us[ed] that as one of the avenues to help him
get ahead in . . . all the academic§Tr. 207) For exampleD.A. and his classmates
produced a short movie on the American Revolutidn. 412) D.A. began the 2007-08
school year in a classroom with seven other students, one teacher and threg teachin
assistantsn Januaryhis class size was reduced to four students taught by one teacher
and two para-professionals. (Tr. 212)

McCourt stated that when D.A. arrivedtlaé Rebecca School, he was
emotionally shut down and prone to ang@it. 205) She explained that “the only range
of emotion that he would have is sort of baseline and then very angry.” (Tr. 205) She
shares Waring'sview that D.A. made “huge” gairduring his time at the schaolTr.

205) D.A.’s aggressive outbursts stopped and his ability to discuss his feeliatiger

than simply “shut down” — significantly improved. (Tr.207) McCourt also noticed

13



improvements in D.A.’s personal hygiene anéxercisingndependence, including
unaccompanied use of the subway. (Tr. 207)

Ms. A testified that D.A. had made tremendous progress at the Rebecca
School, both academically and emotionally. She testified that D.A. could now carry on a
conversation, read and do research, cook for himself, navigate the internet, and take
public transportation unsupervised. (Tr. 321-22)

B. | mpartial Hearing Officer’'s Determination

The IHO, in aDecember 12008decision ruledthat the parents were
entitled to“prospective fundindor the Rebecca School tuitidralance for the 2007/2008
school year® (IHO Dec. 27)

The IHO found that the “CSE team was properly comprised and
procedurally proper” (idat 23), and that “the IEP was reasonably calculated to enable the
student to receive an educational benefitld.(at 24) The IHO concluded, however, the
school district had failed to offer a FAPE to D.Because it nevarovidedhim with
either an interim or permanent placement:

[T]he main issue raised in this record is whether the district provided a
timely and appropriate placement for the student. . . . | find that a mere
referral to the CBST does not constitute a placement. . . . [T]he record
contains no evidence that an offer of placement or written
recommendation foplacement at AMAC was ever extended to the parent.
The record lacks any evidence of a formal offer of placement for the
student subsequent to the review held on August 10, 2007. Additionally,
the school district failed to develop an interim placementtfe student.
Accordingly, the Board failed to establish prong one of the
Burlington/Cartercourt mandate, thereby establishing that it failed to offer
this child a FAPE for the 2007-2008 school year.

(IHO Dec. 24)

8 The IHO granted no reimbursement remedy to Plaintiffs, who had sought Seee.
6, supraand p. 181.9,infra.

14



As toBurlington's second prong — the appropriateness of the private
school placement the IHO noted that “the school district offered no witnesses or
documentary evidence which support[s its] position” that the Rebecca school was not
appropriate. (IHO Dec. 25) Citing the evidence that D.A. had made “substantial
progress” both academically and socially at the Rebecca School, the IHO fouthe tha
School’s program was “aligned with the child’s sensory processing, attentional
behavioral, academic, language and communication, social, and motor needs . . . and has
provided the student with educational benefitdd.)( The IHO concluded théthe
parent’s choice of the Rebecca School for their child’s daily educationrislgptioper.”
(Id. at 25-26)

As toBurlington's third prong —equtable considerationsthe IHO stated
that “[t]he record is clear that the parents cooperated in good faith at all tithetevi
DOE.” In light of the district’s “fail[ure] to implement a FAPE by offering thisld an
appropriate and timely placemen#fid “with time running out for obtaining a program
and placement for their child, the parents acted reasonablyeimrao#ling their child at
the Rebecca School.ld( at 26-27) Noting that the parents had “notified the school
district of such placemetly letter dated August 21, 2007,” the IHO found “that equity
supports the parents’ claims under prong threkl’ at 27)

Having concluded that the parents had satisfied all three prongs of the
Burlingtontest, the IHO then considered their request for “prospective funding of
tuition,” given their contract with the Rebecca School and “financial[ inabtbtylilly

pay the tuition.” [d.) Citing Connorsand noting the district’s “fail[ure] to provide an

appropriate placement recommendation” and conseqleaidl of a FAPE, the IHO

15



concluded that “[u]nder the circumstances of this case, an order for a dspast

tuition costs is appropriate as an equitable remedy.” Accordingly, the I#eokthat

the “DOE shall provide prospective funding for the Rebecca School tuition balance for
the 2007-2008 school year.1d()

C. State Review Officer’s Determination

The DOE appealednd in a March 2, 200®ecision the SRQaffirmed
the IHO’s findings as to each of the thigarlington prongs but “annulledthe IHO’s
tuition payment remedy.

After carefully reviewing the evidence, the SRO expressed “agree[ment]
with the impatrtial hearing officer’s finding that the district failed to offer theesiud
FAPE because it failed to make any formal placement @dfdhe student.” (SRO Dec.
7) The SRO also agreed that the Rebecca School was an appropriate placememnt, fi
that the hearing record demonstrated both “that the Rebecca School addressed the
student’s social/emotional, communication, sensory, matwtacademic needs through
small classes, specially designed instruction, and through the provision ed relat
services,” and “that the student benefited from this instruction and these sdatees.”
(Id.) Finally, the SRO agreed that the record destrated that “the parents cooperated
with the district, participated at the CSE meeting, visited proposed placeiaaohts
notified the district in writing that they were-earolling the student at the Rebecca
School when no placement was offered bydisgrict.” (Id.)

Having concluded that the parents Isatisfiedall three prongs of the
Burlingtontest, the SRO went on to consider the prospective tuition remedy ordered by

the IHO. Noting that IDEA provides that “‘a court or a hearing officer negyire the

16



[school district] tareimbursethe parents for the cost of [private school] enrollment if the
court or hearing officer finds that the [school district] had not made a [FAP Hilaedtio
the child in a timely manner prior to that enrollment'R@ Dec.8 (quoting 20 U.S.C. §
1412(3(10)(C)(ii)) (emphasis in SRO decision), the SRO noted that “IDEA does not
expressly provide for payment of tuition costs in the circumstances herklr)."The

SRO went on to hold that where parents are not seeking reimbursement for out-of-pocket
expenses, but are instead seeking a direct payment of private school tuitiomvinep h
remedy under IDEA: Wherethe parents are not requesting reimbursement for out-of-
pocket costs or direct payment for compensatory education services, . . .dtaeydt
entitled to funding of the student’s tuition.Id() The SRO then ordered that the IHO’s
decision “is annulled insofar as it awarded the parents funding for the studéitis

costs at the Rebecca Schmlthe 2007-08 school year.ld()

DISCUSSION

THE IHO AND SRO PROPERLY DETERMINED THAT PLAINTIFFS
HAD SATISFIED ALL THREE PRONGS OF THE BURLINGTON TEST

A. Introduction
Defendants argue that the SRO’s decision denying Plaintiffs funding of
D.A.’s tuition costs at the Rebecca School should be affirmed because (1) Bldidtif
not satisfy the three elements of Bwrlingtontest; and (2) unddDEA, “parents cannot
seekprospective, or direct, tuition funding (as opposed to tuition reimbursement) for
tuition payments they have not actually pai@ef. Br. :2) Before analyzing the
evidence pertinent tBurlingtons threeprong test, this Court must consider two

preliminary issues (1) whether th&urlingtontest applies to a case in which Plaintiffs
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are seelng retroactivedirect funding of private school tuitichas opposed to
reimbursemenfor out-of-pocket tuition expens€sand (2) whether Defendants have
waived their right to challenge the SRO’s determination that Plaintiffs satiséed th
Burlingtonted.

The parties, the IHO, and the SRO have all assume@&tinigton's
threepart test governs Plaintiffs’ request fetroactivedirect payment of private school
tuition. (PItf. Br. 1-5; Def. Br. 4; IHO Dec. 24-27; SRO Dec. 6-Kp case has squey
held however, that IDEA authorizestroactive direchbayment of private school tuition
where a school district has not provide8APE to a child entitled to special education
services.Accordingly, it is worth considering whether the same testegdge to a

reimbursement request applies to a requesetooactive directuition payment relief.

® While the parties refer to the Plaintiffs’ application as one seeking “pctisp” relief,
it appears to this Court that Plaintiffs are seeking a retroactive reatedy request an
order requiring the school district to pay tuition that originally became due in 2007.
19 Although the Complaint seeks a judgment that Plaintiffs are entitled to the $1100
already paid to the Rebecca Scheals well as “any subsequent payments” (Cmplt.,
Prayer for Rlief) —the SRO correctly ruled that Plaintiffs haot soughteimbursement
for out-of-pocket expenses. (SRO Dec.Baving not made that claim during the
administrative proceedings, they cannot make it now.

Plaintiffs’ letter requesting an impartibéaringis ambiguous on this point, stating
merely that Plaintiffssek®“[flunding for unilateral placement at the Rebecca School for
the 2007-2008 school year.” (DOE Ex. A) At the outset of the hearing, however, and in
response to a query from the hegrofficer, Plaintiffs’ counsel stated that Plaintiffs
sought only “prospective funding” for D.A.’s placement at the Rebecca School. (Tr. 6)
When asked whether Plaintiffs were seeking “any other remedy” in addition to
“prospective payment of tuition,” Plaintiffs’ counsel said “No.” (Tr. 12) Adaongly,
the IHO and SRO properly concluded that Plaintiffs were seeking only “ptospec
funding” of tuition and not “reimbursement for out-of-pocket costs” (IHO Dec. 2Q SR
Dec. 8), and Plaintiffs may notisa a reimbursement claim before this Co@éeA.D.

v. Bd. of Educ. of City Sch. Dist. of New YQr&90 F. Supp. 2d 193, 215-16 (S.D.N.Y.
2010) (declining to consider plaintiffs’ claim for reimbursement of summer-school
expenses where parents had noefdi] a due process complaint . . . and pursue[d] the
administrative review process” as to that claim).
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In Burlington the Court notethatan award oprospectiveelief was
authorized by then Section 1415(e)(2) of IDEA, and #haquest for such religfould
be subject to the same analysis applicable to a reimbursement request:

In a case where a court determines that a private placement desired by the
parents was proper under the Act and that an IEP calling for placement in
a public school was inappropte, it seems clear beyond cavil that
“appropriate” relief would include a prospective injunction directing the
school officials to develop and implement at public expense an IEP

placing the child ira private school.

Burlington, 471 U.S. at 370. Moreorean S.W. v. New York City Dept. of Edud46

F. Supp. 2d 346 (S.D.N.Y. 2009), a court considerintparcfor a “retroactive direct
tuition paymeritconcluded that “th@urlington analysis would apply” teuch aclaim.
S.W, 646 F. Supp. 2dt 360 n.3 In light of the language iBurlingtonindicating that
the threepart test is applicable to requests for prospective relief and retroactive
reimbursement, and the S.\8burt’s conclusion that the same thpeet test applies to
claims for a retroactivdirect tuition paymenthis Courtwill apply Burlingtoris three
part teshere

As to waiver, Plaintiffs contend that Defendants may not now challenge
the SRO'’s finding that Plaintiffs satisfied all three prongs of the Burlintgtsin because
they did not‘plead the relief they seek as a counterclain®ftf( Rply. Br. 7;seealso
PItf. Sum. JBr. 2 n.2; PItf. Opp. Br. 12-13) Plaintiffs contend that Defendants were
required under Fed. R. Civ. P. 13 to plead, as a counterclaim, their assertion that
Plaintiffs did not satisfy any of thBurlingtonelements.

Defendants argue, however, that they were not required to plead a

counterclaim, because they seek no relief against the Plaintiffs, but rditimeamde of
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the SRO’s decision denying relief toaRitiffs.'* (Def. Opp. Br. 34) Defendants also
note that they included in their Answer “three affirmative defenses indidating

Defendants should prevail on the three Burlington/Carengs.” (d. at 4 (citing

Answer, 11 54-56)) Finally, Defendants point out that Fed. R. Civ. P. 8(c)(2) @sovid
that “[i]f a party mistaknly designates a defense as a counterclaim, or a counterclaim as
a defense, the court must, if justice requires, treat the pleading as thoegé donrectly
designated.” Fed. R. Civ. P. §2).

This Court concludes that Plaintiffs were on notice that the Defendants
challenged the SRO’s findings concerning Buglingtonfactors, and that it is
appropriate for the reasons stated by Defendante review those findings now,
subject to the deferential standard of review discussed below.

B. Standard of Review

“[T]he role of the federal courts in reviewing state educational decisions

under the IDEA is circumscribed.Gagliardo v. Arlington Cent. Sch. Dis#89 F.3d

105, 112 (2d Cir. 200 )nternal quotation marks omittedyVhile courtsmust “engage
in an independent review of the administrative record and make a determination based on

a‘preponderance of the evidence’” standdtérra v. Pawling Cent. Sch. Dist89 F.3d

105, 113 (2d Cir. 2007) (internal citations omitted), they may not “substitute their own
notions of sound educational policy for those of the school authorities which they

review.” 1d. Instead reviewing courts mugjive “ due weightto the administrative

1 Only a “party aggrieved by the findings and decision” of an SRO may britpsal

or state court action, of course. 20 U.S.C. 8§ 1415(i)(2¥éealsoMcAdams v. Bd. of
Educ, 216 F. Supp. 2d 86, 93-94 (E.D.N.Y. 2002) (“It is well settled that only a party
aggrieved by the findings and decision of the SRO may commence an action in federal
court.”) Here, Defendants were not aggrieved paiesause the SRO denied Plaintiffs’
sole claim for relief.
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proceedings, mindful that the judiciary generally lacks the specialized knovdadge
experience necessary to resolve persistent and difficult questions of edugadlmyal

T.P. exrel. S.R554 F.3d at 252 (quotir@agliardg 489 F.3d at 113 (quoting Bd. of

Educ. v.Rowley, 458 U.S. 176, 206 (1982)jDeference to the decision in the

administrative record is particularly appropriate when the administrativeisfreview
has been thorough and careful, and when the Court’s decision is based solely on the

administrative record.’'S.W, 646 F. Supp. 2dt 352 (citingWalczak 142 F.3d at 129;

Frank G, 459 F.3d at 367). A reviewing coustiould also “accord the deference. .
traditional on appellate review” to the state hearing aficessessment of witness

credibility. J.R. v. Bd. of Educ. of City of Rye Sch. Dis345 F. Supp. 2d 386, 399

(S.D.N.Y. 2004).

C. Consideration of the Burlington Factors

1. D.A. Was Denied a FAPE

The IHO and SRO concluded that Defendants never offeredexim or
permanent placement to D.A. for the 2007-08 school year, and thus failed to offer D.A. a
FAPE as required by IDEA. (IHO Dec. 24; SRO DecThjs Court finds no error in
this determination.

Defendants do not and cannot credibly argue thaC 8t offered a
placement to D.A. at the August 10, 2007 CSE meeting. It is undisputed that no
placementf any sort was offered at this meeting, and that the placement decision was
deferred to the CBS¥F even though the school year was about to bedjithough
Defendants argue that the school psychologist/private school funding coordinal@r L

Lope testified that she discussed the AMAiaol with the parents at the CSE meeting,

21



Lopenever testified that the parents were offered a placement. In amy evpe’s
testimony concerning the AMAC school was entirely contradictory. Sheeedtoth

that there was no discussion of the AMAC school — and that the CSE had no school “in
mind” — andthat the AMAC school was discussed at the CSE meeting. The parents
denied any discussion of the AMAC school at the CSE meeting. Given Lope’s
contradictory testimony, the IHO’s decision to credit the parents’ testimottyi®point

was entirely reasonable.

There is likewise no evidence that Defendants offere@idatiffs a
placement after the CSE meeting. While a CBST case manager is responsible for
contacting parentsuch as Plaintiffs who received no placement fronC8E, there is
no credible evidence that the CBST ever contacted Plaintiffs. Lope te8tdieshe had
seen a letter sent by tBST to D.A.’s parents, but the letter was never produced by
DOE. Indeed, there is no evidence that anyone from DOE was in contact with the parent
after the CSE meeting about a placement for O{A. 183)

Under these circumstances, this Court cafindtthat Defendants made a
FAPE available to D.A._Se20 U.S.C. 88 1400(d)(1)(A), 1412(a)(1)(A), (B) (referring to
obligation to make a FAPE “available” to children with disabilitiegjhile IDEA’s
requirement thiaan IEP specify “the anticipated frequency, duration,landtionof [the]
serviceda student will receive] 20 U.S.C. § 1414(d)(1)(A)()(VIIIYemphasis added)
does not necessarily mean that the school site mudébefied at theCSEmeetingat

which the IEP is producedesK.Y. ex rel. T.Y. v. New York City Dept. of Eduy&84

F.3d 412, 419 (2d Cir. 2009)nding that “the requirement that an IEP specify a

‘location’ does not mean that the IEP must specify a specific schogl Siefendants’
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failure to offer any placement to D.A. prior to the start of the school year ttves

denial of FAPE.SeeBettinger v. New York City Dept. of Edu@2007 U.S. Dist. LEXIS

86116, at *22 (S.D.N.Y. 2007) (referencing SRO'’s finding that “[the stude&R] |

required placement in a non-public school, and when no such placement was identified or
finalized by the City’'s staff, the services offered by the Board of Eduncatere

inadequate under the first [Burlingfgorong.”); 20 U.S.C. 8§ 1412(a)(10(C)(ii)

(authorizing tuition reimbursement where a school district has “not made a free

appropriate public education available to the cimld timely manneprior to [private

school] enroliment”) (emphasis addedf); N.R. v. Dept. of Edu¢c2009 WL 874061, at

*7 (S.D.N.Y. March 31, 2009) (“Defendants have not cited, and the Court is unaware of,
any case in which equitable considerations favored a school district that deoléelrta
disabled child a school placement prior to the commencement of the schodl year.”
Defendant’s argument that “only parental intransigence prevented the
student from attending the identified placemdbtef. Br. 13)was properly rejected by
the IHO and SRO. There is no evidence of parental intransigence here. As @f tbgult
CSEmeeting and the referral to the CBST, D.A.’s parents were contacted by three
private schools: Hawthorne, Greenberg, and AMAC. It is undisputed that Mr. A and
D.A. visited Hawthorne and Greenberg, but neither school offered a placement to D.A.
(Tr. 177-8) Asto AMAC, Mr. A testified that after receiving a call from that schioel,
twice made return call (Tr. 336, 188, 181-82) Mr. l&ft a message stating that he was
calling about a possible placement, tmais never contacted again by AMAGY
telephone, email, or letter. (Tr. 182) While the Executive Director of the AMAC school

testified that Plaintiffs never returned her calls, the IHO was free tptaglteA’s
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testimony over that of the Executive Director. Given MatA and D.A. visited two
other schools which had contacted Plaintiffs as a resalttadn taken byhe CBST,
there is no basis on which to find that Plaintiffs rejected possible placemeotshaurtel.

In sum, Defendantsfailure to offer a placement to D.A. cannot fairly be
attributed to “parental intransigence.” The IHO and SRO committed no error in
determining that Defendants hiailed to offer an appropriate placementRintiffs in a
timely manner, and thereby denied D.A. a FAPE.

2. The Rebecca School Was An Appropriate Placement for D.A.

Plaintiffs bear the burden of demonstrating that the Rebecca School was
an appropriate placement for D.&rank G, 459 F.3cat 364. Althougha unilateral
parental placement need not satisfy IDEA’s definition of a FARREId., and need not

meet state education standards or requiremsegs|orence County Sch. Dist. Four v.

Carter, 510 U.S. 7, 14 (1993}the same considerations and criteria that apply in
determining whether the School District’s placement is appropriate shoatthbelered
in determining theppropriateness of the parents’ placemeftdnk G, 459 F.3d at
364. In short, “the issue turns on whether a placement — public or priateasonably
calculated to enable the child to receive educational beneflts. (guotingRowley, 458
U.S.176, 207 (1982)).

In making that determination, “[a] student’s academic progress in a

unilateral private placement is relevant, but not dispositive.” Stevens v. New Ygrk Cit

Dept. of Educ.2010 U.S. Dist. LEXIS 25427, at *25 (S.D.N.Y. Mar. 18, 201@xtead
of relying solely on data reflecting academic progressyrts . . . consider the totality of

the circumstances in determining whether that placement reasonably sdnd's a c
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individual needs.”Frank G, 459 F.3d at 364The parents must present evidence

demonstrating that their chosen placemefitiiely to produce progress, not
regression.” Gagliardg 489 F.3d at 112 (quotindyalczak 142 F.3d at 130). he
parents’ choice “should [] be evaluated [by]kow at the program at the time that the

parents selected'itC.R. ex rel. W.B,.2005 U.S. Dist. LEXIS 15215, at *59 (E.D.N.Y.

June 10, 2005), rather than by considering the student’s actual prioglesglacement.
Here, Defendants contend that the Rebecca School was not an appropriate
placement, because D.A. “had shown little progress during his previous yee}, [thed
the school was not “specially designed to meet D.A.’s unique needs.” Siaf.JBr.
15) Noting that the school district [&d] offered no witnesses or documentary evidence
which supported [its] position,” the IHEbncluded that the Rebecca School was an
appropriate placement. The IH€lied on evidence demonstrating that D.A. had made
“substantial progress . . . both acadatycand socially,” and that “the program at the
Rebecca School is aligned with the child’s sensory processing, attenbenavioral,
academic, language and communication, social, and motor needs . . . and has provided
the student with educational beef (IHO Dec. 25) The SRO “agree[d] with the
impartial hearing officer’s finding that the Rebecca School was an apgepri
placement.”(SRO Dec. 7)
In reviewing these administrative determinations, this Court has taken note
of the Second Circuit’s repeated admonition that
“[a]n assessment of educational progress is a type of judgment for which
the district court should defer to the SRO’s educational experience,
particularly where . . . the district court’s decision [is] based solely on the

record that was before the SRO.”

Frank G, 459 F.3d at 367 (quoting M,231 F.3d at 105).
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This Court agrees with the IHO and SRO that the parents presented
sufficient evidence to demonstrate thiie# Rebecca School was an appropriate
placemenfor D.A. The Réecca School provided D.A. wigssentially all the services
that the CSE had recommended in its IEP, with two exceptions: (1) it offered D.A. one
session per week of occupational therapy rather than two; aratif2r than placing
D.A. in a classroom with a consistent 6:1:1 studeathetparaprofessional ratio, it
placed him in an 8:1:3 classroom for the first half of the year and a 4:1:2 classroom for
the second halfThe Rebecca School aleffered D.A.certainservices that were not
required by théEP, such as art therapy and academic units specifically tailored to his
interest in flmmaking.Given these facts, the IHO and SRO did not err in concluding
that theRebecca Schoal program for D.Awas reasonably calculated to endblé. to
receive ducational benefits.

Moreover, the Woodcock-Johnson test administered to D.A. in May 2007
showed that hbad made academprogressat the Rebeccca Schamler thepastyear.

While Lope emphasized modest decline in reading comprehendioa tesshowed
substantial gains in three other literacy skill arddsreover, although Lope testified that
D.A. had made “minimal progress” during his year at the Rebecca School, sheecbnced
thatD.A. had “made the expected academic improvement” for a studennegritesi
Rebecca School with D.A.’s low test scoresr. 86)

Finally, Rebecca School staff memheand D.A.'s mothemffered
detailed and consistent testimargncerningd.A.’s progresat that school, including
substantial gains in social/emotionahttioning, reflected in greater self-control, less

anger aggression and volatility, and more successful peer relationships. D.A. gained the
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ability to carry on a conversation, read and conduct research, care for himsetg\eel
unescorted back and forth from school. (Tr. 321-22)

Because the Rebecca School offergdagramsubstantially similar to
that set forth in D.A.’s IEP, and because the record demonstrates that D.A. had made
progress at the Rebecca School dutire200607 school yearthelHO’s and SRO'’s
finding that the Rebecca School was an appropriate placement faviDrt be
disturbed.

3. The Equities Favor FundingD.A.’s Tuition

Funding of private school tuition may be denied where parents have failed
to cooperate with a schbdistrict or otherwise frustrated a district’'s attempt to offer a
FAPE. SeeForest Grovel29 S.Ct. at 2496 (“courts retain discretion to reduce the
amount of a reimbursement award if the equities so warrant”); 20 U.S.C. §
1412(a)(10)(C)tuition reimbusemenmmay be denied “upon a judicial finding of
unreasonableness with respect to actions taken by the pardhese, he IHO
determined that “[t]he record is clear that the parents cooperated inagthodtfall times
with the DOE”(IHO Dec. 27, andthe SRO “agree[d] with the impartial hearing officer’s
findings that the parents cooperated with the district, participated at then€&ag,
visited proposed placements, and notified the district in writing that they were re-
enrolling the student at tiRebecca School when no plasarhwas offered by the
district” (SRO Dec. Y The Court finds no error in these determinations.

Defendants arguthat the IHO and SRO overlooked the parealtsged
non-cooperation witthe DOE's placement procedureés discussed above, however,

there is no credible evidence that the parents failed to coopetatbOE. Plaintiffs
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fully participated in the August 2007 CSE meeting, visited two schools that cahtacte
them about a possible placement, and notified thadist writing of their decisior- in
late August and in the absence of any placement from Defendaotse-enroll D.A. at
the Rebecca SchooRs discussed above in connection with the first prong of the
Burlingtontest, the failure of Defendants to offer a FAPE to D.A. resulted not from a
parental lack of cooperation but from Defendants’ abandonment of their respoasibiliti
to offer D.A. a placement prior to the start of the school Yedccordingly, tre equities
here favor a grant of tuition funding, and the parents have carried the burden as to each of
theBurlingtonfactors.
. SECTION 1415i)(2)(C)(iii) OF IDEA AUTHORIZES COURTS TO

ORDER RETROACTIVE DIRECT PAYMENT OF PRIVATE SCHOOL

TUITION WHERE A SCHOOL DISTRICT HAS DENIED A FAPE
TO ACHILD ENTITLED TO SPECIAL EDUCATION SERVICES

A. Standard of Review

The SRGs ruling thatiIDEA does not authorize payment of private school
tuition costs where a parentide to a lack of financial resourcefias not incurred out-
of-pocket expense (SRO Dec. 8) presents a question of law subgeshdyoreview.

The SRO’s decision on this point is entitled to no deference from this Court. Arlington

12 Bettinger v. New York City Dept. of Edy007 U.S. Dist. LEXIS 86116, at *22
(S.D.N.Y. 2007), cited by Defendants (Def. Sum. J. Br. 19-20), is easily distinguished.
In that case, the childleandergarten placement was referred to the CBST at a CSE/IEP
meeting in Juneld. at *6-7. The parents were then contacted by the CBST and by two
private schools. The parents refused to visit either school, because they fe#ithsrt
should remain at the school he was then attendohcat *9. The IHO, SRO, and district
court all agreed that the parents had not cooperated with the DOE, and they wefe denie
tuition reimbursement on that basis. Here, the CSE/IEP meeting was not conductted unti
mid-August; Plaintiffs received no placement at that time; D.A.’s case wasectterthe
CBST, but the CBST never contacted D.A.’s parents; and the parents nonetisekxts

two potential placementiat contacted the parents at the volition of GIBST, but D.A.

was not admitted to either school.
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Cent. Sch. Dist. v. L.P421 F. Supp. 2d 692, 696 (S.D.N.Y. 200%3] court accords o

particular deference to an SRO on pure questions of J@@&alsoCarmel Cent. Sch.

Dist. v. V.P, 373 F. Supp. 2d 402, 408 (S.D.N.Y. 200\ n SRO’s determination of a

pure question dfaw is not subject to defererigeReid ex rel. Reid v. Districof

Columbig 401 F.3d 516, 521 (D.C. Cir. 2005)(deference is to be accordelearing
officer’s conclusion where that conclusion “raises an issue of statutorywcisir a
pure question of law that courts reviewrde/d').

B. Scope of the Remedy Udter Section 1415 of IDEA

1. Statutory Lanquage

Section 1415 of IDEA authorizes a reviewing court to “grant such relief as
the court determines is appropriate.” 20 U.S.C. 8§ 1415(i)(2)(C)(iii). In considering
whether the private school tuitisemedyunderg§ 1415i)(2)(C)(iii) is limited only to
those parents who can afford to pay the cost of private school tuition in the first instance
it is worth recalling that numerous provisions of IDEA demonstrate special
Congressional solicitude for the educational needs of disabled children fromclomve
families*®

IDEA was prompted by Congress&cognitionthat “there is an urgent

and substantial need . . . to enhance the capacity of State and local agencies and service

13 These provisions are relevant to the issue before this Court because “a proper
interpretation of [IDEA] requires a consideration of the entire statutosnseli

Winkelman v. Parma City Sch. Disk50 U.S. 516, 522 (2007) (finding that parents are
real parties in interest under IDEA while acknowledging that the pdicariaot cite a
specific provision in IDEA mandating in direct and explicit terms that parenesthav
status of real parties in intergstseealsoCedar Rapids Cmty. Sch. Dist. v. Garreit F.

526 U.S. 66, 73 (1999) (considering IDEA’s “overall statutory scheme” in concluding
that one-on-one nursing services throughout the school day are among the sarvices fo
handicapped children thatelAct may require).
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providers to identify, evaluate, and meet tieeds of all childrefwith disabilities]
particularly minority, lowincome, inner city, and rural children.” 20 U.S.C. §
1431(a)(5). This finding animatédSEA’s requirementhat special education services

are to be provided “at no cost to parenid, at 8§ 1401(29), and numerous provisions of
IDEA reflect Congress’s determination that the guaranted=8fRE should extend to all
children with disabilities, regardless of their financial medse e.q, § 1437(b)(7)
(requiring that when any state kedederal grant money for its early childhood
intervention programs, its application “shall provide satisfactory assuthatpolicies

and procedures have been adopted to ensure meaningful involvement of underserved
groups, including . . . low-income . . . families”); § 1453(b)(8) (requiring statesgeeki
grants for educational personnel development to “describe the steps that the State
educational agency will take to ensure that poor . . . children are not taught at higgher ra
by teachers who are not highly qualified”); 8§ 1471 (a)(2)(iii) (providing fdefal grants

to nonprofit parent organizations only when “the parent and professional members of
which are broadly representative of the population to be served, includingdome
parents”); 8§ 1481(d)(3)(C) (providing that in awarding general educationasgtiaat
Secretary may “give priority to . . . projects that address the needs of . . . chitanen fr
low income families”).

The legislative history of IDEA and its reauthorizations also ctfle
Congress’soncern with protecting the rights of low-income children and ensuring
universal access to special education servifeg e.q, 136 Cong. Rec. S14410-02
(daily ed. Oct. 2, 1990) (statement of Sen. Kennedy) (expressing concern over the

“already pervasive condition” of “mislabeling and over-referral of minority, e
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limited-English proficient children”); 136 Cong. Rec. H9632{(daily ed. Octl5, 1990)
(statement of Rep. Miller) (“The legislation before us today clarified amitiegin
current law to ensure that all children who need special services are not exeoadeskb
of definitional barriers.”); 150 Cong. Rec. S11658-01 (daily ed. Nov. 19, 2004)
(statement of Sen. Bingaman) (noting that IDEA was intended to addresst tihatfac
“[t]he likelihood of exclusion was significantly greater for children wdtabilities

living in low-income, ethnic and racial minority, or rural communities”).

The theme bconcern for children from lowncome families that runs
through IDEA and its legislative history counsels caution in adopting an intéipned&
8 1417i)(2)(C)(iii) that would limit a private school tuition remedy to those who have the
means to pay the tuition in the first instance.

2. Supreme Court Jurisprudence

Any discussion ofydicial interpretation of thecope of remedial power
set forth in § 141&)(2)(C)(iii) must begin wittBurlington

In Burlington the Supreme Court considered whether the “grant of
authority” in 8141%i)(2)(C)(iii)

includes the power to order school aurthes to reimburse parents for

their expenditures on private special education for a child if the court

ultimately determines that such placement, rather than a proposed IEP, is

proper under the Act.
Burlington, 471 U.S. at 369. At that time, IDEA cairted no language explicitly
authorizinga tuition reimbursement remedy. The Court nonetheless had little difficulty
in unanimously holding that IDEA authorized such relief:

We conclude that the Act authorizes such reimbursement. The statute

directs thecourt to “grant such relief as [it] determinesappropriate.”
The ordinary meaning of these words confers broad discretion on the
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court. The type of relief is not further specified, except that it must be
“appropriate” in light of the purpose of the Act. As already noted, this is
principally to provide handicapped children with “a free appropriate

public education which emphasizes special education and related services
designed to meet their unique needs.” The Act contemplates that such
education will be provided where possible in regular public schools, with
the child participating as much as possible in the same activities as
nonhandicapped children, but the Act also provides for placement in
privateschools at public expense where this is not ptessilm a case

where a court determines that a private placement desired by the parents
was proper under the Act and that an IEP calling for placement in a public
school was inappropriate, it seems clear beyond cavil that “appropriate”
relief would include a prospective injunction directing the school officials
to develop and implement at public expense an IEP placing the child in
private school.

Id. at 369-7((citations omitted) The Court thus viewed it as selfident that

prospective direct paymerdief —i.e., an order directing a school district to pay a

private school the cost of educating a child with disabilities who could not properly be

educated in public schoolwas available under IDEA.

The Court then acknowledged the practical difficulties involved in parents

obtaining such relief prospectively, and concluded that a tuition reimbursemedireme

had to be made available in order to vindicate “the child’s righfrteesappropriate

public education”:

If the administrative and judicial remiv under the Act could be completed

in a matter of weeks, rather than years, it would be difficult to imagine a
case in which such prospective relief would not be sufficidstthis case

so vividly demonstrates, however, the review process is pondefous.

final judicial decision on the merits of an IEP will in most instances come
a year or more after the school term covered by that IEP has passed. In
the meantime, the parents who disagree with the proposed IEP are faced
with a choice: go along with tHEP to the detriment of their child if it

turns out to be inappropriate or pay for what they consider to be the
appropriate placementf they choose the latter course, which
conscientious parents who have adequate means and who are reasonably
confident of their assessment normally would, it would be an empty
victory to have a court tell them several years later that they were right but
that these expenditures could not in a proper case be reimbursed by the
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school officials. If that were the case, thddh right to afree

appropriate public education . . . would be less than complete. Because

Congress undoubtedly did not intend this result, we are confident that by

empowering the court to grant “appropriate” relief Congress meant to

include retroactive reimbursement to parents as an available remedy in a

proper case.

Id. at 370(emphasis in original) In finding that Section 141&(2)(C)(iii) authorizesa
reimbursement remedy, the Court noted that this remedy “merely requireswhed
belatedlypay expenses it should have paid all along and would have borne in the first
instance had it developed a proper IERI” at 370-71.

Burlingtonis instructive here in several respects. As an initial matter, it is
apparent that the Court — although speakingdjéta— believed that the sort of direct
payment to a private school sought by Plaintiffs here is available relief tihedAct.
Second, the decision indicates that the term “appropnielief should be given its
“ordinary meaning,’and thatourts enjoy “broad discretion” in determining
“appropriate” relief. Finally, the failure of the Act to make explicit mention of a
particular remedy does not mean that the remedy is not, “in a proper case,” “egpgropr
relief.

In the years sincBurlington theSupremeCourt has repeatedtgjected
invitations torestrictthe scope of reméal authority provided in Section

1415i)(2)(C)(iii) andIDEA’s universal guarantee of a FAPE to all disabled childien.

Florence County School Dist. Four v. Cartet0 U.S. 7 (1993), for example, the Court

rejected arargument that parents were barred from receiving tuition reimbursement
where they enrolled their child — who hateivedan inadequate IEP and thus been
denied a FAPE- in a private school that was not approved by the State and did not

comply withcertainof IDEA’s requirementsincluding that special education services be
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provided “under public supervision and direction.” The Court concluded that reading
such “requirements as applying to parental placements would effectively eértheat
right of unilateral withdrawal recognized Burlingtori’ and would thereby defeat
IDEA’s “statutory purpose” of “ensur[ing] that children with disabilitreseive an
education that is both appropriate and fre€drter 510 U.S. at 13-14.

Likewise in Winkelman v. Parma City Sch. Diss50 U.S. 516 (2007),

the Court determined that IDEA’s statutory scheme “accord[s] parents ke
enforceable rights” which they may vindicg® seif their children danot receive the
benefits IDEA assures thenid. at 526. If that were not the case, the Court reasoned, a
parent would be able to bring suit in federal court “only under two circumstantest w
the parent happens to have some claim related to the presestuployed; and when he
orshe ... has...aright to reimbursemefd.’at 532-33. The court “[found] nothing

in the statute to indicate that when Congress required States to provide adequate
instruction to a child ‘at no cost to parents,’ it intended that only some parents would be
able to enforce that mandatdd. at 533. Rather, it found that parents as well as children
may enforce “the entitlement to a free appropriate public education for thegare

child.” Id.

Most recently, irForestGrove Sch. Dist. v. T.A129 S. Ct. 2484 (2009),

the Court rejected a school district’'s argument that § 1412(a)(10)(@)MEA was
intended to limit the scope of the remedy provided in Section(@)FC)(iii). Section
1412(a)(10)(C)(iiy- part ofamendments to IDEA enacted in 19@iterthe Burlington
andCarterdecisions provides:

If the parents of a child with a disability, who previously
received special education and related services under the
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authority of a public agency, enroll the childaprivate
elementary school or secondary school without the consent
of or referral by the public agency, a court or hearing

officer may require the agencyteimbursethe parents for

the cost of that enroliment if the court or hearing officer
finds thatthe agency had not made a free appropriate public
education available to the child in a timely manner prior to
that enrollment.

20 U.S.C. § 1412(a)(10)(C)(ii).

The school district argued that this provisforecloses a privatechool
tuition reimbursement remedy where the child has fpeViously received special
education and related services under the authority of a public ageigtyat 2493
(quoting 20 U.S.C. § 1412(a)(10)(C)(ii)). The Supreme Court disagreed, finding that
§ 1412(a)(10(Q)i) was not intended to limit the remedy provided in § 135 (C)(iii),
but insteads “best read as elucidative rather than exhaustilge.at 2493. The Court
determined that “Congress did not intend [§8 1412(a)(1Q)}Tlo supplant §
1415(i)(2)(C)(iii) as the sole authority on reimbursement awards but ratlaet toe
augment the latter provision and our decisions construingddt.at 2493, n.9.The

IDEA Amendments of 1997 did not modify the text of §1415(i)(2)(C)(iii)

and we do not read 8§ 1412(a)(10)(C) to alter that provision’s meaning.

Consistent with our decisions in BurlingtandCarter we conclude that

IDEA authorizes reimbursement for the cost of private spedactation

services when a school district fails to provide a FAPE and the private-

school placement is appropriate, regardless of whether the child previously
received special education or related services through the public school.

Id. at 2496.

The Supreme Coustjurisprudencen this area reveals a consistent effort
to readthe remedial language of IDEA in a manner that is consistent with its statutory
purpose of providing all disabled children with access to a FAPE. Efforts toHenit t

broad discretionary language of § 14)®)(C)(iii) have proven unsuccessful. While
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the cases have focused on parents’ right to private school tuition reimbursement whe
their child has been denied a FAPE — rather than prospectieg@active direct

payment relietthat fact reflects the practical realities and limitations of the
admnistrative and judicial review process set forth in IDEA rather than a gtatuto
limitation on the availability of prospective metroactivedirect payment relief.

3. Lower Court Authority

While research has disclosed no federal decision holding that IDEA
authorizes courts to ordegtroactivedirect tuition payments to a private school under the
circumstances herewhere the parents incurred a debt for private school tuition and then
chose tditigate whether their child had received a FAP€&ourts have ordered
prospective direct tuition payment in the context of the pendency or “stay put” provision
of IDEA,* 20 U.S.C. § 1415(j), and in the context of compensatory education
(remedying a prior denial of FAPE where a child bawill shortly age out of thé\ct).*

In these decisions, courts have consistently refusedpose limiaitions on 8§ 141%elief
thatwould favor wealthy parents over those of limited meamsl have resisted a “price
of admission” — or “front the funds” — approach to the assertion of rights under IDEA.

For example,n Susquenita Sch. Dist. v. Raelee 96 F.3d 78 (3d Cir.

1996), the Third Circuituledthat 8 1415(i)(2)(C)(iii) empowers district couttsorder

1 “ID]uring the pendency of the due process review proceedings, parents ard @ntitle
have the child ‘stay put’ in his or her ‘current educational placement.” Board Educ.
Pawling Cent. School Dist. v. Schu£90 F.3d 476 (2d Cir. 2002). Accordingly, courts
have “ordered . . . school district[s] to pay the costs of . .. student[s’] tution during the
pendency of administrative proceedings.” Murphy v. Arlington Cent. ScB8adlF.3d

195, 201 (2d Cir. 2002).

> The compensatory education remedy “is not expressly authorized by IDEAtH=ut ra
is a creature of case law. The concept stems from the Supreme Court’s decision
Burlington” Sabatini v. Corning-Painted Post Area School Dr&.F. Supp. 2d 138,

145 (W.D.N.Y. 1999).
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prospective payment of private school tuition during the pendencpoéplent
litigation. The courtnoted that if such payment were not an available remedy, “[flamilies
without means will be hard pressed to pay for private education in what will almost
invariably be the significant time lapse between a ruling in their favdithe ultimate
close of litigation,’id. at 87, and that “[tjhe prospect of reimbursement at the end of the
litigation turnpike is of little consolation to those who cannot afford to pay the toll at the
outset.” Id. at 85 The court further noted that
[tlhe purpose of the Act, which is to ensure that every child receives a
“free and appropriate public education” is not advanced by requiring
parents, who have succeeded in obtaining a ruling that a proposed IEP is

inadequate, to front the funds for continued private education.

Susquenita96 F.3d at 88° seealsoLester H. v. Gilhogl916 F.2d 865, 872-73 (3air.

1990)(compensatory education clainwé conclude that Congress, by allowing the

courts to fashion an appropriate remedy to cure the deprivation of a child's ragiiee
appropriate public education, did not intend to offer a remedy only to those parents able
to afford an alternative private educatijn.

Similarly, inDraper v. Atlanta Indep. Sch. Sy518 F.3d 1275, 1286

(11th Cir. 2008), the Eleventh Circuit concluded that the district court was authorized
under 8§ 1415 to award plaintififacement in private school as compensatory education
for the schoolistrict’s past failure to provide a FAPHhe school district had argued

that while IDEA provided for private school tuition reimbursement, it did not provide for

an award of placement in a private schobhe Circuitrejected that argument:

* The Third Circuit also commented that while “Burlington dealt with retroactive relief,
we do not believe that the Supreme Court’s analysis should be confined to [that] . . .
context. . . . “Susquenita96 F.3d at 85.
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We do not read the Act as requiring compensatory awards of prospective
education to be inferior to awards of reimbursement. The Act does not
relegate families who lack the resources to place their children unilaterally
in private schools to shouldering the burden of proving that the public
school cannot adequately educate a child before thosetpasn obtain a
placement in a private school'he Act instead empowers the district court
to use broad discretion to fashion appropriate equitable relief.

Draper 518 F.3d at 1286.

Likewise inReidv. Dist. of Columbia401 F.3d 516, 522-23 (D.Cir.

2005), the D.C. Circuit upheld an award of compensatory education services to a child
who had been denied a FAPE over many years. Noting the availability of the tuition
reimbursement remedy und@uarlington, the court commented that if an award of
compensatory education services was not an available remedy,
children’s accest appropriate education could depend on their parents’
capacity to front its costsa result manifestly incompatible with IDEA’s
purpose of “ensur[ing] thatll children with dsabilities have available to
them a free appropriate public education,” 20 U.S.C. § 1400(d)(1)(A)
Reid 401 F.3d at 523 (emphasis in origjnal

Finally, in Miener v. Missouri800 F.2d 749 (8th Cir. 198g)laintiff

sought to recover educational sees for a thregear period in which she was denied a
FAPE. The child’s father claimed that “he did not have the money to pay [for a proper
placement],and had been forced to place his daughter in an inappropriate fatmlityt
753. The State argueithat plaintiffs case should be dismissed, and twahpensatory
educational services “do not fit within the purviewBuafrlington because they do not
constitute fetroactive reimbursemetit. Id. at 753 The court flatly rejected that
argument:

We cannbagree with the defendants that they should escape liability for

these services simply because Clyde Meiner was unable to provide them
in the first instance; we believe that such a result would be consistent
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neither with_Burlingtomor with congressionahtent. Like the retroactive
reimbursement in Burlingtgnmposing liability for compensatory
educational services on the defendants “merely requires [them] to
belatedly pay expenses that [ghehould have paid all along.” 105 S.Ct.

at 2003. Here, as Burlington, recovery is necessary to secure the child’s
right to a free appropriate public educatidd. We are confident that
Congress did not intend the child’s entitlement feeaeducation to turn
upon her parent’s ability to “front” its costs.

Id. (emphasis in original).

Within this Circuit, a number of courtave statedr suggested idicta
thata directtuition remedyis availablewhere parents have presented a meritorious
Burlingtonclaim butlack the financial mearts pay private school tuition out-of-pocket.

For example,n Connors v. Mills34 F. Supp. 2d 795 (N.D.N.Y. 1998), plaintiff sought

prospective payment of tuition costs at a non-approved private school, where the school
district had conceded that it could not provide a FAPE to her child. Cor3doFs Supp.
2d at 797, 799. The school district contenttedIDEA does not authorize prospective
directpayment of private school tuition, and that plaintiff was required “to front the costs
of unilateral placement and thereafi@request due process review in order to obtain
reimbursement for sameld. at 800. Tecourt concluded that the school district could
be required, under § 1415, “to pay the tuition dirédtiythe private school:
once theBurlington prerequisites relative to a napproved private school
are met, and a parent shows that his or her financial circumstances
eliminate the opportunity for unilateral placement in the non-approved
school, the public school must pay the cost of private placement
immediately
Id. at805-06.

The court reasoned that a contrary rule would leave parents of modest

means with no optionsvhile wealthier families pursued a reimbursement remedy
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Id. at 805’

By prohibiting prospective placement, Defendants would deny assistance
to families thaare not able to front the cost of a private, non-approved
school, without exception. Under Defendant’s reading of the IDEA,
therefore, even in a situation as the one presented here where both the
school and the parent agree that the child’s unique meqdse

placement in a private neapproved school and that there are no approved
schools that would be appropriate, a destitute child would be left in an
inappropriate program because the parents would not be able to front the
tuition of the private plaament. Given the fragile state of many disabled
children, and their dire need for constant and consistent care, even brief
periods of inappropriate schooling could lead to tremendous educational,
social, emotional, and psychological deterioration. Fasibf greater
economic means would not be faced with such a grim prospect. It simply
cannot be the case that an act designed to grant “all” disabled children
access to needed services would undermine that very goal by making such
access dependent uporeanily’s financial situation.

Similarly, inS.W. v. New York City Dept. of Educ646 F. Supp. 2d 346

(S.D.N.Y. 2009), the court consiaet a claim for retroactive direct tuition payment

where the school district had denied a chilFlAPE. The court noted that

[t]he parties have cited no case in which a court has ordered direct tuition
payment to a private school on a retrospective basis. In a case where the
equities favor such an award, there may be good reasons why direct tuition
payment should be a remedy available to a needy parent, oneeither
prospective or retrospective basis.

S.W, 646 F. Supp. 2dt 360*®

The consistent message of thever court decisions that a child’s access

to a FAPE cannot be made to depend on his dianaly’s financial ability to “front” the

costs of private school tuitioff.

" The court went on to deny relief to plaintiff, because she had “not even alleged that she
is unable to front the cost of [the private schoolll” at 806.

3 The court went on to conclude that no such award was appropriate in that case,
however, because the parent had not given the school district notice of her intention to
enroll the child in private school. Accordingly, the equities did not favor an award to
plaintiff. 1d. at 360-64.
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C. Application of the Law

This Court concludes that where, as here, parents have satisfied each of the
Burlingtonfactors, this Court’s “broad discretion” to “grant such reliefas . . . is
appropriate” under 8 140%2)(C)(ii)) includes the power, in a proper case, to award
retroactive direct payment of private school tuition. This conclusion flows Igtfeatn
thelanguage of this provision, whichas the Supreme Court statedBurlington and
reiterated irfForest Grove- means what it says.

UnderBurlington a district court may (1) impose “a prospective injunction
directing the school officials to develop and implement at public expense an IHR) plac
the child in a private schoolBurlington, 471 U.S. at 369; and (2) require retroactive
reimbursement for private school placeme@tven the well established nature of these
remedies and the breadth of the language used in 8 1415(i)(2)(C)(iii), there isstobasi
this Court to conclude th#te retroactive direct tuition paymemdief sought by
Plaintiffs here isinavailable.lIt is entirely counteintuitive to argue, as do Defendants
here, that a court may, under 8 1@)2)(C)(iii), require a school district to paypavate
school directly and prospectively for special education, may require thetdistric
retroactively reimburse parerfts private school tuition previously paid, but may not
order a school district to pay the private school directly and retroactoredxpenses

already incurred. Defendants offer no authority that supports such a result.

¥ Courts considering claims under §14)®)(C)(iii) andits analogues have likewise

not regarded out-gbocket expense assaeguanonfor an award.See e.qg.,Bucks

County Dept. of Mental Health v. Pennsylvar8@9 F.3d 61 (3d Cir. 2004) (under early
intervention analogue to 8§ 1415, awarding mother of disabled daughter reimbursement
for hertime spent providing therapy to her daughter where school district had refused to
provide such services); Hurry v. Jon@&84 F.2d 879 (1st Cir. 1984) (awarding
reimbursement to parents for time spent providing transportation to child’s school).
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The fact that IDEA does not explicitly reference this remedy is not
dispositive. Tuition reimbursement was not mentioned in IDEA wheBuinergton
court issued its ruling, yet the Supreme Court had no difficulty in finding tHaA 1D
provides a reimbursement remedy.

Section 1415(i)(2)(C)(iilputhorizes a direct retroactive tuition remedy for
the same reasemhat theBurlington court found that the Act authpes a tuition
reimbursement remedy. Givéme nature of the administrative and judicial review
processparentswho request an impartial hearingll rarely, if ever, be able to obtain a
ruling prior to the onset of the school year. Accordindgnyingparents th@pportunity
to seek retroactive religd tantamount to denying them any relief atustler the Act.
Where parents have the financial resources to enroll their child in an apEq@pivate
school, they may do so and seek retroactive rersd@ment in a due process hearing.
Where, as here, parents lack the financial resourcé®id” the costs of private school
tuition, and in the rare instance where a private school is willing to enroll thensarde
take the risk that the parents withtrbe able to pay tuition costo+will takeyearsto do
so — parents who satisfy tBairlingtonfactors have a right to retroactive direct tuition
payment relief.

A contrary ruling would be entirely inconsistent with IDEA’s statutory
purpose, including the goal of ensurmBAPE to the least privilegeaf the disabled
children in our nation. Such a ruling would alsoirreconcilable witldecades of case
law, summarized above, holding that the exercise of rights under IDEA cannatlbe m
to depend o the financial means of a disabled child’s parents. Limiting “the right of

unilateral withdrawal,Carter 510 U.S. at 13, only to those with the financial means to
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pay the costs of private school tuitionthe first instance, is entirely antithetical t
IDEA’s universal guarantee of a “free, appropriate public education” thiédren with
disabilities, regardless of mean3efendantsarguments to the contrary aret
persuasive.

Defendants first contend (Def. Opp. Br. 18} that Plaintiffs’ claim
should be denied because IDEA does not explicitly authorize direct payment of tuition
costs to a private school. As an initial matéerg as discussed above, IDEA's failure to
explicitly reference a particular remedy does not mean that courts laalttigeity to
grant that remedy under 1415(i)(2)(C)(iii). Burlingt@71 U.S. at 369-7@efendants’
related argument that Congress’s 1997 amendmeiii#® — whichreferene
reimbursemenbut not direct payment of tuition costsvere intended to bar gmemedy
other than reimbursement, is foreclosed by the Supreme Court’s deciBiomegtGrove

As discussed abovedepp. 34-35, suphain Forest Grovel29 S. Ct.

2484, the school district argued that § 1412(a)(10)(C)(ii) of IDEhieh addresses
tuition reimbursement where a child has received special education services in public
school -was intended to limit theeimbursement remedy und@d415i)(2)(C)(iii) only
to such children. The Supreme Cawjected that argumertoldingthat
8 1412(a)(10(C)(ii) was not intended to limit the remedy provided in § 1415, and was
“elucidative rather than exhaustivel29 S. Ct. at 2493.

In an argument nearligentical tothatrejectedin Forest Grove
Defendand contend(Def. Br. 21-22) that because § 1412(a)(10(C)(ii) refers only to
“reimbursément]’ and not to direct payment of tuition to a private school, the latter

remedy is not available und@rl415(i)(2)(C)(iii) Defendants go on to argue “that
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although 20 U.S.C. 8 144}2)(C)(iii) states that the reviewing court may ‘grant such
relief as the court determines is appropriate,” this provision should be vieweltioflig
the statute’s explicit remedy of reimbursemeat the exclusion of direct tuition
payment.” [d. a 22)

This argument is foreclosed BprestGrove TheSupremeCourt held
that 8 1412(a)(10(C)(ii) does not limit the remedies available unddda5(i)(2)(C)(iii).
Use of the term “reimburse” in the former provision does not establish that
reimbursemenis the only available remedy under the latter provision, nor does it
establish that a direct tuition payment remedy isanthorized under 8 1415(i)(2)(C)(iii).

Defendants also point iaz-Fonseca v. Puerto Ricd51 F.3d 131st

Cir. 2006), in whiclthe First Circuit stated that

[u]lnder normal IDEA principles, Diaz is . . . not entitled to be reimbursed
for educational expenses that she has yet to pay. She is entitled to no more
than the sum of the educational expersgeshas already paid

451 F.3d at 32 (emphasis in original).

In that case, Diaz was seeking “prospective relief in the amount of future
educational expenses until [her daughter] reaches maximum school@ge.”
Accordingly, the First Circuit’'s remarks about reimbursement weeetdid to Diaz’s
effort to obtain recovery for future school years. The coamtectly noted that IDEA’s
remedial provisions are designed to guarantee each child a FAPEQtaio provide
parents with “‘a todlike mechanism for compensating personalmpj” Id. at 31.

Here,however, Plaintiffs do not seekrecoveryor their anticipated
expenditures in future school years, nor do they seek reimbursement of any seatd, Inst

they seek a retroactive direct tuition payment to a private schooldts associated with
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the 2007-08 school year. They seek an order requiring the school tosttatedly[to]
pay expenses that it . [sh]ould have borne in the first instance.” Burlingtdiil U.S.
at 370-71.Diaz-Fonsecaloes not address the tygeaelief at issue in this case.

Defendantslso contend that “there is no dispute that the student D.A. was
accepted to the Rebecca School for the school year in question and attended throughout
the school year . . . [s0] there was no elimination of the opportunity for unilateral
placement.”(Def. Opp. Br. 10) Tis argument ignores IDE#requirement that school
districts provide each child with disabilities wa-APE. That obligation was not met
here. The fact that Plaintiffs convinced the Reb&mt#ool to enroll D.A. in the absence
of public funding does not alter that fact.

Finally, Defendantargue that important policy interestseserved by
their proposed limitation on IDEA’s remedial provisions. They argueitidaintiffs’
arguments are accepted, parents and praciteolswill

enter into . . sham transactigg] in which it is tacitly understood that,

should funding from the public school district . . . not be granted, the

parent will be relieved from paymenin such . . . [sham] transaction][s],

the parent has no incentive to agree to a reasonable tuition price, and the

private school could inflate that price to an amount that is well above

market rate.
(Def. Br.23)

Hearing officers and reviewing courts, however, alreadg@ss ample
authority to reject or reduce tuition funding or payment requests where theles$son
between parents and private scho@geCarter 510 U.S. at 16 (“Courts fashioning
discretionary equitable relief under IDEA must consider all relefeamdrs . . . Total

reimbursement will not be appropriate if the court determines that the cost ofvéte p

education was unreasonableGagliardg 489 F.3d at 112 (He district court enjoys
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broad discretion in considering equitable factors relet@mfashioning relief”)Holland

v. District of Columbig 71 F.3d 417, 425 (D.C. Cir. 1995) (remanding to district court

for consideration ofinter alia, reasonableness of tuition for which parents sought

reimbursementM.H. v. New York City Dep’t of Edc. 2010 U.S. Dist. LEXIS 45400,

at *119 (S.D.N.Y. 2010) (considering reasonableness of tuition amount in decision to

award reimbursementiEchenasy v. New York City Dep’t of Edu&04 F. Supp. 2d 639,

653 (S.D.N.Y. 2009) (same)Where there is evidentkata private school has
artificially inflated its tuition hearing offices and courts are required to tdkesinto
account in determining an appropriate tuition award, whether that amastitutes
prospective relief, retroactive reimbursement,edraactive direct payment of tuition.

Here,Defendants have not alleged bad faith on the part of either the
parents or th&®ebeccé&chool. There has been no suggedtiah the Rebecca School’'s
standard tuition is less than the $84,900 that the parents agreed téqgudave
Defendants suggested that thgion chargedvas unreasonable light of the education
and related servicabe School provided.

The lenient payment schedule the Rebecca Samdeted into with
Plaintiffs does not require ththeir claim be rejectedThepayment schedule reflects the
fact that tuition expenses at the Rebecca School dwarf Plaintiffs’ annualendéven
assuming arguendbat“the Rebecca School intended to rely on the DOE to provide
tuition funding; as Deendants arguebef. Br. 24), this does nothange the nature of
DOE's obligations to D.A. and his parentsder IDEA. Presumably, nearly gtlarents
who make a unilateral placement untd2EA and then seek tuition reimbursemaat at

leastin partout ofahope,belief, or expectatiothat theschooldistrict will ultimatelybe
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forced to fund their placement. The only difference in this case is that the Rebecca
School absorbed some of that risk, by agreeing with a needy family to a permissive
payment schedule. That agreement does not change the fact that Defendants denied D.A.
a FAPE, that the Rebecca School was an appropriate placement, that the equities favor
payment of tuition, and that § 1415(1)(2)(C)(iii) is sufficiently broad to encompass the
retroactive direct tuition payment relief Plaintiffs seek.

CONCLUSION

For the reasons stated above, Plaintiffs’ motion for summary judgment
(Docket No. 31) is GRANTED, and Defendants’ motion for summary judgment (Docket
No. 27) is DENIED. The parties are directed to submit a proposed judgment to this Court
by February 5,2011.

Dated: New York, New York
February 1, 2011 SO ORDERED.

Paul G. Gardephe g
United States District Judge
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