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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
FREDDA MALENA,

Plaintiff,

09 Civ. 5849JPO)
-against
: MEMORANDUM AND

VICTORIA'S SECRET DIRECT, LLGt al, : ORDER

Defendans. :
_____________________________________________________________ X

J. PAUL OETKEN, District Judge:

Before the Court are two motions for partial summary judgment, one filed by the
Victoria’s Secret entities that are defendantsis case (the “Corporate Defendantédkt. No.
76) and the other filed by the individual defendant, Ann O’Malley (Dkt. No. 8)M4dlley and
the Corporate Defendardise together referred to tee “Defendants”). Defendants’ motions
seek partial summaijudgment dismissing claims brought by Plaintiff FredtiE#enaunder the
Fair Labo Standards Act, 29 U.S.C. § 2é6seq(the “FLSA”); New York State Labor Law,
N.Y. Lab. Law 88 162(2), 19%t seq(“NYSLL”"); New York state labor regulation,Y.
Comp. Codes R. & Regs. tit. 12, § 142-2.4; the Family Medical Leave Act, 29 U.S.C. 8t2601
seq.(the “FMLA"); the New York State Human Rights Law, N.Y. Exec. Law § 29&eq.
(“NYSHRL"); and the New York City Human Rights LalNew York City Administrative Cde
§ 8-101et seq(“NYCHRL").* (Dkt. Nos. 76, 82see alsaComplaint, Dkt. No. 1 (“Compl.”).)
For the reasons discussed below, both of Defendants’ motions are granted in part and denied i

part.

! Plaintiff has also brought additional claims under the FLSA and NYSlithare not at issue in the instant
motions.
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Background

A. Malena’'s Employment

From November 200® February 2009, Plaintiff Fredda Malena worked as an executive
assistant to Defendant Ann O’Malley. (Affidavit of Fredda Malena dated &eb24, 2012
(“Malena Aff. II") 1 2 appended as Ex. A @ertificationof Anthony Carabba, Jr. in Opposition
to Defendants’ Motion for Summary Judgment, Dkt. No. 92 (“Carabba DgchAt)the start of
Malena’s employment, the group headed by O’Malley managed “creative servichsgling
photography, catalog design, and copy for the Victoria's Secret catadagtarnet site.
(Transcript ofSeptember 9, 2010 Deposition of Ann O’'Malley (“O’Malley Trat)1920, 24-25,
361-62, appended as Ex. C to Carabba Decl. and as ERetlaration of Michael C. Griffaton
in Support of Defendants’ Motion for Summary JudgmBkt. No. 78 (“Griffaton Decl. I7).)

O’Malley and her group, including Malenfast worked withinVictoria’s Secret Direct,
LLC (“VSD"),? but were moved in about October 2007 to Victoria’s Secret Stores Brand
Management, Inc. (“SBM™o oversee creativeervices at both VSD and SBM. (Declaration of
Pia Ferrario, Dkt. No. 79 (“Ferrario Decl. I"), 11 7-9; Declaration of ShannayFbkt. No. 80
(“Foley Decl. I"), 11 810.)

Malena’s work responsibilities included: opening and sorting mail, organizesg fil
maintaining O’Malley’s calendar, assisting with meeting agendas andiagtand providing
various personal assistance to O’Malley, such as watering plants ongnestice providers at
O’Malley’s apartment. (Position Profilappended as Ex. H to Carabba Decl.; Affidavit of

Fredda Malena dad April 7, 2010 (“Malena Affl”) 1 6 appendd as Ex. GG to Carabba Dgcl

2|n fact, Malena worked at a subsidiary of VSD, Victoria's Secret Direct Mattia(how known as Limited
Brands Direct Media Production, Inc.), buty @mplicity, this opinion will follow Defendants’ practice of refeigin
to all entities within VSD as VSD.



O’Malley praised Malena’s performance in various notes to Maléd@eGarabba Decl.,
Exs. I, J,K, L, M, N, O, P, Q.) Malena alsereived an “Impact Award,” recognizing how she
had “touched everyone with her amazing, can-do attitude, her enthusiastictyrdagivi
boisterous spirit and her constant drive to help the company flourish” and how she “odgsiste
[went] above and beyond the call of duty by supporting not only [O’Malley] but also
[O’Malley’s] direct reports anflvas] quick to help anyone and everyone on the credgam in
any capacity possible.”Seelmpact Award, appended as Ex. R to Carabba Degbact Award
remaks, appended as Ex. S to Carabba Decl.) Malena’s 2008 performance review shows that
she received an overall performamaéng of 2, the second-highest of five ratings, about which
the review form statesFewassociates fall into this category. Thisgmn always accomplishes
results well beyond what is expected.” (Performance Review Form datgd &{2008at
cover, 5 appended as Ex. T to Carabba Decl.)

B. Malena’s Pregnancy and Subsequent Workplace Difficulties

Malenabecame pregnamindtook matenity leave which began in late July 2008.
(Malena Aff. 1l 110; Transcript of April 16, 201Deposition of Beth Fallacaro (“Fallacaro Tr.”),
appendedsEx. D to Carabba Decl. and Bg. 5 to GriffatonDecl. |, at 1I7; FMLA Approval
Letter, appended as Ex. Il to Carabba Decl.) Matestfied that, shortly after she announced
her pregnancy, a “coldness develop[ed]” in her relationship with O’Malleyan§Eript of June
29, 2010 Depositionf Fredda Malena (“Malena Tr."appended as Ex. B to CarabbadDand
as Ex. 3 to Griffaton Decl. I, at 241.)

Upon Malena’s return from maternity leave, O’Malley began criticihiagfor issues
that had never been problematic before her maternity leave, including Matkthisg, her

purportedly excessive friendess, and her email etiquett&Se@Malena Tr. 251, 261-62;



Malena Aff.1I 11 5-8, 13; O’'Malley Tr. at 298; January 16, 2009 Effnarh Fredda Malena
appended as Ex. W to Carabba Decl.; UndBiadil from Fredda Malena to Ann O’Malley,
appended as Ex. ¥ Carabba Decl.) Malena testified that O’Malley never mentioned Malena’s
pregnancyn Malena’s presence (Malena Aff.{ 4; Malena Tr. at 243), but prohibited Malena
from posting pictures of her children and coworkers’ children in her cubicle as she lead don
before her maternity lea®alena Aff.11 1 8, 13).

O’Malley met with the human resources (“HR”) manager assigned tgrbep, Beth
Fallacaro, on January 15, 2008’Malley told Fallacaro that she was concerned about Malena’s
performance and “ecwerned that a second child may keep her out of the off(€allacao Tr.
at 226.) Fallacaro’s hanaritten notesfrom the meeting includehese bullet points: “Fredda is
not ‘on’ all the time”; “her kid is always sic& taking time off” followed by “not chronic
illness” and “now a second child”; “need someone 24/7 (weekerfd®)’'getting support she
needs from Fredda”; “finding Jen Pincus to be more supportive and better fit w/ mmat A
needs”; “hormonal? not focused”; “can Fredda keep up w/ paEaltacaro Notes dated
Januarylb, 2008 appended as Ex. EE to Carabba Dsele alsd-allacaro Tr. aR21) In her
deposition, O’Malley confirmed that she had been concerned about Mabsaisces,
purportedly due to her child’s illnesse®©’Malley Tr. at 277-78.)

O’Malley also testified that there had been discussatmasit the possibility of replacing
Malena with Jennifer Pincus, another executive assistant in O’Malley(s gthough O’Malley
could not recall the timing of these discussions. (O’'Malley Tr. 346-47.) A seconchgneeti
between O’Malley and Fallacaro took place on September 8, 2008; Fallacaro’s ootési$r
meeting mention a “possible move” or “switch” of Malena and Pincus. (Fell&btates dated

September 8, 2008, appended asJxb Carabba Decl.) Fallacaro made notes two days later



about a discussion with her supervisor, Debra Bierman, about O’Malley and a “otiafide
search for admin but not too far in advafic@allacap Notes dated September 10, 2008,
appended as Ex.Kto Carabba Decl.) O’Malley later testified, “There was no confidential
search, just so you know. There was no confidential search.” (O’Malley Tr. at 346.)

The evidence shows thitaleng too, met with Fallacaro in HRndraisel concerns
about O’Malleys unfriendlybehaviortowards heronce in early Februa3009 and once
“[a]pproximately two days befordalena] was terminatédn late February 2009(Malena
Aff. 11 11 1516.) However, in these meetings, Malena did not attribute any of O’'Malley’s
conduct to dissatisfaction with Malena’s pregnancy or maternity leavalefisl Tr at 308
(“There was no way | was going to bring up discrimination to Beth Fallaggro.”

C. Victoria’s Secret Reductionin-Force

In February 2009, SBM and VSD both undertook a reductidorce (“RIF”). (Ferrario
Decl. 1 § 12; Foley Decl. | § 13As part of the associated restructuringmerous employees
were reassigned to different jobs. (Ferrario Decl. | § 13; Foley D®d41) O’Malley’s group,
which had been at SBMvas returnetb VSD. (Ferrario Decl. | | 245; Foley Decl. | 15-16.)
Then, thirty-two VSD employees, including Malena, were terminated in the [REfrario Decl.
| § 13; Foley Decl. 1 {1 14.)

Defendants have adduced evidence that all decisions &@ounations in the VSD RIF
were made by VSD’s CEO Pia Ferrario and VSD’s Senior Vice President of HussanrBes
Sheena Foley. (Ferrario Decl. | 1 16; Foley Decl. |1 § 17.) Ferrario aay Fadl been given a
dollar figure by which they were to redu¢&D’s costs. (Ferrario Decl. | § 17; Foley Decl. 1
18.) The twdhelddiscussions with various managers, including O’Maliegardingwhich

employees were critical to the Victoria’s Secret business. (Ferrariolet®; Foley Decl. |



20.) However, Ferrario and Foley insist that they did not ask O’Malley about the pebpte
own group, including Malena, because O’Malley did not then know that she would be demoted
to her previous position at VSD, that her group would be returned to VSD, bethgitoup
would be at all affected by the restructuring. (Ferrario Decl. | 11%oley Decl. | 11 222.)
They stress that O’Malley “was not . involved in, asked about, or a decision maker with regard
to her own team.” (Foley Decl. |  2&ealso Ferrario Decl. |  21; O'Malley Tr. at 364-85.)
The RIF and its consequences were announced to VSD employees on February 25 and 26, 2009;
only days before, SBM leadership had informed O’Malley that she would be EtorN&D.
(Ferrario Decl. | 1 %; Foley Decl. | § 16.)

In materiallyidentical languagdserrario and~oley explain their decision to terminate
Malena this way:

Before the 2009 RIF, Lynette Cortez’'s role was Senior Vice President f

Creative Services of VSD, reporting directly to Ms. Ferrario (the CEQ)tha

time, Jennifer Pincus was employed as Cortez’'s administrative assistanis Pin

earned $55,000 annually.. After the restructuring, Cortez was demoted to a

position that would instead report to O’Malley. Due to Cortez’s demotion, Cortez

was no longer senior enough to have an assistant (Pincus).his meant that

Creative Services for VSD had two assistart$alena and Pincusbut only one

open assistant position, the one reporting to O’Malley. Ms. Ferrario and [Ms

Foley] selected Pincus as O’Malley’s assistant for O’Malley’s newjaedi role,

and [they] identified Malena to be terminated as part of the RIF, because

Malena’s salary was $75,000 and Pincus’ salary was $55,000.
(Foley Decl. | 11 226; see alsd-errario Decl. | 1 225.) Foley and Ferrario also averred that,
“[i]n the year prior to the RIF, 17 associates from VSD took FMLA leave f@orearelated to
pregnancy, birth, or adoption; only two of those 17 associates (including Malena) were
terminatedas part of the RIF” and that “to the bestBéfrario and Foley]sknowledge, none of

the other 31 individuals at VSD who lost their jobs in the 2009 RIF were pregnant.” (Foley

Decl. | 19 2930; Ferrario Decl. | T 27.)



D. O’Malley’s Authority and Role in Malena’s Termination

According to evidence adduced by Defendants and not refuted by Plaintifé|léy\did
not have authority to hire or fire Plaintiff; did not maintain employment records; diclassify
employees as being exempt or rexempt from federal or state overtime pay requirements; did
not have sole authority to set her associates’ salary, working hours, or schaadlesl not
accept, process, or approve associates’ requests for FMLA leave. (Foley9e2236.)

Plaintiff's Interragatory Number 5 asked Defendants to “[iJdentify all persons who have
knowledge of any facts and/or circumstances relating to the cessation affRlaimiployment
with Defendants.” (Defendants’ Responses to Plaintiff's First Setefrogatorieon
Individual Claims, appended as Ex. BB to Carabba Decl. (“Interrogatory Respdnaes.)
While objecting that the “request exceed[ed] the parameters of permidsibbvery under
Local Rule 33.3(a),” Defendants responded:

Plaintiff

Ann O’'Malley

Beth Fdlacaro

Debra Berman

Sheena Foley

Pia Ferrario
(Id.; see also/erification of Ann O’Malley, appended as Ex. DD to Carabba Decl.

Plaintiff's Interrogatory Number 6 asked Defendants to “[ijdentifp@rsons involved in
the decision to reassign somet hat all of the employees in Plaintiff’'s department.”
(Interrogatory Responsest 6) Defendants responded:

Ann O’'Malley

Sheena Foley

Pia Ferrario

(Id. at 7.) With the filing of theirreply papersDefendantamendedher answer to

Interrogatory Nurber 6 to remov®’Malley’s name from the list given above and to explain



that “Ann O’Malley provided some input into the reorganization process regastitagnc
associates of Victoria’s Secret Direct, but not regarding thedersen department” of
O’Malley, Malena, and two others. (Defendants’ Amended Response to Plaintiff'S &tirsf
Interrogatories on Individual Claims (“Amended Interrogatory Respynappended as Ex. 6 to
Reply Declaration of Michael G. Long, Dkt. No 95.)
I. Legal Standard for Summary Judgment

Summary judgment is appropriate where “the movant shows that there is noegenui
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a). The “mere existence of some allegeddhdispute between the parties will
not defeat an otherwise properly supported motion for summary judgment; themesiire
that there be ngenuineissue ofmaterialfact.” Scott v. Harris 550 U.S. 372, 380 (2007)
(internal quotation marks and citat omitted). “A fact is ‘material’ when it might affect the
outcome of the suit under governing law,” and “[a]n issue of fact is ‘genuine’ if thereads
such that a reasonable jury could return a verdict for the nonmoving p&regarthy v. Dun &
Bradstreet Corp.482 F.3d 184, 202 (2d Cir. 2007) (internal quotatr@rksand citation
omitted).

When determining whether a genuine dispute of material fact exists, a cotuiemus
the facts in the light most favorable to the non-moving party and aliaeasonable inferences
in that party’s favor.See Fincher v. Depository Trust & Clearing Cop04 F.3d 712, 720 (2d

Cir. 2010).



II. Discussion

Thisdiscussion addresses in turn (1) Plaintiff's claims against the CorporatedBefe
for discrimnation and retaliation; (2) her claims against O’Malley for discrimination and
retaliation; (3) her claimfor aiding and abetting pregnancy discrimination; (4) her spread-of-
hours claim; and (5) certain claims that Plaintiff has withdrawn in the faddefehdants’
motions.

A. Discrimination and Retaliation Claims against the Corporate Defendants

Against the Corporate Defendant4alenaassertglaims for pregnancy discrimination
under the NYSHRL and NYCHRL and for retaliation under the FMLA and NYSHRL and
NYCHRL.

1. Pregnancy Discrimination

Though neither the NYSHRL nor the NYCHRL explicitly names pregnancytygseeaof
actionable discrimination, courts have deemed pregnancy discrimination blgiander both
laws. SeeElaine W. v. Joint Disease N. Gen. Hosp.,,IB& N.Y.2d 211, 216, 613 N.E.2d 523
(1993) (explaining that, under the NYSHRL, “distinctions based solely upon a woman'’s
pregnant condition constitute sexual discriminatio@3ralp v.Credit Agricole Cheuvreux
North America, InG.2009 N.Y. Misc. LEXIS 4575, at *8, 2009 N.Y. Slip Op 30174 (N]Y.
Sup. Ct. Jan. 26, 2009) (stating that “without question,” under both NYSHRL and NYCHRL,
“Plaintiff is female and was pregnant, and so is and was a member of a protess€y cl
Wenping Tu v. Loan Price Cor21 Misc 3d 1104[A], at *6, 873 N.Y.S.2d 238, 2008 N.Y.
Misc. LEXIS 5606 (N.Y. SupCt., September 23008)(recognizingan NYCHRL claim for
discriminatory hostilenvironmenbecause of pregnancstating that the City Lawas

designed tdoe more protective than its State and Federal counterparts”).



Pregnancyliscriminationclaims under the NYSHRL arldYCHRL are analyzed using
the threestep burden-shifting framework established/icDonnell Doudas v. Green411 U.S.
792 (1973).SeeLambet v. McCann Erickson543 F. Supp. 2d 265, 277 (S.D.N.Y. 2008)ing
Weinstock v. Columbia Universit®24 F.3d 33, 42 n.1 (2d Cir. 2008rzer v. Kingly Mfg.
156 F.3d 396, 400-01 (2d Cir.1998 ermanMastour v. Fin. Indus. Regulatory Auth., In814
F. Supp. 2d 355, 366 (S.D.N.Y. 2011) (explaining that, though the NYCHRL has broader scope
than the NYSHRL and federal law, “[in analyzing whether a plaintiff ha®daa triable issue
of fact as to whether her termination was motivated by discriompanimus under the
NYCHRL, the courts have continued to employ the familiar bustefting analysis of
McDonnell Douglas ..").

Under theMcDonnell Douglasramework,

plaintiff must first establish a prima facie case of discrimination. Plaintijf coa

so by showing that: (1) she is a member of a protected class; (2) she satisfactor

performed the duties required by the position; (3) she was discharged; and (4) her

position remained open and was ultimately filled by ap@gnant employee. A

plaintiff may also establish the fourth element by demonstrating that the discharge

occurred in circumstances giving rise to an inference of unlawful discrimnati

A plaintiffs burden to establish a prima facie case of discriminatiowleis

minimis.
Lambet, 543 F. Supp. 2d at 277 (internal quotation marks and citation omittelintiff must
also be able to point to some admissible evidence from which a rational jury coultianfidret
employer knew that the plaintiff was pregnanid’ “Once a plantiff meets this initial burden,
the burden then shifts to the defendant to offer a legitimate nondiscriminaeonri®r the
termination. If defendant does so, the burden returns to the plaintiff to show that teaseal
for plaintiff's termination was [her pregnancy].KermanrMastour, 814 F. Supp. 2dt366. This

final burden‘may often be carried by reliance on the evidence comprising the prima facie case,

without more.” Cronin v. Aetna Life Ins. Co46 F.3d 196, 203 (2d Cir. 1995).

10



“To avoidsummary judgment in an employment discrimination case, the plaintiff is not
required to show that the employer’s proffered reasons were false or playsdd imotihe
employment decision, but only that they were not the only reasons and that the puéhdbde
was at least one of the ‘motivating’ factorgdolcomb v. lona Collegeb21 F.3d 130, 138 (2d
Cir. 2008) (citingCronin, 46 F.3d at 203oltz v. Rockefeller & Co., Inc258 F.3d 62, 78 (2d
Cir. 2001)° The employer “may still raise the defense that it would have [terminated
Plaintiff] regardless of her [pregnancy]. But the validity of this defensedinarily for the jury
to decide at trial rather than for the court to determine on a motion for summanmejidy
Holtz, 258 F.3d at 7%citation omitted).Indeed, the Second Circuit has “repeatedly expressed
the need for caution about granting summary judgment to an employer in a diatomcase
where. . . the merits turn on a dispute as to the employer’s intétdltomh 521 F.3d at 137.

It is well settled in the Second Circuit that,

[b]ecause writings directly supporting a claim of intentional discrimination are

rarely, if ever, found among an employercorporate papers, affidavits and

depositions must be carefully scrutinizéar circumstantial proof which, if
believed, would show discriminatiortiowever, even in such casegp§aintiff

mug provide more than conclusomllegations of discrimination to defeat

motion for summary judgmengand show more than some metaphgisiioubt as

to the material facts.

Britt v. Merrill Lynch & Co, 2011 U.S. Dist. LEXIS 96884t *20-21 (S.D.N.Y. Aug.
26, 2011)citing, inter alia, Gorzynski v. Jetblue Airways Coyp96 F.3d 93, 101 (2d

Cir.2010)) (internal quotation marks and addhiaibcitations omitted).

% This rule is not inconsistent witt. Mary’s Honor Ctr. v. Hicks509 U.S. 502 (1993), which explains that “a
reason cannot be proved to be agxtfor discriminationunless it is showboththat the reason was falsmdthat
discrimination was the real reasorid. at 515 (internal quotation marks omittedt. Mary’s governs where a
plaintiff seeks to show pretext, but “a plaintiff who.claims that the employer acted with mixed motives is not
requiredto prove that the employerstated reason was a pretextidlcomb 521 F.3d at 137. Pretext is but one
way to raise a genuine issue of material fact whether the adverse action tivasethdy discriminatory intentThe
guestion inSt. Mary’swas whether evidence that a proffered nondiscriminatory reason was-falde absence of
evidence of discriminatory intertcould be sufficient to reestablish a presumption of unlawful discrimimati
cannot. St. Mary’s 509 U.S. 502 But evidence that discriminatory intent was one factor motivating tipéoger’s
decision can, by itself, make summary judgment for the employer imyaygte.

11



a. Plaintiff's Prima Facie Case
Defendants “assum[e], for the purposes of summary judgment only, that Ptaontdf
establish grima faciecase of pregnancy discrimination.” (Defs.’ Br., Dkt. No. 77, a¢ 11
Plaintiff has addced evidence that she was pregnant and that her employethatehe was
pregnant when it approved her FMLA maternity leave. She has shown that she received an
award and various forms of praise for her job performance before her pregnantyas Shan
that she was terminated, and she has shown that some of the circumstances surraunding he
termination—O’Malley’s expression of concern to HR about Plaintiff's pregnancy and
hormones—give rise to an inference of unlawful discrimination. Plaintiff has medéhminimis
burden of establishing@ima faciecase of pregnancy discrimination, creating a presumption of
discrimination.
b. Legitimate Nondiscriminatory Reason
Plaintiff concedes that Defendants have proffered a legitimate, nondrsiony reason
for terminating Plaintiff's employment: tredmpany’s cossaving reductionn-force. (Pl.’s Br.,
Dkt. No. 90, at 14.) The RIF was a legitimate, nondiscriminatory reason fonfiP&aint
termination and is sufficient to overcome the presumption ofidigation created by Plaintiff's
prima faciecase.See, e.gSabatino v. Flik Int'l Corp.286 F. Supp. 2d 327, 334 (S.D.N.Y.
2003) (agreeing with the “many courts [that] have found that a reduction in workborce f
financial reasons is sufficient talfill a defendants’ burden of production” under tieDonnell
Douglasframework).
C. Discriminatory Motivation for Termination
Though the presumption of discrimination has dropped away, Plaintiff “may stithibr

by showing, without the benefit of the presumption, that the employer’s deteoningts in

12



fact the result of . .discrimination.” Holcomh 521 F.3d at 138. Defendants argue that Plaintiff
cannot meet this burden because there is no evidence imputing O’'Mplhégrgially
discriminatoy intent to Ferrario and Folewho made the decision to terminate Plaintiff. It is
true that no evidence indicates that Ferrario or Foley knowingly acted wiimpermissible
intent. The question then arises whetheiGbgporateDefendants are ent to summary
judgment or whether Ferio and Foley’s termination of Plaintiyen if executed with an
innocent state of mind, might nonetheless have been tainted by attnugable to O’'Malley

The Supreme Court recently “consider[ed] the circumstances under which ane&mploy
may be held liable for employment discrimination based on the discriminatory arfiaus o
employee who influenced, but did not make, the ultimate employment deciStaub v.
Proctor Hosp, 131 S. Ct. 1186, 1189 (2011). The Court concluded that, “if a supervisor
performs an act motivated by [discriminatory] animus thattendedby the supervisor to cause
an adverse employment action, and if that act is a proximate cause of the utnpiatgneent
action, then the employés liable” under applicable nondiscrimination I4wd. at 1194.
“Proximate cause requires only some direct relation between the injeryeasand the injurious
conduct alleged, and excludes only those link[s] that are too remote, purely contingent
indirect.” 1d. at 1192(internal quotation marks and citation omittedfurther, “it is common for
injuries to have multiple proximate cause#d: (citation omitted).

Here, Plaintiff has adduced evidence that, months prior to her termination, agents of the
Corporate Defendants discussed a “confidential search for [an] admin” acedihintiff.
(Fallacaro Notes dated Septembey2@08.) She has shown that O’Malley met with an HR

official on two occasions to expresohcerns” about Malena’s pregmy, hormones, and

* ThoughStaubconcerned the Uniformed Services Eayshent and Reemployment Rights Act of 1994, 38 U.S.C.
§ 4301et seq, Plaintiff and at least the Corporate Defendants agree that the case applieSeefé!s(Br. at 20
21; Defs.” Reply Br., Dkt. No. 94, at2n.1.)

13



parental obligations.Id.; Fallacaro Notes dated Janud, 2008 Fallacaro Notes dated
September 8, 200&allacaro Trat 221.)

Ferrario and Foley have averred that O’'Malley “was notinvolved in, asked about, or
a decision mieer with regard to” Plaintiff's termination. (Foley Decl. | {1 22; FerrarexDI
21;see alsdD’'Malley Tr. at 364-85.) But Defendants have not adduced evidence that, in
deciding to terminate Malena, Ferrario and Foley did not consider (or were enafjvar
O’Malley’s dissatisfaction with Malenandbr a confidentiaHR plan to replace Plaintiff.

Defendants argue that Plaintiff is relying only on her own speculation tharibeand
Foley were influenced by O’Malleyjsotentialbias against Malena. ndl that argument may
well be persuasive at trial. For now, however, no evidence shows that O’'Mali¢gigialbias
did not influence the decision to terminate Malena or that it did. Given such a gap in the
evidence, the Court must make all reasonable inferendasanof the non-moving partyhere,
the plaintiff. It is not unreasonable to infer that Ferrario and especialighi#iR Foley would
have learned about O’Malley’s dissatisfaction with Plaintiff, which O’B\alleported to HR.
Malena may havan uphill battle at trial to show that O’'Malley’s reports to HR, “motivated by
[discriminatory] animus” andifitended. .. to cause an adverse employment action,” were “a
proximate cause” of her terminatioBtauh 131 S. Ct. at 1194. But Defendants have not
adduced evidence that O’Malleyp®tentiallyanimusmotivated actionsverenota proximate
cause for the terminatieronly that financial concernsere Thus, he evidence currently
before the Court does not entitle the Corporate Defendants to syfuegment on Plaintiff's

discrimination clairs.

14



2. FMLA Retaliation

Malena also claims that, in violation of the FMLA, the Corporate Defendaatsmtedt
against her fotaking maternityeave. FMLA retaliation claims are also analyzed using the
McDonnell Douglashurdenshifting test. Potenza v. City of New YQr&65 F.3d 165, 167 (2d
Cir. 2004).

a. Prima Facie Case

To make out @rima faciecaseof retaliation under the FMLAg plaintiff must establish
that: (1) she exercised rights protected under the FM{&;she was qualified for her position;
(3) she suffered an adverse employment action;(dhthe adverse employment action occurred
under circumstances giving rise to an inference of retaliatory inleréat 168.

Plaintiff has shown that she took maternity leave pursuant to the FMLA. As discussed
above vis-a-vis her pregnancy discrimination claims, she has shown that she \fiesl ol
her position and that she suffered an adverse employment action in the form ahiveatien.
And Malena has adduced evidence that O’Malley complained to HR that Malena towk off
much time to care for her children and was therefafé to be O’Malley’s assistapas well as
that O’'Malley treated Malena in an unfriendly way after her return frdthA-leave. A
reasonable jury could find that O’Malley’s state of mind included dissdimfewith Malena’s
departure from her job to take maternity leave under the FMLA. These are canuessivhich
give rise to an inference of retaliatory intent oMalley’s part, which as discussed aboveaay
be attributable to the Corporate Defendants. Thus, Plaintiff has ma memimisburden of

stating gprima faciecase.

15



b. Legitimate Nondiscriminatory Reason

As discussed above visvis Plaintiff's pregnancy discrimination claims, the Corporate
Defendants have stated a legitimate nondiscriminatory basis on which ititeyhawve
terminated Malea: the February 2009 reductionforce at Victoria’'s Secret.

C. Retaliatory Motivation for Termination

As abo discussed above, Defendants have adduced evidence that the deaisoin
Plaintiff's termination considered financial reasons for the terminaticweMer, no evidence
shows whether or not those decision-makers also considered O’Malley’s comalzont
Plaintiff, which may have been motivated by discriminatory or retaliatory inthrst as with
Plaintiff's pregnancy discrimination clasnthe Corporate Defendants have failed to show that
there is no genuine issue of material fact as to thevatansthat were proximate causes of
Plaintiff's termination. Accordingly, the Corporate Defendants are riteghto summary
judgment on Plaintiff's FMLA retaliation claim.

3. NYSHRL and NYCHRL Retaliation

Plaintiff additionally alleges that the Corporate Defendants “discrimingi@id st
Plaintiff in retaliation for, and on account of, her opposing discrimination and agdegtimights
under the anti-discrimination laws with respect to compensation, terms, conditibpsivileges
of employment irviolation of the [NYSHRL] and [NYCHRL].” (Compl. 1 92.)

“Retaliation claims under... the State and City Human Rights Laws are analyzed under
the same ‘burdeshifting’ framework set forth by the Supreme CouricDonnell Douglas
Corp. v. Greeri Apionishev v. Columbia Univ. in N,Y2012 U.S. Dist. LEXIS 8160, at *27

(S.D.N.Y. Jan. 23, 2012) (citirfgpiegel v. Schulman604 F.3d 72, 80 (2d Cir. 2010)).
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The NYSHRL provides that “[i]t shall be an unlawful discriminatory practiceafor
person engagy in any activity to which this section applies to retaliate or discriminate against
any person because he or she has opposed any practices forbidden under thisNaiicle.”
Exec Law 8§ 296(7). Here, the relevant “practice forbidden” is “[flor an eoy#r .. . because of
an individual’s [pregnancy] . . . to discriminate against such individual in compensation or i
terms, conditions or privileges of employmenN’Y. Exec. Lawg 296(1)a).

To establish @rima faciecase of retaliation under the NY8H, as under federal
employment antdiscrimination law, a plaintifEmployee must show that (1) she engaged in
protected activity; (2) the employer was aware of this activity; (3) théogemptook adverse
action against the employee; and (4) a causal connection exists betweenettegauttivity
and the adverse actio@umay v. City of New York011 U.S. Dist. LEXIS 118932t *24-25
(S.D.N.Y. Oct. 13, 2011). “[G]eneral corporate knowledge that the plaintiff has engaged i
protected activityis suficient.” Holland v. City of New York, DolTR011 U.S. Dist. LEXIS
144941, at *25-26 (S.D.N.Y. Dec. 15, 2011) (quotitaane v. Clark508 F.3d 106, 115 (2d
Cir. 2007))°

As to the NYCHRLthe traditional view helthat“the Federal civil rights statit
proscribing retaliation (42 USC 8§ 2000e-3 [a]) and Administrative Code 8§ 8-107 (7) asdlyirt
identical” Pace Univ. v. New York City Common Human Right2200 A.D.2d 173, 182, 611

N.Y.S.2d 835 (N.Y. App. Div. 1994)ev’'d on other grounds85 N.Y.2d 125 (1995)However,

® General corporate knowledge sufficient, however, if there is aalisence of any evidence of causatioBritt

v. Merrill Lynch & Co, 2011 U.S. Dist. LEXIS 96881, at *48 (S.D.N.Y. Aug. 26, 2011¥xee alsdsordon v. New
York City Bd. of Edug232 F.3d 111, 117 (2d Cir. 2000) {f& lack of knowledge on the part of particular
individual agents is admissible as some evidence of a lack of a causal conmectidaring plaintiff's

circumstantial evidence of proximity or disparate treatmeriltyray v. Visiting Nurse Servs. of YW 528 F. Supp.
2d 257, 271 (S.D.N.Y. 2007) (“[Dlistrict courts have consistently bight, with regard to the causation prong of the
prima facie standard, absent any evidence to support an inference that tlomohedisis knew of plaintiff's
complaints plaintiff cannot rely on circumstantial evidence of knowledge as evidence sdtiau”).
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the Local Civil Rights Restoration Act of 2005, N.Y.C. Local Law No. 85 (2005) (the
“Restoration Act”) amended the NYCHRL to confirm the legislative intent to eliminate
“parallelism” between the NYCHRL and the federal and statedesitrimination laws:

The provisions of this... title shall be construed liberally for the accomplishment

of the uniquely broad and remedial purposes thereof, regardless of whether

federal or New York State civil and human rights laws, including trengs with

provisions comparably-worded to provisions of this title, have been so construed.
Restoration Act 8 7. ThuBlYCHRL claimsmustbe ‘“reviewed independently from and ‘more
liberally’ than theifederal and state counterpartd.beffler v. Statemsland Univ. Hosp.582
F.3d 268, 278 (2d. Cir. 2009it{ing Williams v. New York City Hous. Autbl A.D.3d 62, 66-
69, 872 N.Y.S.2d 27 (N.Y. App. Div. 2009)).

The text of the NYCHRL provides that “[i]t shall be an unlawful discriminatoagice
for any person engaged in any activity to which this chapter applies to retaliageidmdate in
any manner against any person because such person has (i) opposed anyqiadtiea tinder
this chapter.” NYEIRL § 8-1017). “The [NY]CHRL is slightly more solicitous of retaliation
claims than federal and state law because, rather than requiring a plastiditan ‘adverse
employment action,’ it only requires him to show that something happened that asmnably
likely to deter a person from engagim protected activity.””Rozenfeld v. Dep’t of Design &
Constr, 2012 U.S. Dist. LEXIS 97030, at *37 (E.D.N.Y. July 11, 2012) (citation omitted).
Otherwise, grima faciecaseof retaliationfaces the same requirements under the NYCHRL as
under the NYSIRL. See id.

a. Prima Facie Case
As discussed above, it is not in dispute that Plaintiff’'s termination was an @dvers

employment action. To statgpaima faciecase of retaliation under the NYSHRL and

NYCHRL, Plaintiff must adduce evidence that she engaged in protected activibycing
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concerns to Fallacaro in HR about O’Malley’s negative treatment of fa¢héh employer was
aware of this activity, and that there was a causal connection between the paatecitgychnd
her termination.

Malena’s affidavit states that she twice raised concasosit O’Malley’s behaviowith
Fallacaro, once in early February 2009 and once “[a]pproximately two days béferegs
terminated’in late 2009.(Malena Aff Il 1 1516.) However, in these visits, Makenever
characterized any of O’Malley’s behavior as discriminatory or relatéthtena’s pregnancyro
maternity leave. (Malena Tat 308 (“There was no way | was going to bring up discrimination
to Beth Fallacaro.”).)

It is true that “[n]ot every conigint garners its author protection ungknti-
discrimination laws]and that, generally, “[w]hile no ‘magic words’ are required, the complaint
must in some way allege unlawful discrimination, not just frustrated ambitBrderick v.
Donaldson 437 F.3d 1226, 1232 (D.C. Cir. 2006) (citation omittedg alsdMiller v. Am
Family Mut. Ins. Cq.203 F.3d 997, 1008 (7th Cir. 2000A¢' employee can honestly believe
she is the object of discrimination, but if she never mentions it, a claim of retaisation
implicated, for an employer cannot retaliate when it is unaware of any cotsp)ei

However, there are times when even inaction can constitute protected aactivity f
retaliation purposes undgzderal antidiscrimination law See, e.gCrawford v. Metro. Gov't of

Nashville & Davidson County, Ten®55 U.S. 271, 277 (2009téting that, with regard to Title

® See alsdRamos v. City of New Yqrk997 U.S. Dist. LEXIS 1053&t *7 (S.D.N.Y. July 21, 1997) (“While there
are no magic words that must be used when complaatingt a supervisor, in order to be protected activity the
complainant must put the employer on notice that the complainant tsefi@teadiscrimination is occurring. . To
be actionable, the unfair treatment must be due to one’s membership isdquralass and the complaint must
make that point sufficiently clear.”);ong v. Russell County Comm2010 U.S. Dist. LEXIS 136618} *49-51
(M.D. Ala. Dec. 27, 2010) (“[T]o engage in protected activity, the engdayust still, ‘at the very least,
commuicate her belief that discrimination is occurring to the employer,’candot rely on the employer to ‘infer
that discrimination has occurred.” . [A]Jn employer is put on notice of discrimination by the content of the
discussion, not by unspoken rvattions.” (quotingDemers v. Adams Homes of Nw. Florittec., 321 F. App’x.
847, 852 (11th Cir. 2009)).
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VII's prohibitionagainstetaliation for “opposition” to discrimination, “we would call it
‘opposition’ if an employee took a stand agaeus employer’s discriminatory practices not by
‘instigating’ action, but by standing pat, say, by refusing to follow a sugmtsiorder to fire a
junior warker for discriminatory reasot)s McDonnell v. Cisnerqs84 F.3d 256, 262 (7th Cir.
1996) (conclding that Title VII prohibits retaliation “where the employer retaliate[d] agamst a
employee for having failed to prevent the filing of a complaint” by another).

Here, though Plaintiff did not mention discrimination in her HR complatats,
complaints BoutO’Malley’s treatment of hewere lodged witlihe very HR officialwith whom
O’Malley had raised concerns about Plaintiff's pregnancy, parental tbhgahormones, and
professional abilities. ThougWalenadid not voice her suspicions that discmaiory intent lay
behind O’'Malley’s negative treatment idalena, there is evidence that Fallacalready knew
that O’'Malleymay haveharbored discriminatory intent towardaintiff. Thus, the evidence
permits a finding thatnivoicing concerns to Fallacaro, Plaintiff “opposed practices
forbidden under [the NYSHR&and NYCHRL,” i.e., what may have begiregnancymotivated
discriminationby O’Malley “in terms, conditions or privileges of employmiénN.Y. Exec
Law 88 296(1), (7)NYCHRL 8§ 81071), (7). And since “general corporate knowledge that the
plaintiff has engaged in protected activisysufficient; Holland, 2011 U.S. Dist. LEXIS
144941, at *25-26, evidence of Fallacaro’s existing knowledge of O’Malley’sadtatend
constitutes evidence that the Corporate Defendants knew that Plaintiff had opzedne
treatment which, they knew, may have been motivated by discriminatory arfttfaustiff has
thus made a sufficient showing at this stage that she engaged in protectedadivat the

Corporate Defendants were aware of that activity.
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Plaintiff may show that retaliation for her protected activity caused her ternmnatio
“either: (1) indirectly, by showing that the protected activity was folloaledely by
discriminatory treatmengr through other circumstantial evidence such as disparate treatment of
fellow employees who engaged in similar conduct; or (2) directly, through evidénce
retaliatory animus directed against the plaintiff by the deferid&@wrdon v. N.Y. City Bd. of
Ed, 232 F.3d 111, 117 (2d Cir. 200@)ting Cosgrove v. Sears, Roebuck & CdF.3d 1033,
1039 (2d Cir. 1993)) Here, Plaintiff's visits to Fallacaro in HR occurred approximately three
weeks before her termination and two days before her termindtfanproximity of these visits
and the adverse employment action create an inference of a causal relationship thetween
See Gorzynskb96 F.3cat 110 (“Though this Court has not drawn a bright line defining, for the
purposes of a prima facie case, tliter limits beyond which a temporal relationship is too
attenuated to establish causation, we have previously held that five months is not todilmhg
the causal relationship(citation omitted).

Accordingly, Plaintiff has stated prima faciecas of retaliation under the NYSHRL and
the NYCHRL.

b. Legitimate Nondiscriminatory Reason

As discussed above visvis Plaintiff's claims of pregnancy discrimination and FMLA
retaliation, the Corporate Defendants have stated a legitimate nondiscrignbeeisron which
they might have terminated Malertee February 2009 reduction-force at Victoria's Secret.

C. Retaliatory Motivation for Termination

As also discussed above, Defendants have adduced evidence that the dedigienn

Plaintiff's terminaton considered financial reasons for the termination. However, no evidence

shows whether or not those decision-makers also considered O’Malley’s comalzont
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Plaintiff, which may have been motivated by discriminatory or retaliatory intentjoes an
evidence show whether or not the decisiakers considered the complaints Plaintiff made to
HR about O’'Malley immediately before the Corporate Defendants terminktiedfP Just as
with Plaintiff's claims ofpregnancy discriminatioand FMLA retalidion, the Corporate
Defendants have failed to show that there is no genuine issue of materialtéattteas
motivations for Plaintiff's termination. Accordingly, the Corporate Defendargsiot entitled
to summary judgment on PlaintifffYSHRL and NYCHRL retaliation clains.

B. Discrimination and Retaliation Claims against Defendant O’Malley

For the reasons discussed below, O’Malley cannot be held directly liaBlaiotiff's
FMLA retaliationand NYSHRLdiscrimination claims, but she may be liafderetaliation
undertheNYSHRL and for discrimination and retaliation under M¢CHRL

1. FMLA Claim

A person can face individual liability under the FMLA only if that person is an
“employer.” SeeSmith v. Westchester Count9 F. Supp. 2d 448, 475 (S.D.N.Y. 2011). The
term “employer,” in this context, can include “any person who acts directly oeatigiin the
interest of an employer to any of the employer’'s employ@SsC.F.R. § 825.104(d), but to
determine whether an individual qualifies as an individual employer acting “intdrest of
[another] employer,” courts in this Circuit have adoptetiemonomic reality” testSmith 769 F.
Supp. 2d at 475

Under this test, to determine whether a person or entity is an employes, cmnsider
whether the alleged employéf) had the power to hire and fire the employees, (2) supervised
and controlled employee work schedules or conditions of employment, (3) deternamatkt

and method of payment, and (4) maintained employment recdrdsrhan vRSR Sec. Servs.,
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Ltd., 172 F.3d 132, 139 (2d Cir.1999) (internal quotatiarksand citatioromitted). “No one

of the four factors standing alone is dispositive. Instead, the ‘economic resditgncompasses

the totality of circumstances ..” Id. (citation omitted). The Second Circuit has clarified that

its cases do not “support[] the application of a rigid four-part test” and that thextborsf above

“can besufficientto establish employer status” but are nmcessaryo establish an

empbyment relationship.’Ling Nan Zheng v. Liberty Apparel Co. In855 F.3d 61, 69 (2d Cir.

2003). On the other hand, to grant summary judgment to a defendant, “the Court need not decide
that every factor weighs” in the defendant’s favit. at 77.

According to evidence adduced by Defendants and not refuted by Plaintiff, OyMa)le
did not have authority to hire or fire Plaintiff, (2) did not have sole authority to satif&
working hours or schedule, did not classify employees as being exempt exerapt from
federal or state overtime pay requirements, and did not accept, procegspue &ssociates’
requests for FMLA leave; (3) did not have sole authority to set Plaintiff'sysaliad (4) did not
maintain employment records. (Foley Dedq 3236.)

To be sure, O'Malley was Malena’s boss and hence supervised her schedule and
conditions of employment. And she played a part in setting Plaintiff's sal&eePerformance
Review Form dated April 16, 2008.)

But in view of all the circumstaes, O’'Malley was not, in economic reality, Malena’s
employer. Accordingly, O’'Malley cannot be liable for the FMLA retaliafibat Plaintiff
alleges. O’Malley’s motion for summary judgment is graraedothis claim.

2. NYSHRL Discrimination Claim
Again, under the NYSHRL'’s Section 296(1)(a), it is “an unlawful discriminatory

practice (a)[flor an employer . . because can individuals. . .sex[or pregnancy] . . . to
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discharge from employment such individual or to discriminate against such indiwidual
compensation or in terms, conditions or privileges of employment.” N.Y. Exec. La®($)29

Individual liability may lie unde8 296(1) but is fimited to individuals with ownership
interest or supervisors, who themselves, have the authorityetarukfire employees.Banks v.
Corr. Servs. Corp475 F.Supp.2d 189, 199 (E.D.N.Y. 2007) (internal quotation marks and
citationomitted);see alsdHubbard v. No Parking Today, IndNo. 08 Civ. 7228 (DAB), 2010
U.S. Dist. LEXIS 101218t *29-30 (S.D.N.Y. Sept. 22, 202@atrowich v. Chemical Bank3
N.Y.2d 541, 542, 483 N.Y.S.2d 659, 473 N.E.2d 11 (1984) ¢urian); Tomka v. Seiler Corp.
66 F.3d 1295, 1317 (2d Cir. 1995) (citiRgtrowich.

As discussed above, the evidence shows thdiay did rot have authority to hire or
fire Plaintiff or to unilaterallysetPlaintiff's schedule, hourgyr salary No evidence shows that
O’Malley had an ownership interest in Victoria’s Secret or any of itsdiabgs. Accordingly,
O’Malley cannot be held dectly liable as an employer undbe NYSHRL’s§ 296(1) and is
granted summarjudgment on Plaintiff's discrimination claipursuant to that section.

3. NYSHRL Retaliation Claim and NYCHRL Claims

The NYSHRL also provides thdtis “an unlawful discrimintory practice for any person
engaged in any activity to which this section applies to retaliate or discrimgatsiany
person because he or she has opposed any practices forbidden under this article.” N.Y. Exec
Law § 296(7).O’'Malley may be subjedb liability under this provision because it applies to
“any person,” not only employers.

The NYCHRL provides a broader basis for direct individual liabihgn the NYSHRL
The NYCHRL makes it unlawful for “an employer an employeer agent thereqgibecause of

the actual or perceived . gendeffor pregnancy] . . . of any person . . . to discharge from
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employment such person or to discriminate against such person in compensatiomaes,in ter
conditions or privileges of employmehtNYCHRL 8§ 8107()(a) (emphasis added). Thus, the
NYCHRL provides for individual liability on employeéregardless of ownership or decision-
making powef. Banks 475 F. Supp. 2dt 200 (citingMurphy v. ERA United Realt251

A.D.2d 469, 674 N.Y.S.2d 415, 41NK.{Y. App. Div. 1998)).

However,as is clear from the text of tiNY SHRL retaliation provision and the
NYCHRL, individual liability underthemis limited to cases whefan individual defendant . . .
‘actually participates in the conduct giving rieethe plantiff’ s [discrimination or] retaliation
claim” Hozer v. Pratt Indus. (USANo. 10 Civ. 3874 (TLM), 2012 U.S. Dist. LEXIS 788t
*2 n.1 (E.D.N.Y. June 6, 2012)etaliation)(internal quotation marks and citation omitteshe
also Schanfield v. Sojitz Corp. of AB63 F. Supp. 2d 305, 344 (S.D.N.Y. 2009YCHRL
discriminatior).

As discussed above, the claims against the Corporate Defendants survive summary
judgment on the basis that the Corporate Defendants, knowingly or not, may havetéermina
Plaintiff because ofliscriminatoryor retaliatoryintentattributable to O’Malley By supplying
the intent and the complaints that may have led to Plaintiff's termination, O’Malley away h
“actuallyparticipatgd] in the conduct giving rise to th@aintiff's . . .claim[s].” Hozer, 2012
U.S. Dist. LEXIS 78811, at *2 n.xf. Feingold v. New YorK366 F.3d 138, 158 (2d Cir. 2004)
(finding “triable question as to whether each of the named individual defendetnts!\a
participate[d]’ in the conduct givingse to [the] claim of unlawful discrimination in violation of
the NYSHRL” where the defendants “merely had the ability to review and eoton the
plaintiff’'s performance”)citing Tomka 66 F.3dat 1317) Chapkines v. N.Y. UniWo. 02 Civ.

6355 (RIJHJKNF), 2004 U.SDist. LEXIS 2990, at *15 (S.D.N.Y. Feb. 25, 2004) (finding, for
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aiding and abetting purposdikat one defendant “participated in [plaintiff's termination] by
recommending that plaintiff not be reappointed®ccordingly, O’Malley is nogranted
summary judgment as to the dirdietility claims raised against héor retaliation under the
NYSHRL or for discrimination and retaliatiamder the NYCHRL.

C. Aiding -and-Abetting Claims

In addition to direct liability, the NYSHRL and NYCHRL each provide for amlsi-
abettor liability, and Plaintiff raises claims under these provisions as hdle complaint,
Plaintiff's aidingandabetting claims appear to be raised against both O’Malley and the
Corporate Defendants. (Compl. § 89-90 (alleging “aiding and abetting engaged i loy #ec
named defendantg)

The NYSHRL'’s § 296(6) states that “[i]t shall be an unlawful discriminataagtfme for
any person to aid, abet, incite, compel or coerce the doing of any of the acts forbiddehis
article [includingdiscrimination and retaliatignor to attempt to do so.” N.Y. Exec. Law §
296(6). Tobeliable under § 296(6), an individuamployeeneed not have supervisory or hiring
and firing power, but must havactually participated ithe conduct giving rist® the clain’
Feingold 366 F.3cat 157. The NYCHRL'’s § 8107(6) also supports claims for aiding and
abetting, which arésusceptible to the same standard as under the NYSHRL, as language of the
two laws is virtually identical. See Schanfie]®63 F. Supp. 2dt 344 (internal quotation marks
and citation omitted)

1. O’Malley

As discussed abovthere is evidencthat would allowa jury to infer that O’'Malley

“actually participated in the conduct giving rise to the claim of discriminatiotiigarsense that

she may have provided the intent and the complaints that may have led to Plaentifirsation.
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Cf. Chapkines2004 U.S. Dist. LEXIS 2990, at *15 (finding, for aiding and abetting purposes,
that one defendant “particifed in [plaintiff's termination] by recommending that plaintiff not be
reappointed.”) Therefore, if the Corporate Defendants are indeed liabledoméisiting and
retaliating against Malena, O’Malley magtentially have “aid[ed], abet[ted], [or] ine[d]”
their violation of the human rights law#ccordingly, O’'Malley is not granted summary
judgment as to thaiding-andabettingclaims raised against her under MéSHRL and the
NYCHRL.

2. Corporate Defendants

Under the NYSHRL, “[a]n individual may not be held liable merelyfor aiding and
abetting his own discriminatory conduct but only for assisting another party inmpletat
law. Virola v. XO Commc'ns, IncNo. 05 Civ. 5056 (JG) (RER), 2008 WL 1766601, at *20,
2008 U.S. Dist. LEXIS 3041@E.D.N.Y. Apr. 15, 2008)Y. This rule applies as well to
NYCHRL aiderandabettor claims.See Schanfiel®63 F. Supp. 2d at 344 (explaining that
claims under both statutes asiSceptible to the same standard”).

Plaintiff's brief appears to recant her aiggrdabettor claim against the Corporate
Defendants. SeePl.’s Br. at 22 (“[W]e are seeking direct liability against the Corporate
Defendants, as well as direct and aiding and abetting liability agaiNtl@y.”).) This
recanting is wise becaudeete can be naiderandabettor liability as to the Corporate
Defendants for aiding and abetting their own conduct. Nor can there be sudly Bsid the
Corporate Defendants for aiding and abetting O’Malley’s conduct: thoughll@iMaay be

directly liable forretaliation under the NYSHRL or discrimination or retaliation under the

" See alscChamblee v. Harris & Harris, Ing154 F. Supp. 2d 670, 677 n.1 (S.D.N.Y. 2001) [{pimary actor
cannot be aider and abettifrhis ownactions .. .."”) (citing Hicks v. IBM 44 F. Supp. 2d 593, 600 (S.D.N.Y.
1999));Strauss v. New York State Depf Educ, 26 A.D.3d &, 73, 805 N.Y.S.2d 704 (N.Y. App. Di2005)
(“[W1]e hold that individuals cannot be held liable under Executive Law6g2%or aiding and abetting their own
violations of the Human Rights Law.”
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NYCHRL, theseclaims against hearestill derivative of the claim against the Corporate
Defendants.This is so because, if the Corporate Defendant’s terminatidfalena was not
unlawful, thenO’Malley cannot be liabléor it. Just as the Corporate Defendants cannot be
liable for aiding their own conduct, so too they cannot be liable for aiding O’Malleid their
own conduct. Accordingly, the Corporate Deafants are granted summary judgment as to the
aiderandabettor claim against them.

D. Spread-of-Hours Claim

Plaintiff also raises a claim unddew York’s spreagf-hours law, which provides that
an “employee shall receive one haupay at the basic mmum hourly wage rate, in addition to
the minmum wage requirefby New York’s minimum wage law] for argday in which . . . the
spread of hours exceeds 10 hours.” N.Y. Comp. Codes R. & Regs. tit. 12, § 142-2.4.

As Magistrate Judge Andrew Peck has ngtd] ost courts in this {Ecuit have ruled
that New Yorks spread of hours provision applies onlgtoployees earning minimum wage,”
though some “[dher [c]ourts have applied New York’s spread of hours provision to all
employees, even those earning more than minimum Wwagd&ing Fu v. Pop Art Int’l Ing.No.
10 Civ. 8562 (DLC) (AJP), 2011 U.S. Dist. LEXIS 113614, at *22-23 (S.D.N.Y. Sept. 19, 2011),
report and recommendation adopted in pertinent pa2®i/l U.S. Dist. LEXIS 140414
(S.D.N.Y. Dec. 6, 2011(citation omitted) Among other reasons, Judge Peck

agree[d]with the majority view bcause the language of New YalSpread of

hours provision specifitly states that the premium isn‘ addition to the

minimum wage.” N.Y. Comp. Codes R. & Regs. tit. 12, § 122. ‘It is

therefore to be expected that the provision will not affect workers whode tota

weekly compensation is already sufficiently above rtheimum rate.” Chan v.

Triple 8 Palace, InG.2006 U.S. Dist. LEXIS 15780, 2006 WL 851749 at;*@ee

also, e.g.Sosnowy v. A. Perri Farms, In@64 F. Supp. 2d at 474 (‘Based on the

Court’s own reading of the statute, the Court agrees with the cases that find that

the explicit reference to the “minimum wagei’ section 1422.4 indicates that
“the spreadof-hours provision is properly limited to enhancing the compensation
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of those receiving oglthe minimum required by lawJ); Espinosa v. Delgado

Travel Agency, In¢.05 Civ. 6917, 2007 U.S. Dist. LEXIS 15149, 2007 WL

656271at *2 (S.D.N.Y. Mar. 22007) (‘By its plain language, section 122(a)

only provides supplemental wages to workers who are paid the minimum wage

required under New York law.lt does not ensure additional compensation to

employees whose wages sufficiently exceed that flponiodified on other

grounds 2007 U.S. Dist. LEXIS 30676, 2007 WL 1222858 (S.D.N.Y. Apr. 24,

2007).

Moreover, the New W®rk State Department of Labor (‘DOLhas issued Opinio

Letters interpreting New York’ spread of hours provision as applying only to

employees earning minimum wage&seeN.Y.S. Dept of Labor 3/16/07 Opinion

Letter at 1, File No. R@7-0009, http://labor.ny.gov/legal/counsel/pdf

/Minimum%20Wage%200rders/RO-07-0009A.pdf (last visited Sept. 16, 2011)

Li Ping Fu, 2011 U.S. Dist. LEXIS 113614} *24-25.

The Courtagrees with Judge Peck’s reasoning that New York’s sfpkhdurslaw does
not apply to plaintiffs who earned substantially more than the minimum wage. Ptantiéd
$75,000 annually (roughly $36 per hour), well above New York’s minimum wage, which was
$7.15 per hour or lower at all times during Plaintiff’'s employment at VictoriaisefeSeeN.Y.
Comp. Codes R. & Regs. tit. 12, § 142-2.1(a). AccordinglyNehws York spreadof-hours law
does not apply to this case, and Defents are entitled to summary judgment with regard to
Plaintiff's spreadof-hours claim.

E. Withdrawn Claims

Plaintiff has withdrawn three of her claims for {&jlure to keep accurate recongisder
theFLSA, 29 U.S.C. 8§ 211(2) failure to keep accuta recordsunder theNYSLL, § 195(4); and
(3) failure to provide meal breaks under M¥SLL, 8 162.2. $eePl.’s Br.at 13.) Accordingly,
these claims are dismissed
V. Conclusion

For the foregoing reasori3efendants’ motions are GRANTED in part ddENIED in

part.
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Specifically,the Corporate Defendants’ motion for summary judgment is granted as to
the claims for aiding and abettingder the NYSHRL and NYCHRL aridr violation of the
NYSLL's spreadof-hours provision. The Corporate Defendants’ motion is denied in all other
respects. O’Malley’s motion for summary judgment is granted as to the claifAsl
retaliation, direct liability for discrimination under the NYSHRiInd violation of the NYSLL'’s
spreaeof-hours provision O’Malley’s motion & denied in all other respectBlaintiff's
withdrawn claims—for failure to keep accurate recomgisder the=LSA, failure to keep accurate
recordsunder theNYSLL, andfailure to provide meal breaksder theNYSLL—are dismissed.

The Clerk of Court is directed to close the motions at docket entry numbers 76 and 82.

SO ORDERED.

Dated:New York, New York
August 16, 2012

y

J.PAUL OETKEN
Jnited States District Judge
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