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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MR. JEREMY LEVIN and DR. LUCILLE LEVIN,
Haintiffs,
09CV 5900(RPP)
- against -
OPINION & ORDER
THE BANK OF NEW YORK MELLON, JPMORGAN
CHASE & CO., JPMORGAN CHASE BANK, N.A.,
SOCIETE GENERALE, and CITIBANK, N.A.,

Defendants.

THE BANK OF NEW YORK MELLON, JPMORGAN
CHASE & CO., JPMORGAN CHASE BANK, N.A.,
SOCIETE GENERALE, and CITIBANK, N.A.,
Third-Party Plaintiffs,
- against -

STEVEN M. GREENBAUM, et al.,

Third-Party Defendants.

THE BANK OF NEW YORK MELLON, JPMORGAN
CHASE & CO., JPMORGAN CHASE BANK, N.A,,
SOCIETE GENERALE, and CITIBANK, N.A.,
Third-Party Plaintiffs,
- against -

ESTATE OF MICHAEL HEISER, et al.,

Third-Party Defendants.

THE BANK OF NEW YORK MELLON, JPMORGAN
CHASE & CO., JPMORGAN CHASE BANK, N.A.,
SOCIETE GENERALE, and CITIBANK, N.A.,

Third-Party Plaintiffs,
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- against -
CARLOS ACCOSTA, et al.,

Third-Party Defendants.

ROBERT P. PATTERSON, JR., U.S.D.J.

On August 29, 2012, Plaintiffs Jeremy Lewnd Dr. Lucille Levin (the “Levin
Plaintiffs” or the “Levins”) and third-party Dendants Steven M. Greenbaum, et al. (the
“Greenbaum Judgment Creditors”), Carlos Acapst al. (the “Accost Judgment Creditors”),
and the Estate of Michael Heiser, et al. (HHeiser Judgment Creditors”) (collectively the
“Judgment Creditors”) filed a jot motion for partial summary judgment on their claims for
turnover of certain blocked assets among thoselisgCourt has designated as the Phase Two
Blocked Assets. (Judgment Creditors’ Joint Mot. f@artial Summ. J. (“Phase Two Motion”),
ECF No. 763.) These assets are currently by the Defendants Bank of New York Mellon
(“BNYM”); JPMorgan Chase & Co., JPMorgan Ckaank (collectively, “JPMorgan”); Société
General (“SoGen”); and Citibank (collectively, the “Banks™jld. at 11.) JPMorgan and

SoGer filed their opposition papers on Octobé&; 2012 (“*JPMorgan Opp.” and “SoGen Opp.,”

! In the present motion, the Judgment Creditors seek turnover of approximately $4.7 million or 82% of the Phase
Two Blocked Assets, (Sé&. of Aug. 16, 2012 Hr'g (“8/16/12 Tr.”) at 7, ECF No. 777.) According to the
Judgment Creditors, the remaining Phase Two Blocked Assets are not ripe for summary judgisdirhat tfid.

at 3; see alshetter from Richard M. Kremen (“8/1621Judgment Creditors’ Let.”) at 2.)

2 The Court assumes familiarity with the factual backgeband prior history of this case. A more complete
description of the case may be found in the Court’s decision regarding the Phase One Blocked Adseti \See
Bank of New York No. 09 CV 5900, 2011 WL 812032, at *1 (S.D.N.Y. Mar. 4, 2011) (“LeXjin |

3 Unlike the other Banks, SoGen does not oppose turnover of the Phase Two Blocked(8s8StsGen Opp. at

1.) Instead, SoGen’s opposition papers only raise the agdsuigether the Judgment Creditors are entitled to interest
on the assets for the time spanning the date of blocking to the date of turnoved.) (S#iank joined SoGen’s
opposition on this point, which was not raised by the other Banks; Citibank also opposes turnover of the electronic
fund transfers (“EFTs"). _(Se@itibank Opp. at 2.)



respectively); BNYM filed its opposition pars on October 16, 201 BYNM Opp.”); and
Citibank filed its opposition papers on October 22, 2012 (“Citibank Opp.”).

The Banks identified over two hundred comaigrthird-party Defadants — persons or
entities with potential rights or clas to the Phase Two Blocked Asset§he Judgment
Creditors served each of these potential thady Defendants; however, only six answered the
third-party complaints and claimed any interiesany of the Phase Two Blocked Assets. (See

Decl. of Curtis C. Mechling in Supp. of J. Cred#aJoint Mot. for PartibBSumm. J. on Claims

* Citibank’s opposition memorandum of law does not corgaincase citations or argument of its own. (See
Citibank Opp.) Instead, Citibank states only that “it hefjelmns in the memoranda [sic] of law filed by [SoGen] . ..
to the extent that it raises the issue of the appropriate scope of relief with respect to the payment of interest on
blocked accounts” and also joins in the memorandum of law filed “by the [JPMorgan] and [BNY M]aarthe
extent it draws the Court’s attention to the recent decisions, filings and pending appealssretbéelectronic

fund transfers cited therein.”_(ldt 1-2.)

® The Banks also named as third-party Defendants other Iranian Judgment Creditors who thadegdson to
believe might assert a claim against the Phase Two Blocked Assets. (Seditors’ Statement Pursuant to Local
Rule 56.1 (“J. Creditors’ 56.1 Stmnt.”) 11 38-39, ECF No. 767.) The Banks named and served the Peterson
Judgment Creditors, Rubin Judgment Creditors, Weinstein Judgment Creditors, Owerenj@tgufitors, Valore
Judgment Creditors, Sylvia Judgment Creditors, Bland Judgment Creditors, Brown Judgment Creditors, Murphy
Judgment Creditors, and Bennett Judgment CreditorsidS§&89.) The Peterson Judgment Creditors waived any
claim with respect to the Phase Two Blocked Assetsaaamd dismissed from thection on December 12, 2012.
(Seeid. T 40; Letter from Liviu Vogel (“10/28/11 Vogel Ltr.”) 1, ECF No. 491; Stipulation, Order, & J. of Dismissal
as to JPMorgan Assets 1, Dec. 12, 2011, ECF No. 5¢iLi&ion, Order, & J. of Disiesal as to BNYM Assets 1,
Dec. 12, 2011, ECF No. 562; Stipulation, Order, & Disinissal as to SoGen AssédtsDec. 12, 2011, ECF No.

564.) The Rubin Judgment Creditors and the Weinstein Judgment Creditors failed to respadia default._(See
Mechling Decl. § 41.) The Brown and Bland Judgmemdiors, the Owens Judgment Creditors, and the Murphy
Judgment Creditors have answered the third-party conplain asserted no claims or rights to the Phase Two
Blocked Assets._(Se@rown & Bland Answer to BNYM Third Rty Compl., ECF No. 439; Brown & Bland

Answer to JPMorgan Third Party Compl., ECF No. 43@ens Answer to BNYM Third Party Compl., ECF No.

457; Owens Answer to JPMorgan Third Party ConlCF No. 458; Owens Answer to Citibank Third Party

Compl., ECF No. 460; Brown & Bland Answer to Cititkafhird Party Compl., ECF N0.462; Owens Answer to
SoGen Third Party Compl., ECF No. 485; Murphy Answer to Citibank Third Party Compl., ECF No.732; Murphy
Answer to JPMorgan, BNYM, SoGen Third Party Compl., ECF No. 737.) The Bennett hidgreditors filed an
answer to the JPMorgan third-party complaint and coclaiered against JPMorgan kditl not counterclaim for a
turnover of the Phase Two Blocked Assets. Beenett Answer to Third Party Compl. & Countercls. 1 65-82,
ECF No. 716.) The Valore Judgment Creditors filed @msvand counterclaimed against JPMorgan, BNYM, and
Citibank. (See/alore Answer to Citibank Third Party Comgl.Countercls (“Valore Citibank Answer”), ECF No.
466; Valore Answer to BNYM Compl. & Countercls. (“Mdae BNYM Answer”), ECF No. 489; Valore Answer to
JPMorgan Compl. & Countercls. (“Valore JPMorgarsiver”), ECF No. 490.) The Valore Judgment Creditors’
counterclaim is based upanter alia, writs of execution allegedly delivered to the U.S. Marshal on October 5,
2011. (Se&/alore Citibank Answer § 75.) The Valore Judgmergditors have not joined this motion for summary
judgment, nor have they submitted any evidence to supigsr alleged compliance with 28 U.S.C. § 1610(c). In
any case, this writ of execution is later in time thanwhits of execution obtained by the Judgment Creditors who
are, collectively, the moving parties in this summaiggment motion, and any claim the Valore Judgment Creditors
have is therefore inferior. Séevin I, 2011 WL 812032 at *8-12.



for Turnover of Phase Two Blocked Ass@tdechling Decl.”) Exs. 24-27, Aug. 29, 2012, ECF
No. 764.) Of those six commertthird-party Defendants, onlgne — the Central Bank of

I ((CB") - filed a memorandum iapposition to the Judgment Creditors’ summary

judgment motion. _(S<JiEEEE N
Y 5. ) Although

placed on notice by the Court, (destter to Sean Thornton, Ofk of Foreign Assets Control
("12/11/09 OFAC Ltr."”); Letteto Harold Koh, Department @tate (“12/11/09 State Dept.
Ltr.”)), the United States government has takerposition on this case nor appeared at any of
the proceedings (s@e. of June 21, 2011 H'rg (“Tr. 6/22011"), ECF No. 409, at 8-9; Tr. of
Nov. 13, 2012 H'rg (“Tr. 11/13/12"), ECF No. 835, at 4-5).

For the reasons stated below, the Judgr@editors’ motion for partial summary
judgment on their claims for turnover of the Phase Two Blocked Assets is granted.
l. BACKGROUND

The Court assumes familiarity with the fadtaad procedural history discussed in its
March 4, 2011 Opinion and Order (the “Ph&s®e Opinion”) recognizing the Judgment
Creditors’ priority interet in the Phase One Assets and tingrturnover of those assets. See
Levin I, 2011 WL 812032, at *1-21. In brief summarye thudgment Creditors each hold a valid,
unsatisfied judgment against the Islamic Reputdizan (“Iran”), awaded pursuant to either
§ 1605(a)(7) or 8 1605A of the Foreign Sovendignmunities Act (“FSIA”) and registered in
this District. Id. Seeking satisfaction oféke judgments, the Judgment Creditors claim that they

are entitled to turnover of cemiaassets held by the Banksdablocked by the United States



government’s Office of Foreign Asset ContfOFAC”) pursuant to various blocking
regulations’

In its Phase One Opinion, the Court held tkia¢ record demonstras that the judgment
[debtor], Iran, or its agencies or instrumentasithave an interest in” the Phase One deposit
accounts and electronic futréinsfers (“EFTs”) blocked by OFA@nd held at the Banks. It
*18, *21. Accordingly, the Court concluded, bdsmn its reading of the Terrorism Risk
Insurance Act (“TRIA”), FSIA 8§ 1610)(1)(A), and the applicable sations regulations, that the
Phase One Blocked Assets were subjeattechment and execution by certain Judgment
Creditors in partial satiattion of their outstanding judgments against [rdd. at *21. Though
the Levin Judgment Creditors filed noticeapipeal of the Court’s Phase One Opinion, the
appeal was never briefed and the partiesdutv their appealr®rtly thereafter. (SeMotice of
Appeal, ECF No. 332; Order Granting Mot.Mathdraw Appeal, Aug. 10, 2011, ECF No. 415.)

The Court now turns to the Judgment Craditolaim for turnover of the Phase Two
Blocked Assets, which are identified in the deation of Curtis Mechling, Esq., counsel for the

Greenbaum and Accosta Judgment Creditors. Ngmshling Decl., Exs. 24-27.) Like the Phase

® Since January 1984, Iran has beengiested a “state sponsor of terrorism” under the Export Administration Act,
and is a “terrorist party” as defined under TRIA § 201(d)(4).\8emstein v. Islamic Republic of Iraf09 F.3d 43,

48 (2d. Cir. 2010); Export Administration Act § 2405, 50 App. U.S.C.A §8 240QA2Bt 2004). Further, certain
entities connected to Iran are designated by OFAC todentaes and instrumentalities of Iran” and are placed on
its Specially Designated Nationals List (“SDN List”). Sémited States Treasury Website, Specially Designated
Nationals List http://www.treasury.gov/resouroenter/sanctions/SDN-List/Pagesfault.aspx (last updated Sept.

6, 2013) (“SDN List"). Assets of entities placed on theNSlst must be blocked purant to OFAC’s sanctions
regulations and Presidential Executive Orders. See Fxegc, Order No. 13,599, 77 Fed. Reg. 6,659 (Feb. 5, 2012);
31 C.F.R. § 595.204 (2013).

" In its Phase One Opinion, the Court ordered the Defe#anks to turn over the Pl@®ne Assets to the Accosta

and Greenbaum Creditors, but not theiheand Heiser Creditors. Levin2011 WL 812032, at *21. The Court
concluded that “[d]ue to their failure to obtain a court order under 28 U.S.C. § 1610(c) geovitg the writs of

execution on the New York Banks,” the Levins writs were invalid. Ifdaddition, the Court held that the Heiser
Creditors’ writ was “not capable of attaching the Bank of New York assets located in New York state because it was
issued by a Maryland court and served on the Bank of New York in Maryland.’Addordingly, the Court held

that only the Accosta and Greenbaum Creditors were entitled to a grant of partial summary judgment with respect to
the Phase One Assets. lds for the Phase Two Blocked Assets, it is the Court’s understanding that, as part of
settlement discussions following the Phase One Opinion, the Judgment Creditors have workedtpwff prio

interest amongst themselves. (8&E5/12 Tr. at 15-16.)




One Blocked Assets, the Phase Two Blocked Assatsby the Banks consist of assets held at
the Banks and blocked by OFAC. The Banlssldgim any interest in these assets but
nevertheless raise issues ceming the Judgment Creditorsgld entitlement to turnover.
1. LEGAL STANDARD

Summary judgment is apporiate if “the pleadingsdepositions, answers to
interrogatories, and admissions de ftogether with the affidavitgf any, show that there is no
genuine issue as to any material fact andttitemoving party is entitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). dimoving party holdthe initial burden of

demonstrating that there is no gemaiissue of material fact. [).C. v. Great American Ins.

Co.,, 607 F.3d 288, 292 (2d Cir. 2010). When thevimg party has met this initial burden, the
opposing party must set forth specific facts showirag there is a genuine issue for trial, and

cannot rest on mere allegationsdenials of the facts assertedthg movant._Davis v. State of

New York 316 F.3d 93, 100 (2d Cir. 2002). The Coutust “view the evidence in the light
most favorable to the non-moving partpdamay grant summary judgment only when no

reasonable trier of fact califind in favor of the non-mowig party.” Allen v. Coughlin64 F.3d

77,79 (2d Cir. 1995).
1. DISCUSSION

A. Whether the Phase Two Assets Are Subject to Attachment and Turnover

Under the law of the case doctrine, wheredart decides upon a rule of law, that
decision should continue to govern the samees&u subsequent stages in the same case.”

Pepper v. United State$31 S. Ct. 1229, 1250 (2011); see d@sottish Air Int’l, Inc. v. British

Caledonian Group, PLA52 F.R.D. 18, 24-25 (S.D.N.Y. 1993)atng that such prior decisions

on a legal issue create “binding pedent”). Courts should onlyvisit prior rulings in a case if



there are “‘cogent” or ‘compelling’easons” for doing so, such as ‘iatervening change in law,
availability of new evidence, ortie need to correct a clear errompoevent manifest injustice.”

Johnson v. Holdes64 F.3d 95, 99-100 (2d Cir. 2009).

Here, in interpreting TRIA and the FSIA to dictate that all of the Phase One Blocked
Assets — including blocked EFTs held by interragdbanks — were sudjt to attachment and
turnover, the Court’'s Phase One Opinion held that

It is plainly the intention of TRA and the FSIA to make blocked

assets available to plaintiffs . . The nature and wording of TRIA

. indicate[s] thatCongress intended all blocked assets to be

available for attachment by victims t#rror. [. .. ] TRIA and the

FSIA employ language subjecting ablpcked assets to attachment

in these circumstances.
Levin, 2011 WL 812032, at *18 (emphasis in originafys such, the Court determined that
TRIA 8 201 and FSIA § 1610(f)(1)(Ayreempt contrary provisions Article 4 of the Uniform
Commercial Code (“UCC"), which would prert a judgment creditdrom executing on funds

involved in wire transfers that habeen initiated but not completed. (diting Hausler v.

JPMorgan Chase Bank, N,A40 F. Supp. 2d 525 (S.D.N.Y. 2010) (*Hauslg); lalso compare

TRIA § 201 _and~SIA 8§ 1610(f)(1)(A) withUCC § 4A-502.

The Phase Two Blocked Assets are of theestypes as the Phase One Blocked Assets,
and none of the relevant laws have beenrateé in the time since the Phase One Opinion was
issued. As such, the law of the case doctrineestgdhat the Court shausimilarly find that all
of the Phase Two Blocked Assets are suligeattachment and mover, including funds
involved in wire transfers thatere blocked before they reached the beneficiary’s bank, provided
that third parties have nosserted a cognizable inter@sthe blocked assets. SBepperl131 S.

Ct. at 1250.



Nevertheless, the Banks arguattthe Court should reconsidthe holding of its Phase
One Opinion with respect to the proceeds of kdaolcwire transfers heloy intermediary banks

in light of the Supreme Court®ibsequent decision in BoardTof of Leland Stanford Junior

Univ. v. Roche Molecular Sys., Ind.31 S. Ct. 2188 (2011) (“Stanfdydand applications of

that decision by other distticourts in Calderon-CardoraJPMorgan Chase Bank, N,867 F.

Supp. 2d 389 (S.D.N.Y. 2011), appeal dockeMml 12-75 (2d Cir. Jan. 10, 2012), and Estate of

Heiser v. Islamic Republic of Ira®85 F. Supp. 2d 429 (D.D.C. 2012), appeal dock&ted12-

7101 (D.C. Cir. Oct. 5, 2012). But see atsausler v. JPMorgan Chase Bank, N.845 F.

Supp. 2d 553 (S.D.N.Y. 2012) ("Hausler)llappeal docketedNo. 12-1264 (2d Cir. Mar. 20,
2012).

The Court will first address whether blocked EFTs held by intermediary banks are
subject to execution. The CourilMthen turn to whether the Bee Two Blocked Assets share a
sufficient nexus with Iran to be sl to attachment and turnover.

i. Blocked Wire Transfers Held bytermediary Banks Are Subject to

Attachment and Turnover
1. Stanford and District Court Applications of Stanford

After this Court issued its Phase Onerign, the Supreme Court decided Stanfard
patent law case that addressedyant, the statutory interpretation of the word “of” within the
context of ownership gbatent rights. Seg31 S.Ct. at 2193. Following the Stanfaletision,
several district court opiniorigave discussed its holding withspect to TRIA, of which three

merit discussion at some length: JudgaiBe L. Cote’s opinion in Calderon-CardoB&7 F.

Supp. 2d 389; Judge Victor Maroés opinion in_Hausler |1845 F. Supp. 2d 553; and Judge

Royce C. Lamberth’s opinion in Heis&85 F. Supp. 2d 429.



Stanforditself did not interpret TR, but rather answeredeguestion of whether the
Bayh-Dole Act “displaces the norm” that thghts to an inventiogenerally belong to the

inventor in patent cases. Stanfot@1 S. Ct. at 2192. To ansmthat question, the Court

interpreted the phrase “inveoti of the contractor.” ldat 2193. Stanford University argued that
this phrase was most naturally read “to uad all inventions made by the contractor’s
employees with the aid of federal funding,” a iegdhat would have entitled Stanford, as the
employer, to rights over ¢hpatent at issue. ldt 2196. The Court found Stanford’s reading
“plausible enough in the abstract,” but wentto note that “patent law has always been
different,” and that, in patentig the Court has rejected the idbat employment is sufficient to
vest title to an employee’svention in the employer. I@dt 2196-7. Reading the Bayh-Dole Act
against this backdrop, the Court went on to explain that “the use of the word ‘of’ denotes
ownership” (internal citations omitted), and interpdetiee statute to vest titte the patent in the
employee rather than in his employer.dtd2196.

Subsequently, the Calderon-Card@wurt addressed the qties of whether EFTs in

which the Democratic Republic of North Koreadats main intelligence agency, the Cabinet
General Intelligence Bureau, had an interest that could be attached by terrorism victims pursuant
to TRIA 8 201(a). 867 F. Supp. 2d at 389. Thoughsposed of the case by determining that

North Korea was not a “terroriptrty” as defined by TRIA, sad. at 394-95, the Calderon-
CardonaCourt nevertheless went fodr and determined that TRIdd not preempt state law
definitions of property ownership, idt 401. To reach this consion regarding the preemptive

force of TRIA, it cited Stanfordor the proposition that “the use of the word ‘of’ denotes

ownership.” Id at 399 (citing Stanfordl31 S. Ct. at 2196). Finding definition of “property”



or “property ownership” in TRIA, the coulooked not to OFAC blocking regulatiosit rather
to state law. Idat 400.
By contrast, the Hausler @ourt found that TRIA preempted state property law,

reaffirming its previous ruling, Hausler v. JPMorgan Chase Bank, M4®. F.Supp.2d 525

(S.D.N.Y. 2010) (“Hausler’). In so holding, it emphasizedh® Supreme Court’s focus on the

pertinent statutory context in Stanfdrélausler Il 845 F.Supp.2d at 569. Looking at TRIA

within its statutory context, the HauslerGburt first found that TRIA mst be read in a way that
harmonizes the statute with OFAC regulatianghat case, th€uban Assets Control
Regulations (“CACRs”). The “CARs broadly define the rangé Cuban property interests
subject to being blocked under B€'s direction, and the TRIA expressly makes those blocked
assets available for attachment and execution to satisfy certain judgmerdas364.

Second, the Hausler Gourt held that TRIA represited “Congress’s recognition that
federal law must provide the substantive rglegerning the recoveryf terrorism related
judgments.” Idat 563. Third, it held that the use dditst property law tdictate the range of
assets executable under the TRIA would leadivergent outcomes depending on where the
physical site of the blocking of HE was located, and could lead to a system that could be easily
manipulated by intermediary banks, “who app@aronstrained in determining where to locate
the accounts created when they block an EFT .Filally, the Hausler ICourt held that the
interpretation preferred by tlgarnishee banks would mean thasets could be blocked by
OFAC, but then could not be reached by terronsrtims for the enforcement of judgments,
“frustrat[ing the] corebjective” of TRIA, to stisfy judgments held by victims of terror. lat

564.

10



Finally, the HeiseCourt opinion in the District Cotiof the District of Columbia,
addressed the question of whether Iran had aremship interest in blded EFTs sufficient to
permit judgment creditors t@ttach those assets. 885 pH.2d at 429. The Court found that
Congress intended for the federal government to control the disposition of assets of state
sponsors of terror, and that thereftederal law preempted state law. &i.444-45. However,
the HeiserCourt did not look to the OXC regulations to determinghat ownership interest was
required, relying, in part, on a governmental statérokimterest submitted to that court. See
at 441 (noting the government’s argument that ObAdCked assets are used for purposes other
than attachment, including as a negotiating toolben nations, and thtterefore the scope of
attachment under TRIA should not be read coextensively with OFAC blocking regulations); (see

alsoStatement of Interest of the U.S. at E&tate of Heiser v. Islamic Republic of Ir&® CV

2329 (RCL) (“HeiseiStatement of Interest”).) (taking no stance on the preemptive force of
TRIA, but arguing that the phra%ef a terrorist party” requiredn ownership interest, and the
nature of that ownership interest was detined by TRIA or th@©FAC regulations)).

Rather, the HeisdaCourt crafted federal commonaldo determine what ownership
interest was required by TRIAZ)1(a), using U.C.C. Article dnd the common law of judgment
liens to guide its determinatidrSeeid. at 438 (noting that theommon law historically
provided that “[t]he lien of aydgment attaches to the precise interest or estate which the

judgment debtor has actually and effectivielyhe property, and only to such interest”).

8 This approach was followed by a subsequent D.C. District Court decision by Judge Lamberthon Reters

Islamic Republic of IranNo. 01-2094 (RCL), 2013 WL 1460188 (D.D.C. Apr. 11, 2013), appeal docketet3-

7086 (D.C. Cir. May 28, 2013), which held that a garnishee bank, HBUS, had commigiaalctionable conduct

when it failed to disclose the existence of three blocked EFTs to judgment creditogsuriiisbee bank had

averred, in interrogatories, that it was not “indebted to” defendants (in that case, agencies and instrumentalities of
Iran) and did not possess any of their “goods, chattels, or credits.” The court held thanhsavere not appropriate
because the statements were legally accurate d@dddats had no possessory interest in the EFTs.
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2. There is no Intervening Change irthaw that Requires This Court to
Diverge from its Finding that the TRIA Preempts State Law

Upon a thorough review of the cases citedhi®yBanks and the Judgment Creditors, this

Court does not find any “‘cogentr ‘compelling’ reasons,” Johnsph64 F.3d at 99-100, to
revisit its prior holding. More sped@flly, there has been no interweg change in law that alters
this Court’s holding that the phraddocked assets of that terrorist party,” when read within the
statutory context of the TRIA, fidicate[s] that Congress intendebldbcked assets be available
for attachment by victis of terror.” Levin | 2011 WL 812032, at *18 his Court’s prior
holding that TRIA preempts stataw is therefore affirmed.

First, the case law cited by the Banks arelihdgment Creditorsisws that the language

of TRIA 8§ 201(a) must be interpreted in ligiftthe “nature and wording of the statute.” See

Exp.-Imp. Bank of U.S. v. Asia Pulp & Paper Co., | 809 F.3d 111, 116 (2d Cir. 2010)

(“Whether or not midstream EFTs may beelted or seized depends upon the nature and
wording of the statute pursuant to whichaattiment or seizure is sought.”). For example,
Stanfordinstructs that the interpretation of a statist highly dependent on the context in which
it is written. Though the Court expfed its decision, in part, by sagi that “the use of the word
‘of denotes ownership,” Stanford31 S.Ct. at 2196, it also madlear that it was interpreting
the patent statute in light of the 220 years @¢épglaw since the first Patent Act, and further
noted that the interpretation thfe phrase “invention of the contractor” proposed by Stanford
University, while otherwise a plausible irpeetation, would represent a “sea change in
intellectual property rights.” Idat 2199.

The phrase “of that terrorist party,”dod in TRIA § 201(a) should therefore be
interpreted within the context of the OFA@uéations and in a manner consistent with the

remedial purpose of the statute. First, TRIR01 refers to OFAC regulations implemented

12



pursuant to the Trading With the Enemy AGWEA”) and the International Emergency
Economic Powers Act (“IEEPA”), showing Congresdent that the states be considered
together. Sekevin 1, 2011 WL 812032 at *15 (noting th&RIA 8§ 201(d)(2) defines “blocked
assets” by reference to the TWEA and IEEBAd finding that “federal law comprehensively
addressed property rights in tlzigntext”) (citing Hausler, 1740 F.Supp.2d at 531.). The OFAC
blocking regulations implemented pursuant toTR¢EA and IEEPA broadly define the interest
in property that a terrorist party must have inaierassets before they may be blocked. Seg, e.g.
31 C.F.R. 8 544.201 (“all property dimterests in property thate in the United States...are
blocked”); 31 C.F.R. § 544.305 (defining an “inteén@sproperty” as “an iterest of any nature
whatsoever, direct or indirégt Legislating against the backdrop of broadly worded OFAC
regulations, Congress worded TRIA broadlydisubjecting all asteblocked under OFAC
regulations to attachment by terractims holding valid judgments.

That Congress intended to render blockedtasg&achable rather than leaving them
blocked or frozen is in line with the remedial pose of TRIA, and such an intent is evident in

the legislative history.Senator Tom Harkin, a sponsortbé Act, stated, “Making the state

° The United States government, in an amicus brief béfier&econd Circuit and a statemh of interest before the
HeiserCourt, argues that both TRIA and FSIA § 1610(g) require an ownership interedtigiSerStatement of
Interest; Brief for the United States as Ami€ligiae at 15, JPMorgan Chase, N.A. v. Haudler 12-1264
(“HauslerAmicus Br.”).) This Court has never held otherwise, although the Phase One Opinion heklhatuing
is affirmed here, that the nature of that ownership interest is defined by the OFAC regulatioribanthyg
reference to state law. The government goes on to argue for the strategic importance of allogvegsetsn
blocked pursuant to OFAC regulations to be unattachable. In part, the government arghesehddcked assets
are used for leverage for international negotiations. K&esslerAmicus Br. at 23.)

This Court has no statement of government interdetdé, although the Executive Branch was invited to
participate in this action, (S62/11/09 OFAC Ltr.; 12/11/09 State Dept. Ltr.; Tr. 6/21/2011 at 8-9; Tr. 11/13/12 at
4-5)) Its statements of interest in sepaeations will be accorded no deference. Republic of Altmann v.

Austrig 541 U.S. 677, 701-2 (2004) (rejecting the UnitedeStgbvernment’s interpretation of FSIA when it is a
matter of “pure question of statutory construction...well within the province of theiduydiand finding that the
United States’ views “merit no special deference”); Hauslé40 F.Supp.2d at 537 (noting that “[c]ourts must
presume that a legislature says in a statute what it nasan®eans in a statute whasatys there, notwithstanding
any contrary interpretation by the Executive Branclhy statement from the Executive Branch submitted with
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sponsors [of terrorism] actually lose billions of dadlavill more effectively deter future acts of
terrorism than keeping their assets blockeftozen in perpetuity.” 148 Cong. Rec. S11524-01
(daily ed. Nov. 19, 2002) (statement ohSklarkin), 2002 WL 31600115. Permitting assets to
be blocked under OFAC regtilans but not attached byotims of terror holding valid
judgments would frustrate Congress’ purpose eflifing] comprehensively with the problem of
enforcement of judgments issued to victioigerrorism.” H.R. Rp. N0.107-779, at 27 (2002),

reprinted in2002 U.S.C.C.A.N. 1430, 1434; see ditausler || 845 F.Supp.2d at 563 (holding

that TRIA represents “Congressexognition that federal law mugtovide the substantive rules
governing the recovery of tenism related judgments”).

Here, there is no dispute that the Judgn@etitors are victims of terror holding valid
judgments against Iran. (S@eCreditors’ 56.1 Stmnt. {1 16-3Zhere is also no dispute that the
Banks are in possession of assetsk#dgursuant to OFAC regulations. ($e€f 33;_see also
Citibank N.A.’s Resp. to J. Creditors’ 56.1 Statement (“Citibank’s 56.1 Stmnt.”) { 33, ECF No.
814; JPMorgan’s Resp. to J. Creditors’ 56 4t&nent (“JPMorgan’s 56.1 Stmnt.”) { 33, ECF
No. 807; BNYM'’s Resp. to J. Creditors’ 56.lagtment (“BNYM’s 56.1 Stmnt.”) § 33, ECF No.
808.) The Banks argue, however, that permitting execution of judgments on these blocked assets
would lead to unfair burdens on innocent thpatities, who have only the most attenuated
connection to Iran._(See, e.gPMorgan Opp. at 3-6.) The Court has given all potentially
interested parties the oppanity to appear and make this argument themselvesMgekling

Decl., Exs. 1, 24-27, 29) though not all distriotids considering similar attachment actions

respect to the TRIA should be considered suspect, given that Congress’ passage of TRIA was lgjeetitimeod

the Executive Branch drfor the purpose of rendering blocked assets attachablén Seéslamic Republic of Iran
Terrorism Litig, 659 F.Supp.2d 31, 58 (“[T]he TRIA appears to represent something of a victory for these terrorism
victims — whose interests have been most vigorously advanced by members of Congeesse-longstanding
objections of the Executive Branch.”).
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have chosen to do so, comp&alderon-Cardona@67 F.Supp.2d at 393 (ruling on the question

of whether EFTs were attachable before providiatice to potentially interested third parties)
andHeiser 885 F.Supp.2d at 434, 449 (same) viiélvin |, 2011 WL 812032 at *18-19 (noting
previous entry of an order authorizing third-party interpleader complaints against assets in

controversy). See algéates v. Syrian Arab Republidos. 11 C 8715, 11 C 8913, 12 C 1836, 12

C 2983, 2013 WL 1337223, at *10 (N.D. lll. Mar. 2913) (declining to resolve which parties
had an ownership interest in ERFghout first interpéading interested parsienoting that “the
best way to determine the details of the transitibthe funds at issue this case is to notify
those who may be involved in the transit...anovpte them an opportunity to appear and object
to any turnover of the funds”).

Of all those interpleaded, gnsix commercial third-party Dendants who were parties to
the wire transfers at issue haesponded to this action. (Seechling Decl., Exs. 24-27.) Of
those, only one has sought a license from OFAC. (ster from| | | R 1. Apr. 15,
2013 (notifying the Court th{ O] 52 pending application before OFAC for a
license releasing the blockeshils transferred to t{j Gz o EEGEGEGN).) This
Court is satisfied that all those with potentrderests in Phase Two Blocked Assets have been
given notice in this case and, provided tit entities involved are “agencies or
instrumentalities of Iran,” as addressed belthejr assets should lagtachable by valid
judgment holders under TRIA § 201(a).

The interpretation of TRIA § 201(a) advandadthe Banks is divorced both from the
context of the OFAC regulations and from thmeglial purpose of the stdé. Arguing that the
phrase “of that terrorist party&quires ownership of the assetda$ined by New York state law,

the Banks rely on “the usualleuin judgment enforcing poeedings,” (JPMorgan Opp. at 7
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(citing 30 Av. JUR. 2D Executions§ 120 (2013))), and on the Stanfddurt’s statement that
“the use of the word ‘of’ denotes ownkng’ (JPMorgan Opp. at 7 (citing Stanfort31 S. Ct. at

2196)). See als@alderon-Cardona67 F.Supp.2d at 399-400 (citing Stanforas holding that

TRIA requires an ownership interestdefined by New York state law); Heis@&85 F.Supp. 2d
at 438 (looking to the historical common law efigment liens in its terpretation of TRIA).
However, by overlooking the purpmsf TRIA and the implementing regulations to which the
statute refers, the Banks advance an approatHishinconsistent with the Supreme Court’s

focus on the pertinent federal statutory context in Starifetausler Il 845 F. Supp. 2d at 568.

Finally, the Bank’s interpretation is not necegda give meaning to the phrase “blocked
assets of that terrorist party.” As Judge Marrero of this District explained, TRIA is broad in
scope, encompassing various terrorist entitiestdocking regulations. Trefore, the phrase “of
that terrorist party” provide&he necessary, though perhapsfpectory, instruction that the
‘blocked assets’ available for esution are only those assets lided pursuant to the particular
regulation or administrative action directedtad particular terrorist-party judgment debtor.”
Hausler 1| 845 F. Supp. 2d at 567.

ii. EFTs Are Subject To Attachmennder TRIA 8 201(a) and FSIA 8§ 1610(g)

Upon a review of the case law decided atés Court’'s Phase One Opinion, this Court

does not find any “cogent” dcompelling” reasons, Johnsph64 F.3d at 99-100, to revisit its

prior holding that TRIA preemptstate law. More specifically, there has been no intervening
change in law that alters th@ourt’s holding that the phrase “lcked assets of that terrorist
party,” when read within the statutory contekfTRIA, “indicate[s] that Congress intended all

blocked assets be available fomatiment by victims of terror.” Levin 2011 WL 812032, at
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*18. This Court therefore finds, as it did is Phase One Opinion, that blocked EFTs held by
intermediary banks are s@of to execution under TRIA.

Given the fact that blocked EFTs heldibtermediary banks are subject to execution
under TRIA, the Court need natidress whether FSIA § 1610t3yvould independently provide
a basis for preemption of state law and execusidniocked EFTs. It should be noted, however,
that FSIA § 1610(g) does not mandatdifferent result than trene reached here. In fact, the
two statutes should be retmhether, and “reanlg TRIA § 201 and FSIA § 1610(g) in

conjunction with the entire FSIA andetl2008 NDAA amendments shows that Congress

1028 U.S.C. § 1610(g) provides:

(g) Property in certain actions.--
(1) In general.--Subject to paragraph (3), the property of a foreign state against which a
judgment is entered under section 1605A, and the property of an agency or instrumentality of
such a state, including property that is a separate juridical entity or is an interest held directly
or indirectly in a separate juridical entity, is subject to attachment in aid of execution, and
execution, upon that judgment as provided in this section, regardless of--
(A) the level of economic control over the property by the government of the foreign
state;
(B) whether the profits of the property go to that government;
(C) the degree to which officials of that government manage the property or otherwise
control its daily affairs;
(D) whether that government is the sole beneficiary in interest of the property; or
(E) whether establishing the property as a separate entity would entitle the foreign state
to benefits in United States courts while avoiding its obligations.
(2) United States sovereign immunity inapplicabfeny property of a forigin state, or agency
or instrumentality of a foreign state, to which paragraph (1) applies shall not be immune from
attachment in aid of execution, or execution, upon a judgment entered under section 1605A
because the property is regulated by the Urtiedes Government krgason of action taken
against that foreign state under the Trading With the Enemy Act or the International
Emergency Economic Powers Act.
(3) Third-party joint property holders.--Nothing in this subsection shall be construed to
supersede the authority of a court to preventgpately the impairment of an interest held
by a person who is not liable in the action giving rise to a judgment in property subject to
attachment in aid of execution, or execution, upon such judgment.

28 U.S.C. § 1610.
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intended to create a harmonious whdfeHeiser 885 F.Supp.2d at 445. See dlsvin |, 2011

WL 812032 at *10 (considering bothetlpre- and post-2008 versionstioé FSIA and noting that
TRIA is codified as a note to FSIA 81610, andstioe read in the context of the overarching
statutory scheme of the FSIA). Reading the twautgattogether and in the context of the larger
statutory scheme, the Court affirms its Ph@se Opinion holding that blocked EFTs held by
intermediary banks amabject to execution.

iii. Whether Phase Two Assets Are Assat®roperty of an Agency or
Instrumentality of Iran

In order for the Phase Two Blocked Assetbécsubject to attachment and turnover, the
Judgment Creditors’ motion must comply wittP@..R. § 5225(b), as gqeired by Federal Rule
of Civil Procedure 69. To be etdid to turnover of the assetee Judgment Creditors must have
provided sufficient evidence to prove that the entities whose assets have been blocked are
“agencies and instrumentalitie§lran,” as defined by 28 8.C. § 1603(b), and that those

entities are entitled to the possin of these funds, but for thivocked nature of the asséfs.

1 FSIA §1610(g) was one of a series of amendments made to the FSIA in 2008 after Congress enacted TRIA in
2002; the 2008 amendments revised the immunity provisitatedeo terrorist states, created an express cause of
action against state sponsors of terrorism that engaderorist acts, and create®IA § 1610(g), the execution
provision. SedNational Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181 § 1083(a)(1) &
(b)(3)(D) (2008) (codified at 28 U.S.C. §8 1605A & 1610(g)). In relevant part, FSIA 8§ 16i€{gjts judgment
creditors holding judgments entered under § 1605A, aduithgment Creditors in this action are, to attach “the
property of a foreign state against whi judgment is entered...and the propeftan agency anstrumentality of

such a state.”

1228 U.S.C. § 1603(b) provides:
For the purposes of this charter...

(b) An “agency or instrumentality of a foreign state” means any entity--

(1) which is a separate legal pens corporate ootherwise, and

(2) which is an organ of a foigm state or political subdsion thereof, or a majority of whose
shares or other ownership interest is owned by a foreign state or political subdivision thereof,
and

(3) which is neither a citizen of a State of theited States as defined in section 1332(c) and

(e) of this title, nor created under the laws of any third country.
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Seelevin |, 2011 WL 812032, at *18 (citing Weininger v. Cas#62 F.Supp.2d 457, 499

(S.D.N.Y. 2006)).

Neither the Banks nor any of the commdrthad-party Defendants have presented
evidence to suggest that the emstdiscussed below are not agesa@r instrumentalities of Iran.
(SeeDecl. of Kelly Nevling in Supp. of JPMoag’s Resp. to Phase Two Mot. (“Nevling
JPMorgan Decl.”) 11 11-32, Oct. 15, 2012, B@- 805 (contesting whether entities were
sufficiently connected to blockeassets, but not contesting thaiesence on the SDN List);
Decl. of Kelly Nevling in Supp. of BNYM's Regs to Phase Two Mot. (“Nevling BNYM Decl.”)
19 8-20, Oct. 15, 2012, ECF No. 806 (same).) Hewneas the Judgment Creditors are the
moving party, they bear the burdehpresenting sufficient evident@ demonstrate that there is
no issue of material fact &s the availability of thse assets for turnover. Sesvin |1, 2011 WL

812032, at *19 (citing Rodriguez v. City of New Yoik F.3d 1051, 1060-61 (2d Cir. 1995)).

As they did in the Phase One Opiniore ttudgment Creditors rely heavily on an
affidavit presented by Dr. Patrick Clawson, gDy Director for Reseah of the Washington
Institute for Near East Policy. (Sédf. of Dr. Patrick Clawsen (“Clawson Aff.”) T 2, Aug. 29,
2012, ECF No. 763.) This Court noted inRisase One Opinion that “Dr. Clawson has
extensive experience egrching and consultingith government officials about Iran, and has
published several books on the subject,” anerefore, the Court accepted Dr. Clawson’s
expertise in this area. Levin2011 WL 812032 at *19. In examining the evidence presented by

the Judgment Creditors here, the Court similarly accepts Dr. Clawson as an expert.

28 U.S.C. § 1603.
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1. Citibank Phase Two Blocked Assets

The Judgment Creditors seek a turnover aty-three blockedszsets held by Citibank
(the “Citibank Phase Two Blocked Assets”). (8&echling Decl., Ex. 24.) Citibank does not
contest that the entities party to these transfier@gencies and instruntalities of Iran. (See
Citibank’s 56.1 Stmnt § 66 (“Citibank lacks infortizen sufficient to respond to this assertion of
undisputed material fact andees the Court to the relevaparagraphs in the Clawson
Affidavit.”).) These assets include wire transfers in which the following entities were the
ordering customer, remitter’s iig, beneficiary’s bank, or the beiwary: (iGN
|
Y |- (Seehase
Two Mot. at 17-18; Mechling Decl. Ex. 24.)

Of these entities, this Court has alreaeyd tha (i | | | R 2] 21
agencies and instrumentalities of Irangddhat holding is affirmed here. Skeevin |, 2011 2011
WL 812032 at *19-20. Of the remaining bankiegfities, Dr. Clawson states that
I - -
B 2 < 2l owned by Iran, are natiohanks of Iran, are controlled by Iran, are
agencies or instrumentalities odir, or are alter-egos of Iran. (Sekwson Aff. 1 24, 27, 32,
33, 35, 36.) This contention is supported by, aedQburt has independentrgrified, the fact
that each bank is on the SDN List maintaibgdDFAC and is desigtted for sanctions. See
generallySDN List, supranote 6 (listind | | | | QBEEED] asubject to sanctions).

Further, according to Dr. Clawson'#idavit, ||| | | | ]l is a2 wholly owned
subsidiary of P, whic is an agency or instrumatity of Iran, controlled by Iran,

owned by Iran, or an alter-ego of Iran. (%#awson Aff.  29.) To support this contention, Dr.
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Clawson refers to the SDN List as wellaapress release from the Treasury Department

available online. SesDN List, supranote 6; see al} GGG o
e, 00).,
..

Finally, according to Dr. Clason’s affidavit, it is commn knowledge among experts in
international banking and commerce Bl ED] is owned by Iran, is controlled by Iran,
is an agency or instrumentality of Iran, or is an alter ego of Iran.GB&eson Aff. 134.)

Further, the wire transfer to whi{jj llE®as the intended benefary, Citibank transfer
number four, also includ<jj| | D] aparty to the transfer, acting as the intended
beneficiary bank. (SeMechling Decl. Ex. 24.) As dissged abov{j} D] is also an
agency or instrumentality of Iran, listed on AFs SDN List and isubject to blocking
sanctions. (Se€lawson Aff. § 27.)

This Court finds that the Judgment Creditbave presented sufient evidence, through
the affidavit of their expert, Dr. Clawson, andépendently-verifiable online resources, that the
entities associated withalCitibank Phase Two Blocked Assets are agencies and
instrumentalities of Iran sufficient to metée requirements of 28 U.S.C. § 1603(b).

2. JPMorgan Phase Two Blocked Assets

The Judgment Creditors seek a turnover ay-two blocked assets held by JPMorgan
(the “JPMorgan Phase Two Blocked Assets”). (Beehling Decl., Ex. 26.) JPMorgan has not
presented any evidence to contest the Judgmenit@ie@dssertion that thentities involved are
agencies and instrumentalities of Iran, (§E&lorgan’s 56.1 Stmnt. § 66 (“The Court must
determine whether the Moving Pastieave satisfied their burden of proof with respect to these

allegations.”)), instead arguing primarily that freerties to the EFTs did not exert a sufficient
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ownership interest over blocked assets to retigam attachable, arguments that the Court
addressed above (sBevling JPMorgan Decl. 1 11-32). 83e assets include deposit accounts
and wire transfers in which the following entgti@ere designated to be the ordering customer,

remitter’s bank, beneficiary’s bank etfbeneficiary, or another entity involved in the transfer: (a)

e
.
. (Sc@hase Two Mot. at 184echling Decl. Ex. 26.)

Of the entities affiliated with the JPMorg&mase Two Blocked Assets, four have already
been held by this Court to be agencies or instrumentalities o ] llllC TEDLeGeq,

2011 2011 WL 812032 at *19-20. That holding is afedrhere. In considering the Citibank

Phase Two Assets, above, this Court found that sufficient evidence had been presented to show
that |l are agencies and instrumetie of Iran for the purposes of 28 U.S.C.

8 1603(b), and that finding extends to the JPMarBhase Two Blocked Assets in which those
parties have an interest.

According to Dr. Clawson'’s affidavitt is common knowledge among experts in
international banking and commerce, arid his expert opinion, th{i EGEGzNGD)
B - 2l owned by Ig controlled by Iran, are agenciesinstrumentalities of
Iran, or are alter-egos of Iran. (SEwson Aff. ] 23, 30, 31, 381 support of this contention,
Dr. Clawson refers to the SDN List, which, as haen independently verified by the Court, lists
those entities as subject@-AC sanctions. See generaBpN List, supranote 6 (listing
B -5 subjecto sanctions).

I s ot mentiong in Dr. Clawson'’s affideit. Though an independent

search shows th| D] was adde®®AC’s SDN List on December 2, 2010, that

- I
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evidence was not presented to the Court by the Judgment Creditci S

. [CE:
I, - >
However, JPMorgan transfer thirteen, trensfer for whicHjj ||} D] was the crediting
bank, also had as a party to the transfe ||| | | ] BB, which washe beneficiary’s bank.
(SeeMechling Decl., Ex. 26.) As discussed abdii ]l is found on the SDN List and
described by Dr. Clawson as an agency or instrumentality of [ranQ|8eson Aff. § 23.)

Thus, the Judgment Creditors have presented sufficient evidence to show that an agency or
instrumentality of Iran is a parto wire transfer thirteen.

This Court therefore finds that the Judgnt Creditors have presented sufficient
evidence, through the affidavit tdfeir expert, Dr. Clawson, amadependently-verifiable online
resources, that the entities asated with the JPMorgan Phase Two Blocked Assets are agencies
and instrumentalities of Iran sufficientneeet the requirements of 28 U.S.C. § 1603(b).

3. BNYM Phase Two Blocked Assets

The Judgment Creditors seek a turnovemalve blocked assets held by BNYM (the
“BNYM Phase Two Blocked Assets”). (S&éechling Decl. Ex. 25.) BNYM has not presented
any evidence to contest the Judgment Credit@ssrion that the entitiesvolved are agencies
and instrumentalities of Iran, (sB&YM’s 56.1 Stmnt. § 66 (“The Court must determine
whether the Moving Parties have satisfiedrtheirden of proof with respect to these
allegations.”)), instead arguing primarily that treaties to the EFTs did not exert a sufficient
ownership interest over blocked assets to retidam attachable, arguments that the Court
addressed above (sHevling BNYM Decl. 11 8-20). Thesessets include wire transfers in

which the following entities were the orderingstamer, remitter’s bankeneficiary’s bank, the
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beneficiary, or another entitpvolved in the transfer: (G
)

B (Sc<°hase Two Mot. at 18; Mechling Decl. Ex. 25.)

Of the entities affiliated with the BNYM Rise Two Blocked Assets, three have already
been held by this Court to be agencies or instrumentalities o - TEDleged,
2011 2011 WL 812032 at *19-20. That holding is afedrhere. In considering the Citibank
Phase Two Assets, above, this Court found that sufficient evidence had been presented to show
that |l are agencies and instrumetie of Iran for the purposes of 28 U.S.C.
§ 1603(b), and that finding extends to the BN'¥P#ase Two Blocked Assets in which those
parties have an interest.

According to Dr. Clawson’s affidavitt is common knowledge among experts in
international banking and commerce, and it ssehipert opinion, th4j i ] D] is owned
by Iran, controlled by Iran, is an agency or instrumentality of Iran, or is an alter-ego of Iran. (See
Clawson Aff. § 28.) In support of his opinion, @awson cites the SDN List and another online
resource, both of which have beedependently verified by the Court. SBBN List, supranote
6 (listing | as subject to sanctions); see s&sconsin Project on Nuclear Arms
Control, Featured Iranian Entitijj | | | | BEll. 'rRAN WaTcH (Last Modified Sept. 3, 2010)

I (discussing the American sanctidosvhich| ] ) is subject and the

UN resolutions discussing the entit@tempts to evade sanctions).

Dr. Clawson'’s affidavit does not disc || | ] ]l which was a party to BNYM
blocked transfer number six. (Skkechling Decl. Ex. 25 (listin (| | | j JJE 2s ‘other entity
involved”).) Thoug ) i$isted as subject to secomgaanctions on OFAC’s SDN

List, such evidence was not presehby the Judgment Creditors. S@BN List, supranote 6.
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However, the Judgment Creditors do presentesad with respect to amntity that was also
party to transfer number six & intended beneficiary ttie transfe | G . (See
Mechling Decl. Ex. 25.) According to Dr. Claan’s affidavitjj| | | | QJEEER] is owned by Iran,
controlled by Iran, is an agency or instrunaity of Iran, or is aralter-ego of Iran._(See
Clawson Aff. 1 37.) As the Court has indeperttyeverified, || | | JEEER is on the SDN List.
SeeSDN List, supranote 6 (listind | | D] 2s subjett secondary sanctions). Therefore,
the Judgment Creditors have presented saffieevidence to shothat an agency or
instrumentality of Iran is party to wire transfer six.

This Court therefore finds that the Jutggnt Creditors have presented sufficient
evidence, through the affidavit tdfeir expert, Dr. Clawson, amadependently-verifiable online
resources, that the entitiessaciated with the BNYM Phase dviBlocked Assets are agencies
and instrumentalities of Iran sufficientneeet the requirements of 28 U.S.C. § 1603(b).

4. SoGen Phase Two Blocked Assets

The Judgment Creditors seek a turnovethofe blocked assets held by SoGen (the
“SoGen Phase Two Blocked Assets”). (Bdmse Two Mot. at 19Qne asset comprises the
proceeds of one blocked deposit accoutd rethe name i . (Sedd.; Mechling
Decl., Ex. 27.) The other two assets are kiocEFTs to whic||| | ], respectively,
were parties. (Seldechling Decl., Ex. 27.) SoGen took position on the ownership of any of
the Phase Two Blocked Assets, and did not opgfesdudgment Creditors’ motion for turnover.
(SeeSoGen Opp. at 1.)

This Court held, in its Phase One Gpin thatjj | ]l are agencies or
instrumentalities of Iran. Sdeevin |, 2011 2011 WL 812032 at *19-20. That holding is affirmed

here. Further, in Dr. Clawson’s expert opini|| |||l is a national bank of Iran and an
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agency or instrumentality of Iran. (S€&awson Aff. 7 26) D) is also on OFAC's
SDN List, a fact that has been ipdadently verified by the Court. S&®N List, supranote 6
(listing all offices off ||}l orldwide as subjedb secondary sanctions).

This Court therefore finds that the Judgnt Creditors have presented sufficient
evidence, through the affidavit tdfeir expert, Dr. Clawson, amadependently-verifiable online
resources, that the entitiessaciated with the SoGen PhaseolBlocked Assets are agencies
and instrumentalities of Iran sufficientneeet the requirements of 28 U.S.C. § 1603(b).

In sum, given the evidence presented by Judg@esditors, the record demonstrates that
the entities that were party to EFT transfers or deposit accounts edmgirise the Phase Two
Blocked Assets are agencies or instrumentaliielran as defined by 28 U.S.C. § 1603(b). The
Court finds that the Judgment Creditors’ matcomplies with C.P.L.R. § 5225(b), as required
by Federal Rule of Civil Procedure 69, and the Judgment Credr®entitled to turnover of the
Phase Two Blocked Assets.

V. INTERESTSOF COMMERCIAL THIRD-PARTY DEFENDANTS

Given that, under TRIA and FSIA 8§ 1610(g).a8b Two Blocked Assets are subject to
attachment, the next issue tdaess is the conflict betweessarted ownershiinterests of
commercial third-party defendants and wisiasserted by the Judgment Creditdris this case,
the commercial third-party Defenala have not presented an et in the Phase Two Blocked
Assets, cognizable under TRIA and FSIA 8§ 16104diich is superior téhat of the Judgment
Creditors. Therefore, the Judgme&reditors hold the superior imést to the Phase Two Blocked

Assets.

1 The Levins, Greenbaum, Acosta, and Heiser JudgmeuiitBrs have entered into a confidential settlement
agreement resolving their dispute regarding priority, asdmrithem, to the Blocked Assets at issue in this matter
and providing for the distribution of proceeds therefrom. (8eehling Decl. { 38.)
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The objective of the TRIA “is to give terrorist victims who actually receive favorable
judgments a right to execute against assetsitbatd otherwise be blocked.” Smith ex rel.

Estate of Smith v. FederRleserve Bank of New Yorl846 F.3d 264, 271 (2d Cir. 2003). Thus,

“any evaluation under the TRIA of the priority ioterests in the [Phase Two Blocked Assets]
must begin with the understanding that ‘terrovistims’ holding judgments, as a group, must be
firstin line.” Hausler |] 845 F.Supp.2d at 569.

Further, this Court’s Phase One Opinion hélat FSIA § 1610(c) pwvides the procedure

to be followed by plaintiffs seeking to executeattach the property offareign sovereign or an

agency or instrumentality @f foreign sovereign. Levin P011 WL 812032 at *7. Here, the
Judgment Creditors hold valid g of execution in complianceith the procedural requirements
of 8§ 1610(c). (Sedlechling Decl. Exs. 3-4/-7, 9-10, 12-13, 15-16, 20-23.)

By contrast, commercial parties assertingaam to blocked as$& pursuant to the
statutory scheme of TRIA arké51A 8§ 1610 are not given prioritwer terrorism victims holding
valid judgments in attachmentqmeedings. Rather, the proper lawe for redress for commercial
third-party Defendants is through OFA&Gdministrative procedures. Sge C.F.R. 8 501.806
(specifying “procedures for unblocking funds beéd to have been blocked due to mistaken
identity”); Hausler 1| 845 F.Supp.2d at 570 (noting that “Coegp drafted the TIR against the
backdrop of statutory and re@tbry provisions... which requidecenses to unblock; this
restriction suggests thtte TRIA should be read ironsideration of these alternative
opportunities for parties withoutrterism-related judgments @ssert interests in blocked
assets”). If parties dispute OFAC deoiss, they may seekgdlicial review. Seé. at 570 (citing

Zarmach Oil Services v. U.S. Dep't of the Treasd®0 F.Supp.2d 150 (D.D.C. 2010)).
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Further, granting terrorism victims prioritf interest over third parties claiming an
ownership interest in blocked assets is consistith the purpose dhe TRIA. The TRIA was
implemented in order to “punish and imp@skeavy cost on those aiding and abetting the
terrorists.” 148 Cong. Rec. S11524-01 (dady Hov. 19, 2002) (statement of Sen. Harkin),
2002 WL 31600115. It would undermine that purpdseithout successi utilization of
OFAC’s administrative procedurg$oreign banks doing business witle instrumentalities of a
terrorist state were found to havewperior interest in the frozessets as compared to that of a
holder of a judgment against thagry terrorist state.” Hausler, 1845 F.Supp.2d at 570.

Here, six commercial third-pgrDefendants have assertedi@m to the EFTs to which
they were partie§. All of the commercial third-party Dendants were party to wire transfers
that were blocked by OFAC because one of thiggsato the transfer was on the SDN list. The
proper recourse for these commercial thirdyp®efendants is timugh OFAC administrative

procedures® Of those six, only two third-party Defendartave demonstrated an intent to seek

> Three commercial third-party Defendants named irCitibank third-party complaint — t/j | | | | | QJEEEED] - have
asserted claims to the proceed&Bfs to which each was a party. ({§ ||} ) One commercial third-party
defendant named in the BNYM third-party complailjj | || | - asserted a claim to the wire to which it was
a party. (Sednswer to Am. & Supplemental Third-Party @pl. Of BNYM |} ). ECF No. 521.)
Two commercial third-party defendants named in the Yghtothird-party complaint — CB, whose arguments are
addressed above, 2| D] - asserted a otaihe wires to which they were parties. (Smtral Bank of
Answer to Additional Am. Third-Party Compl. of JPMorgan Chasae?af'‘CB Answer”), ECF No.
655; Mechling Decl., Ex. 26 (referenciaglan. 22, 2012 letter submittecctunsel fron|j | D) asserting a
claim).)

1%cB argues that its blocked transfer is distinguishalbole fthe other EFTs considered here because its transfer
was blocked after CB sent a payment order to JPMorgan, where CB’s deposit account was locatede bl bef
transfer reached an intermediary bank. (SBeOpp. at 12.) The beneficiary battkwhich the transfer was directed
was| I - . -isnwhose assets are blocked by OFAC. (Beel. of Richard L.
Pollock 1 6 (“Pollock Decl.”), Oct. 15, 2012, ECF No. 802.) Upon discovering thatyatpdhte transfer was
subject to OFAC blocking regulations, JPMorgan was legetiyired to transfer the funds to a blocked account.
See31 C.F.R. § 544.203. To the extent that CB contests that the transfer was impraped bly OFAC, the
proper procedure is to apply for adnse from OFAC. Although CB has statkdt it “intends” to seek such a
license, there is no evidence before this Court that it has actually done <5 || |} d BB 1) Unti! such
time as OFAC grants such a licens@rthis no reason to doubt that theeds were properly blocked in accordance
with OFAC blocking regulations. Since this Court affirms its Phase One Opinion hdidingRIA § 201(a)
“indicate[s] that Congress intended all blocked assets be available for attachment by victims oCBisassets
are properly considered as subject to attachment here. L. &0ta1 WL 812032, at *18.
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an unblocking of assets througle ttequisite OFAC proceduremd only one has actually done

so. (Compar{ = Dec!. 1 11 (stating that @B intends to apply to the Office of

Foreign Assets Control for a license authiog the release of blocked funds), witatter from
B . /0. 15, 2013 (notifying théourt that th{||| | | l has a pending
application before OFAC for ackense releasing thedaked funds transferdeto ||| | G

The inclusion in this Order of funds pending before OFAC is conditioned upon the denial of the
OFAC license.

Because the Judgment Creditors are holdevslad judgments eligible for execution
under the TRIA, the Judgment Credgojoint interest is superido the interests of commercial
third-party Defendants who have not néed to OFAC regultory procedures.

A. Whether the Central Bank Assets Arelmmune from Execution

CB opposes this summary judgment motion wetspect to one blockeransfer in the
amount o R3. (S&8 Opp. at 5.) On August 31, 2009, CB directed JPMorgan to
implement a wire transfer in the amount€233,716.00 to an Iranian engineering firm with an
account o D). (Seeec!. of I - 1 - -
Decl.”), Oct. 15, 2012, ECF No. 800.) On September 17, 2009, in accordance with the payment
order, JPMorgan debited CB’s U.S. dolteposit account in New York in the sum of
I 2nd converted such funds to Euros at its U.K. branch for payment to the Iranian
recipient in accordance witBB’s instructions. (SeBollock Decl., Ex. A at p. 404-05.) On
September 18, 2009, the U.K. JPMorgan braechgnized th | Il as an entity
subject to OFAC blocking regulatie, and the assets were trange into a frozen account. See

31 C.F.R. § 544.203; (Sé®llock Decl. 1 6.)

29



Here, CB contests the attachment of treckéd transfer. CB argaehat, as a foreign
central bank, (sl 2). its funds are immune from execution under FSIA
8 1611(b)(1). CB argues that the ttahbank immunity provided bthis section preempts TRIA
and FSIA § 1610(g). (S€eB Opp. at 6-9.) CB’s argument fails. Even if CB’s assets did fall
under the protection of FSIA 8§ 1611(b)(1), thatnunity is overridden by the subsequently
enacted TRIA § 201(d).SeeWeininger 462 F.Supp.2d at 457 (“TRIAvhich was enacted later

in time than 8§ 1611, overrides the immunity canéd in § 1611.”); Peterson v. Islamic Republic

of Iran, No. 10 CV 4518 (KBF), 2013 WL 1155576 (S\DY. Mar. 13, 2013) (“TRIA trumps
the central bank provision in 28 U.S.C. 8§ 1611(b)(2).”); G&@%3 WL 1337223 .

i. The Interplay Between TRIA § 201 and 28 U.S.C. § 1611

The FSIA provides immunity from attachmemtd execution of property to the property
of a foreign central bank in FSIA § 1611(b)ti)That section provides egptions to waivers of
sovereign immunity for foreign caal banks “notwithstanding thgrovisions of section 1610 of
this chapter.” TRIA 8§ 201(a)n turn, authorizes attachmentldbcked assets of terrorist parties

“notwithstanding any other provision of law.” Besauthe TRIA was codified as a note to FSIA

" Funds deposited in a bank in the United States may benefit from central bank immunity if the funds belong to a
foreign central bank and are held for the bank’s own account. NML Capital Ltd. v. Banco @eré&&epublica
Argenting 622 F.3d, 172, 194 (2d Cir. 2011), cert deni&8 S. Ct. 23 (2012). Here, Judgment Creditors allege that
CB’s transfer may not benefit from central bank imitwhecause it was in transit ||| | | | | JEJIED] when it was
blocked, (sed®ollock Decl., Ex. A at p. 46@5), not sitting in the depositcount of CB, as CB alleges ($eB

Opp. at 12). There is no need to reach this issue lberause TRIA trumps centtank immunity in any event.

18 Section 1611(b)(1) of the FSIA states that:

(b) Notwithstanding the provisions of section 1610 of this chapter, the property r@ignfetate
shall be immune from attagtent and from execution, if—
(1) the property is that of a foreign central bank or monetary authority held for its own account,
unless such bank or authority, or its parémeign government, has explicitly waived its
immunity from attachment in aid of execution, or from execution, notwithstanding any
withdrawal of the waiver which the bank, authority or government may purport to effect
except in accordance with the terms of the waiver...

28 U.S.C.A. § 1611 (West).
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§ 1610, CB argues that TRIA’s waiver of immty is preempted by FSIA 8§ 1611(b)(1). (SeB

Opp. at 9.) However, the TRIA waiver contrbiscause of the broad language of TRIA’s
“notwithstanding” clause, the more recent enactment of the TRIA, and the remedial purpose of
the TRIA.

First, the TRIA uses broad languageteempt “any other provision of law,” while
81611(b) applies narrowly to “the provisionssefction 1610.” In this District, Weininger v.
Castroheld that the TRIA'$road language targedH statutory excepties to immunity See462
F. Supp. 2d at 498 (“To the extent that aifgmecountry’s sovereigimmunity potentially
conflicts with Section 201(adhe ‘notwithstanding’ phrase rawes the potential conflict.”)

(quoting_Smith ex rel Smitl280 F. Supp. 2d. at 319); see dPmierson2013 WL 1155576 at *8

(“TRIA's broad language—'notwhstanding any other provai of law ... in every case’'—

provides one basis pursuant to which a sep&aratdral bank’ analysis becomes unnecessary.”).
Further, to the extent TRIA § 201(a)rdlicts with FSIA § 1611)(1), any conflict

should be resolved in favor of the TRb&cause it was enacted after § 1611(b).\8eminger

462 F.Supp.2at 499. Congress is presumed to be avediits previous enactments when it

passes a new statute. S8mar Seqguors y Reaseguros, S.A. v. M/V Sky Red&®b U.S. 528,

554 (1995) (citing Cannon v. Univ. of Chicagill U.S. 677, 696—699 (1999)). The TRIA's

“notwithstanding” clause—etted in 2002, well after FSI& 1611(b) was adopted in 1976—
thus preempts central bank immurtitythe extent itvould apply. Se®eterson2013 WL

1155576 at *25; Weininged62 F.Supp.2d at 499; see alsae lonosphere Clubs, In@22

F.2d 984, 991 (2d Cir. 1990) (“[W]hen two statuses in irreconcilable adlict, [courts] must
give effect to the most recently enactedwtasince it is the most recent indication of

congressional intent.”)
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Finally, providing an exception to attachmhi@nd execution for foreign central banks
would frustrate the remedial purpose of the TRIA. As discussed above, the purpose of the TRIA
is to “deal comprehensively with the problemeoforcement of judgmenissued to victims of

terrorism.” Levin | 2011 WL 812032 at *17 (interheitations omitted); see alddinistry of

Def. & Support for the Armed Forces of the Islamic Republic of Iran v. Fi&lgi U.S. 366, 369

(2009) (noting that the TRIA authorizes “hotdef terrorism relatéjudgments against [a
terrorist state]...to attach [thatate’s] assets that the itéd States has blocked”). CB’s
arguement that foreign central banks have asdhibe immunity,” (CBOpp. at 9), would leave
judgment creditors with valid judgments agaistsite sponsors of terraithout recourse if
assets happened to be held in the account atayfocentral bank, a resydtainly inconsistent
with the remedial pynose of the statute.

The language of TRIA, the purpose of its dnmamt, and its subsequent enactment to
8§ 1611(b)(1), all indicate th#te TRIA waiver of immunitynust control when the two
provisions are in conflict. Therefore, centbaink immunity does not preempt TRIA and CB
funds cannot be considered abselyyimmune under FSIA 8 1611(b)(1).
V. Whether the Judgment Creditors Are Entitled to Interest

The Code of Federal Regulations (“C.F.Rriandates that finandimstitutions holding
“blocked assets” must place those assets inrt@mest-bearing accountspecifically “a blocked
account in a U.S. financial ingttion earning interest at ratesattare commercially reasonable
for the amount of funds in the account.” 31 C.F.R. § 595.203(a)(1); § 595.203(b).

The Judgment Creditors contend that this f@ion obligated the Banks to hold the Phase
Two Blocked Assets in accountsathearned, “at a minimum, [intetequal to rates being paid

by [the Banks] to other depositors on depositmstruments of comparable size and maturity
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from the date of blocking until” a gssition on those assets is reached. (Sé&reditors’
Stipulation To Issues PresenteglMot. Summ. J. 7.) The JudgnmeCreditors argue that they
are entitled to the payment of such interegiardless of whether it wastually earned on the
Phase Two Blocked Assets. {id.

SoGen, with Citibank joining® argues that the “judgment creditors succeed only to rights
of their judgment debtor, and Iran, the judgmemnttdehere, has no claifor interest on blocked
accounts. Because Iran could not demand amytheyond the money that is actually in the
blocked accounts, neither can the judgment credit8r§SoGen Opp. at 1-3 (citing Karaha

Bodas Co., L.L.C. v. Perusahaan Beibangan Minyak Dan Gas Bumi Neqgé&843 F.3d 70, 83

(2d Cir. 2002) (holding that “a pg seeking to enforce a judgméstand[s] in the shoes of the

judgment debtor’” and “cannot ‘reach . . . asset&hich the judgment debtor has no interest™);

M.F. Hickey Co. v. Port of New York Auth258 N.Y.S.2d 129, 130 (1st Dep’'t 1965); CPLR §
5225(b); § 5227.) SoGen argues that this sameiplaapplies to garnisks, stating that “if a
judgment debtor could not brirgparticular claim against amg@shee, then neither can its

creditors.” (Id.at 3 (citing_United States v. First Nat’l City Bard21 F.2d 14, 19 (2d Cir.

1963); Smith v. Amherst Acres, In@50 N.Y.S.2d 236 (4th Dep’'t 1973).)

SoGen bases its argument on two flawed comestifirst, that Iran has no claim to the

interest that SoGen admitsshlaeen accruing on the blockaccounts; and second, that the

19 Seenote 4 supra

20 Nevertheless, SoGen asserts that it “complies with Ofe§@lations requiring payment of interest [on blocked
assets] at a ‘commercially reasonable’ rate” by paying istere blocked accounts “on the same basis as . . . similar
commercial accounts.”_(lct 2.) SoGen still contests the Judgment Creditors’ right to that interest, however. (ld.
In addition, SoGen asserts that enforcing the Judg@renlitors’ demand for interestjual to what SoGen pays
“other depositors” would require “further fact and expert discovery and evidentiary hearingsttidibe “an
extraordinary waste of judicial and party resms over, at most, a few thousand dollars.”) (Tthis argument is

one for the opposing parties to resolve between themselves.
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Judgment Creditors’ interest demandaarided on an OFAC regulation, 31 C.F.R. § 595.203,
which does not create a private rigitaction for victimsof terrorism to sue to obtain the interest
that OFAC mandates the garnistiemks accrue. As the Judgme@nmeditors correctly point out,
SoGen'’s interpretation of the law renders thedGFegulation meaningss: the garnishee banks
would be compelled to maintain blocked asseisterest-bearing accounts, but that interest
would accrue for no one’s benefit; neither thaégonent debtor nor the judgment creditor would
have a right to sue for it._(SéeCreditors’ Reply 22, ECF No. 825.) There is nothing in the
underlying statutes or the regulatsothat indicates that the inést accumulation was intended to
benefit the banks instead of judgmereditor victims of terrorism.
VI. CONCLUSION

For the reasons stated abptree Judgment Creditors’ motion for partial summary
judgment with respect to the Phase Two BlacRssets is granted. The Banks are hereby
ordered to turn over the Phase Two Blockede&s with accrued interest to the Judgment

Creditors in accordance with the protodekignated by the Judgment Creditors.

SOORDERED.

Dated: New York, New York
September 19, 2013

_sls
RoberP. PattersonJr.
uUsD.J

Copiesof this Order were sent by email to the following attorneys. All other counsel of
record notified by ECF:
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