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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HARTFORD FIRE INSURANCE
COMPANY a/s/o/ Fleet Trucking, Inc.,
MEMORANDUM OPINION
Plaintiff, AND ORDER

- against
09 Civ. 06747 (PGG)
ROADTEC, INC,,

Defendant.

PAUL G. GARDEPHE, U.S.D.J.:

This is a subrogation action broughtlgrtford Fire Insurance Company,
property insurer of Fleet Trucking (“Fleetggainst Defendant Roadtec, Inc. Roadtec
manufactured and sold to Flegb@ement milling machirtehat caught firat Fleet's premises
on March 26, 2008, and was completely destroy@inpt. 1 £2) Hartfordalleges that design
defects in the machine caddee fire. (d. § 3) Hartfordoriginally asserted claims for strict
liability and breach othe implied waranty of merchantability, bugreed to the dismissal thfe
strict liability claim on October 21, 2009. (Stipulation of Dismissal, Dkt. No. 11)

Roadtec has now moved for summary judgmertiariford’simplied warranty
claim, arguing that it disclaimed athplied warranties when it sold the milling machtod-leet
Becausdroadtedhas not demonstrated as a matter of law thedtettively disclainedthe

implied warranty of merchantability, itaotion for summary judgment will be denied

! The milling machine was designed to cut and remove the top layer of asphalt pamement
preparation for the installation of a new road surface. (Cmplt. § 11)
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BACKGROUND

On January 2 and 3, 20(Heetand Roadtesigned an Equipment Proposal in
which Fleetagreedo purchase frorRoadtecan RX700-3pavementnilling machine (the
“Machine”). (Def. R56.1 Sat  6; Smith Aff., Ex. 2§ The Equipment Propossets fortha
detaileddescription otheMachine and the purchase price, and makes two references to
warranties (Def. R 56.1 Sat { 7; Smith Aff., Ex. 2)The phrase “Full Machine Warrantig
written in the document’s “Notes” sectiocand in response tocaeryasking it to accept or
decline an “Extended Engine Warranty,” Fleet accepted this option. (SmitHERff) Roadtec
shipped the Machine to Fleet on January 15, 280d Fleet made a $475,913 payment for the
Machine on March 1, 2007. (Def. R. 56.1 Stat.  17)

When Roadtec delivered the Machine to Fleet in January 2007, it also praxided
Operation, Service & Maintenance Manual and a Parts Martigalf§ 9 1213) Each manual
was “hundreds of pages long” and included a warranty statement on the lastRitdge. $6.1
CounterStat § 39;Def. R 56.1 Sat I 15 Smith Aff., Ex. 3 Thewarranty statement
(“Warranty”) reads as follows:

Manufacturer (Roadtec, Inc.) warrants, commencing with the date of shipment to

first enduser and for a period of 12 months thereafter or 1,000 hours of

operation, whichever occurs first, all machinery and parts manufactured by

Roadtec, Inc. to be free for defects in workmanship and mat&viatranty

remains in force for the above time period only if all Manufacturer’s

operational procedures are followed and recommended maintenance is
performed. If, within such warranty period, any machinery or parts shall be

% To the extent that this Court relies on facts drawn from Defendant’s Rule 56rhestatit has
done so because Plaintiff has not disputed those facts or has not done so with citations to
admissible evidence. Where Plaintiff disagrees with Defendant’s charatiteriaf the cited
evidence, and has presented an evidentiary basis for doing so, the Court relies di'sPlainti
characterization of the evidence. $&#frav. Gen. Elec. C9252 F.3d 205, 216 (2d Cir. 2001)
(court must draw all rational factual inferences in-noovant’s favor in deciding summary
judgment motion).




proved to Manufacturer’s satisfaction to be defective, it shall be repaired or
replaced, at the Manufactui®option, F.O.B. Manufacturer’'s warehouse. All

failed parts or components must be returned to Manufacturer prepaid for
inspection before credit will be issued for new parts or components.
Manufacturer’s obligation hereunder shall be confined to suchrrep

replacement and does not include any charges, direct or indirect, for removing or
replacing defective machinery or parts.

Wear parts such as: conveyor lines, screed plates, cutter teeth, tooth holders,
scraper blades, track pads, tires and conveyor belts are warranted only if found
to be defective at time of shipment, but are not warranted for the warranty period
as far as wear or abuse

No warranty shall apply to machinery, or parts or accessories which have been
furnished, repaired or altered bthers so as, in Manufacturer’s judgement, to
affect the same adversely or which shall have been subject to negligence,
accident or improper care, installation, maintenance, storage or other than
normal use or service, during or after shipment. With dpanachinery, parts

or accessories to Manufacturer’s products which are furnished but not
manufactured by Manufacturer, Manufacturer’s warranty obligation shall in al
respects conform and be limited to the warranty extended to Manufactuter by i
supplier or, if none, to the warranties expressed herein.

The foregoing warranties are in lieu of all other warranties expressed or
implied including, but not limited to any warranty or merchantability of

fithess for a particular purpose, and Manufacturer shall not be subject to

any other obligations or liabilities whatsoever with respect to machiney;

parts, accessories or services manufactured or furnished by it or any
undertakings, acts or omissions relating thereto. Under no circumstances
shall Manufacturer be liable for any consequential or other damages,
expenses, losses of delays howsoever caused. There are no warranties that
extend beyond the description on the face hereof.

(Smith Aff., Ex. 3)(emphasis in original)lhe Warranty appearsnly in the manualprovided to
Fleet at the time the Machine was delivema] is not set forth in the “Equipment Proposal” that

Fleet and Roadtec signe(PItf. R. 56.1 Sat  20)



After delivery,Fleet made three warranty claicsncerning the Machine, all of
which Roadtechonored® (Def. R. 56.1 Stat. 11 24-2€n March 26, 2008, however, the
Machinecaught fire and was destroye(ld. § 30) Hartford claims that the fireas caused by a
burst hydraulic hose, which sprayed hydraulic fluid on the exposed exhaust manifold of the
engine. The fluid ignited, causing a fire that consumed the Machine. (Cmplt. 1%y 14-
Hartford further alleges that the engine should have been protected by ahgiiavould have
prevented the hydraulic fluid from spraying onto the exhaust manifdd{{{ 1618)

According to Hartford, the failure to install such a guard was a design ,cefieldn selling a
defective machine, Roadtec breacheditiy@ied warranty of merchantabiligndis liable for
damages. Id. 11 2324)

Roadtec has moved for summary judgment orgtbend that it “disclaimed the

implied warranty of merchantabilitypon which Hartford bases its claim{Def. Br. 5)

DISCUSSION

Roadtec argues that it is entitled to summary judgrecause (1) theWarranty
expresslydisclainms any implied warrantiegncludingthe implied warranty of merchantability;
and (2)Fleet “accepted and acquiesced to the Warranty’s terms and exclusioreourses of
dealing and performangeln particular, Roadtec notes thdeé&t paid for the Machine after
receiving thananualsthat set forth the Warranty (and its exclusion of the implied warranty of
merchantability), and then made three claims under the Warranty, which Roadtesh¢@nef.

Br. 58)

® Fleet's warranty claims concerned replacement of “track rollers,” a “breaker giesudtan
“EDC control kit,” and were made in April, July, and October 2007 respectively. (Def. R. 56.1
Stat. 11 249)
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As discussed below, Roadtec’s motion will be denied. The Equipment Proposal
constitutes a written contract between the parties, and it includes no disdaimplied
warranties. Indeed, the Equipment Proposal states that the Machine is covet&dlby a
Machine Warranty.”"Moreover, Fleet's claims under the Warraatg in no way inconsistent
with its assertion in this lawsuit that it understood the Machine to be protecsetFbi
Machine Warranty,” as stated in the Equipment Proposal.

l. SUMMARY JUDGMENT STANDARD

Summay judgment is appropriate only when the “pleadings, the discovery and
disclosure materials on file, and any affidavits show that there is no gessiigeas to any
material fact and that the movant is entitled to judgment as a matter of law.” Fed. R. Civ
56(c). Whether facts are material is a determination made by looking torgivieskaw.

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Whether “[a] dispute about a

genuine issue exists” depends on whether “the evidence is suchehabaable jury could

decide in the non-movant’s favor.” Beyer v. County of Nas5a4 F.3d 160, 163 (2d Cir.

2008) (internal quotation marks omitted). Courts “resolve all ambiguities;radd all factual
inferences that could rationally be drawn, in favor of the party opposing summgnygod”

Cifra v. Gen. Elec. Cp252 F.3d 205, 216 (2d Cir. 2001).

“In moving for summary judgment against a party who will bear the ultimate
burden of proof at trial,” as in the current case, “the movant may satisfy this\dygeinting
to an absence of evidence to support an essential element of the nonmoving pamty's cla

Gummo v. Village of Depewr5 F.3d 98, 107 (2d Cir. 1996) (citing Celotex Corp. v. Catrett

477 U.S. 317, 322-23 (1986)). The non-movant “cannot avoid summary judgment simply by

asserting a ‘metaphysical doubt as to the material fati#&8dman v. WWOREFV, Inc., 411
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F.3d 69, 75 (2d Cir. 2005) (quoting Matsushita Elec. Indus. Co. v. Zenith Radig €&5).S.

574, 586 (1986)), andrhay rot rely on mere conclusory allegations nor speculation, but instead
must offer some hard evidence showing ttsatersion of the events is not wholly fanciftil.’

Golden Pac. Bancorp v. FDIG75 F.3d 196, 200 (2d Cir. 2004) (quoting D’Amico v. City of

New York, 132 F.3d 145, 149 (2d Cir. 1998)).
In a contract caseummary judgment is appropriate only when a dispute is
governed by contract language that is plain and unambiguous. Whether a contract is

unambiguous is a question of law to be resolved by the CBuass v. Am. Film Tech., Inc.

987 F.2d 142, 148-49 (2d Cir. 1993). Under New York law, which governs’tvenetract
language is unambiguous when it has a “definite and precise meaning, unattendegebypfdan
misconception in the purport of the [contract] itself, and concerning which there issoaabbe

basis for a difference of opinion.” Krumme v. Westpoint Stevens288 F.3d 133, 139 (2d

Cir. 2000) (quotation omitted); Tr. Of the Four Joint Bds. Health & Welfare & PeRsinds v.

Penn Plastics, Inc864 F. Supp. 342, 345 (S.D.N.Y. 1994). Accordingly, Roadtec bears the

burden of demonstrating that under the Equipment Proposal there is no reasonable basis for a

difference of opinion regarding itdleged disclaimeof the implied waranty of merchantability.

* The Equipment Proposal contains no choice of law provision. (Def. R. 56.1 Stat. § 7; Smith
Aff., Ex. 2) The parties cite New York law in their briefs, however, and thus haliiithy

agreed that New York law governSeeJA Apparel Corp. v. Abboydb68 F.3d 390, 396 (2d

Cir. 2009) (applying N York law on the basis that the “parties agree [that New York law]
governs their contract dispute”); Corbett v. Firstline Sec., 687 F. Supp. 2d 124, 128
(E.D.N.Y. 2009) (applying New York law on the grounds that “both parties cite exchusivel
New York contract law in their argument . . .”). Moreover, Fleet, the buyer of thegnilli
machine, is based in the Bronx, and it appears that execution of the contract and the events
giving rise to this dispute took place in New York. Accordingly, New Ytrés the most
significant contacts with the matter in disputeSeeAuten v. Auten308 N.Y. 155 (1954)
(quoting_Rubin v. Irving Trust Cp305 N.Y. 288, 305 (1953)).
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Il. ROADTEC HAS NOT DEMONSTRATED THAT IT EFFECTIVELY
DISCLAIM ED THE IMPLIED WARRANTY OF MERCHANTABILITY

Roadtec argues that it is entitled to summary judgment becdefedtively
disclaimed all warranties beyond thedaof the Warranty under UCC 8316(2)” when it
delivered thenanuals setting forth the Warranty anddisclaimer of implied warranties. (Def.
Br. 7) Hartford argues that the disclaimer is not effective because the Wavesntgt a part of
the Equipment Proposal, which is the only document that Fleet signed. (PIt3Br. 2-

“It is well-settled that under New York law, parties to a contract may exclude or
modify implied warranties so long as the warranty disclaimer is conspicadwspacific.”

Maltz v. Union Carbide Chems. & Plastics C@92 F. Supp. 286, 304 (S.D.N.Y. 1998) (citing

N.Y. U.C.C. § 2-316(2))seealsoCiticorp Leasing, Inc. v. Kusher Family Ltd. P’sh#§906 U.S.

Dist. LEXIS 50682 (S.D.N.Y. July 14, 2006). An effective disclaimesinte “specific, clear

and timely.” Kolle v. Mainship Corp.2006 U.S. Dist. LEXIS 28956, at *8 (E.D.N.Y. Apr. 20,

2006) (citing N.Y. U.C.C. § 2-316))Here, Roadtec’s disclaimer of the implied warranty of
merchantability was neither timely nor conspas.

A. The Disclaimer Was Not Timely

Roadtec’s disclaimer does not appeahm “EquipmenProposal” that both
parties signed. Roadtec argues that its disclaimer is nonetheless effextauese Roadtec
“provided the Warranty Statement [including the disclaimer] in both the Owner aisd Pa
Manuals when it delivered the Machine approximately one mugfthreFleet trucking
completed the sale on March 1, 2007 [by paying for the machine].” (Def. Br. 6) (emphasi
original) Fleet maintains that the dischar is not effective because it does not appear in the

Equipment Proposal.



Becausehe Equipment Proposal (Smith Aff., Ex.d&scribes the Machine and
the terms of the sale in detail, including price, and bears the signatures ofzaathori

representativesom both parties, iconstitutes an enforceable contrackeeJoseph Martin, Jr.

Delicatessen, Inc. v. Schumachg? N.Y.2d 105, 109 (1981)lo the extent that Roadtec argues

that its postontract submission of the manuals containing the Warrafagtefl an alteration of
the contract, that position is untenable. Once a contract is formed, additiorsapteffared by
a party “are to be construed as proposals for addition to the contkadt.’U.C.C. 8§ 2-2072).
“Between merchantsuch terms bmme part of the contract unless . . . they materially alter it.”
N.Y. U.C.C. 8§ 2-2012)(b). Comment 4 to the UCGQatesthat“[e]xamples of typical clause
which would normally ‘materially alter’ the contract and so result in ssemr hardship if
incorporated without express awareness by the other party are: ardgasieg such standard
warranties as that of merchantability or fitness.” N.Y. U.C.C. § 2-207 (Comment 4).
Accordingly, New York courts do not recognmarrantydisclaimers thiaarefirst
stated when product is delivered, rather than at the time the partieskdine bargain for sale.

Seelaidlaw Transportation, Inc. v. Helena Chem.,@55 A.D.2d 869, 670 (4th D&l 998)

(disclaimer not effective when it was written o tlielivery ticket,” even though buyer signed

the ticket);G.W. White & Sons v. GosieP19 A.D.2d 866, 867 (4th D&@dL995) (“[A]

disclaimer or exclusion of warranties delivered to the buyer after consionméthe sale is not

effective unless the parties have entered into a separate agreemngck’dus. v. Reichhold

Chems., In¢.151 A.D.2d 566, 567 (2d D&pl989) (“[T]he warranty disclaimer, contained in an

invoice apparently sent by [seller] . but not countersigned by [buyer], constitutesasenmal

alteration of the alleged terms of sale.Hence, the warranty disclaimer is not part of the

® Roadtec does not contend otherwise.



agreement between the partigskFirst Sec. Mortgage Co. v. Goldmark Plastics Compounds,

Inc., 862 F. Supp. 918, 934 (E.D.N.Y. 1994) (finding thaelly]’'s attempt to limit or disclaim
warranties on the bill of ladings or invoices are not binding on [buyer]”).

Here,a contract was formed when the parties signed the Equipment Proposal.
The Equipment Proposebntairs no disclaimer of implied warranties, but merely stétat
Roadteas providinga “Full Machine Warranty (Smith Aff., Ex. 2) To the extent that Roadtec
argues that the Warranty attached to the manmlisd¢taimedtheimplied warranty of
merchantability, that disclaimerdeliveredwith the Machine and not disclosed at the time the
contract was formed constitutesan unenforceable “material alteration” to an alretadyned
contract. Roadtec is not entitled to summary judgment on the ground that it disclaimed the
implied warranty of merchantabilify.

B. The Disclaimer Is Not Conspicuous

As noted above, parties to a contract may exclude implied warranties so long as
the warranty disclaimer is “conspicuous and specifdaltz, 992 F. Supp. at 304. Assuming
arguenddhat the law permieéd Roadtec to alter the contract through submission of the Warranty
at the time of delivery, Roadtec has not demonstrated as a matter of lawwzatatsy

disclaimer is “conspicuous” within the meaning of UCC § 2-316(10).

® Hare v. Hoveround Corp2009 U.S. Dist. LEXIS 87146 (N.D.N.Y. Sept. 23, 20@%ed by
Roadtec (Def. Br. 6) is distinguishable. In that case, the buyer signed ayditiketr containing
the disclaimer and there was no formal contr@atcordingly,the contract in that case was
formed bya “present sale of goods,” seeY. U.C.C. § 2-106, and included the disclaimer.
Here, by contrasg contract was formed when the pargegered into the Equipment Proposal,
and the warranty disclaimeet forthin the manuals constitilg@nattemptednaterial alteration
to an alreadyexisting contract.




The UCC provides thaf{d] term or clause is conspicuous when it is so written
that a reasonable person against whom it is to operate ought to have noticed it.” N.Y8U.C.C
1-201(10). “The test, accordingly, is whether a reasonable person would notice thenéiscla

when its tye is juxtaposed against the rest of the agreemé&murhmercial Credit Corp. v. CYC

Realty, Inc, 102 A.D.2d 970, 972 (3d D&pL984). “The question of whether a particular

disclaimer is conspicuous is a question of law to be determined by the COatd Inds., Inc.

v. Becker Chevrolet, Inc112 A.D.2d 336, 339 (2d D&pL985); Kolle v. Mainship Corp2006

U.S. Dist. LEXIS 28956, at *9 (S.D.N.Y. Apr. 20, 2006).
This requirement is satisfied when the disclaimer is “set out in capital letters or

otherwise drawn to the attention of the rmafting party.” Grupos Sistemas Integrales de

Telecomunicacion v. AT&T Comms., Ind996 U.S. Dist. LEXIS 2927, at *17 (S.D.N.Y. Mar.

11, 1996). Typically, drafting party calls attention #disclaimer by setting it apart from other

provisions of the contract and printing it in a distinctive typefé@®eSky Acres Aviation Servs.

v. Styles Aviation 210 A.D.2d 393, 394 (2d D&pl994) (standard satisfied where disclaimer

was “in bold type and readily noticdal); Kolle, 2006 U.S. Dist. LEXIS 28956, at *9 (“The
common practice of setting forth such language of limitation in large, bold§@eg dften in an

eyecatching location . . . meets this requirement [of conspicuousness]”); Ballasv. CIR Air

Corp, 2002 U.S. Dist. LEXIS 21130, at *5 (S.D.N.Y. Oct. 31, 20@#jd, 352 F.3d 775 (2d
Cir. Dec. 19, 2003) (“As Paragraph 8 of the Agreement is under the heading ‘DISERADIF
WARRANTY’ and is in bold typeface, the requirements for a conspicuous watsget and

the disclaimer is valid); Tulger Contracting Corp. v. Star Bldg. Sy2002 U.S. Dist. LEXIS

8620, at *5 (S.D.N.Y. May 14, 2002) (standard satisfied where “the heading of the section

containing the limitations, entitled ‘Warranty, Disclaimers, and Limitation ofilii@s,’ is
10



printed in a boldface type that is conspicuously larger than the printed text on thredesroé
the page. . ..”). By contrast, a disclaimer is not conspicuous when “written in stteai And

buried within the body of the paragraph.” Computerized Radiological Servs., Inc. @& Synt

Corp, 595 F. Supp. 1495, 1509 (E.D.N.Y. 1984),'d on othergrounds 786 F.2d 72 (2d Cir.

1986).

In this case, the disclaimer was written in bold,was inserted &he end of tw
lengthyreference manuals, each of which was “several hundred pages long.” (PItf. R. 56.1
CounterStat 1 39) This is not an “eyeatching location” that commands “the attention of the

non-drafting party.” Kolle, 2006 U.S. Dist. LEXIS 28956, at *&rupos Sistemas Integrales de

Telecomunicacion1996 U.S. Dist. LEXIS 2927, at *17. Moreover, the disclaimer does not

appear in the document that lays out the terms of the sale, but instead is settf@rtfastage

in a user’s manual and parts manualhile a reasonable purchaseay be expected to read

terms that are referenced near the signature line of a contragiarge2009 U.S. Dist. LEXIS
87146, at *25, there is no reason for a buyenqeect a warranty disclaimer be set forth as the
lastpage of aiser’'s manual or parteanual. Accordingly, Roadtec has not demonstrated that its
disclaimer is “conspicuotisandits motion for summary judgment will be denied.

[I. THE PARTIES’ CONDUCT DOES NOT DEMONSTRATE THAT THE
BUYER WAIVE D THE IMPLIED WARRANT Y OF MERCHANTABILITY

Roadtets last argument ithat, even if the disclaimer is not a part of the parties’
written contract, Fleet “accepted and acquiesced to the Warranty terms ancagdlusis
course of dealing and performance.” (Def. Br. 7) In support of this argument, Koate
that “Fleet Trucking made three (3) Warranty claims on the Machine whichdedady

honored at no cost to Fleet Trucking pursuant to its obligations under the Warranty.Br(Def
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8) Hartfordrespnds thatleet'srequests for l@acement partdemonstrate only that a warranty
exists, and not that Fleet had agreedRtzadtec’disclaimer oftheimplied warrany of
merchantability

Section 2316 of the U.C.C. provides that “an implied warranty can . . . be
excluded or modified by course of dealing or course of performance.” N.Y. U.C.C. § 2-316(d).
A partyarguing that such a contract modification took place, howewestoffer “ proof of
each element requisite to the formation of a contnacltiding mutual assent to its ternis.

Singapore Recycle Ctr. Xad Int'l Marketing Inc, 2009 U.S. Dist. LEXIS 68635, at *20

(S.D.N.Y. Aug. 6, 2009) (quoting Beacon Terminal Corp. v. Chemprene4R@N.Y.S.2d

715, 718 (2d Dep 1980)).
Accordingly, “for a course of performance to demonstrate mutual assent to a

modification, it must be ‘unequivocally referable’ to the modificatioD&llas Aero., Inc. v. CIS

Air Corp., 352 F.3d 775, 783 (quotirRpse v. Spa Realty Assocd2 N.Y.2d 338, 366 (1977)).

If a party’s conduct is “wholly consistent” with the agreement as writteraifg fo demonstrate

mutual assent to the modificationDallas Aero, Inc.352 F.3d at 783%eealsoRose 42 N.Y.2d

at 344 (conduct establishing waiver of a rightemracontract “must not otherwise be
compatible with the agreement as written”); N.Y. U.C.C. § 2-208(3) (“The exprass of the
agreement and any such course of performance . . . shall be construed whenevableeaso
consistent with each other.”).

Here, Fleet’s requests for replacement partso way suggest acascence to

Roadtec’s disclaimesf the implied warranty of merchantabilifyThe fact that Fleet made

" The cases cited by Roadtec are distinguishable and, in any event, do not applgrikiéaw.
In Country Clubs, Inc. v. Allis-Chalmers Mfg. C@l30 F.2d 1394, 1396 (6th Cir. 1970), the
12




claims for replacement parts demonstrates only that it believed that it had this right under the
“Full Machine Warranty” referenced in the Equipment Proposal. Fleet’s conduct does not
demonstrate that it acquiesced to, or was even aware of, any disclaimers of implied warranties.
Because the parties’ contract does not disclaim the implied warranty of merchantability, and
because the parties’ course of performance does not demonstrate that Fleet acquiesced to the
disclaimer, Roadtec is not entitled to summary judgment.

CONCLUSION

For the reasons stated above, Defendant’s Motion for Summary Judgment (Dkt.
No. 22) is DENIED. The Clerk of the Court is directed to terminate the motion.
Dated: New York, New York

November 24, 2010
SO ORDERED.

MM;M

Paul G. Gardephe "
United States District Judge

buyer received multiple notifications of the warranty disclaimer before it decided to retain the
product. Accordingly, on this basis and under Tennessee law, the court found that it had
acquiesced to the disclaimer through its course of performance. Similarly, in Petroleo Brasileiro,

S.A., Petrobras v. Nalco Chemical Co., 784 F. Supp. 160, 165 (D.N.J. 1992), the court —
applying New Jersey law — found that the buyer was advised of the warranty limitations before
entering into the transaction, and thus held that the limitations were enforceable. Here, Fleet did
not receive any notice of the warranty disclaimer until after it had executed an agreement to
purchase the Machine.
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