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1 APPEARANCES 1 --000--
2 --000--
3 COUNSEL FOR GUCCI: 2 BE IT REMEMBERED that on Thursday, the 8th day
4 GIBSON, DUNN & CRUTCHER LLP 3 of July 2010, at the hour of 9:01 a.m. of
BY: JENNIFER COLGAN HALTER, Attorney at Law a : i
5 BY: ANNE M. COYLE, Attorney at Law said day, at the Offices of M.O.A. DEPOSITION
200 Park Avenue 5 REPORTERS, 1300 Ethan Way, Suite 200, Sacramento,
6 New York, New York 10166-0193 . . .
212-351-3927 6 California, before me, SHERYL DIRKS, a Certified
7 jhalter@gibsondunn.com 7 Shorthand Reporter, personally appeared JENNIFER
acoyle@gibsondunn.com i i i .
8 8 KIRK, who was examined as a witness in said cause.
9 COUNSEL FOR WOODFOREST NATIONAL BANK: 9 —-000--
10 LERNER, DAVID, LITTENBERG, KRUMHOLZ & MENTLIK
LLP 10 THE VIDEOGRAPHER: We're on the record.
1 BY: GREGG A. PARADISE, Attorney at Law 11 It's 9:01 a.m. This is the deposition of Jennifer
600 South Avenue West
12 Westfield, New Jersey 07090 12 Kirk. We're here in the matter of Gucci America
903-654-5000 ; ;
13 aparadise@dikm.com 13 versus Frontline, et al. Today is Thursday,
14 14 July 8th, 2010. We're located at 1300 Ethan Way,
15 COUNSEL FOR JENNIFER AND PATRICK KIRK: ; ; e
16 DAVIS & LEONARD LLP 15 Suite 200 in Sacramento, California. I'm John
BY: MARK R. LEONARD, Attorney at Law 16 Macdonell, videographer with Sacramento Legal Video.
17 8880 Cal Center Drive, Suite 180 .
Sacramento, California 95826 17 Before the reporter swears the witness,
18 916-362-9000 18 would counsel, please, identify themselves.
19 mieonard@davisandieonard.com 19 MR. PARADISE: Gregg Paradise from Lerner,
2 ALSO PRESENT: JOHN MACDONELL 20 David, Littenberg, Krumholz and Mentlik on behalf of
3g§gr3n§p;§tmgal Video Center 21 Defendant Woodforest National Bank.
21 Sacramento, CA 95817 22 MR. LEONARD: Mark Leonard with Davis &
29 (916) 451-7600 23 Leonard, LLP for Jennifer and Patrick Kirk.
gi --000-- 24 MS. HALTER: Jennifer Halter and Anne Coyle
25 25 from Gibson, Dunn & Crutcher on behalf of Plaintiff
3 5
1 1 Gucci America, Inc.
2 INDEX OF EXAMINATION 2 JENNIFER KIRK,
3 PAGE 3 called as a witness herein, having been
4 BY MR. PARADISE 4 administered an oath in accordance with C.C.P.
5 BY MS. HALTER.........coeeeerennnn. 5 Section 2094, was examined and testified as follows:
6  (CONFIDENTIAL TESTIMONY PAGES 65-79.) 6 --000--
7 INDEX OF EXHIBITS 7 EXAMINATION BY MR. PARADISE
8 1 - screen shot for The Bag Addiction......... 18 8 Q. Good morning, Miss Kirk. My name is Gregg
9 2 - e-mail 9-10-06 to Nathan Counley........... 38 9 Paradise. We introduced ourselves off the record.
10 3 - e-mail 9-14-06 to Bag Addiction............ 42 10 Just so you understand, I'm an attorney for one of
11 4 - (Confidential Exhibit)..................... 46 11 the Defendants in this matter, Woodforest National
12 5 - Defendants' initial Disclosures............ 55 12 Bank.
13 6 - (Confidential Exhibit)..................... 65 13 Miss Kirk, would you state your full name
14 7 - (Confidential Exhibit)..................... 66 14 for the record, please.
15 8 - (Confidential Exhibit)..................... 67 15 A.  Jennifer Marie Kirk.
16 9 - Final Order and Judgment on Consent........ 69 16 Q.  Have you in the past gone by other names?
17 10 - Declaration of Jennifer Kirk.............. 83 17 A. Jennifer Mattchen and Jennifer Besson.
18 11 - e-mail chain.........ccccveeveeereennn. 88 18 Q.  Could you explain, is one of those your
19 12 - "Kirk Declaration"............c........... 90 19 maiden name?
20 13 - screen shot for The Bag Addiction......... 98 20 A.  Yes.
21 14 - screen shots for The Bag Addiction........ 99 21 Q.  Which one?
22 15 - Woodforest Merchant Bankcard Application..108 | 22 A.  Besson.
23 16 - Woodforest Merchant Bankcard Application..108 | 23 Q.  Jennifer Mattchen, what is that?
24 17 - Woodforest Merchant Bankcard Application..108| 24 A. Former married name.
25 18 - Woodforest Merchant Bankcard Application..115 | 25 Q.  Have you ever been deposed before,
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1 Miss Kirk? 1 Q.  Yes. Specific jobs. I'm not looking for a
2 A.  No. 2 lot of detail into them, but just trying to get a
3 Q. Has anyone explained the general procedure 3 chronology.
4 for a deposition to you? 4 A, 1worked in accounting, in accounting field.
5 A, Yes. 5 Q.  Okay.
6 Q. Basically just to briefly review, I will ask 6 A. Started off as a bookkeeper and moved my way
7 you a series of questions. All | ask is that you 7 up to controller.
8 answer those questions. If you don't understand the 8 Q. Was that all for one company?
9 question, please, just let me know and I'll try to 9 A.  No.
10 work with you to take care of whatever 10 Q.  What companies did you work for?
11 misunderstanding or question there is and make sure | 11 A.  ldon't know. | don't recall every single
12 you have a question you understand. If you don't 12 company. The last company | worked for was
13 ask for any clarification, I'm going to assume that 13 WebBenefits.com where | was a controller. That was
14 you understood the question. 14 the last company | work for.
15 Is that acceptable? 15 Q.  What years did you work for Web Benefits?
16 A Yes. 16 A. 1 think '98 through 2000. I'm guessing. It
17 Q.  And we'll take breaks about every hour. | 17 has been a long time.
18 don't think this is going to go, you know, all that 18 Q.  Okay. In 2000 after you left Web Benefits,
19 far into the day. But if you need to take a break 19 what did you do?
20 shorter than that for any time, just let me know and 20 A. I haven't worked since 2000. | haven't been
21 I'll be happy to accommodate that. The only thing 1 | 21 employed as an employee.
22 ask is that you answer any pending question before 22 Q. Have you run your own business during that
23 we take a break. 23 time?
24 Could you describe your educational 24 A VYes.
25 background after high school? 25 Q.  How many businesses have you run during that
7 9
1 A.  College. 1 time?
2 Q. Where did you go to college? 2 A. I worked -- | ran a business on eBay for
3 A. Sac State. 3 about four years and then | opened my own web site.
4 Q. Did you receive a degree? 4 Sol guess two.
5 A. No. 5 Q.  Did the eBay -- excuse me.
6 Q. What years did you attend Sac State? 6 Did the eBay site have a name?
7 A. '91 and '92, '93. 7 A. No, it was just eBay. What do you mean?
8 Q. What was the focus of your studies? 8 Q. I know sometimes on eBay frequent sellers
9 A. Accounting. 9 will set up a store on eBay.
10 Q.  Besides Sac State, have you attended any 10 A Oh,yes. Yes, | had a store.
11 other post-secondary education? 11 Q. Did that store have a name?
12 A.  Sierra College, Junior College. 12 A No.
13 Q. When did you attend Sierra Junior College? | 13 Q. Do you still run the store on eBay?
14 A. '89 and '90. 14 A. No.
15 Q. Did you receive a degree? 15 Q. Whatdid you sell on that eBay store?
16 A.  No. I transferred. 16 A, Kids clothing.
17 Q.  What was the focus of your studies at 17 Q.  Anything else?
18 Sierra? 18 A, No.
19 A. Same. 19 Q.  Then you said after that you had your own
20 Q. Accounting? 20 web site. What was the name of that web site?
21 A. Uh-huh. 21 A. | started actually selling items through a
22 Q.  Just briefly starting in 1993 when you left 22 web site similar to eBay called iOffer. And then I
23 Sac State, could you describe your employment 23 ended up opening a web site.
24 history? 24 Q. What did you sell on iOffer?
25 A.  Specific jobs? | don't understand. 25 A Replica handbags.
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1 Q. For how long did you sell replica handbags 1 A 15 minutes, approximately.
2 on iOffer? 2 Q. Was it in person or on the phone?
3 A.  I'm guessing less than a year. 3 A Phone.
4 Q. I'm not as familiar with iOffer as | am with 4 Q. Have you spoken with anyone from Gucci in
5 eBay. Could you describe in a little more detail 5 preparation for the deposition today?
6 what iOffer is? 6 A.  No.
7 A. It's not -- it's -- you don't bid on items. 7 Q. Have you spoken with any attorneys for Gucci
8  You kind of just post things and people purchase. 8 in preparation for the deposition today?
9 They can make an offer. So you list an item, let's 9 A. No.
10 say, for $100 and someone can say, "I'll give you 10 Q. Did your attorney relay any information to
11 75." You can accept or deny it. That's pretty much | 11 you that was provided to him by anyone from Gucci or
12 it. 12 any attorneys for Gucci?
13 Q. Okay. Did your business that you ran on 13 MR. LEONARD: Objection to the extent it
14 iOffer go under any particular name? 14 calls for --
15 A. | think it was just under my name. | don't 15 MS. HALTER: Objection.
16 recall. 16 MR. LEONARD: To the extent it calls for
17 Q. I should have asked, when did you become 17 confidential client communication.
18 married and become Jennifer Kirk? 18 BY MR. PARADISE: Q. To the extent that
19 A.  2006. 19 your attorney just repeated what was told to him by
20 Q.  When did you start the sale of products on 20 someone for Gucci or Gucci America, that's what I'm
21 iOffer? 21 justasking. If -- first you can answer that "yes"
22 A.  2005. 22 or "no" whether your attorney did transmit any
23 Q. Do you recall when in 2005? 23 information that he received from anyone from Gucci
24 A.  Middle maybe summer. June. Something like | 24 or Gucci America -- or Gucci attorney?
25  that. 25 MR. LEONARD: You can answer "yes" or "no."
11 13
1 Q.  You said that went for less than one year? 1 THE WITNESS: No.
2 A.  Yeah. 2 BY MR. PARADISE: Q. Did you review any
3 Q. And then after that you opened your own web 3 documents in preparation for your deposition today?
4 site; is that correct? 4 A, VYes.
5 A.  Correct. 5 Q.  What document did you review?
6 Q. What was the name of your own web site? 6 A. My original declaration on my previous case.
7 A. The Bag Addiction. 7 Q. When you say "previous case," what case is
8 Q. Did this web site go by any other names? 8 that?
9 A.  No. 9 A.  The case involving myself, my husband and
10 Q.  What was the URL for this web site? 10 Gucci.
11 A.  TheBagAddiction.com. 11 Q.  When did you file the declaration in that
12 Q. Did this -- did you have any other URLs that 12 case?
13 directed to The Bag Addiction? 13 A. I don'trecall.
14 A.  No. 14 Q.  What was the subject matter of that
15 Q. Did you do anything to prepare for today's 15 declaration?
16 deposition? 16 A. | think it was, just said Declaration of
17 A.  No. 17 Jennifer Kirk. 1 don't recall what the actual
18 Q. Did you have any conversations with anyone 18 subject was.
19 in preparation for the deposition? 19 Q. Do you recall if it was in relation to a
20 A.  Yes. 20 motion in the case?
21 Q.  Who did you speak with? 21 MS. HALTER: Objection.
22 A. My attorney. 22 MR. LEONARD: You can answer, if you know.
23 Q.  When did you speak with your attorney? 23 THE WITNESS: | don't know.
24 A.  Yesterday. 24 BY MR. PARADISE: Q. Do you recall any of
25 Q.  For about how long did you speak with him? 25 the subject matter of the declaration?
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1 A.  No. 1 Q. Now, as I believe you said before, Patrick
2 Q.  And by that | mean just what was written in 2 was named as one of the Defendants in the case by
3 it. 3 Gucci; is that correct?
4 A. It just was my declaration of events that 4 A. Correct.
5 transpired. 5 Q. Do you have any understanding as to why
6 Q. Turning back to The Bag Addiction web 6 Patrick was named as a Defendant if he had nothing
7 site -- hopefully this noise doesn't get too close 7 to do with the business?
8 to us, although I think it is. 8 A. Yes.
9 So turning back to the -- give him a minute 9 MS. HALTER: Objection.
10 to walk past. 10 BY MR. PARADISE: Q. What is that reason?
11 Turning back to The Bag Addiction web site, 11 A. Because Patrick's name is on the merchant
12 what was the formal corporate name that you operated | 12 accounts associated with the company.
13 under? 13 Q.  Why is Patrick's name on the merchants
14 A.  Laurette Company, Incorporated. 14 accounts?
15 Q.  Was The Bag Addiction your DBA? 15 A. My credit was not strong enough to open a
16 A.  Yes. 16 merchant account.
17 Q.  Did you have any other DBAs? 17 Q.  Other than Patrick's name appearing on the
18 A. No, not that | recall. 18 merchant account information, he had no other role
19 Q.  Did you ever operate under the name Shopping 19 in the company?
20 Addiction? 20 A.  No.
21 A, Oh,yes. Yes, I did. 21 Q.  What was the business of The Bag Addiction?
22 Q.  What was The Shopping Addiction? 22 A.  Can you elaborate that question more?
23 A. It was actually part of The Bag Addiction. 23 Q.  What -- did The Bag Addiction sell products?
24 They just -- we used that as the DBA. If I'm not 24 A. Yes.
25 mistaken, The Bag Addiction was just the URL. 25 Q.  What products did The Bag Addiction sell?
15 17
1 Q. Who were the officers of the Laurette 1 A. Handbags.
2 Company? 2 Q.  Any other products?
3 A.  Just myself. 3 A.  Some accessories.
4 Q. Who were the owners of the Laurette Company? 4 Q. What kind of accessories?
5 A Myself. 5 A.  Scarves. | think that's about it.
6 Q. You had 100 percent ownership? 6 Q. Did The Bag Addiction sell any wallets?
7 A VYes. 7 A, VYes.
8 Q. When did you start The Bag Addiction 8 Q. What about watches?
9 business? 9 A, Yes.
10 A. | think it was 2000, late 2005. 10 Q.  Any other products that you can think of at
11 Q. Was it before you discontinued the business 11 this time?
12 on iOffer? 12 A.  Not that I can think of.
13 A. It was at the same time. 13 Q. Now you said before that on iOffer you sold
14 Q. When you started the Laurette Company, was 14 replica handbags. Was The Bag Addiction the same,
15 it before or after your marriage to Patrick Kirk? 15 replica handbags?
16 A.  Before, | believe. | don't recall. 16 A, Yes.
17 Q. At any time did Patrick have a role in the 17 Q. What does the term “replica" mean to you?
18 business? 18 A.  Copy of an original.
19 A No. 19 Q.  Did you inform your potential customers at
20 Q. Was Patrick at any time a part owner of the 20 The Bag Addiction that your products were replicas?
21 business? 21 A, Yes.
22 A.  No. 22 Q.  How did you do this?
23 Q. At any time did Patrick participate in 23 A. It was disclaimed on the web site and at
24 operation of the business? 24 checkout they had to check a box indicating they
25 A. No. 25 knew it was a replica handbag and not an original or

5 (Pages 14 to 17)
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1 they couldn't check out. 1 Frontline line began processing credit card
2 Q. When you say "disclaimed on web site," could 2 transactions for The Bag Addiction?
3 you elaborate on that? 3 A. I think it was shortly after.
4 A. There was a link within the web site about 4 Q. Do you recall how long after?
5 the products that disclosed that they were not 5 A. I don't.
6 originals. They were replicas. | don't recall the 6 Q. Did anyone from Woodforest National Bank
7 exact terminology. 7 ever ask you to add that check box?
8 (Kirk Exhibit 1 is marked.) 8 A No.
9 BY MR. PARADISE: Q. Miss Kirk, I've 9 Q. Did anyone from -- strike that.
10 handed you what the court reporter has marked as 10 Are you familiar with a company called Delta
11 Exhibit Kirk 1. Do you recognize this document? 11 Card?
12 A Yes. 12 A No.
13 Q.  What is Exhibit 1? 13 Q.  Now you said earlier that The Bag
14 A.  Looks like a screen shot of a checkout, 14 Addiction's primary business was selling replica
15 shopping cart checkout on the web site. 15 handbags; is that correct?
16 Q.  This is your web site, The Bag Addiction? 16 A Correct.
17 A. Correct. 17 Q. And those handbags were made to look similar
18 Q.  If you look at the bottom of the first page, 18 to various brand-name bags; is that correct?
19 it seems to indicate it was printed on October 25, 19 A VYes.
20 2007. Do you see that? 20 Q.  How many different brands of handbags did
21 A VYes. 21 The Bag Addiction offer replicas of?
22 Q. Is it your belief that this is an accurate 22 A. You mean brands, company brand names?
23 depiction of The Bag Addiction web site on that 23 Q.  VYes.
24 date? 24 A.  I'm guessing. Maybe 20.
25 A VYes. 25 Q I apologize for -- in advance for the memory
19 21
1 Q. If you'll turn to the page that's marked at 1 exercise, but could you identify as many of those as
2 the bottom with the Gucci numbers. These are 2 you can?
3 production numbers added in this case. This was a 3 A. I can read you what's on this list right
4 document produced to us by Gucci. Gucci-46149. 4 here.
5 A.  Uh-huh. 5 Q.  And the list you're referring to, Exhibit 1,
6 Q If you can turn to that page? 6 are you looking at the second and third pages?
7 A. | think that's where I'm at. 7 A.  Yes.
8 Q Great. Thank you. 8 Q.  Then saving you the breath, is it correct
9 If you look down toward the bottom there is 9 that all of the -- that The Bag Addiction offered
10 a space that says, "I understand these items being 10 replica handbags that were intended to look similar
11 purchased are replicas, not originals." 11 to all of the brands listed on Pages 2 and 3 of
12 Is that the check box you were referring to 12 Exhibit 1?
13 before? 13 A.  Yes.
14 A, Yes. 14 Q.  Was one of the brands that The Bag Addiction
15 Q.  Was that check box always on The Bag 15 offered replica products that were intended to look
16 Addiction web site? 16 similar to Gucci?
17 A.  No. 17 A.  Yes.
18 Q.  When was it added? 18 Q.  What percentage of The Bag Addiction sales
19 A. | don't recall. 19 were replica Gucci bags?
20 Q. Do you recall why it was added? 20 A.  1don't know.
21 A.  The -- | don't know his actual title, Nathan 21 Q. Do you have any kind of a rough estimate of
22 Counley, the broker, bank, merchant account broker, | 22 the percentage?
23 requested that | add that per the other bank, 23 THE WITNESS: Am | going to guess?
24 Frontline's permission -- instructions. 24 MR. LEONARD: If you know. If you don't
25 Q. Did you add it at or about the time when 25 know, don't guess.
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1 THE WITNESS: 1 really don't know. 1 name would come up.
2 BY MR. PARADISE: Q. Do you know if it was 2 Q. And then those customers were directed to
3 more than 10 percent of the total sales of The Bag 3 your BagAddiction.com web site; is that correct?
4 Addiction? 4 A Correct.
5 A. I'm guessing, yes. 5 Q. How did you display the products that were
6 Q. Was it more than 20 percent? 6 offered for sale on The Bag Addiction web site?
7 A.  Probably. 7 A There was photos of the bags. | don't know
8 Q. More than 30 percent? 8 what you mean "display.” There was pictures of the
9 A. I really don't know. | have no idea. This 9 bag with a description of the bag.
10 has been a long time since | have been dealing with | 10 Q.  That's what I was looking for. Yeah.
11 the financial part of this so | have no idea. 11 A Okay.
12 Q. Do you know -- would you be comfortable 12 Q.  How many photos were presented for each bag?
13 saying that it was definitely less than 50 percent 13 A, Itvaried on the bag. Could be anywhere
14 of the business of The Bag Addiction was Gucci? 14 from one to five.
15 A. I would be comfortable saying it was a 15 Q.  Did you have any features where you could
16 majority of the business of what was sold. Itwasa | 16  zoom in on the bags?
17 big name. 17 A 1don't believe so.
18 Q.  For the bags advertised as being replicas of 18 Q. If the Gucci name were printed on the inside
19 Gucci products, do you know if the Gucci name 19 of one of the bags offered on your web site, would
20 appeared on those bags? 20 customers be able to see that name when viewing your
21 A. Yes, it did. 21 web site pictures?
22 Q. Did it appear on all of the bags? 22 A. It depends on the pictures. There were some
23 A, Yes. 23 pictures of the inside of the bags, yes.
24 Q.  Where did it appear on the bags? 24 Q.  Could you describe how the web site was
25 A. It depends on what kind of bag it was. 25 organized?
23 25
1 Logos were placed sometimes on the outside, 1 A. Can you be more descriptive? | don't know
2 sometimes on the inside. It just depends on how -- 2 what you mean.
3 they were exact replicas of Gucci so however they 3 Q. Sure.
4 were made. 4 Was the web site broken down by brand name
5 Q. So if the bag -- if the Gucci -- if the 5 designers?
6 particular type of bag being sold by Gucci had the 6 A. Yes.
7 Gucci name on the bag, the replicas that The Bag 7 Q. So there would be a page for Gucci replica
8 Addiction offered would have the Gucci name on it in 8 handbags and another one for, say, Chloe replica
9 the same manner; is that correct? 9 handbags?
10 A VYes. 10 A, Yes.
11 Q. Are you aware that certain Gucci bags do not 11 Q. Was the web site further divided by type of
12 have the Gucci name appearing anywhere on the bag?| 12 bag?
13 MS. HALTER: Objection. 13 A, Yes.
14 BY MR. PARADISE: Q. You can answer. 14 Q. Could you describe if someone -- for
15 A, No, I'm not aware of that. 15 example, if looking at Exhibit 1, if someone clicked
16 Q. How did The Bag Addiction advertise the 16 on the Gucci link that's on the left side of Page 3,
17 replica handbags that it offered for sale? 17 what would that web site user then see?
18 A. On Google. 18 A. I'm trying to recall, but I believe when you
19 Q.  Anywhere else? 19 clicked on that, you would be brought to some
20 A. No. 20 subcategories by style of bags and/or like wallets.
21 Q. And by "on Google," how was it advertised on 21 Maybe like hobo style or something. But, again, |
22 Google? 22 don't recall exactly the styles.
23 A. Google has an advertising pay per click and 23 Q. So then the user could select one of those
24 | had an account with Google and would advertise 24 style categories?
25 through them and when someone would search it, my | 25 A. As a subcategory, yes.
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1 Q.  And then they would be brought to another 1 A Yes
2 web page? 2 Q. Did you see all the products prior to you
3 A. Right. 3 offering them for sale on your web site?
4 Q. What would be displayed on that web page? 4 A. Physically see them?
5 A. All the styles under that category, 5 Q. Yes.
6 subcategory. 6 A No.
7 Q. And like you said before, there would be an 7 Q. Did you see any of them?
8 image and a description of the bag? 8 A. On occasion.
9 A. Yes. 9 Q. For the -- just the Gucci replica handbags,
10 Q.  How large were the images on the -- these 10 how many vendors did you work with?
11 subcategory pages? 11 A Three to four. They all carry Gucci.
12 A. 1 don't know the actual diameter of the 12 Q. Did The Bag Addiction maintain an inventory
13 picture, | have no idea. But you could click on a 13 of products for sale?
14 picture and it would make like -- it wouldn't zoom, | 14 A No.
15 but it would actually make the picture larger on 15 Q. Could you describe the sale process for one
16 your screen, on your browser. 16 of your replica handbags?
17 Q.  How many products were displayed on one 17 MS. HALTER: Objection.
18 page? 18 MR. LEONARD: Vague and ambiguous.
19 A.  Maybe 30, and you'd have to click to go to 19 BY MR. PARADISE: Q. Do you understand what
20 the next page. 20 I'm asking?
21 Q.  Were they arranged in rows? 21 A.  Yeah, | understand what you're asking.
22 A.  Yes. 22 THE WITNESS: Do | need to answer that?
23 Q.  How many images per row? 23 MR. LEONARD: If you understand it, yes.
24 A.  Three, | believe. 24 THE WITNESS: Well, you're asking what the
25 Q. If you were looking at the computer screen 25 process is as a customer checks out. Is that what
27 29
1 where it was three images per row, approximately how 1 you're saying?
2 large were each of the images? 2 BY MR. PARADISE: Q. Yes, I'm looking at
3 A. Well, it all depends on what size monitor 3 the process of from when a customer comes to the web
4 you have. 4 site --
5 Q.  Fair enough. 5 A.  Uh-huh.
6 For each product was there only a single 6 Q. -- and says, "l want to buy this bag" to the
7 image on the main display page? 7 customer receiving said bag.
8 A. Yes. 8 A. Uh-huh.
9 Q.  And then if you clicked further into -- to 9 Q.  Ifyou could just walk us through that
10 get details of a particular product, then there may 10 process.
11 be, in some cases, additional images? 11 A.  They're on the web site, make the purchase,
12 A.  Yes. 12 check out. | receive notification. | sent it to
13 Q. Who took the pictures that appeared on The 13 the vendor in China and he would ship the bag out
14 Bag Addiction web site? 14 for me and send me tracking.
15 A. The manufacturer. 15 Q. So the bags were shipped directly from China
16 Q.  Who was the manufacturer? 16 to your customers?
17 A.  Factories in China. The vendors | worked 17 A.  Correct.
18 with. 18 Q. Is this sometimes referred to as drop
19 Q.  Was it more than one? 19  shipping?
20 A.  Yes. 20 A.  Yes.
21 Q. How many manufacturers did you work with? 21 Q. Did you specify to the vendor what type of
22 A. | believe three to four. 22 packaging the replica handbags would be sent in?
23 Q. And each of those three to four 23 A. No.
24 manufacturers would supply you with pictures of the 24 Q. Are you familiar with the packaging that the
25 products? 25 replica handbags were sent to your customers in?
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1 A. I'm not sure | understand the question. 1 A. Not that I'm aware of.
2 What kind of packaging are you talking about? 2 Q. How did customers pay for the products that
3 Q. Were there any -- if a person ordered a bag, 3 they purchased on your web site?
4 did they receive anything else other than just the 4 A. Credit cards.
5 bag itself? 5 Q. Did The Bag Addiction accept any other forms
6 A. They would receive typically what they call 6 of payment?
7 a dust cover for the bag. A bag, a cloth bag that 7 A.  No.
8 the bag would go into. 8 Q. If someone wanted to send you a check, you
9 Q. Were images of these dust covers viewable on 9 would not accept that?
10  The Bag addiction web site? 10 A No.
11 A.  Sometimes. 11 Q.  What if someone wanted to pay in cash?
12 Q.  When were they or were they not? 12 A.  No.
13 A.  Again, all my pictures come from my vendor 13 Q.  Did you ever send shipments COD?
14 so if they provided pictures for me, 1 would put 14 A.  No.
15 them on there. 15 Q.  Are you aware of any other forms of payment
16 Q.  Now if you'll look back to Exhibit 1 on the 16 other than credit cards that you could have used for
17 first page under "Item Description," you'll see a 17 The Bag Addiction?
18 small image and then it says "Gucci Signature Tote, 18 A. No.
19 Red and Green." Do you see that? 19 Q.  Are you familiar with COD shipments?
20 A.  Yes. 20 A. | know what they are.
21 Q.  What was the purpose of using the name 21 Q. s there any reason that you could not have
22 "Gucci" in the item description? 22 used COD shipments in your business?
23 A.  So they knew what kind of bag it was. 23 A, Yes.
24 Q.  Wasi it intended to represent the customers 24 Q. Why?
25 that this was an authentic Gucci bag? 25 A.  Because it was coming from -- the item was
31 33
1 A. No. 1 coming from China; they can't ship COD.
2 Q.  What was it intended to represent then? 2 Q. Did you ever look into whether a shipping
3 A.  The brand. 3 company like UPS could collect COD payments on
4 Q. Could you elaborate on that? 4 shipments from China?
5 A.  Well, it was similar to Gucci so that's why 5 A. They don't ship UPS; they ship U.S. Mail.
6 the name "Gucci" was used. 6 Q. Who is "they"?
7 Q. Do you believe that any of The Bag 7 A. China.
8 Addiction's customers thought that they were 8 Q. By "China," are you referring just to the
9 receiving authentic Gucci merchandise when they 9 manufacturers that you dealt with?
10 purchased one of your handbags? 10 A.  Yes.
11 MR. LEONARD: Calls for speculation. 11 Q.  Are you aware that UPS conducts shipments to
12 MS. HALTER: Objection. 12 and from China?
13 BY MR. PARADISE: Q. You can answer if you 13 A.  Yes.
14 know. 14 Q.  Sois it just that the merchants that you
15 MR. LEONARD: If you know. 15 were dealing with preferred to use U.S. Mail
16 THE WITNESS: | don't know. 16 service?
17 BY MR. PARADISE: Q. Did you ever receive 17 A.  Yes.
18 any communication from any of your customers stating | 18 Q. But there is nothing that would have
19 that they thought that they were buying authentic 19 prevented them from using UPS?
20 Gucci handbags? 20 MS. HALTER: Objection.
21 A Not that I'm aware of. 21 MR. LEONARD: Objection, calls for
22 Q. To your recollection are you aware of any 22 speculation.
23 instance where any person was confused as to whether | 23 BY MR. PARADISE: Q. Are you aware of
24 they were buying authentic Gucci handbags or not on 24 anything that would have prevented your merchants
25  your web site? 25 from using UPS?
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1 A. Yeah. Cost factor. 1 offer wire transfers as a form of payment?
2 Q. By "cost factor," you mean UPS would have 2 A. Yes.
3 been more expensive than the U.S. Mail method they 3 Q. Why did you make that choice?
4 were using? 4 A. I wasn't comfortable giving out bank account
5 A, Yes. 5 information.
6 Q. Is there any reason that you could not have 6 Q. Are you familiar with the payment process
7 chosen to accept checks as a form of payment from 7 called electronic checks?
8  your customers? 8 A VYes.
9 MR. LEONARD: Can you rephrase? I'm going 9 Q. What are electronic checks?
10  to object as calls for speculation. 10 A. When you go through a web site or a company,
11 BY MR. PARADISE: Q. Are you aware of 11 you give them your routing and your accounting
12 any -- or strike this. 12 number and they take it out of your bank account
13 Why didn't you accept checks as a form of 13 versus using your credit card.
14 payment from your customers? 14 Q.  Did you ever utilize electronic checks --
15 A. 1 didn't want to have a return check issue, 15 A.  No.
16 wait for checks to clear and so forth. And | also 16 Q.  --in The Bag Addiction?
17 didn't want to have payments mailed to me. 17 Why not?
18 Q.  Are you familiar with any other forms of 18 A.  1don't believe it was ever offered to me
19 payment that can be used by web sites other than 19 from my broker.
20 credit cards, checks, cash or COD? 20 Q. How did you become aware of the availability
21 A.  Yes. 21 of electronic check processing?
22 Q.  What are those? 22 A.  ldon't recall.
23 A, PayPal, wire transfers. That's all | can 23 MR. PARADISE: Why don't we take a short
24 think of. 24 break.
25 Q.  What is PayPal? 25 THE VIDEOGRAPHER: We're off the record
35 37
1 A.  It's a third-party company that accepts 1 9:54.
2 payments for -- from your customers and pays you. 2 (Recess: 9:54 a.m. to 10:04 a.m.)
3 Similar to a merchant account. 3 THE VIDEOGRAPHER: We're back on the
4 Q. Do you know if credit cards are required to 4 record. It's 10:04.
5 be used in connection with PayPal payments? 5 BY MR. PARADISE: Q. Who originally
6 A. Credit card or bank accounts. 6 performed credit card processing services for
7 Q. Are you aware of any reason that your web 7 The Bag Addiction?
8 site could not have utilized PayPal as a form of 8 A. What do you mean? What bank?
9 payment from your customers? 9 Q.  Yes.
10 A, Yes. 10 A. | think Frontline Bank was the first. |
11 Q.  What is that? 11 really don't recall which one was first. Nathan was
12 A.  They wouldn't allow you to sell replica 12 the broker.
13 handbags. Which is a replica item. 13 Q.  Was Nathan always the broker for the credit
14 Q.  How did you become aware of the PayPal 14 card processing for The Bag Addiction?
15 policy against replica items? 15 A.  Yes.
16 A. | had a PayPal account and they discontinued | 16 I need to clarify something, too, on that
17 it because | was selling replicas. 17 when we were in here earlier regarding my
18 Q.  Now, you also mentioned wire transfers. 18 declaration.
19 Could you have used the wire transfers as a form of | 19 Q.  Okay.
20 payment for The Bag Addiction web site? 20 A.  The declaration was actually in conjunction
21 A.  Yeah. 21 with this case, not my previous, not the other case
22 Q.  Did you ever use wire transfers as a form of 22 with Gucci.
23 payment? 23 Q.  Okay.
24 A, No. 24 A, My declaration is this. Okay.
25 Q.  Was it just a choice on your part to not 25 Q.  Okay. Thank you for clarifying that. And
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1 if at any time something comes to you, you know, 1 account?

2 that was -- you think was misstated, please -- 2 A. I'm sorry, | don't.

3 A.  Okay. 3 Q.  Was it from the inception of The Bag

4 Q. -- you know, just let me know and you can 4 Addiction business?

5 always clarify something. 5 A. No.

6 A. Okay. 6 Q. So when you began operations for The Bag

7 (Kirk Exhibit 2 is marked.) 7 Addiction, you were only accepting payment via

8 BY MR. PARADISE: Q. I've handed you what 8 PayPal?

9 the court reporter has marked as Kirk Exhibit 2. If 9 A. Card Service. Card Service and PayPal.
10  you'll look at the bottom half of this document, do 10 Q. Sojust to clarify, so from the beginning of
11 you recognize this document? 11 the operation of The Bag Addiction web site, you
12 A.  No, it looks like -- no, I don't know what 12 accepted payment both through PayPal and this Card
13 it is. 13 Service through your eBay account?
14 Q. At some point -- how did you first get in 14 A. 1 believe so. I don't know the exact time
15 touch with Nathan Counley? 15 frame or when it transitioned from one to the other.
16 A.  Online. | found his web site on line. 16 1 really don't know.
17 Q. Did you then submit a web page inquiry -- 17 Q. How does the Card Service work?
18 A, Yes. 18 MS. HALTER: Objection.
19 Q.  --to get more information? 19 THE WITNESS: | don't know what you mean.
20 A.  Yes. 20 How does it work?
21 Q.  Does the information that appears on the 21 BY MR. PARADISE: Q. Meaning what is
22 bottom half of Exhibit 2 appear to be the 22 the -- is the process by which payments are settled
23 information that you provided when you contacted 23 through Card Service any different than through a
24 Nathan Counley? 24 standard credit card processor?
25 A, Yes. 25 A.  No. Card Service is a merchant account,

39 41

1 Q. If you'll look at the middle of this 1 merchant company, just like Woodforest.

2 document, it says that the form here was submitted 2 Q. And just like Frontline?

3 on September 10th, 2006. Do you see that? 3 A.  Correct.

4 A.  Uh-huh. 4 Q. At some point did your -- did you

5 Q. Is it your recollection that you submitted 5 discontinue using your Card Service account?

6 that information to Mr. Counley's web site on or 6 A. Yes.

7 about that date? 7 Q.  When was that?

8 A. It appears that way, yeah. 8 A. I don'trecall.

9 Q. Was this, to your recollection, the first 9 Q. Do you recall why you stopped using the Card
10 time you contacted Mr. Counley? 10 Service account?
11 A. | believe so. 11 A.  They canceled my account.
12 Q.  Given that the date is in September of 2006, | 12 Q.  Why did they cancel your account?
13 does this refresh your recollection as to whether 13 A.  Because | was selling replicas.
14 there was -- you dealt with someone else for credit | 14 Q.  If you look back to Exhibit 2, most of the
15 card processing prior to Mr. Counley? 15 way down there is a heading that says "Description
16 A.  Yes. | had PayPal and they discontinued my | 16 of Business." Do you see that?
17 account. 17 A, Yes.
18 Q.  Prior to contacting Mr. Counley, did you 18 Q. Do you recall that you were asked to
19 accept any payment for purchases on The Bag 19 identify or provide a description of your business
20 Addiction web site other than through PayPal? 20 on this initial inquiry to Nathan Counley?
21 A.  Looking at this, | remember I did have Card 21 A.  Yes.
22 Service. It was a -- it was associated with my eBay | 22 Q.  And what did you respond in response to that
23 account so | used them temporarily. 23 inquiry?
24 Q. Do you recall the approximate date range 24 A.  When | was asking him?
25 that you used this Card Service with your eBay 25 Q.  What did you -- when the web site form
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1 prompted you to put in a description of business, 1 Q. Take your time as much as you need to look
2 what did you put in? 2 through the e-mail chain, if you need to.
3 A. | put in replica handbags and accessories. 3 A. Yeah. It looks like it was Card Service.
4 Q. Again, it's your belief that this was your 4 Q. If you'll turn to Page 2 and look at an
5 first contact with Mr. Counley? 5 e-mail that actually starts at the bottom of Page 1
6 A.  Yes. 6 from Nathan Counley to you dated September 14, 2006.
7 (Kirk Exhibit 3 is marked.) 7 Do you see that?
8 BY MR. PARADISE: Q. The court reporter has 8 A.  Yeah.
9 handed you what she has marked as Kirk Exhibit 3. 9 Q. Where he says "Jennifer, Good news. 1 just
10 Could you take a look at this document, please, and 10 found out our U.S. bank can do replica accounts
11 let me know if you've seen it before. 11 now." Do you see that?
12 A, Yes. 12 A, Yes.
13 Q.  What is Exhibit 3? 13 Q. Do you know what U.S. bank that was?
14 A.  Looks like an e-mail correspondence between 14 A.  No.
15 me and Nathan regarding a merchant account. 15 Q.  Did you shortly after this time submit an
16 Q. If you'll turn to the fourth page of 16 application to a U.S. bank for credit card
17 Exhibit 3. The e-mail that starts on the bottom 17 processing services?
18 from Nathan Counley to admin at TheBagAddiction.com. | 18 A.  ldon't know. | assume so from this
19 Do you see that? 19 timeline; that's when it was submitted.
20 A.  Yes. 20 Q.  You don't recall what U.S. bank it was?
21 Q.  Was that an e-mail address that you utilized 21 A.  No.
22 at this time? 22 Q. Do you know if it was Frontline?
23 A, Yes. 23 A.  ldon't know. I don't know which one was
24 Q.  Soit's your understanding that you received 24 first.
25 this e-mail from Mr. Counley on or about 25 Q.  When you say you don't know which one was
43 45
1 September 11, 2006? 1 first, which credit card processing banks is it
2 A, Yes. 2 between in your mind as to which one was first or
3 Q.  Was this the first communication that you 3 second?
4 received from Mr. Counley? 4 A.  Frontline and Woodforest.
5 A. | believe so. 5 Q. So one of those came before the other one?
6 Q.  And then am I correct that you and 6 A.  Correct.
7 Mr. Counley had communications back and forth for a 7 Q. At this time period between September 11 and
8 number of days, at least through September 14th, 8 September 14, 2006, did you have any credit card
9 2006? 9 processor in place at this time?
10 A, Yes. 10 A.  September 11th through September 14th, is
11 Q.  Ifyou'll turn to Page 3 in the middle, 11 that what you just said?
12 there is an e-mail from you to Mr. Counley from 12 Q.  Yes.
13 September 11, 2006 at 4:37 p.m. Do you see that? 13 A.  1don't believe so.
14 A Yes. 14 Q.  Was your business still in operation at this
15 Q.  You stated, "Our processing history is fine. 15 time?
16 We had to close because we were selling replicas." 16 A.  Yes.
17 Do you see that? 17 Q.  Were you accepting orders from customers
18 A, Yes. 18 during this time period?
19 Q.  What did you have to close that you're 19 A.  No.
20 referring to in this e-mail? 20 Q. Do you recall how long it was that you were
21 A.  The merchant account. 21 not accepting orders from customers?
22 Q.  Which merchant account was that? 22 A.  No, | don't.
23 A.  Inlooking over this, it looks like it was 23 Q. Do you know if it was a matter of days
24 Card Service. 1'd have to go through the whole 24 versus weeks?
25 e-mail. 25 A.  Maybe a couple weeks.
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1 Q. So you completely suspended sales for a few 1 understood that you were selling replica products?
2 weeks' period of time at this time? 2 A. 1 don't know what Nathan told Frontline,
3 A, Yes. 3 that's between them and Nathan. He represented to
4 Q. How long after your first inquiry to Nathan 4 me that they knew, but | don't know what was
5 Counley did you acquire a new credit card processing 5 transpired between their conversations.
6 service? 6 Q. Fair enough.
7 A. Couple weeks. 7 Now if you'll turn back to Kirk Exhibit 4,
8 (Kirk Exhibit 4 is marked.) 8 you said that this was an application for credit
9 BY MR. PARADISE: Q. The court reporter has 9 card processing services that you submitted to
10 handed you what has been marked as Kirk Exhibit 4. 10 Woodforest National Bank. Right?
11 Would you take a look at this document, please. 11 A.  Right.
12 A.  Okay. 12 Q. At the time that this application was
13 Q.  If you look at the top do you see that there 13 submitted, were you currently processing credit
14 appear to be two fax lines, one dated November 15, 14 cards through Frontline?
15 2006 and one dated November 14, 2006? Do you see| 15 A. | believe so.
16 that? 16 Q.  Why did you need a second credit card
17 A, Yes. 17 processor for your business?
18 Q. Is Exhibit 4 an application that was 18 A. 1 had a monthly volume limit | was subjected
19 submitted for a credit card processing to Woodforest | 19 to through Frontline so | needed a second one
20 National Bank? 20 because the volume was so much.
21 A, Yes. 21 Q.  Were there any other reasons?
22 Q. Is it your recollection that this 22 A.  No.
23 application was submitted on or around November 15, 23 Q. At the time you applied for credit card
24 20067 24 processing services from Woodforest, were you
25 A.  Looks like it. 25 generally satisfied with the service you were
47 49
1 Q. Turning back to Exhibits 2 and 3 and the 1 receiving from Frontline?
2 dates indicated in there, does that refresh your 2 A. Yes.
3 recollection as to which bank you went to first for 3 Q. Now if you look at the application,
4 credit card processing services? 4 Exhibit 4 -- and | apologize for the quality of
5 A. It looks like Frontline was first. 5 this, but it's a copy of a fax of a fax, so it's
6 Q. When you applied to Frontline for credit 6 degraded over time. But if you look in the middle
7 card processing services, did Frontline know that 7 on the left there is a statement that | believe
8 your business was selling replica products? 8 refers to the type of -- the nature of the business
9 MR. LEONARD: Objection. Calls for 9 and it says "designer handbags." Do you see that?
10 speculation. 10 A, Yes.
11 THE WITNESS: | don't know. 11 Q.  Did you supply that information?
12 BY MR. PARADISE: Q. Did you tell anyone 12 A.  You mean did I type that in there?
13 from Frontline -- did you speak with anyone from 13 Q.  VYes.
14 Frontline during the application process? 14 A, No.
15 A.  No. 15 Q.  Who did?
16 Q. Did you have any discussions with 16 A.  Nathan. This was prefilled out.
17 Mr. Counley about the application process with 17 Q. Is my understanding correct that you
18 Frontline? 18 provided information to Mr. Counley and then he
19 A, Yes. 19 typed up the application and provided it to you for
20 Q.  During any of those conversations did 20 signature?
21 Mr. Counley indicate that Frontline understood that | 21 A, Yes.
22 The Bag Addiction's business was selling replica 22 MS. HALTER: Objection.
23 products? 23 BY MR. PARADISE: Q. Do you see above
24 A, Yes, he did. 24 "designer handbags" there is handwriting that says
25 Q.  So then it's fair to assume that Frontline 25 "wholesale/retail"?
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1 A. Uh-huh. 1 Q. Is that the discount rate that you were
2 Q. Do you know whose handwriting that is? 2 charge by Woodforest during the time you processed
3 A.  No. 3 credit cards with Woodforest?
4 Q. So is it safe to assume you did not write 4 A. Yes.
5 that in? 5 Q. Do you recall if this rate was higher or
6 A.  1did not write that. 6 lower than Frontline's?
7 Q. Do you know if Patrick Kirk wrote that in? 7 A. Lower.
8 A No 8 Q. Do you recall if the transaction fees in
9 Q. Does that look like his handwriting? 9 addition to the discount rate that you were charged
10 A.  No. 10 by Woodforest were higher or lower than Frontline?
11 Q.  Ifyou'll turn to the third page of 11 A.  Woodforest was lower.
12 Exhibit 4 and, again, at the top it says 12 Q. Do you recall what the discount rate was
13 "Description of product sold" and it says "Designer 13 with Frontline?
14 handbags." Do you see that? 14 A. | believe it was in like the four-and-a-half
15 A, VYes. 15 percent with additional fees.
16 Q.  Did you provide that, the information to go 16 Q.  In submitting the application for credit
17 into that statement to Mr. Counley or did he choose 17 card processing services to Woodforest, did you
18 the words to put there himself? 18 state anywhere that The Bag Addiction sold
19 A. 1 don't know. I think he chose those words. 19 counterfeit products?
20 I was very up front with replica handbags so | don't 20 A.  Using the word "counterfeit"?
21 know. 21 Q.  Yes.
22 Q.  Ifyou look on the next line where it says 22 A.  No.
23 "Who owns product," and there is a check box "Vendor| 23 Q. In the application to Woodforest, did you
24 drop ship required." Do you see that? 24 state that The Bag Addiction sold illegal products?
25 A.  Yes. 25 A.  No.
51 53
1 Q. That's what we were talking about before as 1 Q. In the application to Woodforest did you
2 to how orders were placed on your site -- 2 state that The Bag Addiction sold products that
3 A. Right. 3 violated any laws or rights of anyone?
4 Q.  -- and how you fulfilled them? 4 A No
5 The next line asks for identity of the 5 Q. Did you ever speak with anyone at Woodforest
6 vendors. Who is the vendor listed here? 6 about your application?
7 A. That was one of my vendors in China, my 7 A. No.
8 primary vendor. 8 Q. Did you ever have any written communication
9 Q. But as you said before there were 9 with anyone from Woodforest about your application?
10 additional -- 10 A.  Only Nathan.
11 A.  Uh-huh. 11 Q.  Did anyone affiliated with The Bag Addiction
12 Q. -- vendors so not all of the bags came from 12 ever speak with anyone at Woodforest about this
13 this entity? 13 application?
14 A.  Correct. 14 A No.
15 Q. If you look down in the middle on the right 15 Q. Do you know if Patrick ever had any
16 side there is a qualified MOTO discount rate. Do 16 discussions with anyone at Woodforest at any time?
17 you see that? 17 A, Not that I'm aware of.
18 A. Uh-huh. 18 Q. Do you have an understanding as to whether
19 Q. Do you understand that's the discount rate 19 Nathan Counley had discussions with Woodforest
20 that you were to be charged for transactions 20 concerning your application?
21 processed by Woodforest? 21 A 1don't know.
22 A.  Yes. 22 Q.  Did Nathan ever tell you that he had any
23 Q. It says here it was 3.75 percent; is that 23 discussions with Woodforest about your application?
24 right? 24 A, Just whether it was approved and the status.
25 A, Yes. 25  That'sit.
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1 Q. Did you ever tell Nathan Counley that the 1 handed you what's been marked as Kirk Exhibit 5.

2 products sold by The Bag Addiction were counterfeit? 2 Are you familiar with this document?

3 A. | said they were replicas. 3 A.  Yeah.

4 Q.  So then the answer to the question is no, 4 Q.  What is Exhibit 5?

5 that you never told him that they were counterfeit? 5 A. Just looks like disclosing of potential

6 A. I never used the word "counterfeit," no. 6 witnesses, my statement. It looks like some vendors

7 Q. Did you ever tell Nathan Counley that there 7 and documents that were disclosed regarding our

8 was anything illegal about the products sold by The 8 lawsuit.

9 Bag Addiction? 9 Q.  And this was in connection with the lawsuit
10 A. I never used the word "illegal," no. 10 brought against you and your company by Gucci and
11 Q.  Did you ever speak with anyone other than 11 Chloe, correct?

12 Nathan Counley from a company called Durango? 12 A.  Yes.
13 A, Yes. 13 Q.  Did you review this document prior to it
14 Q.  Who did you speak with at Durango? 14 being served?
15 A.  Actually, no. I'm mistaken. | was thinking 15 A.  Yes.
16 of Frontline. No. | only spoke to Nathan. 16 Q. Isit your belief that everything in this
17 Q.  Did you ever hear of a person called Joe 17 document is accurate?
18 Montella? 18 A.  Yes.
19 A.  Doesn't sound familiar. 19 Q.  If you look on Page 2 of the document under
20 Q.  Did you ever tell anyone from Frontline that 20 "Witnesses," it lists "Jennifer Kirk." We know who
21 the products that were being sold by The Bag 21 that is. The second one is Stephanie Walker. Who
22 Addiction were counterfeit? 22 is Stephanie Walker?
23 A.  No. 23 A.  She was a friend of mine.
24 Q. At some point did the operations of The Bag 24 Q.  Was Miss Walker an employee of the Laurette
25 Addiction come to an end? 25 company?
55 57

1 A When? Is that what you said? 1 A.  Yeah.

2 Q. I'm just asking first if they did. 2 Q. What were -- what was Miss Walker's --

3 A Oh,did they? Yeah. 3 strike that.

4 Q When was that? 4 What were Miss Walker's responsibilities as

5 A. | believe it was May of '08. May or June. 5 an employee of Laurette?

6 I don't recall the exact date. 6 A. She would add new products to the web site,

7 Q.  Why did you stop operating The Bag Addiction 7 correspond with the customers. That's about it.

8 business? 8 Q. How many employees did The Bag Addiction

9 A. We were notified of a lawsuit. 9 have?

10 Q.  Who was the plaintiff in that lawsuit? 10 A.  She -- I'm not sure | classify her as an

11 A. Gucci and Chloe. 11 employee. She got a 1099. So she was kind of a
12 Q. Did you become aware of an order from a 12 subcontractor. Other than her, that's it.

13 court ordering you to suspend sales of your 13 Q. How did you learn of new products to be
14 products? 14 added to the web site?

15 A.  Yes. 15 A. My vendor.

16 Q.  And upon receipt of that order, did you 16 Q.  How would you learn about the product from
17 suspend sales of your products? 17 the vendor?

18 A, Yes. 18 A.  They would e-mail me new products or it
19 Q.  What was your understanding of the 19 would be on the web site that they had all the
20  allegations made by Gucci in its lawsuit against 20 products on.

21 your company? 21 Q. What information did they provide to you
22 A.  The allegations, my understanding was that I 22 when they would send you these e-mails?

23 infringed on their trademark. 23 A. The name of the item, the style maybe,

24 (Kirk Exhibit 5 is marked.) 24 description and pictures.

25 BY MR. PARADISE: Q. The court reporter has 25 Q. Did you ever take your own pictures of
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1 products to display on your web site? 1 you?
2 A. No. 2 A. The representations regarding the products
3 Q.  The third name on here is Malky Goldblatt. 3 he sold, the replicas.
4 Do you see that? 4 Q. What specific representations did he make to
5 A.  Uh-huh. 5  you?
6 Q. Who is Malky Goldblatt? 6 A.  That they were replicas.
7 A.  She was introduced to me through another 7 Q.  Why did you believe it was important for
8 friend that basically gave me all the information on 8 Mr. Liao to testify as to that representation made
9 selling replicas, the vendors and so forth. She had 9 to you?
10 her own web site. 10 A.  1don't know other than he was just -- he
11 Q.  Did she sell replica products on her web 11 was aware of them being replicas; that they were not
12 site? 12 originals.
13 A, Yes. 13 Q.  Did Mr. Liao ever represent to you that
14 Q.  Did Miss Goldblatt -- strike that. 14 these products were not counterfeit?
15 So Miss Goldblatt gave you information on 15 A, No.
16 the various vendors that you used to obtain your 16 Q.  Did Mr. Liao ever represent to you that
17 products? 17 these products did not infringe any rights of any
18 A Yes. 18 party?
19 THE VIDEOGRAPHER: This is the end of 19 A. No.
20 Videotape 1. 20 Q.  Ifyou'll turn the page No. 5 is Cheng Yong
21 (Recess: 10:42 a.m. to 10:43 a.m.) 21 Xie. Do you see that?
22 THE VIDEOGRAPHER: This is Videotape 2 of | 22 A.  Yeah.
23 Jennifer Kirk's deposition. We're back on the 23 Q.  Whois Mr. Xie?
24 record. It's 10:43. 24 A, He's another vendor.
25 MR. PARADISE: Could you read back the last | 25 Q.  And do you recall the name of his company?
59 61
1 guestion and answer, please. 1 A. EH Best Fashion shown there after his name.
2 (Record read) 2 Q. Where is EH Best Fashion located?
3 BY MR. PARADISE: Q. What did you expect 3 A. In China.
4 Miss Goldblatt to testify to concerning Laurette 4 Q. What products did you order from EH Best
5 Company's suppliers? 5 Fashion?
6 A. I don't know what she was going to testify 6 A.  Replica handbags and accessories.
7 to other than she knew who these suppliers were. 7 Q. Now, again, here it refers to
8 Q. The next name is Suijian Liao. Did I 8 representations made to Defendant Jennifer Kirk. Do
9 pronounce that right? 9  you see that?
10 A, | believe so, yes. 10 A VYes.
11 Q.  Who is Mr. or Miss Liao? 11 Q.  What representations did Mr. Xie make to
12 A.  Heis avendor | purchased from. 12 you?
13 Q.  Is Mr. Liao the owner of Suijian Liao 13 A, That the items were replicas.
14 Wholesale Bags Company that was identified in 14 Q. Did Mr. Xie make any other representations
15 Exhibit 4? 15  toyou?
16 A Yes. 16 A, No.
17 Q. | believe you stated before he was your 17 Q.  Did Mr. Xie ever represent that the products
18 primary vendor? 18  were not counterfeit?
19 A Yes. 19 A No
20 Q.  You stated in here that he was expectedto | 20 Q.  Did you ever ask Mr. Xie whether the
21 testify about, quote, Representations made to 21 products were counterfeit?
22 Defendant Jennifer Kirk, end quote. 22 A, 1didn't use that terminology. No.
23 Do you see that? 23 Q. Didyou ever ask Mr. Liao whether the
24 A, Yes. 24 products were counterfeit?
25 Q.  What representations did Mr. Liao maketo | 25  A.  Ididn't ask if they were counterfeit.
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1 Q. The next entry is for person Jacky, 1 short break.
2 J-A-C-K-Y. Who is Jacky? 2 THE VIDEOGRAPHER: Off the record. It's
3 A.  Another vendor. 3 10:52.
4 Q. What is the name of the company that Jacky 4 (Recess: 10:52 a.m. to 11:14 a.m.)
5 works for? 5 THE VIDEOGRAPHER: We're back on the
6 A PFC. 6  record. It's11:14.
7 Q. Where is PFC located? 7 BY MR. PARADISE: Q. At some point in time
8 A.  China. 8 did you settle the lawsuit filed by Gucci against
9 Q. What products did you purchase from PFC? 9 you and your company?
10 A, Replica items. 10 A Yes.
11 Q.  Both handbags and accessories? 11 Q.  What were the general terms of the
12 A, Yes. 12 settlement agreement?
13 Q.  With Jacky you just say that "Jacky is 13 THE WITNESS: Do | answer it?
14 expected to testify about orders received from 14 MR. LEONARD: If you know what they are.
15 Laurette Company." You did not state "and 15 THE WITNESS: s it confidential?
16 representations made to Defendant Jennifer Kirk." | 16 MR. LEONARD: Off the record for a second.
17 Why is that? 17 THE VIDEOGRAPHER: We are off record,
18 A. Ithink I didn't have much correspondence 18 11:15.
19 with him so it was mainly just about any orders he | 19 (Discussion off the record: 11:15 a.m.
20 received from me and shipped out. 20 to 11:21 a.m.)
21 Q. I notice that Patrick Kirk is not listed in 21 THE VIDEOGRAPHER: It's 11:21.
22 the list of witnesses; is that correct? 22 MR. LEONARD: The parties have agreed to
23 A. Yes. 23 designate this portion of the deposition transcript
24 Q. Is there a reason that Mr. Kirk was left off 24 confidential under the protective order in place in
25 of the list of witnesses? 25 this case. (CONFIDENTIAL TEXT FOLLOWS: 65-79.)
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1 A. He wasn't involved in the business. 1
2 Q. If you turn to the last page of Exhibit 5, 2
3 Page 4. This is a continuation of the list of 3
4 documents that you may use in this case. No. 7 4
5 talks about correspondence between Laurette Company 5
6 and its suppliers. Do you see that? 6
7 A Yes. 7
8 Q. What correspondence were you referring to 8
9 here? 9
10 A E-mails. 10
11 Q.  What was the nature of the subject matter of 11
12 these e-mails? 12
13 A Orders. 13
14 Q.  Was anything stated in these e-mails other 14
15 than order information? 15
16 A. Could be new product information. Could be 16
17 various correspondence. It was pretty broad. 17
18 Q. Do you know whether all of this 18
19 correspondence was produced to Gucci in the 19
20 litigation? 20
21 A. Yeah. | believe it was all produced. 21
22 Q. Are you aware of any correspondence that was 22
23 not produced to Gucci in the litigation? 23
24 A. No. 24
25 MR. PARADISE: Why don't we take another 25
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1 1 MR. LEONARD: We can end the confidential
2 2 portion now. The documents, Exhibits 6, 7 and 8,
3 3 along with that prior portion of the testimony will
4 4 pe a separate transcript.
5 5 (Record read.)
6 6 BY MR. PARADISE: Q. | believe we spoke
7 7 earlier that you said you reviewed a declaration
8 8 that you had signed in connection with this case.
9 9 A Right.
10 10 Q.  Have you submitted more than one declaration
11 11 in connection with this case?
12 12 No. I don't -- I didn't -- I don't know
13 13 what the name of that declaration is. You said it
14 14 was motion to dismiss. | don't know what it was
15 15 actually called.
16 16 Q. Okay. Ididn't mean to confuse things, I
17 17  apologize if 1 did. 1 understand that that
18 18 declaration was filed in connection with the
19 19 proceedings on the motion to dismiss.
20 20 A, Okay.
21 21 Q. |take it from your answers that you didn't
22 22 understand the context of it. You just --
23 23 A.  Isigned a declaration, yes. | didn't know
24 24 if it was pertaining to a dismissal.
25 25 Q. Okay.
79 81
1 1 A. If that's what you're saying. Okay.
2 2 Q. All right. Who asked you to prepare a
3 3 declaration?
4 4 A, My attorney.
5 5 Q. Did your attorney tell you who requested
6 6 that you prepare a declaration?
7 7 MR. LEONARD: Objection calls for
8 8 attorney-client communication.
9 9 THE WITNESS: 1 don't recalll.
10 10 BY MR. PARADISE: Q. Could you describe
11 11 for me how the declaration was prepared?
12 12 A 1 believe I spoke with my attorney, gave
13 13 them the information. He put it into legal format
14 14 and sent it to me for approval.
15 15 Q.  What information did you give him for the
16 16 purpose of preparing the declaration?
17 17 MR. LEONARD: Objection to the extent it
18 18 calls for attorney-client-privileged communication.
19 19 THE WITNESS: The declaration just had, |
20 20 believe, my information that | was selling -- that
21 21 the banks knew I was selling replica handbags.
22 22 BY MR. PARADISE: Q. How did you decide
23 23 what information to give to your attorney for the
24 24 purpose of preparing this declaration?
25 25 MR. LEONARD: Can we go off the record for a
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1 second? 1 interested in you preparing a declaration and
2 THE VIDEOGRAPHER: Off the record 2 including certain topics?
3 11:51 a.m. 3 A No.
4 (Discussion off the record: 11:51 a.m. 4 Q. Do you have any recollection as to why you
5 to 11:53 a.m.) 5 prepared this declaration?
6 THE VIDEOGRAPHER: We're back on the 6 MS. HALTER: Objection.
7 record. 7 THE WITNESS: My role -- just my role with
8 THE WITNESS: Just from the conversation | 8 the banks and with -- with my company, with my web
9 had with my attorney. | don't recall the specifics. 9 site.
10 BY MR. PARADISE: Q. Isit correct --ismy | 10 BY MR. PARADISE: Q. I'm just asking
11 understanding correct that you did not choose the | 11 generally --
12 topics that form the subject matter of your 12 A Right
13 declaration? 13 Q. --why did you prepare a declaration?
14 A. I don't recall. 14 A Well, I'm obviously in the middle of this
15 Q. Do you recall your attorney or anyone else 15 lawsuit so | think my declaration is probably pretty
16 telling you what the subject matter of the 16  important.
17 declaration should be? 17 Q. Do you have any role in this -- any strike
18 A No. 18  that.
19 (Kirk Exhibit 10 is marked.) 19 Do you have any interest in this lawsuit?
20 BY MR. PARADISE: Q. The court reporter 20 MR. LEONARD: Objection to the extent it
21 has handed you what has been marked as Kirk 21 calls for a legal conclusion.
22 Exhibit 10. Have you seen this document before? | 22 THE WITNESS: | don't know. Interest. If |
23 A.  Yes. 23 wasn't in this, there would be no lawsuit.
24 Q. Is this your declaration that we have been 24 BY MR. PARADISE: Q. Right, but the
25 discussing for the last few minutes? 25 lawsuit between Gucci and Frontline, Woodforest and
83 85
1 A, Yes. 1 Durango, do you have, for example, any financial
2 Q. And is that your signature that appears at 2 interest in the outcome of this litigation?
3 the bottom of Page 2? 3 A.  No, not at all.
4 A, Yes. 4 Q. Do you have any interest of any kind in the
5 Q. And just to clarify, this is the document 5 outcome of this litigation?
6 that you said you reviewed yesterday? 6 A.  No.
7 A, Yes. 7 Q.  So what I'm trying to understand is why did
8 Q. If you look at the first paragraph -- sorry. 8 you prepare a declaration?
9 If you look at the first paragraph, do you 9 A. Because | ultimately was involved with the
10 have a recollection of why you included this 10 banks and this lawsuit. I'm a witness to this. |
11 information in your declaration? 11 understood how the process worked.
12 MS. HALTER: Objection. 12 Q.  Did someone request that you prepare this
13 THE WITNESS: The bank was a huge role in my| 13 declaration?
14 business. 14 MS. HALTER: Objection. Asked and answered.
15 BY MR. PARADISE: Q. I'm asking -- well, 15 MR. LEONARD: Same objection.
16 what I'm trying to understand is, was it your 16 BY MR. PARADISE: Q. You can answer.
17 decision to address this subject in the declaration, 17 A. 1 think I answered the question.
18 or did someone else ask you to address this subject 18 Q.  I'mjust trying to clarify what I think is
19 in your declaration? 19 pretty obvious that is it correct that this
20 A.  Idon't recall. 20 declaration was prepared at the request of Gucci
21 Q. Do you have an understanding as to whether 21 pursuant to your obligations under the settlement
22 Gucci requested specific topics to be included in 22 agreement?
23 your declaration? 23 MS. HALTER: Objection.
24 A.  1don't know. 24 THE WITNESS: No. | wasn't required to make
25 Q. Did anyone ever tell you that Gucci was 25 this declaration.
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1 BY MR. PARADISE: Q. But you were required 1 of their joint motion to dismiss."
2 to provide assistance to Gucci in future litigation; 2 Do you see that?
3 is that correct? 3 A.  Uh-huh.
4 A. | wasn't required. 4 Q. Do you recall now whether you ever saw a
5 Q.  If you look back at Exhibit 6 on Page 4, 5 copy of those papers?
6 Paragraph 6, isn't it true that as a condition of 6 A. I don't think | saw a copy of the papers. |
7 settlement you're obligated to provide cooperation? 7 don't recall.

8 MR. LEONARD: Sorry. Can we back up? Since 8 Q. If you turn back one page to the second page
9 we're back into the settlement agreement, we need to 9 of this document, Gucci 47673, toward the bottom
10 designate just that portion as confidential. So to 10 there is an e-mail from your attorney to Miss Halter

11 the -- how we going to do this? 11 saying, "Miss Kirk would be happy to provide
12 MR. PARADISE: Is this portion really 12 whatever assistance she can. How far along are you
13 critical to be confidential? 13 on a draft affidavit?"
14 MR. LEONARD: It's the whole document. 14 Do you see that?
15 Do you have an objection to just that 15 A, Yes.
16 portion of the -- 16 Q. Isit your understanding that the plan was
17 THE WITNESS: No, | just -- my answer to 17 for Gucci's counsel to draft an affidavit for your
18 that was it doesn't say I'm required. Requirement 18 signature?
19 to me is -- 19 A.  1don't recall.
20 MR. LEONARD: Actually, we're off -- off the 20 Q.  If you look one e-mail above, it's an e-mail
21 record. 21 from Miss Halter to your attorney saying, "Great, we
22 THE VIDEOGRAPHER: We're off the record. 22 should be able to send you a preliminary list of
23 It's 12:00 o'clock. 23 topics/questions by tomorrow."
24 (Discussion off the record: 12:00 p.m. 24 Do you see that?
25 to 12:04 p.m.) 25 A.  Uh-huh.
87 89
1 (Record read.) 1 Q. Do you recall ever receiving a list of
2 BY MR. PARADISE: Q. So | believe the 2 topics/questions?
3 question that | was asking was, isn't it true that 3 A. I don't recall.
4 pursuant to Paragraph 6 of the confidential 4 Q. Do you have any understanding as to whether
5 settlement agreement that as a condition of 5 Gucci ever provided your attorney with a list of
6 settlement you are obligated to provide assistance 6 topics/questions?
7 to Gucci in connection with future actions it may 7 A. I don't know.
8 bring? 8 Q. Do you know if the list of topics/questions
9 A. Yes. 9 formed the basis of the information to be included
10 Q. So is it correct that you provided this 10 in your declaration?
11 declaration as part of your obligation under the 11 A. I don't know.
12 settlement agreement with Gucci to provide such 12 Q. If you turn back to your declaration,
13 assistance? 13 Exhibit 10. If you look at Paragraph 2. Why was
14 A Yes. 14 Paragraph 2 included in the declaration?
15 (Kirk Exhibit 11 is marked.) 15 A.  1don't know.
16 BY MR. PARADISE: Q. The court reporter has | 16 Q.  Did you draft -- personally draft the
17 handed you what's been marked as Kirk Exhibit 11. 17 declaration that is Exhibit 10?
18 If you take a look at this document, please. If 18 A.  No.
19 you'll turn to the third page bearing production 19 Q.  Who did?
20 number Gucci 47674. Do you see that down at the | 20 A. | believe my attorney did.
21 bottom it says "Mark, as discussed," and this is an 21 (Kirk Exhibit 12 is marked.)
22 e-mail from Miss Halter, one of Gucci's attorneys, 22 BY MR. PARADISE: Q. You have been handed
23 to Mr. Leonard, your attorney, saying, "Mark, as 23 what's been marked as Kirk Exhibit 12. Have you
24 discussed, attached are copies of the papers that 24 ever seen this document before?
25 Woodforest, Frontline and Durango filed in support | 25 A.  Yeah.
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1 Q. Whatis Exhibit 12? 1 A No
2 A. | believe this is my personal declaration 2 Q. Did you do any typing of the declaration
3 that was written up. 3 after Exhibit 12 was prepared?
4 Q. Who drafted this document? 4 A. You mean the legal, this part, the legal?
5 A, ldid. 5 Q.  Exhibit 10, yeah.
6 Q. So you personally typed this up on a 6 A. I didn't type it up, but I'm sure | wrote
7 computer? 7 and crossed things out and so forth because it was
8 A Uh-huh. 8  from me. So I would do with any draft.
9 Q. Did you work from any sort of outline or 9 Q. Do you recall doing that in this case,
10 notes in preparing this document? 10 preparing mark-ups?
11 A.  No. 11 A.  Yes, | did in any of the declarations.
12 Q.  So, how did you decide what topics to 12 Q.  Who did you provide those mark-ups to?
13 address in this document? 13 A. My attorney.
14 MS. HALTER: Objection. 14 Q. Do you know if anyone suggested that you add
15 MR. LEONARD: To the extent it calls for 15 the line that appears at the second sentence of
16 attorney-client communication. Again, this is 16 Paragraph 2?
17 getting into that distinction. 17 A No. Idon't recall
18 Discussions we've had I'm going to object 18 Q. If you look back at Exhibit 12, the draft,
19 to, but you can answer as to information that was 19  the third paragraph, it's a fairly lengthy
20 conveyed to you by me from Gucci. 20 paragraph. In my review it appears that all of that
21 THE WITNESS: Okay. My declaration was to | 21  text does not appear in the final submitted
22 put in what -- what the bank's role was in my 22 declaration that's Exhibit 10. Is that correct?
23 business. 23 A, Correct.
24 BY MR. PARADISE: Q. Now if you look at the | 24 Q. Do you know why that paragraph was deleted?
25 second paragraph of Exhibit 12, which can we refer | 25 A, No, | don't.
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1 to this as your draft declaration? 1 Q. Do you know why you included it originally?
2 A. Yeah. 2 A. | thought it was important.
3 Q. If you look at the second paragraph of 3 Q. Do you know if someone else decided not to
4 Exhibit 12 and then you compare it to the submitted 4 include it in your declaration?
5 declaration, which is Exhibit 10, the second 5 A. I do not.
6 sentence of Paragraph 2 does not appear in 6 Q. You -- turn, again, in Exhibit 10, the final
7 Exhibit 12. Do you see that? 7 declaration. If you look at Paragraph 4, if you can
8 A. Okay. Paragraph 2? 8 just read that to yourself, please.
9 Q.  In Paragraph 2, yes. 9 A.  Okay.
10 A. You're saying is not on my draft? 10 Q. This is discussing the check box that you
11 Q.  The line -- the second sentence, the part 11 added on the web site; is that correct?
12 that said "If I did not receive an approval for a 12 A.  Correct.
13 credit card charge," | would ship -- "I would not 13 Q.  And I believe you testified earlier that it
14 ship the customer's order"? 14 was only Frontline that required this check box; is
15 A Uh-huh. 15 that correct?
16 Q. That's not in your draft; is that correct? 16 A, Yes.
17 A. That's correct. 17 Q. If you'll go down now to Paragraph 5 and
18 Q. Do you know when that was added to the final | 18 compare this again to the -- happens to be the fifth
19  document? 19 paragraph in Exhibit 12. 1 think you'll find that
20 A. Probably when | reviewed the final 20 there was a phrase added to the final declaration
21 declaration before it was submitted. 21 that was not -- does not appear in Exhibit 12 which
22 Q. Do you know who added that statement? 22 is on the second line where it says "With a full
23 A. | probably did. 23 description of products being sold." Do you see
24 Q.  Did you type up any additional drafts other 24 that?
25  than what's been marked as Exhibit 12? 25 A, Yes.
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1 Q. Do you agree that that's not in the draft 1 MS. HALTER: | probably have about an hour.
2 that is Exhibit 12? 2 So do you want to break for lunch?
3 A.  ltis not. 3 THE VIDEOGRAPHER: We're off the record.
4 Q. Do you know why that was added? 4 (Recess: 12:21 p.m. to 12:32 p.m.)
5 A. No. 5 THE VIDEOGRAPHER: This is Videotape 3 of
6 Q. Did you add it? 6 Jennifer Kirk's deposition. We're back on the
7 A.  Probably. 7 record it's 12:32.
8 Q. What was the -- in connection with 8 EXAMINATION BY MS. HALTER
9 chargebacks, what was the description of the product 9 Q. Miss Kirk, my name is Jennifer Halter. As I
10 being sold that you provided in response to a 10 mentioned at the beginning of the deposition, |
11 chargeback? 11 represent Plaintiff, Gucci America, Inc. 1 just
12 A. | provided an invoice that had the full 12 have a couple of questions to ask you. Some of it
13 description of the product. 13 is follow-up to Mr. Paradise's questions. There may
14 Q.  Did you provide any information in addition 14 be a couple of new topics.
15 to what was shown on the original invoice regarding 15 The first thing | wanted to ask you --
16 the description of the product being sold? 16 MR. PARADISE: Just for the record, I'm
17 A. Well, that's all it says right here. 17 going to object to the extent you raise any new
18 Tracking number, invoice, IP address where the order | 18 topics. You're only entitled to cross-examine this
19 originated from, and I would include their credit 19 witness within the scope of the subjects of direct
20 card receipt. 20 examination. You have not noticed this witness on
21 Q. Okay. But just focusing on the description 21 your own.
22 of the product sold, the only information that you 22 MS. HALTER: Well, we'll get to that if it
23 would provide in response do a chargeback request 23 happens.
24 was a description of the product as it appeared on 24 MR. PARADISE: Okay. I'm just giving you
25 the invoice? 25 fair warning.
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1 A, Yes. 1 MS. HALTER: Fine.
2 Q.  So, for example, if you turn back to 2 BY MS. HALTER: Q. First thing | wanted to
3 Exhibit 1, which the item description where it says, 3 ask you is you understand that your testimony here
4 "Gucci Signature Tote" -- 4 today is given under oath and it's the same oath
5 A.  Uh-huh. 5 that you would take if you were in front of a judge
6 Q.  --"Red and Green"? 6 or a jury in a courtroom?
7 A, Yes. 7 A, VYes.
8 Q. Is that an example of the full description 8 Q. Earlier today you testified that you
9 of the products being sold that you would provide? 9 couldn't remember the exact language of the
10 A.  Yes. 10 disclosures on your web site as to the fact that you
11 Q.  When responding to a chargeback request, did | 11 were selling replica products.
12 you ever tell anyone that the product that had been 12 A.  Uh-huh.
13 sold was counterfeit? 13 Q. | have document I'd like to introduce as
14 A.  No. 14 Exhibit 13 that may refresh your recollection on
15 Q.  Have you ever had any discussions directly 15 that topic.
16 with any attorney representing Gucci? 16 (Kirk Exhibit 13 is marked.)
17 A.  No. 17 BY MS. HALTER: Q. Miss Kirk, I've handed
18 Q.  Have you ever had any discussions directly 18 you what's been marked as Exhibit 13. Does this
19 with anyone at Gucci? 19 appear to be an accurate screen shot from
20 A.  No. 20 TheBagAddiction.com?
21 Q.  Are you aware of anyone affiliated with The 21 A, VYes.
22 Bag Addiction ever having any discussions with any 22 Q.  I'd like to direct your attention to the
23 attorney or employee of Gucci? 23 middle of the page where it says, "Are your handbags
24 A.  No. 24 authentic," and the language there says, "No. All
25 MR. PARADISE: | have no further questions. 25 products sold are exact mirrors and are not being
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1 sold or represented as originals." 1 Q. Is the satchel one of the subcategories of
2 Does that refresh your recollection as to 2 handbags that was sold on the web site?
3 the text of the disclosure on the web site? 3 A. | don't recall what the categories were
4 A VYes. 4 named.
5 Q. It would -- this language would have 5 Q. Okay. Is a satchel a type of handbag that
6 appeared under the FAQ section of the web site. Is 6 you're familiar with?
7 that your recollection? 7 A. Yes.
8 A Aswhat part of the web site? 8 Q.  This was a product that was sold on the web
9 Q. [I'msorry. As part of the FAQ section? 9 site?
10 A, Oh,yes. 10 A.  Yes.
11 Q.  Okay. You also testified earlier that there 11 Q. You had also testified that with these
12 was some additional disclosure in the form of a 12 products that the customer would receive a dust
13 checked box. Before a customer checked out, they 13 cover bag?
14 would have to say that they acknowledge that it was 14 A.  Correct.
15 a replica product that they were purchasing? 15 Q. In the description of this Gucci satchel in
16 A, Yes. 16 light gold, it also says that the item would come
17 Q.  You also testified earlier about various 17 with an authenticity card and a care book. Are
18 subcategories of handbags and accessories on the web| 18 those two items typically included with the products
19 site. 19 that were sold on The Bag Addiction?
20 A.  Uh-huh. 20 A. Yes.
21 MS. HALTER: 1 just have a couple of 21 Q. If you can flip to the next page. On this
22 documents that | think we can just put this whole 22 third page, can you tell me the item that is listed
23 thing in as Exhibit 14. 23 for sale?
24 (Kirk Exhibit 14 is marked.) 24 A.  Gucci Indy Medium-Handle Bag.
25 BY MS. HALTER: Q. Miss Kirk, earlier 25 Q.  And is a top-handle bag one of the types of
99 101
1 during your deposition we were talking about -- 1 handbags that was sold on The Bag Addiction?
2 sorry, Mr. Paradise was asking you about the type of 2 A.  Yes.
3 image that might appear if a customer was looking at 3 Q. If you can flip to the next page. If you
4 a couple of different products on a page and what 4 could tell me the item that's offered for sale on
5 kind of picture would appear if they clicked on 5 this page?
6 individual products. The document that I've marked 6 A. Gucci Romy Medium Bag Black Patent.
7 as Exhibit 14, that first page would be "Gucci 7 Q. And the item is described as a shoulder bag.
8 Signature Large Tote in Beige/Ebony." Is that the 8 Correct?
9 type of picture that would appear -- 9 A. Yeah. Sorry.
10 A VYes. 10 Q.  And is the shoulder bag one of the types of
11 Q. -- that the customer clicks? 11 handbags that was offered for sale on The Bag
12 Okay. You said it appears underneath the 12 Addiction?
13 single photograph on the page that there is an 13 A. Yes.
14 option to click for more photos? 14 Q. If you could flip to the next page. Could
15 A. Correct. 15 you describe -- I'm sorry. Could you state what
16 Q.  And if we could just go through some of the 16 item is offered for sale on this page?
17 types of subcategories of handbags and accessories 17 A. Gucci Duchessa Medium Hobo in
18 that were sold on TheBagAddiction.com. 18 Beige/Ebony/Crystal, GG Fabric with Brown Leather
19 This item appears to be a tote bag. Is a 19 Trim.
20 tote bag one of the items that was sold on 20 Q. Is a hobo one of the styles of handbags that
21  TheBagAddiction.com? 21 was offered for sale?
22 A Yeah. 22 A, Yes.
23 Q.  If you can flip to the second page. Can you 23 Q. If you could flip to the next page as well.
24 tell me the item that appears on that second page? 24 And what item is offered -- I'm sorry. What item is
25 A, Gucci Satchel in gold. 25 depicted in the screen shot?
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1 A.  Gucci Crystal Clutch in Red Patent. 1 A. I believe so.
2 Q. Is the clutch one of the types of handbags 2 Q. If you could flip to the next page. What
3 that was offered for sale? 3 item is depicted in this screen shot?
4 A.  Yes. 4 A. Gucci Cardholder Black Patent Leather.
5 Q.  Ifyou could flip to the next page. What 5 Q. Did you offer cardholders for sale as one of
6 item is depicted in this screen shot? 6 the categories of accessories?
7 A. Gucci Papillon Evening Bag in Metallic Gold. 7 A. Yes.
8 Q. Is an evening bag one of the types of 8 Q. If you could flip to the next page. What
9 handbags that was offered for sale? 9 item is depicted in this screen shot?
10 A, Yes. 10 A.  Gucci Guccissima Belt with Gucci Script
11 Q.  If you can flip to the next page and can you 11 Buckle.
12 tell me what item is depicted in this screen shot? 12 Q.  Abelt is one of the categories of
13 A.  Gucci Indy Large Top-Handle Bag in Grey Mink | 13 accessories?
14 with Grey Ostrich Leather Trim. 14 A.  Yes.
15 Q. On TheBagAddiction.com was there a section 15 Q. And if you can flip to the next page.
16 for handbags that were called exotic handbags? 16 Describe the item that's depicted in the screen
17 A.  ldon't believe so. 17 shot.
18 Q.  And this is another example of a top-handle 18 A. Gucci Zipper Wallet Black Leather.
19 bag that would be another category of handbags 19 Q. A wallet is one of the categories of
20  offered for sale on The Bag Addiction? 20 accessories offered for sale at The Bag Addiction?
21 A.  Yes. 21 A. Yes.
22 Q.  If you could flip to the next page. Can you 22 Q.  Go to the next page.
23 tell me what item is depicted in this screen shot? 23 A. Gucci Black Leather Wallet.
24 A.  Gucci Small Princy Wrist Pouch in Sand/Ebony | 24 Q.  And was there a separate category of
25 GG Fabric with Dark Gold Trim. 25 accessories for men accessories?
103 105
1 Q. Would you describe this product as a 1 A. Yes.
2 wristlet? 2 Q.  This would be a men's wallet offered for
3 A Ves. 3 sale?
4 Q. Is that one of the categories of handbags 4 A. Yes.
5 that was offered for sale? 5 Q. If you could flip to the next page.
6 A.  1don't recall. 6 A.  Gucci Signature Diaper Bag Beige.
7 Q. Flip to the next page. What item is 7 Q. Was there a separate category for diaper
8 depicted in this screen shot? 8 bags as a type of handbag on The Bag Addiction?
9 A.  Gucci Belt Bag in Beige/Ebony GG Fabric and 9 A.  Yes.
10 Brown Leather Trim. 10 Q.  And the next page?
11 Q. Did TheBagAddiction.com have a category for | 11 A. Gucci Brown Semi-Rimless Sunglasses.
12 belt bags? 12 Q.  And sunglasses, | think you testified
13 A. | believe so. 13 earlier, were one of the types of categories of
14 Q.  If you can flip to the next page. And what 14 accessories offered for sale?
15 item is depicted in this screen shot? 15 A.  Yes, | believe so.
16 A.  Gucci Gold Women's Fashion Watch Pearl 16 Q.  And the next page?
17 White. 17 A.  Gucci Duchessa Cosmetic Pouch MM in
18 Q.  Watches were one of the accessories that 18 Beige/Ebony/Crystal GG Fabric with Brown Leather
19 were offered for sale on The Bag Addiction? 19 Trim.
20 A.  Yes. 20 Q.  Was a cosmetic pouch one of the categories
21 Q.  If you could flip to the next page. What 21 of accessories or handbags offered for sale in The
22 item is depicted in this screen shot? 22 Bag Addiction?
23 A.  Gucci Passport Cover - Chocolate. 23 A.  Yes.
24 Q.  Was a passport cover one of the categories 24 Q.  And the last page?
25 of accessories? 25 A.  Gucci Medium Messenger Bag in Black.
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1 Q. Was the messenger bag one of the categories 1 MS. HALTER: And 17 should be an application
2 of handbags offered for sale in TheBagAddiction.com? 2 for Melissa Gampel.
3 A. Yes. 3 THE WITNESS: Yes.
4 Q. If | can ask you to direct your attention 4 MR. PARADISE: Okay. You just reversed two
5 back to the e-mail that was marked as Exhibit 3 5 of the Counley exhibits numbers in that, but that's
6 earlier today, and I'm looking at the bottom of the 6 fine.
7 first page which appears to be an e-mail from Bag 7 MS. HALTER: | have Gampel as Exhibit 23.
8 Addiction, September 14th, stating, "I have several 8 MR. PARADISE: Uh-huh.
9 friends in this field | can refer over to you if 9 MS. HALTER: Strive Company as 17.
10 this goes through okay." 10 MR. PARADISE: Yep.
11 Do you see that? 11 MS. HALTER: And Norlie as Exhibit 19.
12 A. Yes. 12 MR. PARADISE: Great. Thank you.
13 Q.  Can you tell me what field you were 13 MS. HALTER: No problem.
14 referring to in that e-mail? 14 BY MS. HALTER: Q. Miss Kirk, if you can
15 A, Selling replicas. Web sites selling 15 look at what's been marked as Exhibit 15, and 1'd
16 replicas. 16 like to direct your attention to Section 3 of the
17 Q. Did you end up referring any friends over to 17 application.
18 Nathan Counley? 18 A.  Uh-huh.
19 A.  Yes, | did. 19 Q. It's titled "Trade References."
20 Q. Do you recall who you referred over? 20 A.  Uh-huh.
21 A. No. | referred several people. | don't 21 Q. And do you see that Laurette Company is
22 know who actually used him. | don't recall. 22 listed as a trade reference?
23 Q.  Might one of the individuals that you 23 A, Yes.
24 referred over have been Stephanie Walker? 24 Q.  Also listed as a trade reference is EH Best
25 A VYes. 25 Fashion?
107 109
1 Q. Might another have been Melissa Gampel? 1 A. Uh-huh.
2 A.  Yes. 2 Q. I believe you testified earlier that EH Best
3 Q. And what about Richard Norlie? 3 Fashion was one of your suppliers?
4 A, Yes. 4 A Correct.
5 MS. HALTER: I have three more I'll 5 Q. And that EH Best Fashions supplied you with
6 introduce. If you could mark them as 15, 16 and 17. 6 replica products?
7 (Kirk Exhibits marks 15 through 17 are 7 A VYes.
8 marked.) 8 Q.  To your knowledge, did EH Best Fashion
9 BY MS. HALTER: Q. Miss Kirk, the court 9 supply anything other than those replica products?
10 reporter is handing you a document that has just 10 A No.
11 been marked as Exhibits 15, 16, and 17, and which 11 Q.  If I can ask you to look at Exhibit 16, and
12 were previously marked as Counley Exhibits 17, 19 12 if 1 could direct your attention to the middle of
13 and 23. 13 the page which is titled Owners and Officers
14 MR. PARADISE: Counsel, just to make sure | 14 Information and the name "Stephanie Walker" appears
15 have this right because that wasn't the order | have 15 in that section.
16 them in. Can we just confirm what's been markedas | 16 A Uh-huh.
17 15, 16 and 17, which ones? 17 Q. Is that the Stephanie Walker that we had
18 MS. HALTER: 1 believe 15 should be a 18 discussed earlier?
19 Woodforest application with the business name Norlie | 19 A. Yes.
20 Enterprises International. 20 Q.  And in the trade references section Laurette
21 THE WITNESS: Yeah, that's what | have. 21 Company is listed as a trade reference?
22 MS. HALTER: 16 should be an application for 22 A Yes.
23 Strive Company, Inc. 23 Q.  Andif I can ask you to turn to the second
24 MR. PARADISE: Uh-huh. 24 page which is Bate-stamped WNB 00926. In the vendor
25 THE WITNESS: Yes. 25 section appears the name "Suijian Liao"?
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1 A.  Yes. 1 Q.  Uh-huh.
2 Q. Is that the same supplier that you used for 2 And actually turning back to the document
3 your replica products? 3 that was marked as Exhibit 3, if I can ask you to
4 A.  Yes. 4 turn to the fourth page of that e-mail chain.
5 Q. If you can look at Exhibit 17 and, again, 5 Toward the bottom of the page Mr. Counley says in
6 I'll direct your attention to the section titled 6 the second sentence there, "We have an offshore bank
7 "Trade References." It's a little difficult to read 7 that is willing to accept startup for lower volume,
8 it on this copy. You'll see that Laurette Company 8 less than $100,000 a month replica merchants and
9 is listed as a trade reference? 9 with competitive rates."
10 A, Yes. 10 And then on the next page he goes on to say
11 Q. And as is Red Carpet Bags? 11 that the discount rate could be somewhere between
12 A.  Uh-huh. 12 6.95 and 7.95 percent.
13 Q. Do you know who the owner or operator of Red| 13 A.  Uh-huh.
14 Carpet Bags is? 14 Q. Based on your testimony it appears that you
15 A.  Yeah. That's the person on the witness 15 ultimately did not get processed through an offshore
16 list, Malky. 16 bank; is that right?
17 Q. | believe you testified earlier that a 17 A.  Correct.
18 friend had introduced you to Malky Goldblatt? 18 Q. Were you more comfortable using -- I'm
19 A Yes. 19 sorry, strike that.
20 Q. Do you recall the name of that friend? 20 Did you have any concerns about the
21 A. Melissa Gampel. 21 possibility of processing through an offshore bank?
22 Q.  If you could turn to the second page of this 22 A.  Yes.
23 document -- I'm sorry. Actually it's the third 23 Q.  What were those concerns?
24 page, WNB 00571. 24 A. Delays in payments coming to me. And the
25 A.  Uh-huh. 25 risk that your money is not protected like by a
111 113
1 Q And in the vendor section it lists Laurette? 1 bank.
2 A. | see that, but that's not correct. 2 Q. So in your mind, would you say that you were
3 Q. So -- 3 more comfortable with the fact that you had domestic
4 A | didn't supply her with anything. 4 U.S. processors?
5 Q. Do you happen to know who her suppliers 5 A. Yes.
6 were? 6 Q. And to your knowledge did the individuals
7 A. The same ones as me. 7 that you had referred to Mr. Counley have any
8 Q. So she was using suppliers of replica 8 difficulty finding domestic U.S. processors?
9 products? 9 A.  Yes. They all did.
10 A.  Correct. 10 Q.  Other than the three individuals that we
11 Q. Do you recall why you referred these 11 just spoke about, do you recall anybody else that
12 individuals to Nathan Counley? 12 you may have referred to Mr. Counley?
13 A. He was the only one we knew in the United 13 A. Not that I recall, no.
14 States that did high-risk merchant accounts. 14 MS. HALTER: | think we may end up talking a
15 Q. When you say "high-risk merchant accounts,” | 15 little bit about the confidential settlement
16 do you mean specifically for replica products 16 agreement, so I'll let you know if we're getting
17 merchants? 17 into the specifics of that.
18 A.  Yes. 18 MR. LEONARD: Okay.
19 MR. PARADISE: Objection to form. 19 BY MS. HALTER: Q. Miss Kirk, if I can ask
20 BY MS. HALTER: Q. You can answer. 20 you to take a look back at the document that was
21 A.  "High risk" meant -- and | didn't know this 21 marked as Exhibit 10, Declaration of Jennifer Kirk.
22 terminology till we got into it. "High risk" meant 22 A.  Okay.
23 you had to go offshore to get funding and so forth 23 Q.  Asyous sit here today, are there any
24 for credit cards because you had a high risk -- you 24 statements in this declaration that you believe to
25 were selling a high-risk item. 25 be untrue?
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1 A. No. 1 "Further your clients failed to cure this
2 MS. HALTER: And | would actually like to go 2 breach within the 15-day period allotted under the
3 back to the confidential settlement agreement. Can 3 agreement. However as a courtesy, we will allow
4 we go off the record for a minute? 4 your clients until Monday, May 11th, 2009 to remit
5 THE VIDEOGRAPHER: We're off the record. 5 the outstanding payment of $15,000. If your clients
6 It's 12:53. 6 failed to remit the outstanding payment in full by
7 (Discussion off the record: 12:53 p.m. 7 that date, the full $5.2 million dollar consent
8 to 12:53 p.m.) 8 judgment shall become immediately due and payable
9 THE VIDEOGRAPHER: Back on the record. 9 without further notice."
10 BY MS. HALTER: Q. Miss Kirk, if you could 10 Q. I believe you testified earlier that other
11 turn to Page 4 of the document marked Exhibit 10. 11 than the initial payment under the confidential
12 A.  Okay. 12 settlement agreement that no other payments have
13 Q. In Paragraph 6 of this document, The Named | 13 been made?
14 Defendant's Cooperation. s it your understanding 14 A.  That's correct.
15 that anything in this paragraph would require you to| 15 Q. And you had also testified that you haven't
16 make any kind of untrue testimony versus any false | 16 received any notice as to your being in breach of
17 declarations? 17 the agreement. Does this document refresh your
18 A.  No. 18 recollection?
19 Q. Would you have submitted any false 19 A. Yes, it does refresh my recollection.
20 declarations as a result of this paragraph? 20 Q.  Did you, in fact, receive notice that you
21 A.  No. 21 were in breach of the agreement?
22 MS. HALTER: | have three -- one more 22 A, Thisis -- a copy of this? Yes.
23 exhibit. 23 Q.  Okay.
24 MS. HALTER: Mark this Exhibit 18. 24 A. Okay.
25 (Kirk Exhibit 18 is marked.) 25 MS. HALTER: If we can take a quick break, |
115 117
1 BY MS. HALTER: Q. Miss Kirk, the court 1 think I may be done.
2 reporter has handed you a document that has been 2 THE VIDEOGRAPHER: We're off the record.
3 marked as Exhibit 18, which is a May 5th, 2009 3 It's 12:57.
4 letter from Gucci's counsel to your attorney. And | 4 (Recess: 12:57 p.m. to 1:00 p.m.)
5 would like to direct your attention to the second 5 THE VIDEOGRAPHER: We're back on the
6 and third paragraphs of that letter which state that 6 record at 1:00 o'clock.
7 the bankruptcy court dismissed Mr. Kirk's case on 7 BY MS. HALTER: Q. Miss Kirk, at two of the
8 April 9th, 2009, the paragraph beginning with that 8 documents that we've looked at today are Exhibit 6,
9 phrase. Do you see that. 9 the Confidential Settlement Agreement, and Exhibit
10 A Yes. 10 9, the Final Order and Judgment on Consent.
11 Q.  Andif you could read allowed the second 11 Other than what's contained in those two
12 paragraph and third paragraph. 12 documents, do you have any understanding or
13 A.  "The bankruptcy court dismissed Mr. Kirk's 13 agreement with Gucci that's not reflected in these
14 case on April 8th, 2009 which restored Plaintiff's 14 documents?
15 right to collect settlement payments from Mr. Kirk. 15 A. No.
16 Pursuant to the terms of confidential settlement 16 MS. HALTER: | have no further questions.
17 agreement, the agreement entered into between the 17 MR. PARADISE: I have two redirect. Why
18 parties in the above-referenced case, your clients 18 don't | just do it from here.
19 were required to remit their second scheduled 19 MS. HALTER: Should | stay mic'd up?
20 settlement payment on March 29th, 2009 in the amount| 20 MR. PARADISE: You might as well. He'll
21 of $15,000. The obligation became immediately due 21 pick it up on this.
22 upon the bankruptcy's court dismissal as to 22 EXAMINATION BY MR. PARADISE
23 Mr. Kirk's case. To date your client has not 23 Q. Miss Kirk, if 1 could ask you to just pull
24 remitted any portion of the $15,000 payment and, 24 out Exhibits 13 and 14. Did you or anyone else on
25 therefore, are in breach of agreement. 25 behalf of the Laurette Company provide any of the
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1 documents or any of the screen shots that appear in 1 And | had to print that out and submit it
2 Exhibit 13 and 14 to Woodforest in connection with 2 with my application.
3 your application to process credit cards? 3 Q. Do you have a recollection of printing out
4 A. | do not know. I don't know if | provided a 4 any screen shots showing products that were offered
5 screen shot. | do know that they had to verify my 5 for sale on your web site to provide to Woodforest?
6  web site. 6 A.  No.
7 Q. Do you recall you personally providing any 7 MR. PARADISE: | have no further questions.
8 web site screen shots to Woodforest in connection 8 THE VIDEOGRAPHER: We're finished. It's
9 with your application? 9 1:04.
10 A No. 10 (Deposition concluded at 1:04 p.m.)
11 Q. Do you recall providing web site screen 11
12 shots to Woodforest at any time? 12
13 A No. 13
14 Q. Do you have any knowledge of anyone on 14
15 behalf of the Laurette Company providing web site 15
16  screen shots to Woodforest at any time? 16
17 A.  No. But it would have gone through Nathan. 17
18 It wouldn't gone through -- I didn't communicate 18
19 with Woodforest. 19
20 Q.  But you have no knowledge -- to your 20
21 knowledge, you never provided any screen shots to | 21
22 Mr. Counley to provide to Woodforest? 22
23 A.  1did provide a screen shot at one time 23
24 regarding the checkout. In the checkout box it 24
25 said, "You understand these items are replicas." 25
119 121
1 Q.  Was that in connection with your discussions 1 PENALTY OF PERJURY
2 with Frontline? 2
3 A, Yes. 3 1, the undersigned, hereby certify that |
4 Q. So again -- 4 have read the foregoing deposition, that | know
5 A. I don't know what Mr. Counley did with that 5 the contents thereof, and | declare under penalty
6 information. Whether he gave it to Woodforest or 6 of perjury that the foregoing is true and correct
7 Frontline, | have no idea. 7 and that there are:
8 Q.  Okay. But sitting here today, you have no 8
9 knowledge that that screen shot was given to 9 (check one) NO CORRECTIONS
10 Woodforest? 10 CORRECTIONS PER ATTACHED
11 A Correct. 11
12 Q.  Or any other screen shot? 12 Executed on this day of
13 A.  Correct. 13 , 2010, at ,
14 Q.  Atany time in connection with the 14 California.
15 application process with Woodforest, did you provide | 15
16 any information to Woodforest other than what is 16
17 contained in the application document that we looked | 17
18 at before as Kirk Exhibit 4? 18 JENNIFER KIRK
19 A.  Yes, | did. 19
20 Q.  What did you provide? 20
21 A. | had to provide my return policy and | 21
22 believe the checkout process. And in seeing these, 22
23 | see that that was done by other people that use 23
24 Woodforest, too. You always had to show your return| 24
25 policy so the bank was aware of your policy. 25
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1 M.O.A. DEPOSITION REPORTERS
2 DEPONENT'S CHANGES OR CORRECTIONS CiggéegtﬁZarw:;]dsi?t’;ogggs
3 Note: If you are adding to your testimony, print Sacramento, California 95825
the exact words you want to add. If you are Phone: (800) 300-3072
4 deleting from your testimony, print the exact July 19, 2010
words you want to delete. Specify with "Add" or i%g”'cfﬁr Kt”kf W
" " : : esterfield Way
5 _ I?elete and S|gr1 ttns fc:rr'rln To change a word, Rockiin, CA 95765
indicate: Change "X" to "Y". Re: Your deposition taken July 8, 2010, in the
6 case of GUCCI AMERICA V. FRONTLINE, ET AL.
DEPOSITION OF: JENNIFER KIRK .
7 NAME OF CASE: GUCCI AMERICA V. FRONTLINE, ET AL Dear Ms. Kirk:
DATE OF DEPOSITION: JULY 8, 2010 Your deposition transcript is now ready for
8 your review. You have 30 days from the date of
9 PAGE LINE CHANGE/ADD/DELETE this letter to review and make changes or
10 corrections to your deposition testimony. This is
11 - — not a legal requirement; however, if no changes
- are made to your deposition testimony in this period
12 of time, your testimony will be deemed correct as
13 transcribed by the deposition officer.
14 You may wish to discuss with your attorney
15 - — whether he/she requires that it be read, corrected
_ and signed before it is filed.
16 If you wish to read your deposition
17 transcript, please, call our office to schedule an
18 appointment to read the original transcript, or you
19 - may read your attorney's copy and notify us of any
_ changes.
20 Very truly yours,
21 M.O.A. DEPOSITION REPORTERS/sd
22 cc: All counsel present
23
24 Signature: Date:
25
123
1 CERTIFICATE OF CERTIFIED SHORTHAND REPORTER
2 I, SHERYL DIRKS, a Certified Shorthand
3 Reporter, licensed by the State of California,
4 being empowered to administer oaths and
5 affirmations pursuant to Section 2093(b) of the
6 Code of Civil Procedure, do hereby certify:
7 That the witness named in the foregoing
8 deposition was present at the time and place
9 specified, and was by me administered an oath to
10 testify as to the truth, the whole truth, and
11 nothing but the truth; that the said proceeding
12 was taken before me, in shorthand writing, and was
13 thereafter transcribed, under my direction, by
14 computer-assisted transcription;
15 That the foregoing transcript constitutes a
16 full, true and correct report of the proceedings
17 which then and there took place; that | am a
18 disinterested person to the said action.
19 IN WITNESS WHEREOF, | have hereunto
20 subscribed my signature on this day of
21 , 2010.
22
23
SHERYL DIRKS, CSR
24 Certified Shorthand Reporter
California License #3513
25
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GUCCI AMERICA, INC. and CHLOE SAS,
Plaintiffs,

-against-
08 Civ. 5065 (LAK)

LAURETTE COMPANY, INC. and JENNIFER :
MARIE MATTCHEN a/k/a JENNIFER MARIE . [PROPOSED]
KIRK a/k/a JENNIFER BESSON d/b/a . FINAL ORDER AND
THEBAGADDICTION.COM; PATRICK B. KIRK . JUDGMENT ON CONSENT
d/b/a THEBAGADDICTION.COM; ABC :
COMPANIES; and JOHN DOES,

Defendants.

WHEREAS, Plaintiffs Gucci America, Inc. and Chloé SAS (collectively, “Plaintiffs™)
commenced this action by the filing of a complaint on June 3, 2008 (the “Complaint™) against
Defendants Laurette Company, Inc. and Jennifer Marie Mattchen a/k/a Jennifer Marie Kirk a/k/a
Jennifer Besson d/b/a TheBagAddiction.com, ABC Companies and John Does (collectively,
“Defendants™) alleging, inter alia, that Defendants are manufacturing, importing, exporting,
distributing, marketing, advertising, offering for sale, and/or selling goods bearing counterfeit
reproductions of Plaintiffs’ federally registered trademarks, trade names, and/or logos; and

WHEREAS, this Court issued a Temporary Restraining Order and Order to Show Cause
on June 3, 2008 applicable to all Defendants and setting forth certain specified injunctive relief,
providing for expedited discovery, and setting forth a schedule for Plaintiffs’ application to

convert the Temporary Restraining Order into a preliminary injunction; and

GUCCI-0047310



WHEREAS, on June 6, 2008, Plaintiffs filed an amended complaint (the “First Amended
Complaint”) adding Patrick B. Kirk d/b/a TheBagAddiction.com as a Defendant; and

WHEREAS, on June 13, 2008, this Court entered an Order endorsing the Preliminary
Injunction on Consent entered into between Defendants Laurette Company, Inc., Jennifer Marie
Kirk and Patrick B. Kirk, all doing business as TheBagAddiction.com (collectively, “the Named
Defendants™) and Plaintiffs; and

WHEREAS, Plaintiffs have filed with the Clerk of the Court proofs of service of process;
and

WHEREAS, the Named Defendants have not answered the Complaint or First Amended
Complaint; and

WHEREAS, for the purposes of this Final Order and Judgment on Consent, “Plaintiffs’
Marks” is defined to include all Plaintiffs’ trademarks, trade names, logos, and other source-
indicating indicia, as set forth in Plaintiffs’ Complaint in this action; and

WHEREAS, for the purposes of this Final Order and Judgment on Consent, “Counterfeit
Products” is defined to include all goods or services, including but not limited to totes, satchels,
top handle bags, shoulder bags, hobos, clutches, evening bags, exotic bags, wristlets, belt
bags, watches, passport covers, business card holders, belts, women’s wallets, men’s
wallets, diaper bags, sunglasses, cosmetic pouches, and messenger bags, that: (a) are or were
manufactured, exported, imported, distributed, marketed, advertised, offered for sale and/or sold
by any of the Named Defendants or otherwise in connection with the website
TheBagAddiction.com; and (b) make or made use of any of Plaintiffs’ Marks; and

WHEREAS, the Named Defendants hereby agree that: (a) they will no longer operate

the website TheBagAddiction.com, which has been rendered non-operational while this action

GUCCI-0047311



was pending; (b) the Named Defendants will not be involved in any additional sales of
Counterfeit Products or any other goods or services that make use of Plaintiffs’ Marks; (c) all
banks and other Financial Institutions (as the term is defined below) that maintain accounts,
letters of credit, or other assets for or payable to the Named Defendants, wherever in the world
such Financial Institutions, accounts, letters of credit, or other assets are located, have the
express permission of the Named Defendants to comply with this Court’s orders and discovery
powers; and (d) the Named Defendants will provide to Plaintiffs all information and documents
in their possession, custody, control, or which they have the means to obtain through reasonable,
good faith efforts concerning all sources of Counterfeit Products and the identities and activities
of anyone who may have materially contributed to sales of Counterfeit Products whether through
TheBagAddiction.com website or otherwise; and

WHEREAS, the Named Defendants have consented to the issuance of a Final Order and
Judgment as set forth below:

IT IS HEREBY ORDERED, ADJUDGED and DECREED that

1. The Named Defendants are immediately PERMANENTLY ENJOINED AND o
RESTRAINED from:

(a) manufacturing, distributing, delivering, shipping, importing, exporting,
advertising, marketing, promoting, selling or otherwise offering for
sale Counterfeit Products or any other products produced by Plaintiffs
or confusingly similar to Plaintiffs’ Products, or that otherwise bear,
contain, display or utilize any of Plaintiffs’ Marks, any derivation or
colorable imitation thereof, or any mark confusingly similar thereto or

likely to dilute or detract from the Plaintiffs’ Marks; and

GUCCI-0047312



(b)

(c)
(d)

(e)
®

(e

making or employing any other commercial use of Plaintiffs” Marks,

any derivation or colorable imitation thereof, or any mark confusingly
similar thereto or likely to dilute or detract from the Plaintiffs’ Marks;
and

using any other false designation of origin or false description or
representation or any other thing calculated or likely to cause
confusion or mistake in the mind of the trade or public or to deceive
the trade or public into believing that the Named Defendants’ products
or activities are in any way sponsored, licensed or authorized by or
affiliated or connected with Plaintiffs; and

doing any other acts or things calculated or likely to cause confusion
or mistake in the mind of the public or to lead purchasers or consumers
or investors into the belief that the products or services promoted,
offered or sponsored by the Named Defendants come from Plaintiffs
or their licensees, or are somehow licensed, sponsored, endorsed, or
authorized by, or otherwise affiliated or connected with Plaintiffs; and
diluting and infringing all Plaintiffs’ Marks and damaging Plaintiffs’
goodwill; and

otherwise competing unfairly with Plaintiffs or any of their authorized
licensees in any manner; and

rﬁoving, returning or otherwise disposing of, in any manner, any
Counterfeit Products or any other products confusingly similar to

Plaintiffs’ Products, or that otherwise bear, contain, display or utilize
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any of Plaintiffs’ Marks, any derivation or colorable imitation thereof,

or any mark confusingly similar thereto or likely to dilute or detract
from the Plaintiffs’ Marks; and

(h) secreting, destroying, altering, removing, or otherwise dealing with the
unauthorized products or any books or records which contain any
information relating to the importing, manufacturing, producing,
distributing, circulating, selling, marketing, offering for sale,
advertising, promoting, renting or displaying of all unauthorized
products which infringe Plaintiff’s Trademarks; and

@A) assisting, aiding, or abetting any other person or business entity in
engaging in or performing any of the activities referred to in the above
subparagraphs (a) through (h), or effecting any assignments or
transfers, forming new entities or associations or utilizing any other
device for the purpose of circumventing or otherwise avoiding the
prohibitions set forth in subparagraphs (a) through (h).

2. IT IS FURTHER ORDERED that the Named Defendants shall pay Plaintiffs a
judgment in the amount of $5.2 million, calculated pursuant to Magistrate Judge Eaton’s formula
in Gucci v. MyReplicaHandbag.com et al., 07 Civ. 2438 (JGK) (DFE) (i.e., $100,000 per
registered mark infringed per type of good), in satisfaction of the claims made against them in
this matter and as compensation for the injuries that their activities have caused to Plaintiffs.

3. IT IS FURTHER ORDERED that in accordance with 15 U.S.C. § 1116(a), this
Court’s inherent power to provide final equitable relief, and the express consent granted herein

by the Named Defendants, the following financial institutions (collectively, “Financial
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Institutions”) who receive actual notice of this order are, without prior approval of the Court,

directed to liquidate and provide to Plaintiffs all assets due and owing to the Named Defendants
or any other entities acting in concert or participation with the Named Defendants: (i) any and
all Woodforest National Bank accounts that are associated with or utilized by any of Named
Defendants; (i) any and all Frontline Processing Corporation (“Frontline™) accounts that are
associated with or utilized by any of Named Defendants, including any Merchant Reserve
Account Funds maintained in connection with the Named Defendants’ merchant contract with
Frontline; (ii{) any and all Global Payments Direct, Inc. accounts that are associated with or
utilized by any of the Named Defendants, including any Merchant Reserve Account Funds
maintained in connection with the Named Defendants’ merchant contract with Frontline; and (iv)
any and all HSBC Bank USA, N.A. accounts that are associated with or utilized by any of the
Named Defendants, including any Merchant Reserve Account Funds maintained in connection
with the Named Defendants’ merchant contract with Frontline.

4. IT IS FURTHER ORDERED that the Named Defendants shall provide to any
Financial Institutions that may be located outside the United States or its territories such
authorizations or other forms as such Financial Institutions may request in order to facilitate
compliance with this Final Order and Judgment on Consent.

5. IT IS FURTHER ORDERED that the Clerk of the Court is directed to close this
action, but Plaintiffs shall retain all rights to pursue claims related to this lawsuit in a separate
action against any of the “John Doe” and “ABC Defendants” or any other person or entity other
than the Named Defendants who may be liable for the sale of Counterfeit Products.

6. IT IS FURTHER ORDERED that this Court shall retain jurisdiction to enforce

any violation of this Final Order and Judgment on Consent.
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Dated: NON.2o 2008

Dated: ¢/ Y , 2008

SO ORDERED:

HONORABLE LEWIS A. KAPLAN
UNITED STATES DISTRICT JUDGE

GIBSON, DUNN & CRUTCHER LLP

By: !
Rébert L. Weigel
Jennifer C. Halter

200 Park Avenue, 47th Floor

New York, New York 10166-0193
Telephone: (212) 351-4000
Facsimile: (212) 351-4035

Attorneys for Plaintiffs — Gucci America, Inc.,
and Chloé SAS

DAVIS & LEONARDLLP , -

A ~N .
By: /[ Aj’ A Z/{" MMV(LA_,,CL/,

Mark R. Leonard

8880 Cal Center Drive, Suite 180
Sacramento, California 95826
Telephone: (916) 362-9000
Facsimile: (916) 362-9066

Attorneys for Defendants — Laurette Company, Inc.,
Jennifer Marie Mattchen a/k/a Jennifer Marie Kirk
a/k/a Jennifer Besson, and Patrick B. Kirk, all
doing business as TheBagAddiction. com

Dated: , 2008
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Case 1:09-cv-06925-HB  Document 22  Filed 10/30/2009 Page 1 of 3

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

............ - - - - X
GUCCI AMERICA, INC.,
DEFENDANT DURANGO
Plaintiff, MERCHANT SERVICES’
DECLARATION IN
-against- SUPPORT OF MOTION
TO DISMISS FOR LACK
OF PERSONAL
JURISDICTION
FRONTLINE PROCESSING CORPORATION, Index No. 09-CV-6925
WOODFOREST NATIONAL BANK, DURANGO
MERCHANT SERVICES, LLC., d/b/a NATIONAL
BANKCARD SYSTEMS OF DURANGO,
Defendants.
e e e e e mmmmmm e m X

[, Shane Kairalla, hereby declare as follows:

I. T am competent to testify and I have firsthand knowledge of the matters set forth
herein, as I am a principal of Defendant Durango Merchant Services, LLC.

2. I make this affidavit in support of Defendants’ motion to dismiss for lack of
personal jurisdiction.

3. Durango Merchant Services, LL.C. is a limited liability company that was formed
in the State of Wyoming.

4. Durango Merchant Services, LLC. was formed in February, 2004.

5. Durango has only five (5) employees.

6. Durango Merchant Services, LLC acts as a referral service, or broker, to bridge

retailer / merchants with entities that offer credit card processing services.
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7. Durango Merchant Services, LLC."s only place of business is located at 2885 Main
Avenue, Suite B-105, Durango, CO 81301.

8. All of Durango Merchant Services, LLC.’s records and documents, including
records and documents relevant to the present action, are located either within the State
of Colorado, or at the home office of Durango’s account manager in the State of
Wisconsin.

9. Durango Merchant Services, LLC.’s potential relevant witnesses are located either
within the State of Colorado or the State of Wisconsin.

10. Durango Merchant Services, LL.C. does not maintain any offices within the State
of New York.

11. Less than 1% (one percent) of Durango Merchant Services’ revenues is derived
as a result of servicing merchants within the State of New York.

12, Durango Merchant Services, LLC. does not maintain any assets within the State
of New York.

13. Durango Merchant Services, LLC. does not maintain any bank accounts within
the State of New York.

14. Durango Merchant Services, LLC. does not maintain or possess any real property
within the State of New York.

15. Durango Merchant Services, LLC. does not maintain employees, office space, or
a telephone within the State of New York.

16. Durango Merchant Services, LLC. does not actively solicit business in New York.

17. Durango Merchant Services, LLC’s website is not targeted to New York, nor

specifically structured to facilitate the transaction of business in New York.
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18. Durango Merchant Services, LT1.C. did not engage :n any busmess or commerciai
dealings, or enter tnto any contractual relationships, if any. with Defendants Woodtorest
or Frontline in New York

19 Durango Merchant Services. | 1.C. did not engage in any business ¢r commercial
dealings, or enter mto any contractual relationships. if any. with Plamtitt Gueei in New
Yerk.

20. Durango Merchant Senvices, LLC did not engage in any business or commercia
dealings. or enter into any ¢ontractua! relationsinps, with the Laurette Company, fric . its
principals, lennifer Kork, or Patrick Kirk, or anyone else associated with or doing
business as TheBagAddiction.com (cellectively the “Laurette Company™). in New York.

I deciare under tie penalty of perjury under the jaws of the Unied States that the

foregoing statements ars true and correct.

e
//f /
Dated: Durango, Coiorado el ST ) T
P

October 30 _. 2009

SHANE KAIRALLA.
Durange Merchant Services, LLCT

Sworn to before me this
20 thday of October. 2009

o

PALMER

+
+
-

5N
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

GUCCI AMERICA, INC., )
VS. ) NO. 09-CV-6925
FRONTLINE PROCESSING, )
CORPORATION WOODFOREST )
NATIONAL BANK, DURANGO )

MERCHANT SERVICES, LLC. D/B/A )
NATIONAL BANKCARD SYSTEMS OF )
DURANGO )
e e e e e e e e e e e e e e e e e e e e e e e e e e e e e ke
ORAL AND VIDEOTAPED DEPOSITION OF
MONA BOYKIN
JUNE 29, 2010
e e e e e e e e e e e e e e e e e e e e e e e e e e e e ke

ORAL AND VIDEOTAPED DEPOSITION OF MONA BOYKIN,
produced as a witness at the instance of the
Plaintiff, and duly sworn, was taken in the
above-styled and numbered cause on the 29th
day of June, 2010, from 10:28 a.m. to 2:05
p-m., before Marie Bulfinch, CSR in and for
the State of Texas, reported by computerized
stenographic method, at the offices of Delta
Card Services, 25231 Grogans Mill Road, 6th
Floor, The Woodlands, Texas, pursuant to the
Federal Rules of Civil Procedure and the
provisions stated on the record or attached

hereto.

VERITEXT REPORTING COMPANY
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2 4
1 APPEARANCES 1 BOYKIN EXHIBIT 10 101
2 FOR THE PLAINTIF: Merchant Bankcard Application Agreement
Mr. Robert Weigel 2
3 Gibson, Dunn & Crutcher BOYKIN EXHIBIT 11 102
200 Park Avenue 3 Merchant Bankcard Application Agreement
4 New York, New York 10166 4 BOYKIN EXHIBIT 12 102
212-351-4000 Application Report, Bates WNB 00886 -
5 rweigel@gibsondunn.com 5 890
6 FOR THE DEFENDANTS: 6 BOYKIN EXHIBIT 13 105
Mr. Gregg A. Paradise Merchant Bankcard Application Agreement
7 Lerner, David, Littenberg, 7
Krumholz & Mentlik BOYKIN EXHIBIT 14 108
8 600 South Avenue West 8  E-mail ending from Alva Keyser, Bates
Westfield, New Jersey 07090 WNB 13694 - 13695
9 908-654-5000 Fax: 908-654-7866 9
gparadise@|dkm.com BOYKIN EXHIBIT 15 111
10 10 E-mail from Rhonda Lemos to Larry Jones
ALSO PRESENT: Bates WNB 09043
11 Mr. Charles A. Vernon 11
Woodforest General Counsel BOYKIN EXHIBIT 16 113
12 25231 Grogans Mill Road, 12 E-mail from Francisco Rivera to
Suite 100 Apps Department, Bates WNB 27334
13 The Woodlands, Texas 77380 13
832-375-2828 Fax: 832-375-3828 BOYKIN EXHIBIT 17 116
14 Cvernon@woodforest.com 14  Dpefendant's Responses to First Set of
15 Sean Morella, Videographer Interrogatories of Plaintiff
Marie Bulfinch, CSR, RMR, CRR 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25
3 5
1 EXAMINATION INDEX 1 THE VIDEOGRAPHER: My name is Sean 10:28:48
g éiZEMAIm?fgs BY MR. WEIGEL 02 06 2 Morella of Veritext. Today's date is Tuesday, 10:29:07
4 EXAMINATION BY MR. PARADISE 124 3 June 29, 2010 and the time is approximately 10:29:10
2 S'GNATURF/CORRECHON PAGE 130 4 10:29 a.m. This deposition is being held at ~ 10:29:15
REPORTER'S CERTIFICATE 132
7 EXHIBIT INDEX 5 25231 Grogan's Mill in The Woodlands, Texas. ~ 10:29:19
8 no. PAGE 6  The caption of this case is Gucci America, ~ 10:29:25
9  BOYKIN EXHIBIT 1 i i
E-mail and MCCS Underwriting Guidelines 19 7 Incorporated, versus Frontline Processing 10:29:29
10 BOYKIN EXHIBIT 2 8  Corporation, et al. The name of the witness ~ 10:29:31
11  E-mails, ending from Marla Alcornto 35 9 is Mona Boykin. 10:29:34
1 Risk Department, dated 6/15/06 10 At this time will the attorneys ~ 10:29:38
BOYKIN EXHIBIT 3 38 11  identify themselves and the parties they 10:29:39
13 E-mails regarding high-risk merchant 12 represent after which the court reporter, 10:29:41
14 fogram. ending from Jim Jenkins 13 Marie Bulfinch of Veritext, will swear in the ~10:29:43
Dated 3/8/05
15  BOYKIN EXHIBIT 4 40 14 witness, and we can proceed. 10:29:46
High Risk-Revenue Merchant Program 15 MR. WEIGEL: Robert Weigel from 10:29:48
16  (Slide show), Bates WNB 03629 - 03659 . o .
17  BOYKIN EXHIBIT 5 50 16  Gibson, Dunn and Crutcher for Plaintiff, Gucci 10:29:50
E-mails ending from Rhonda Lemos 17  America, Inc. 10:29:53
1 -
18 ggt:(e;l\’/\‘VI\é)B(Sla“;J%Se 3616 52 18 MR. PARADISE: Greg Paradise from 10:29:54
E-mails ending from Earl Baxter to 19  Lerner, David, Littenberg, Krumholtz and 10:29:54
g(l) évgYh}ﬂ?;‘t‘E?(ﬁfglyyB 03697 52 20  Mentlik on behalf of Defendant, Woodforest 10:30:00
Level | (Prescreen), Bates WNB 3698 - 21  National Bank, and on behalf of the witness. ~ 10:30:02
22 36700 . ' .20-
23 BOYKIN EXHIBIT 8 65 22 MR. VERNOlN. I'm Charles Vernon. I'm  10:30:05
Merchant Bankcard Application Agreement 23 general counsel, in-house counsel, for 10:30:07
24 24 Woodforest National Bank. 10:30:09
BOYKIN EXHIBIT 9 95
25 Merchant Bankcard Application Agreement 25 MONA BOYKIN 10:30:09

2 (Pages 2 to 5)

VERITEXT REPORTING COMPANY
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6 8
1 having been duly sworn, testified as follows: 10:30:18 1 for transactions, credit card charges. 10:32:01
2 EXAMINATION 10:30:18 2 Q. For Woodforest Bank? 10:32:03
3 BY MR. WEIGEL: 10:30:18 3 A. Yes. 10:32:05
4 Q. Could you state your name for the 10:30:22 4 Q. Okay. Would you just very briefly 10:32:06
5  record, please. 10:30:24 5  give me your employment history, | guess, 10:32:18
6 A. Mona Boykin. 10:30:24 6  starting when you -- when you started to work  10:32:22
7 Q. Ms. Boykin, have you ever had the 10:30:27 7  for Delta Card Services or Woodforest? 10:32:23
8  occasion to be deposed before? 10:30:30 8 A. Actually, | began with Delta Card 10:32:27
9 A. No, sir. 10:30:32 9  Services in 1986. 10:32:31
10 Q. Has someone explained the process to  10:30:33 10 Q. Okay. 10:32:33
11 you? 10:30:35 11 A. 1 was one of their beginning 10:32:35
12 A. Yes, sir. 10:30:35 12 employees. We did credit card processing 10:32:37
13 Q. Okay. I will ask you questions. If  10:30:36 13  response application. 10:32:43
14 at any point in time you don't understand one  10:30:38 | 14 Q. Okay. And would you just tell me very 10:32:47
15  of my questions, just let me know, and I'l 10:30:40 15  Driefly what you did before you went to work ~ 10:32:51
16  try and rephrase it. 10:30:42 16  for Delta Card Services? 10:32:53
17 If you need to take a break for  10:30:46 17 A. Before | went to Delta Card? | was  10:32:55
18 any reason, just let me know, and, you know,  10:30:48| 18  with Texas Independent Bank in the new 10:32:57
19  you're -- you're obviously doing a lot of work 10:30:51 19  accounts division as the manager. 10:33:02
20  here today so if you need a break, just let me 10:30:54 20 Q. And how long did you have that 10:33:08
21 know, and we'll -- we'll take a break. 10:30:56 21 position? Just roughly. 10:33:12
22 A. Okay. 10:30:58 22 A. Best | can remember, six years. 10:33:17
23 Q. | -- 1 would ask, if possible, that ~ 10:30:58 23 Q. Okay. 10:33:20
24 you wait until a question and answer are 10:31:00 24 A. Five years. 10:33:21
25  completed before you take a break, but if you 10:31:02 25 Q. And what did you do before that? 10:33:22
7 9
1 need to take one, go ahead. 10:31:04 1 A. | was back over here at Delta Card 10:33:24
2 A. | understand. 10:31:06 2 doing new accounts as the manager. It's not  10:33:31
3 Q. That'll be all right. And do you 10:31:07 3 this building, sir. It was another building.  10:33:37
4 understand that the oath you just took is the 10:31:08 4 Q. I --1think I've gotten it 10:33:40
5  same oath that you would take if you were 10:31:10 5 sufficiently muddled. Maybe I could just ask 10:33:44
6 testifying in front of a judge or a jury up in 10:31:12 6 you to chronologically give me your employment 10:33:46
7 New York? 10:31:15 7 history, just very briefly starting with high  10:33:49
8 A. Yes, sir. 10:31:15 8  school or -- or whatever. 10:33:52
9 Q. Okay. Now, Ms. Boykin, this building 10:31:19 9 A. Oh, my God. Okay. Just a moment. 10:33:54
10 s the Woodforest -- did you work in this 10:31:25 10  Okay. Other than the time that | was with 10:33:58
11 puilding here? 10:31:30 11 Delta Card in 1986 when I first started 10:34:05
12 A. Yes, | did. 10:31:30 12 working? 10:34:07
13 Q. What's the address of this building? ~ 10:31:31 13 Q. Uh-huh. 10:34:08
14 A. | don't remember. 10:31:33 14 A. All that time | was in credit card 10:34:09
15 Q. Okay. And who is housed in this 10:31:35 15  processing. It was called Moran Response, but 10:34:14
16  building? 10:31:39 16 Ilater changed their name to Delta Card 10:34:20
17 A. Woodforest National Bank. 10:31:39 17  Services. 10:34:23
18 Q. And who were you an employee of? 10:31:41 18 Q. Okay. When did you first start 10:34:25
19 A. At the time before | retired? 10:31:44 19  working for Moran Response? 10:34:27
20 Q. Yes, ma'am. 10:31:46 20 A. In 1986. 10:34:29
21 A. | was with Delta Card Services. 10:31:47 21 Q. Okay. And then did you work for Moran 10:34:32
22 Q. Okay. And what was your understanding 10:31:50| 22  Response straight through until you retired? ~ 10:34:38
23 of the relationship between Delta Card 10:31:52 23 A. No, sir. There was a release of --  10:34:41
24 services and Woodforest National Bank? 10:31:55 24 cut back of employees, and | was let go. And  10:34:50
25 A. We were a processing unit to trans --  10:31:57 25  that's when | went to Texas Independent Bank. 10:34:54
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10 12
1 Q. Okay. And do you remember roughly 10:34:57 1  the merchant. And they were not -- not 10:37:30
2 when that was? 10:35:00 2 outside their boundaries. They were just 10:37:34
3 A. No, sir. 10:35:02 3 following their application. 10:37:36
4 Q. Would it have been the 1990s sometime? 10:35:05 4 Q. Did you check up on accounts from time 10:37:45
5 A. Yes. 10:35:08 5 totime? 10:37:51
6 Q. Okay. And you worked at Texas 10:35:09 6 A. When | was in new accounts? 10:37:51
7 Independent Bank for about six years, and then 10:35:11 7 Q. When you were an -- an analyst in the  10:37:53
8  you rejoined Delta Card Services? 10:35:12 8  risk division. 10:37:56
9 A. Yes, sir. 10:35:14 9 A. No. The system gave you the accounts 10:37:58
10 Q. Before you worked for Moran Response, 10:35:16 10  that you were to review automatically for the ~ 10:38:00
11 what sort of work were you in? 10:35:18 11  day. 10:38:02
12 A. Oh, my gosh. I was in finance. | was 10:35:21 12 Q. Okay. 10:38:03
13  in Dial Finance. We processed -- 10:35:28 13 A. 1 didn't choose them. 10:38:05
14 THE REPORTER: Pardon? 10:35:28 14 Q. So you were given a list of accounts ~ 10:38:06
15 THE WITNESS: Dial -- 10:35:28 15  when you came in in the morning to look at? ~ 10:38:11
16 THE REPORTER: Dial? 10:35:28 16 A. Yes, sir. 10:38:13
17 THE WITNESS: -- Finance. 10:35:28 17 Q. And that was generated by the system?  10:38:13
18 A. We processed loan applications. 10:35:35 18 A. The computer divvied them out. 10:38:17
19 Q. (BY MR. WEIGEL) And just roughly do  10:35:40 19 Q. Did the computer tell you what you 10:38:23
20 you remember how long you worked for Dial 10:35:42| 20  were supposed to look for? 10:38:25
21 Finance? 10:35:44 21 A. No, sir. 10:38:26
22 A. No, sir. 10:35:44 22 Q. Were they ongoing accounts? 10:38:27
23 Q. Five years, 10 years? Two years? Any 10:35:47 23 A. Well, what -- what do you mean? 10:38:31
24 idea? 10:35:52 24 Q. In other words, these were accounts 10:38:34
25 A. | don't remember. 10:35:52 25  that had been opened for some time and you 10:38:35
11 13
1 Q. Okay. When -- do you remember roughly 10:35:54 1  were checking up on them? 10:38:38
2 when you resumed working at Delta Card 10:36:02 2 A. Yes. They were active accounts, yes, 10:38:39
3 Services? When you got -- when you came back 10:36:06 3 sir. 10:38:41
4 from Texas Independent Bank? 10:36:08 4 Q. And then do you remember roughly when 10:38:41
5 A. 2000. 10:36:10 5  you were promoted -- there was a promotion to  10:38:45
6 Q. Okay. And then when did you retire?  10:36:12 6 go to supervisor; is that correct? 10:38:48
7 A. | retired three years ago. 10:36:19 7 A. To another department, yes. 10:38:49
8 Q. Soin 2007? 10:36:24 8 Q. And -- and it was -- and you got a 10:38:51
9 A. Uh-huh. February 2007. 10:36:26 9  promotion? 10:38:53
10 Q. Okay. When you came back to Delta 10:36:35 10 A. Uh-huh. 10:38:54
11  cCard Services in 2000, what was your position? 10:36:43 11 Q. You became a supervisor instead of an  10:38:54
12 A. 1 was in the risk division as an 10:36:45 12 analyst; is that correct? 10:38:58
13  analyst. 10:36:50 13 A. Yes, sir. 10:38:59
14 Q. And can you give me the next job you  10:36:55 14 Q. And do you remember, ma'am, when 10:38:59
15 held at Delta Card Services? 10:36:57 15  you -- when you got that promotion? 10:39:01
16 A. In the new accounts as supervisor. 10:36:59 16 A. No, | don't. 10:39:05
17 Q. And is that the position you retired ~ 10:37:08 17 Q. Do you remember roughly how many years 10:39:07
18 from? 10:37:10 18  you had that job before you -- before you 10:39:08
19 A. Yes, sir. 10:37:11 19  retired? 10:39:12
20 Q. Okay. Canyou just roughly tell me  10:37:12 20 A. | don't remember. 10:39:16
21 what your responsibilities were as an analyst 10:37:17 21 Q. Was it more than a year? 10:39:22
22 in the risk division? 10:37:19 22 A. Yes, sir. 10:39:24
23 A. We were to oversee the accounts to 10:37:20 23 Q. Okay. What were your responsibilities 10:39:25
24 make sure they complied with the aspects that 10:37:23 24 as a supervisor in the new accounts division? 10:39:31
25  they said that they were going to as far as ~ 10:37:27 25 A. | was to oversee the applications that 10:39:35
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1  had been processed by an analyst to make sure  10:39:39 1 A. letsa, Roberta and a couple more, but  10:43:06

2 that procedure had been followed. 10:39:45 2 | don't remember their names. 10:43:13

3 Q. And then would you have to sign off on 10:39:57 3 Q. (BY MR. WEIGEL) Okay. Is Alva's last 10:43:15

4 certain applications? 10:39:59 4 name Keyser or Keyser (pronouncing), K-e-y --  10:43:19

5 A. Uh-huh. Certain applications | would 10:40:00 5 A. Keyser, Alva Keyser. 10:43:22

6 have to -- to review it and sign my name. 10:40:05 6 Q. Do you remember the last names of any  10:43:24

7 Q. And do you remember what types of 10:40:08 7 of the other people? 10:43:26

8  applications you had to sign off on? 10:40:11 8 A. Not all of them, no, sir. 10:43:27

9 A. They were considered high-risk 10:40:12 9 Q. Okay. Well, I have some documents. 10:43:36
10  accounts. Level 2. 10:40:15 10  Maybe -- maybe something will refresh your 10:43:39
11 Q. What made an account a high-risk 10:40:22 11 recollection. 10:43:40
12 account? 10:40:29 12 Can you walk me through the 10:43:45
13 A. Mostly it was Internet accounts of 51 10:40:29 13 process by which a new application came in to  10:43:46
14 percent or greater processing. 10:40:35 14 your department and then what happened to it?  10:43:52
15 Q. So was a merchant automatically 10:40:45 15 A. It came in through the fax machine. ~ 10:43:55
16  considered to be a high-risk account if he had 10:40:49 16 It was logged. It was sent to the data-entry  10:43:59
17 more than 51 percent of his business over the 10:40:51 17 area. They feed the information into the 10:44:04
18 Internet? 10:40:53 18 system. From there, it went to an analyst to  10:44:10
19 A. Yes, sir. 10:40:54 19  be worked. 10:44:18
20 Q. You used the term Level 2. What does  10:40:55 20 Q. And then what happened after it went ~ 10:44:25
21  that mean? 10:41:03 21  to an analyst? 10:44:27
22 A. Level 1 was it was not considered a 10:41:05 22 A. The analyst would read -- begin to do  10:44:28
23 high risk. And Level 2 was it was considered  10:41:08 23  the basics of checking them to make sure the  10:44:33
24 ahigh risk. 10:41:11 24 information was complete, obtain the necessary 10:44:36
25 Q. Okay. Were there certain types of 10:41:13 25 credit information to make a decision and ask ~ 10:44:42

15 17

1  high-risk accounts that had to be registered ~ 10:41:16 1  any additional information that was necessary  10:44:51

2 with MasterCard or Visa? 10:41:19 2 to complete an application. 10:44:53

3 A. Yes, sir, there were. 10:41:23 3 Q. Was there a special checklist that 10:45:00

4 Q. Were those characterized something 10:41:25 4 applicants -- that the analysts had to fill 10:45:05

5  other than Level 2 high-risk accounts? 10:41:27 5 out with regard to Internet merchants? 10:45:07

6 A. 1 don't remember. | just remember 10:41:30 6 MR. PARADISE: Objection to form. 10:45:09

7 they had to be registered. 10:41:37 7 You can answer. 10:45:12

8 Q. Okay. Who did you report to? Who was 10:41:41 8 A. Yes, sir. 10:45:13

9 your boss? 10:41:55 9 Q. (BY MR. WEIGEL) Do you know when that 10:45:14
10 A. The last time? 10:41:59 10 checklist was created? 10:45:21
11 Q. The -- the last time. I'm sorry, 10:42:01 11 A. I'msure I don't. 10:45:23
12 ma'am, while you were -- while you were 10:42:03 | 12 Q. Okay. Was it your job to make sure ~ 10:45:28
13  supervisor in new accounts. 10:42:04 13 that the analysts filled that form out every  10:45:33
14 A. Okay. It was Earl Baxter. 10:42:06 14 time they took in a new account that was a 10:45:36
15 Q. And what was Mr. Baxter's title? 10:42:11 15  high-risk Internet merchant? 10:45:39
16 A. Manager, new accounts. 10:42:14 16 A. Yes, sir. 10:45:41
17 Q. And did you have people working under  10:42:16 | 17 Q. And to the best of your ability, did ~ 10:45:42
18  you as a supervisor? 10:42:26 18  you make sure that in all instances it was 10:45:45
19 A. Yes, sir. 10:42:27 19  filled out? 10:45:45
20 Q. And -- and who did you supervise? 10:42:28 20 A. Yes, sir. 10:45:46
21 A. All their names? 10:42:31 21 Q. So what would happen after the analyst 10:45:47
22 Q. Well, any that you remember. 10:42:32 22 did what you just said they did? What -- what 10:45:55
23 A. Alva, Gerald -- 10:42:34 23 would happen next? 10:45:58
24 THE REPORTER: Gerald? 10:42:34 24 A. It could go in two directions. Either 10:46:00
25 THE WITNESS: Yes, ma'am. 10:42:34 25  approved or declined. 10:46:07
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1 Q. Uh-huh. 10:46:07 1 people. It goes to -- is that Andrea Balfour? 10:49:00
2 A. If it were approved, and it was not a  10:46:09 2 A. Yes, sir. 10:49:09
3 high-risk merchant, then it would just be 10:46:12 3 Q. Do you know who she is? 10:49:09
4 booked and given an account number, and the 10:46:15 4 A. She was in the sales area that made 10:49:11
5  salesman be notified. 10:46:20 5  communications with the salesmen. 10:49:18
6 If it was a high-risk merchant,  10:46:23 6 Q. Okay. And then the next person that  10:49:20
7 then it would be coming to me, and | would be  10:46:26 7 it was sent to was Mr. Baxter, and that was 10:49:22
8  reviewing it to make sure that what needed to  10:46:29 8 your boss, correct? 10:49:25
9  be done was completed. 10:46:33 9 A. Correct. 10:49:26
10 Q. And did you have to sign -- sign off ~ 10:46:38 10 Q. Then it went to Rhonda Lemos. Do you 10:49:26
11  on all high-risk Internet merchants? 10:46:40 11  know who Ms. Lemos was or is? 10:49:30
12 A. Yes, sir. 10:46:43 12 A. The manager over the risk division.  10:49:31
13 Q. Were there any other supervisors in ~ 10:46:44 13 Q. So she used to be your boss when you  10:49:34
14 the new accounts? 10:46:48 14 were an analyst -- 10:49:37
15 A. Earl Baxter. | mean -- other than 10:46:50 15 A. At one time, yes, sir. 10:49:38
16 myself - 10:46:54 16 Q. Okay. 10:49:38
17 Q. Right. 10:46:54 17 MR. PARADISE: Just make sure you let 10:49:40
18 A. -- that could make a decision? 10:46:55 18  him finish his question. It gets difficult ~ 10:49:42
19 Q. Yes. 10:46:57 19  for the court reporter, if you're trying to 10:49:46
20 A. Earl Baxter. 10:46:57 20  talk over each other. 10:49:48
21 Q. Okay. So there were the analysts at ~ 10:46:58 21 THE WITNESS: I'm sorry. 10:49:49
22 the bottom, and then you were the supervisor, 10:47:01 | 22 MR. WEIGEL: There is an art to this, 10:49:49
23 and then Mr. Baxter was your boss? 10:47:02 23 but you're doing just fine. 10:49:51
24 A. Yes, sir. 10:47:04 24 MR. PARADISE: | agree. 10:49:53
25 Q. And either you or Mr. Baxter had to ~ 10:47:05 25 Q. (BY MR. WEIGEL) Marla Alcorn. Do you 10:49:55
19 21
1 sign off on any Internet accounts? 10:47:07 1 know who she is? 10:49:59
2 A. That is correct. 10:47:09 2 A. The supervisor over the risk division. 10:49:59
3 Q. Okay. Were there guidelines that were 10:47:10 3 Q. Okay. And Larry Jones? Do you know  10:50:04
4 given to you about accepting merchants, MCCS ~ 10:47:27 4 who he is? 10:50:12
5  guidelines? 10:47:37 5 A. Yes. He's over the salesmen. 10:50:13
6 A. Rephrase that, if you don't mind. 10:47:38 6 Q. And Matt Ivy? Do you know who he is? 10:50:19
7 Q. Let -- let me do it a simple way. 10:47:39 7 A. Matt was with us for a short period 10:50:22
8 (BOYKIN Exhibit No. 1 marked.) 10:47:42 8  before he moved to IT. He and I used to have 10:50:25
9 Q. (BY MR. WEIGEL) Let me hand you 10:47:42 9  the same job duties but not for very long. 10:50:29
10  what's been marked as Exhibit 1. 10:47:42 10 Q. So he was on the same level as you?  10:50:34
11 MR. PARADISE: Thanks. 10:47:42 11 A. (Nods head up and down.) 10:50:37
12 MR. WEIGEL: Thank you. 10:47:42 12 Q. But then he left the job and went 10:50:37
13 Q. (BY MR. WEIGEL) First off, can you  10:48:16 13 to-- 10:50:40
14 just state for the record what Exhibit 1 is? ~ 10:48:17 14 A. Left the job -- 10:50:40
15 A. Exhibit 1 is an e-mail from Deana 10:48:24 15 Q. --information 1T? 10:50:41
16  sellens asking to review some information that 10:48:30 16 A. Uh-huh. Yes. Right down here. 10:50:42
17  she has attached. 10:48:33 17 Q. And then, of course, the last person  10:50:44
18 Q. Who was Deana Sellers -- Sellens? 10:48:36 18 is Mona Boykin, and that's you? 10:50:47
19 A. She was over the risk division and the 10:48:39 19 A. Uh-huh. Correct. 10:50:51
20 new accounts division. She was like the third 10:48:44 20 Q. Please take a look at not only the 10:50:53
21  person above us. 10:48:49 21 e-mail but the attachment and tell me if you  10:50:57
22 Q. So she would have been Mr. Baxter's 10:48:51 22 recognize that document. 10:51:01
23 boss? 10:48:54 23 A. 1 don't remember much about this. 10:51:04
24 A. Yes. 10:48:55 24 Q. Do you have any recollection of 10:52:03
25 Q. Okay. And it goes to a number of 10:48:56 25  reviewing it and giving comments back to 10:52:05
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1 WMs. Sellens? 10:52:10 1 are inevitable, our objective is to minimize  10:55:11
2 A. No, sir. 10:52:11 2 the losses while maintaining an increasing 10:55:13
3 Q. Do you remember at any point in time ~ 10:52:14 3 approval count.” 10:55:16
4 in your career at Delta Card Services 10:52:33 4 Do you see that? 10:55:17
5  reviewing this credit policy and underwriting  10:52:38 5 A. Not yet. Oh. 10:55:18
6  guideline? 10:52:42 6 Q. I'msorry. 10:55:28
7 A. Oftentime when we were given 10:52:47 7 A. I'mon the first page now. Okay. I'm 10:55:30
8  guidelines, policies, we would all get to run  10:52:50 8  with you. 10:55:41
9  alittle meeting and look at different 10:52:55 9 Q. Do you see that language, ma'’am? 10:55:41
10  aspects, but that's all | remember about this. 10:52:59 10 A. Yes, | do. 10:55:43
11 Q. Okay. Now, you had said that one of ~ 10:53:01 | 11 Q. First off, did you understand that 10:55:44
12 the basic things that the analysts would do ~ 10:53:10 12 those two sentences were objectives at 10:55:51
13 before you got to see the application was to  10:53:14 | 13  Merchant Choice Card Services? 10:55:57
14 pull the credit information, correct? 10:53:18 14 MR. PARADISE: Objection to form. 10:55:59
15 A. Yes, sir. 10:53:20 15 A. 1 don't know. 10:56:03
16 Q. Why did you do that? 10:53:21 16 Q. (BY MR. WEIGEL) Well, did you 10:56:06
17 A. To determine the creditworthiness of =~ 10:53:25 17  understand in -- in your position as 10:56:07
18 that owner, the -- the merchant himself. 10:53:28 18  supervisor that you were trying to minimize 10:56:09
19 Q. And why was that important or relevant 10:53:31| 19 the losses that MCCS or Woodforest might 10:56:13
20  toyou? 10:53:38 20  sustain by taking on a merchant? 10:56:21
21 A. Well, we looked at a person's 10:53:38 21 A. Yes. 10:56:23
22 creditworthiness to determine that if he said 10:53:41 | 22 MR. PARADISE: Objection to form. 10:56:23
23 that he had been in a certain place for 12 10:53:46 23 Q. (BY MR. WEIGEL) And did you also 10:56:27
24 vyears, that the credit information backs that  10:53:49 24 understand that you were attempting to 10:56:28
25  up to show that what he's saying is the truth. 10:53:51 25  maintain and increase approval accounts? 10:56:31
23 25
1 Q. Okay. Did the -- well, first off, 10:53:59 1 A. Could you say that another way for me? 10:56:46
2 this -- this says, "MCCS." Is that the same  10:54:01 2 Q. Sure. Did you understand that your -- 10:56:48
3 thing as Delta Card Services? 10:54:04 3 that part of your job was to try and minimize  10:56:58
4 A. As far as | know. 10:54:11 4 Josses while at the same time approving as 10:57:02
5 Q. Okay. Do you have any reason why 10:54:12 5  many merchants as you could? 10:57:05
6 there are the two names? 10:54:15 6 A. That was part, yes, sir. 10:57:08
7 A. No, sir. 10:54:16 7 Q. Okay. And they go on to say that, 10:57:16
8 Q. Okay. So we can use the two 10:54:17 8  "This process is achieved through initial 10:57:18
9  interchangeably, MCCS and Delta Card Services, 10:54:25 9 underwriting and continued monitoring and 10:57:20
10  and we mean the same entity, correct? 10:54:30 10 financial review." 10:57:23
11 A. (Nods head up and down.) 10:54:32 11 Do you see that? 10:57:24
12 Q. Okay. 10:54:32 12 A. Yes, sir. 10:57:25
13 A. Yes, sir. 10:54:32 13 Q. Okay. Now, when you were supervisor, 10:57:26
14 Q. Okay. Can you turn to the 10:54:32 14 you were involved in the initial underwriting; 10:57:30
15  introduction of this document? It would be  10:54:43 15 s that correct? 10:57:33
16 page WNB 26452. 10:54:44 16 A. | was not involved in this. 10:57:33
17 A. Okay. 10:54:51 17 Q. Okay. Well, do you know what they 10:57:35
18 Q. It says that, "Merchant Choice Card ~ 10:54:55 18 mean when they use the term “underwriting"? ~ 10:57:38
19  services has developed a credit policy in 10:54:59 19 A. Yes, sir. 10:57:41
20  order to manage risk involved in merchant 10:55:01 20 Q. Okay. And -- and roughly how do 10:57:42
21 processing accounts." 10:55:07 21 you -- what do you understand that term to be? 10:57:43
22 THE REPORTER: Merchant what? 10:55:07 22 A. The guidelines that you're using to ~ 10:57:46
23 MR. WEIGEL: Proc- -- merchant 10:55:07 23 process the merchant application. 10:57:48
24 processing accounts. 10:55:07 24 Q. Okay. And where did the guidelines 10:57:52
25 Q. (BY MR. WEIGEL) "Though some losses  10:55:10| 25  come from that you utilized in reviewing the ~ 10:57:58
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1 application? 10:58:01 1 down to the second to the last paragraph. Do 11:01:19
2 A. From Deana. This was written by 10:58:02 2 you see it says, "MCCS maintains an open 11:01:23
3 Deana. And that's what we received to go by. 10:58:08 3 credit policy and takes on many merchants when 11:01:26
4 Q. Okay. And did you understand that 10:58:14 4 other processors may not." 11:01:32
5  part of your job in reviewing the accounts was 10:58:16 5 Do you see that? 11:01:34
6 to -- reviewing the applications was to 10:58:23 6 A. Yes, sir. 11:01:35
7 attempt to minimize the bank's losses? 10:58:28 7 Q. Was that your understanding? 11:01:35
8 A. Yes, sir. 10:58:31 8 A. Yes, sir. 11:01:36
9 Q. What are the ways that a bank, that ~ 10:58:33 9 Q. Do you know what sorts of merchants ~ 11:01:37
10 Woodforest or -- or Delta Card Services could  10:58:41 10  that -- that MCCS took -- MCCS took on that ~ 11:01:45
11  lose money on an account? 10:58:44 11  other processors might not take on? 11:01:50
12 MR. PARADISE: Objection to form. 10:58:45 12 A. Sir, | don't know because | don't know 11:01:55
13 A. There are -- are several ways. It 10:58:51 13 other processors' guidelines, so | couldn't 11:01:57
14 could be a -- a merchant that was not doing ~ 10:58:58 | 14 tell you. 11:02:00
15 what he said he was going to be doing on the  10:59:02| 15 Q. Okay. When you worked for the other ~ 11:02:01
16 initial application. And we found outata  10:59:05 16  bank, were you involved at all in credit card  11:02:03
17  later date that he was not -- not doing that. 10:59:09 17 processing? 11:02:06
18  And that would be considered a possible loss ~ 10:59:14 | 18 A. Credit card. 11:02:06
19  for the bank. 10:59:20 19 Q. Texas Independent Bank? 11:02:08
20 Q. Would the bank -- how would that 10:59:22 20 A. Yes, sir. 11:02:10
21  resultin aloss, as you understand it? 10:59:25 21 Q. Now, would Texas Independent Bank take 11:02:10
22 A. If you told me on your application you 10:59:28 22 on, for example, adult merchants? 11:02:14
23 were selling sunglasses, and it turned out you 10:59:31 23 A. Take on what? 11:02:17
24 were selling refrigerators, and the 10:59:34 24 Q. Adult merchants. 11:02:17
25 refrigerator broke, well, there's -- that's an  10:59:37 25 A. This was credit card processing. You 11:02:18
27 29
1 issue there. 10:59:41 1  applied for a Visa or a MasterCard credit 11:02:21
2 Q. Okay. Now, when you -- when you are a 10:59:43 2 card. 11:02:25
3 supervisor, were you involved in the 10:59:58 3 Q. Isee. | understand. 11:02:25
4 monitoring of the accounts? 11:00:00 4 A. The merchant division was not 11:02:26
5 A. No, sir. 11:00:01 5 involved. The bank. 11:02:29
6 Q. Was that something you did when you  11:00:02 6 Q. I understand that. Thank you for 11:02:31
7 were in the Risk Department? 11:00:04 7 clarifying. Did you understand that it was 11:02:33
8 A. Yes, sir. 11:00:06 8  your job to try and improve -- approve as many 11:02:40
9 Q. Okay. Let's look on -- if you could  11:00:07 9 new accounts as was prudent? 11:02:45
10  just go down this page here. It says, 11:00:21 10 A. Yes, sir. 11:02:50
11  “Restricted or prohibited merchants." 11:00:31 11 Q. Okay. Did there come a time when you 11:02:51
12 Do you see that? 11:00:32 12 pegan to see more applications from high-risk 11:03:15
13 A. Yes, sir. 11:00:33 13 merchants? 11:03:22
14 Q. And under there it says, "MasterCard ~ 11:00:34 14 A. No, sir. 11:03:22
15  and Visa will not allow their cards to be used 11:00:37 15 Q. So for the whole time that you worked 11:03:25
16  to process illegal transaction. Product 11:00:40 16  for Delta Card Services you -- there was no 11:03:27
17  services must be within all state and federal 11:00:43 17  change in whether you decided to take on more  11:03:32
18  Jlaws." 11:00:46 18  or less high-risk merchants that you know of?  11:03:35
19 Do you see that? 11:00:48 19 A. No, sir. 11:03:38
20 A. Yes, sir. 11:00:48 20 Q. Allright. I want you to turn, if you 11:03:39
21 Q. And did you understand that to be the 11:00:49 21 would, ma'am, to page 26454 which has at the ~ 11:03:52
22 case throughout the time that you worked asa  11:00:53| 22  head -- at the head, "Requirements for 11:03:57
23 supervisor in the application -- 11:00:56 23 submitting a merchants application.” 11:03:59
24 A. Yes, sir. 11:00:57 24 Do you see that? 11:04:01
25 Q. -- department? I'd like to bring you 11:00:58 25 A. Yes,sir. 11:04:02
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30 32
1 Q. Are those the requirements that you 11:04:02 1 first consideration? 11:07:16
2 understood had to be complied with when you 11:04:17 2 A. What is being sold. 11:07:17
3 were evaluating a -- a new application? 11:04:21 3 Q. Why is that important? 11:07:18
4 A. Yes, sir. 11:04:25 4 A. There are certain articles that we did 11:07:19
5 Q. Itindicates that for Web sites -- it  11:04:35 5  not process. You know, we -- we couldn't 11:07:24
6 says, "Web sites associated with the merchant ~ 11:04:42 6 allow you to buy a horse, so we had to make 11:07:27
7 will be reviewed for restricted contact" -- 11:04:44 7 sure that that was part of that, that that 11:07:30
8  sorry -- "restricted content, contact 11:04:47 8  wasn't -- he was a merchant. 11:07:32
9  information and must state the refund policy." 11:04:51 9 Q. Do you remember what things you 11:07:35
10 A. Yes. 11:04:56 10  wouldn't process? 11:07:39
11 Q. Okay. Did you require the analysts ~ 11:04:56 11 A. No, sir. 11:07:42
12 who worked for you to actually go and look at  11:05:04 12 Q. There were certain types of 11:07:44
13 the Web sites of the merchants that were 11:05:07 13 pornography that you wouldn't do, correct? 11:07:46
14 applying, if they were an Internet merchant? ~ 11:05:09 14 A. Children underage, yes, sir. Child  11:07:49
15 A. Yes, sir. 11:05:12 15  pornography. 11:07:54
16 Q. And did you expect that in all 11:05:12 16 Q. Were you ever told that you could not 11:07:55
17  instances they would do so? 11:05:14 17  process accounts for merchants who were 11:08:05
18 A. Yes, sir. 11:05:16 18  selling counterfeit merchandise? 11:08:08
19 Q. Could you turn the page to W6455. And 11:05:29 19 A. We didn't do counterfeit. It would -- 11:08:12
20  this is again just a continuation of the 11:05:34 20 it would not be allowed. 11:08:18
21 requirements for submitting a merchant 11:05:36 21 Q. So counterfeit products would not be  11:08:19
22 application, correct? 11:05:38 22 allowed. 11:08:22
23 A. Okay. 11:05:39 23 A. That's correct. 11:08:23
24 Q. The last boldface item says, 11:05:40 24 Q. Do you distinguish between replica 11:08:24
25  "Non-face-to-face environments must make 11:05:46 | 25  products and counterfeit products? 11:08:29
31 33
1 sense." 11:05:50 1 A. At the time, no, sir. 11:08:37
2 First off, what are you referring 11:05:51 2 Q. Let me direct your attention to the 11:08:50
3 to when you say "non-face-to-face 11:05:53 3 next page. It says, "If the merchant has a 11:08:58
4 environment"? 11:05:54 4 Web site, an Internet review checklist must be 11:09:08
5 A. It would be Internet, and you're not ~ 11:05:55 5  completed.” 11:09:11
6 at my counter making a sale. And I'm not 11:05:58 6 Do you see that? 11:09:12
7 giving you my credit card. 11:06:01 7 A. Yes, sir. 11:09:12
8 Q. Okay. And how would you determine if, 11:06:04 8 Q. And it was your job as the anal- -- as  11:09:13
9 for an Internet merchant, that the transaction 11:06:12 9 the supervisor of the analyst to make sure the 11:09:17
10 made sense? Would you review the Web site? ~ 11:06:15| 10  analyst completed the internet for new 11:09:17
11 A. Review the -- yes, sir. 11:06:19 11  checklists for each of the merchants; is that 11:09:22
12 Q. Okay. Now, the next page says, "Basic 11:06:21 12 correct? 11:09:23
13 underwriting." 11:06:38 13 A. Yes, sir. 11:09:23
14 Do you see that? 11:06:39 14 Q. And to complete that checklist, which  11:09:24
15 A. Yes, sir. 11:06:40 15  I'll get to in a minute, you actually had to  11:09:26
16 Q. And what did you understand basic 11:06:43 16  go to the Web site and look -- and look at 11:09:30
17 underwriting to mean? Just generally. 11:06:46 17  certain things, correct? 11:09:31
18 A. That you basically knew what you were  11:06:53 18 A. Say it again? 11:09:32
19  doing as an analyst. 11:06:56 19 Q. In order to complete the Internet 11:09:33
20 Q. Okay. And the purpose for the basic ~ 11:06:58 20  review checklist, you had to go to the Web 11:09:35
21 underwriting is to ensure that the -- the 11:07:00 21  site and look for certain things; is that 11:09:38
22 bank’s losses were kept to a minimum? 11:07:05 22 correct? 11:09:39
23 A. Yes, sir. 11:07:08 23 A. ldidn't doit. The analyst actually 11:09:39
24 Q. They list five considerations up at 11:07:09 24 completed the process. 11:09:42
25 the top under basic underwriting. What's the 11:07:12 25 Q. I --lunderstand. But you knew that 11:09:43
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1 the analysts were required -- 11:09:44 1 THE WITNESS: Sorry. 11:13:33
2 A. Yes. 11:09:44 2 Q. (BY MR. WEIGEL) So he handled more 11:13:33
3 Q. --to do it because it was your job to 11:09:45 3 the Internet merchants? 11:13:35
4 make sure -- 11:09:47 4 A. No. He handled the process of looking 11:13:37
5 A. Yes, sir. 11:09:47 5  on the Internet of what had been approved the 11:13:40
6 Q. --they did it, correct? 11:09:48 6  previous day to make sure that everything was 11:13:43
7 A. Yes, sir. 11:09:49 7  in place. 11:13:47
8 Q. And so in order to complete the 11:09:49 8 Q. Would he review the applications that 11:13:50
9  Internet review checklist, the analyst had to  11:09:51 9  you had already approved? 11:13:53
10  go to the Web site; is that correct? 11:09:54 10 A. No, sir. 11:13:54
11 A. That is correct. 11:09:56 11 Q. Would he -- he approve all the new 11:13:56
12 Q. Okay. And, again, it says, "If the ~ 11:09:57 12 applications that dealt with Internet 11:14:02
13  merchant is non-face-to-face, the analyst 11:10:01 13  merchants? 11:14:04
14 looks at what is sold to ensure it makes 11:10:04 14 A. No -- no, sir. 11:14:05
15 sense." 11:10:08 15 Q. What did he do that was different from 11:14:06
16 Do you see that? 11:10:08 16  what you did? 11:14:08
17 A. Yes. 11:10:09 17 A. Okay. What | was doing was signing ~ 11:14:09
18 Q. What -- what did you understand the ~ 11:10:13 18  off that | agree with what had been done. 11:14:15
19  analyst was required to do there to make sure  11:10:17| 19  What Matt was doing was taking the information 11:14:17,
20  that it made sense? 11:10:19 20  that had -- we had signed off on, Internet had 11:14:21
21 A. Well, if I told you | was doing 11:10:24 21  been entered in the computer, and he was 11:14:25
22 facials, and you were on the Internet, | 11:10:26 22 making sure that all the actions had been 11:14:27
23 couldn't very well do a facial. So it had to 11:10:28 23 taken in the appropriate box to -- to fill it 11:14:30
24 make sense to us what they were selling. 11:10:33 24 in to make sure it was processed correctly. 11:14:33
25 Q. Okay. 11:10:35 25 Q. Okay. Now, his e-mail to Marla says, 11:14:37
35 37
1 (BOYKIN Exhibit No. 2 marked.) 11:12:32 1 "I discussed the Internet merchant checklist — 11:14:54
2 Q. (BY MR. WEIGEL) Exhibit 2 is an 11:12:32 2 with Earl." 11:14:58
3 e-mail from Marla Alcorn to the Risk 11:12:35 3 And Earl was your boss, correct? 11:14:59
4 Department. 11:12:38 4 A. Yes, sir. 11:15:01
5 Do you see that? 11:12:38 5 Q. And Mr. lvy goes on, "We are having 11:15:02
6 A. Yes, sir. 11:12:40 6 our weekly meeting tomorrow. We will instruct 11:15:04
7 Q. And she attaches an e-mail from Matt ~ 11:12:40 7 everyone to use the checklist for any merchant 11:15:07
8 vy dated June 15, 2006. 11:12:46 8  who wants to process any percentage on the 11:15:10
9 Do you see that? 11:12:49 9  Internet." 11:15:13
10 A. Yes, sir. 11:12:50 10 Do you see that? 11:15:14
11 Q. Okay. InJune of 2006 was Mr. lvy 11:12:51 11 A. Yes, sir. 11:15:14
12 was -- was still sort of your contemporary, 11:12:59 12 Q. Do you remember that rule being put in  11:15:15
13 was at your level in the new applications 11:13:02 13 place that the Internet-merchant checklist 11:15:17
14  department; is that correct? 11:13:05 14 should be filled out for any merchant who 11:15:20
15 A. Yes. 11:13:05 15  wants to process any percentage on the 11:15:22
16 Q. And did you and he work together? 11:13:07 | 16 Internet? 11:15:25
17 A. Say -- say that another way. 11:13:13 17 A. No, sir, | don't remember. 11:15:25
18 Q. Sure. Did you -- did you each keep ~ 11:13:15 18 Q. Is--is that, in fact, the practice ~ 11:15:27
19  your -- keep each other informed as to what 11:13:21| 19  or was that, in fact, the practice when you 11:15:28
20  the other was doing? 11:13:23 20 worked at the bank? 11:15:31
21 A. No. We had different job duties. He 11:13:23 21 A. 1 don't remember that, sir. 11:15:33
22 was more of the Internet kind of guru guy. 11:13:26 | 22 Q. Okay. Where do you -- you remember ~ 11:15:35
23 THE REPORTER: Internet what? 11:13:26 23  using the Internet -- 11:15:39
24 THE WITNESS: Gu- -- Guru. 11:13:26 24 A. Checklist. 11:15:41
25 THE REPORTER: Oh. 11:13:26 25 Q. -- checklist only for high-risk 11:15:42
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1 merchants? 11:15:45 1  developing a high-risk merchant program? 11:18:56
2 A. Yes, sir. 11:15:45 2 A. Sir, | only remember them talking 11:18:58
3 Q. Okay. It goes on to say, "Alva has 11:15:47 3 about it, but | wasn't involved that much in ~ 11:19:01
4 peen filing a checklist with the high-risk 11:15:50 4 it 11:19:03
5  merchant forms." 11:15:53 5 Q. Okay. What do you remember them 11:19:04
6 Do you see that? 11:15:54 6  saying about it? 11:19:06
7 A. Yes, sir. 11:15:55 7 A. That they were just developing a 11:19:07
8 Q. And who is Alva, do you know? 11:15:56 8  program that was for a higher-risk merchant,  11:19:10
9 A. Alva Keyser. 11:15:59 9 more so than our Level 2 program that we were  11:19:14
10 Q. Okay. It says, "I will go through 11:16:07 10 doing currently. 11:19:18
11  them and send them to image." 11:16:08 11 Q. And was that ever implemented to the ~ 11:19:20
12 What does that mean? 11:16:10 12 pest of your knowledge? 11:19:24
13 A. He would go through them, make sure  11:16:11| 13 A. I don't know, sir. 11:19:26
14 they had been listed and then send them off to 11:16:14| 14 Q. Okay. 11:19:28
15  be filmed. 11:16:20 15 (BOYKIN Exhibit No. 4 marked.) 11:20:34
16 Q. Okay. 11:16:20 16 Q. (BY MR. WEIGEL) Now, you indicated ~ 11:20:34
17 A. Imaged. 11:16:21 17  before, | think, that any Internet merchant ~ 11:20:35
18 Q. Do you know if this was about the time 11:16:24 18  would be a Level 2 merchant? 11:20:38
19  that you first started using the 11:16:31 19 A. Yes, sir. 11:20:41
20 Internet-merchant checklist? 11:16:33 20 Q. And that would be if you sold more 11:20:42
21 A. | don't remember that, sir. 11:16:34 21  than 51 percent of your business on the 11:20:43
22 Q. Okay. 11:16:34 22 Internet; is that correct? 11:20:45
23 (BOYKIN Exhibit No. 3 marked.) 11:17:28 23 A. Correct. 11:20:47
24 Q. (BY MR. WEIGEL) Exhibit 3is a memo 11:17:28 | 24 Q. What would be the kind of merchant 11:20:47
25 from Jim Jenkins -- or an e-mail from Jim 11:17:30 25  that would be above Level 2? 11:20:51
39 41
1 Jenkins to Earl Baxter and Larry Jones. 11:17:34 1 A. That would have been something that 11:20:54
2 Do you see that? 11:17:36 2 they were working on at that time that | don't 11:20:56
3 A. Yes, sir. 11:17:37 3 know that much about, sir. 11:21:00
4 Q. And who is Mr. Jenkins? 11:17:39 4 Q. Okay. Exhibit 4 is an e-mail from 11:21:01
5 A. He would have been the accountant or  11:17:43 5  Chris Hartner to Larry Petru, Jim Jenkins, 11:21:07
6  the controller -- 11:17:50 6  Larry Jones, Laurie Novacek and Earl Baxter. ~ 11:21:18
7 Q. Okay. 11:17:51 7 Who is Mr. Hartner? 11:21:21
8 A. --for Delta Card. 11:17:52 8 A. He is in the risk division over -- he 11:21:23
9 Q. And if you look down, Mr. Jenkins' 11:17:54 9  and Marla had the same position. 11:21:28
10  e-mail attached an e-mail from Earl Baxter to  11:18:03 10 Q. Okay. And who is Mr. Petru? 11:21:31
11 Mr. Jones and Mr. Jenkins. 11:18:07 11 A. He was the president of the operations 11:21:35
12 Do you see that? 11:18:09 12 at that time. 11:21:39
13 A. Okay. Yes, sir. 11:18:11 13 Q. He was the president of Delta Card 11:21:41
14 Q. The first sentence of that e-mail 11:18:13 14 services? 11:21:44
15  says, "As you know, we have been in the 11:18:15 15 A. Yes, sir. 11:21:44
16  beginning phases of developing a high-risk 11:18:18 16 Q. And then I think we already discussed  11:21:45
17  merchant program. We've laid out the possible 11:18:22| 17  Mr. Jenkins and Mr. Jones. Who is Laurie 11:21:47
18  types of accounts we would be willing to take, 11:18:26 | 18  Novacek? 11:21:51
19  what criteria those accounts must meet, the 11:18:28 19 A. She was over the entire division of 11:21:52
20  underwriting guidelines and possible 11:18:32 20  the risk customer service new accounts. 11:21:56
21 candidates for the new area.” 11:18:34 21 Q. Okay. And you see the subject is 11:22:01
22 Do you see that? 11:18:36 22 "High-risk revenue merchant program slide 11:22:10
23 A. Yes, sir. 11:18:36 23 show." 11:22:13
24 Q. Were you aware in the spring of 2006 ~ 11:18:37 24 A. Yes, sir. 11:22:13
25 that Mr. Baxter was in the beginning phases of 11:18:50 | 25 Q. I'd like you to take a look through 11:22:18
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1  this and tell me if you recollect ever seeing  11:22:27 1 Q. Okay. If you flip to the next page, 11:25:48

2 this previously. 11:22:30 2 it says, "We know what you're thinking." In  11:25:56

3 A. No, sir. 11:22:31 3 the second bullet the point is, "What will 11:26:03

4 Q. Do you remember anyone ever discussing 11:23:00 4 people think of us," and the first thing says, 11:26:05

5 instituting a high-risk revenue merchant 11:23:08 5 "The sales representatives will call us the 11:26:07

6  program? 11:23:13 6  porn kings." 11:26:12

7 MR. PARADISE: Objection to form. 11:23:14 7 Do you see that? 11:26:13

8 A. ldon't -- I wasn't involved in it, 11:23:15 8 A. Yes, sir. 11:26:14

9 sir. 11:23:18 9 Q. Did that ever happen? 11:26:14
10 Q. (BY MR. WEIGEL) All right. 1 11:23:18 10 A. 1don't know. 11:26:15
11  understand that. But did anyone ever tell you 11:23:19 11 Q. Woodforest did process a lot of 11:26:22
12 that they were thinking about doing that? 11:23:21 12 accounts -- oh, I'm sorry. Delta Card 11:26:23
13 A. 1don't -- I don't remember. 11:23:27 13  Services did approve a lot of accounts with 11:26:24
14 Q. Okay. Could you turn to the -- the 11:23:32 14 porn merchants; is that correct? 11:26:26
15  introductory slide? The first sentence says, 11:23:36 15 MR. PARADISE: Objection to form. 11:26:29
16  "The term "high risk" often inspires dread, ~ 11:23:49 16 A. Say it another way for me. 11:26:30
17  doom and bad business. The risks are great 11:23:52 17 Q. (BY MR. WEIGEL) Yes. You -- or Delta 11:26:31
18  and the opportunity for loss is always 11:23:58 18 card Services did approve a lot of porn 11:26:39
19  present." 11:24:00 19  merchants; is that correct? 11:26:44
20 Do you see that? 11:24:00 20 MR. PARADISE: Objection to form. 11:26:46
21 A. Yes, sir. 11:24:01 21 A. | don't know how many we approved, 11:26:47
22 Q. Do you agree with those statements?  11:24:02 22 sir. 1--1don't know. 11:26:49
23 A. Yes, sir. 11:24:04 23 Q. (BY MR. WEIGEL) You didn't rejecta  11:26:50
24 Q. Then goes on to say, "Through more 11:24:15 24 merchant just simply because they were selling 11:26:53
25 stringent application approval processes, 11:24:19 25 pornography, correct? 11:26:55
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1 upgraded monitoring and specialized analysts, 11:24:22 1 A. No, sir. 11:26:56

2 we believe we can not only manage this risk in  11:24:26 2 Q. It goes on to say, "The associations  11:26:58

3 an effective way but can create an environment 11:24:28 3 will target us more, if that is possible." 11:27:01

4 in which we can flourish in this high-income ~ 11:24:28 4 Do you see that? 11:27:04

5  market." 11:24:28 5 A. Yes, sir. 11:27:05

6 Do you see that? 11:24:35 6 Q. Do you know what was -- who they were  11:27:05

7 A. Yes, sir. 11:24:35 7 referring to when they say, "the association"? 11:27:07

8 Q. Do you know what was -- what was meant 11:24:35 8 A. Visa, MasterCard. 11:27:09

9 by the term, "More stringent application 11:24:37 9 THE REPORTER: The what? 11:27:09
10  approval process"? 11:24:41 10 THE WITNESS: Visa, MasterCard. 11:27:18
11 A. |--ldon'. 11:24:45 11 Q. (BY MR. WEIGEL) And were the 11:27:18
12 Q. Okay. Did you, in fact, have a more ~ 11:24:47 12 associations targeting Woodforest or Delta 11:27:21
13  stringent approval process for high-risk 11:25:01 13  card Services? 11:27:26
14 merchants than you had for regular merchants? 11:25:05 | 14 A. | don't know that because | don't know 11:27:26
15 A. The Internet merchant would be your ~ 11:25:07 15 if this was initiated. 11:27:29
16  high-risk merchant. Yes, sir, we would have ~ 11:25:10 16 Q. Well, did you feel that they -- was ~ 11:27:31
17 more stringent -- we had a stronger guideline. 11:25:13 17  there a feeling at Delta Card Services or 11:27:34
18 Q. Okay. Do you remember what the 11:25:17 18  woodforest that you were being targeted by 11:27:37
19  additional guidelines were for higher-risk 11:25:21 19  MasterCard or Visa? 11:27:39
20  merchants? 11:25:25 20 MR. PARADISE: Objection to form. 11:27:41
21 A. We had the checklist and an 11:25:25 21 A. We just tried to follow the rules 11:27:43
22 investigation of his Internet site. 11:25:38 22 that -- the guidelines that they gave us. 11:27:46
23 Q. And who conducted that investigation? ~ 11:25:43 23 That's all -- just wanted to make sure the T's  11:27:49
24 A. The analyst that worked on the 11:25:46 24 were crossed and the I's were dotted. 11:27:51
25  application. 11:25:48 25 Q. (BY MR. WEIGEL) Did you ever have an  11:27:55
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1  occasion where MasterCard or Visa came in and  11:27:56 1 Do you see that? 11:30:21
2 complained that you weren't dotting your I's ~ 11:28:01 2 A. ldo. 11:30:21
3 or crossing your T's? 11:28:04 3 Q. And it goes on to say, "Initially, we  11:30:25
4 A. Not to my knowledge. 11:28:06 4 see this area starting with one individual 11:30:28
5 Q. Okay. Did you ever have any sort of  11:28:08 5  from the risk and application department with ~ 11:30:32
6 an audit from MasterCard or Visa? 11:28:10 6  Chris and Earl available for training and 11:30:34
7 A. 1 don't know that. 11:28:13 7 mentoring throughout the process." 11:30:34
8 Q. Okay. If you turn to the next page it 11:28:24 8 Do you see that? 11:30:37
9  says, "Objective." 11:28:26 9 A. 1do. 11:30:37
10 MR. PARADISE: Actually, two pages in. 11:28:28 10 Q. And the application department was 11:30:38
11  You skipped one. 11:28:31 11  your department when you were the supervisor, 11:30:4Q
12 THE WITNESS: Right there. 11:28:31 12 correct? 11:30:42
13 MR. WEIGEL: Yeah. 11:28:31 13 A. Yes, sir. 11:30:42
14 THE WITNESS: Right there? 11:28:31 14 Q. And Earl was the -- 11:30:43
15 Q. (BY MR. WEIGEL) It says, "Objective." 11:28:37 15 A. Manager. 11:30:46
16 It says, "To aggressively market and approve  11:28:38 16 Q. -- manager of the applications 11:30:47
17 new accounts while maintaining high-level 11:28:42 17  department, correct? 11:30:49
18  monitoring standards to ensure compliance and  11:28:44 | 18 A. Correct. 11:30:51
19  company growth." 11:28:47 19 Q. Okay. And it goes on to say, "This 11:30:51
20 Do you see that? 11:28:48 20  team combination would, in theory, give usa  11:30:53
21 A. Yes, sir. 11:28:49 21  good mix between both worlds. Presently, we  11:30:55
22 Q. Okay. Was that your objective when 11:28:50 22 are considering Alva from the apps team and 11:30:59
23 you were an analyst -- I'm sorry -- or when 11:28:57 23 Deirdre from the Risk Department.” 11:31:03
24 you were the supervisor of the new 11:29:00 24 Do you see that? 11:31:03
25  applications department? 11:29:03 25 A. ldo. 11:31:04
47 49
1 MR. PARADISE: Objection to form. 11:29:04 1 Q. Did Alva -- which is Alva Keyser, 11:31:05
2 A. This was not -- this was not a part of 11:29:05 2 correct? 11:31:10
3 my operation. 11:29:09 3 A. Yes, sir. 11:31:10
4 Q. (BY MR. WEIGEL) Okay. You were not  11:29:10 4 Q. Did she ever join a -- a team in 11:31:11
5 involved in the marketing of the accounts, 11:29:16 5  connection with high-risk merchants? 11:31:15
6  correct? 11:29:18 6 A. 1don't know that. 11:31:18
7 A. No, sir. 11:29:18 7 Q. And she worked for you, correct? 11:31:20
8 Q. But you were involved in the approving 11:29:19 8 A. Yes, sir. 11:31:21
9 of the accounts, correct? 11:29:20 9 Q. Was she assigned to specialize in 11:31:26
10 A. That is correct. 11:29:22 10 nhigh-risk merchants? 11:31:29
11 Q. Did there come a time whenever any --  11:29:23 11 A. What -- say it again. 11:31:32
12 someone told you that you're -- that Delta or  11:29:25 12 Q. Sure. How did you determine which 11:31:33
13 Woodforest was going to become more aggressive 11:29:30| 13  analysts got which application? 11:31:38
14 in approving high-risk accounts? 11:29:33 14 A. By our process of passing them out. 11:31:40
15 MR. PARADISE: Objection to form. 11:29:36 15 Q. Okay. Did you make any effort to --  11:31:47
16 A. No one told me, sir. 11:29:39 16  were you involved in passing them out? 11:31:51
17 Q. (BY MR. WEIGEL) Okay. Would you turn 11:29:41 17 A. No, sir. 11:31:53
18  to what's page 8 of this presentation. It's  11:30:00 18 Q. Okay. Who passed them out? 11:31:54
19  got the Bates number -- number at the bottom  11:30:03 19 A. letsa. 11:31:55
20 2--3637? 11:30:05 20 Q. Okay. Do you know if Alva was given ~ 11:31:58
21 A. Yes, sir. 11:30:08 21 more of the high-risk merchants? 11:32:00
22 Q. It says, "To successfully implement ~ 11:30:11 22 A. No, sir. They were equally 11:32:03
23 and develop a new team to ensure the 11:30:14 23  distributed. 11:32:05
24 above-stated policies and procedures are 11:30:17 24 Q. Okay. 11:32:05
25 followed and applied.” 11:30:19 25 A. All applications. 11:32:05
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1 Q. Okay. Did you -- did you see this 11:32:06 1 Q. Are you familiar with the concept of  11:47:17

2 document in preparation for today's 11:32:18 2 the match list? 11:47:19

3 deposition? 11:32:21 3 A. Are -- are you referring to that as 11:47:28

4 A. No, sir. 11:32:21 4 the terminated merchant list? 11:47:30

5 Q. Okay. Did you meet with anyone in 11:32:22 5 Q. Isthere a -- a terminated merchant ~ 11:47:35

6  preparation for today's deposition? 11:32:28 6 list? 11:47:38

7 A. The attorney. 11:32:31 7 A. Yes, sir. 11:47:38

8 Q. Which attorney? 11:32:33 8 Q. And -- and sometimes referred to asa  11:47:39

9 A. Doctor -- 11:32:34 9  match list? 11:47:44
10 MR. PARADISE: Not Doctor, Mister. 11:32:39 10 A. Once an account was approved, it would 11:47:45
11 A. Mr. Fletcher. 11:32:43 11  go through the next stage and make sure that ~ 11:47:47
12 Q. (BY MR. WEIGEL) And when did you meet 11:32:43| 12  no other processor had terminated him. 11:47:51
13 with him? 11:32:47 13 Q. Okay. All right. 11:47:54
14 A. Yesterday evening, afternoon. 11:32:47 14 (BOYKIN Exhibit No. 6 marked.) 11:47:54
15 MR. PARADISE: We're moving to a new  11:32:51 15 MR. WEIGEL: Actually, there's two 11:48:37
16  document. Is this a time for a short break?  11:32:53 16  separate documents, | think. If | could ask ~ 11:48:39
17 MR. WEIGEL: Sure. 11:32:55 17  everyone to just rip off everything -- the 11:48:43
18 THE VIDEOGRAPHER: Go off the record. 11:32:56 18  blue sheet and everything behind it. The 11:48:47
19  The time is 11:33. 11:32:58 19  exhibit should be one page. And then I'm 11:48:49
20 (Brief Recess from 11:33 to 11:43.)  11:43:58 20  going to ask the reporter to mark this 11:49:01
21 THE VIDEOGRAPHER: Back on the record 11:44:02 | 21  (indicating) as the next exhibit to make it. ~ 11:49:03
22 at 11:44. This is the beginning of Tape 2.  11:44:03 22 (BOYKIN Exhibit No. 7 marked.) 11:49:18
23 (BOYKIN Exhibit No. 5 marked.) 11:45:33 23 Q. (BY MR. WEIGEL) Let me just focus on 11:49:18
24 Q. (BY MR. WEIGEL) Ms. Boykin, Exhibit 5 11:45:33 24 Exhibit 6 for a minute. This is an e-mail 11:49:20
25 s an e-mail to you from Rhonda Lemos? 11:45:36 25  from Mr. Baxter to Mr. Ivy. 11:49:26
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1 A. Yes, sir. 11:45:42 1 Do you see that? 11:49:29

2 Q. And it attaches an e-mail from Deana  11:45:43 2 A. Yes, sir. 11:49:30

3 Rich. 11:45:43 3 Q. And he says, "Not sure if Risk has 11:49:31

4 Do you see that? 11:45:50 4 seenit. | just happened to stumble come 11:49:41

5 A. ldo. 11:45:51 5 acrossit. I'm not sure if it's happening, ~ 11:49:43

6 Q. Who is Ms. Rich? 11:45:51 6 but you or Mona are supposed to be signing off 11:49:45

7 A. The same Deana we had before. 11:45:56 7 on just about everything they approve." 11:49:47

8 Q. If you look at -- if you look, she 11:46:04 8 Do you see that? 11:49:50

9 shows up on the very bottom of the e-mail as  11:46:05 9 A. Yes, sir. 11:49:50
10  Rich Consulting. 11:46:08 10 Q. Do you know what he's referring to 11:49:51
11 Do you see that? 11:46:09 11 there? 11:49:52
12 A. Yes, sir, but | don't know who itis. 11:46:11 12 A. No, sir. 11:49:53
13 Q. Was she engaged in some way in loss ~ 11:46:22 13 Q. Were you supposed to be signing off on 11:49:54
14 prevention? 11:46:26 14 all the high-risk merchants? 11:49:58
15 A. Not to my knowledge. 11:46:28 15 MR. PARADISE: Objection to form. 11:50:00
16 Q. Did you, from time to time, get alerts 11:46:30 16 A. Level 2 merchants, high risk. 11:50:01
17  like this indicating that you shouldn't 11:46:35 17 Q. (BY MR. WEIGEL) You say Level 2. 11:50:05
18  approve a particular merchant? 11:46:38 18 That is a high-risk merchant, as you 11:50:07
19 A. We would get from Rhonda on occasion a 11:46:41 | 19  understand the term? 11:50:10
20  merchant that had been shopping around that ~ 11:46:45| 20 A. Yes, sir. 11:50:11
21  other people had investigated and proved not  11:46:47 21 Q. Okay. If you would turn to Exhibit 7. 11:50:12
22 to be creditworthy. 11:46:54 22 This was produced by Woodforest National Bank. 11:50:28
23 Q. Was there a list that merchants who 11:47:09 23 Do you recognize Exhibit 7? 11:50:32
24 weren't approved ultimately got put on? 11:47:12 24 A. Yes, sir. 11:50:35
25 A. Not to my knowledge. 11:47:15 25 Q. What is it? 11:50:36
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1 A. Itdivides it into Level 1 or Level 2 11:50:37 1 MR. WEIGEL: Keyed. 11:53:10
2 guidelines. 11:50:44 2 THE REPORTER: Keyed. 11:53:10
3 Q. And then there's also a Level 3. 11:50:55 3 Q. (BY MR. WEIGEL) And what do you --  11:53:10
4 Do you see that? 11:50:57 4 what do you mean by keyed transactions there?  11:53:11]
5 A. Yes, sir. 11:50:58 5 A. There's no swiping of the credit card. 11:53:13
6 Q. Now, a Level 1 is a prescreen, and 11:51:02 6 Q. So that would be a situation where 11:53:17
7 it's merchants with less than 49 percent keyed 11:51:15 7 someone gave you a credit card over the 11:53:20
8 transactions, correct? 11:51:19 8  telephone or over the Internet? 11:53:22
9 A. Correct. 11:51:21 9 A. That's correct. 11:53:24
10 Q. So that would be -- merchants who 11:51:22 | 10 Q. Okay. And it says, "MO/TO." 11:53:25
11 primarily sold to a Web site would not be 11:51:24 11 Do you see that? 11:53:29
12 Level 1? 11:51:27 12 A. 1do. 11:53:30
13 A. That's correct. 11:51:28 13 Q. What does that stand for? 11:53:30
14 Q. And it says, "Level 2 analysts would ~ 11:51:29 14 A. 1 don't remember. 11:53:32
15  review the following merchant categories." 11:51:31 | 15 Q. Could that be mail order and telephone 11:53:36
16  And there is a bunch listed there. 11:51:34 16  order? 11:53:39
17 Do you see it? 11:51:37 17 A. Yes, it could be. 11:53:39
18 A. 1do. 11:51:38 18 Q. Now that I said that, does that 11:53:41
19 Q. Okay. Were there certain analysts who 11:51:39| 19  refresh your recollection? 11:53:43
20 were Level 2 analysts? 11:51:43 20 A. Yes, it does. 11:53:44
21 A. Yes, sir. 11:51:45 21 Q. And is it mail order and telephone 11:53:45
22 Q. And who were the Level 2 analysts? 11:51:46 | 22  order? 11:53:48
23 A. Alva and Gerald and Roberta. 11:51:49 23 A. Yes, sir. 11:53:49
24 Q. And how were they selected to be Level 11:52:00| 24 Q. Next category are, "All retail 11:53:50
25 2 analysts? 11:52:06 25  merchants that cannot be approved in Level 1~ 11:53:52
55 57
1 A. By the experience that they had from  11:52:06 1  analysis." 11:53:55
2 this job and previous jobs. 11:52:09 2 Do you see that? 11:53:56
3 Q. So they were more experienced than the 11:52:12 3 A. Yes, sir. 11:53:58
4 other analysts, and they were given a 11:52:14 4 Q. And so that would include any merchant 11:53:59
5 higher-risk account; is that correct? 11:52:16 5 thatis on the Internet, correct, primarily? ~ 11:54:05
6 A. Yes, sir. 11:52:19 6 A. Yes, sir. 11:54:08
7 Q. Okay. And the reason for that is 11:52:24 7 Q. It says, "All merchants must be 11:54:09
8  because these accounts had higher risks, you — 11:52:26 8  checked against OFAC." 11:54:17
9  wanted the more experienced people working on  11:52:26 9 What does that mean? 11:54:19
10  the account -- 11:52:26 10 A. | don't remember. 11:54:20
11 A. More than -- 11:52:26 11 Q. Does that have to do with the Patriot 11:54:25
12 Q. --is that correct? 11:52:28 12 Act? 11:54:30
13 A. Yes, sir. 11:52:28 13 A. 1don't remember, sir. 11:54:31
14 Q. Then there's a description for Level ~ 11:52:29 14 Q. Okay. Do you remember that there 11:54:33
15 2. 11:52:48 15  were -- that there were concerns that people ~ 11:54:37
16 Do you see that? 11:52:48 16  might be using credit cards to support 11:54:41
17 A. |do. 11:52:49 17  terrorism, and, therefore, you had to check 11:54:43
18 Q. And what makes a merchant a Level 2 11:52:50 18  certain things? 11:54:47
19  merchant? 11:52:53 19 A. 1 do recall that period of time, yes. 11:54:48
20 A. The following reasons listed below.  11:52:54 20 Q. Okay. The next item says, "Reverse  11:54:50
21 Q. So merchants with 50 percent keyed 11:53:01 21  lookup need to be complete for all merchants." 11:54:57
22 transactions? 11:53:09 22 What does that mean? 11:55:00
23 Do you see that? 11:53:10 23 A. You take my merchant's name and my 11:55:01
24 A. Yes, sir. 11:53:10 24 merchant address, and you put it into a 11:55:04
25 THE REPORTER: Key -- which key? 11:53:10 25  verification system. And it will come back 11:55:07
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1  and tell you that that's where they show that 11:55:10 1 ifit had been removed, then you would approve 11:57:08
2 address to be, and they show that person to be 11:55:13 2 the account? 11:57:11
3 renting there. 11:55:17 3 A. Yes, sir. 11:57:12
4 Q. Okay. The next sentence says, "When  11:55:26 4 Q. Okay. And it goes on to talk about 11:57:13
5 Internet accounts are approved with an 11:55:28 5  something called, "Track changes, Web 11:57:21
6 exception, i.e., we make merchant remove 11:55:32 6  Watcher." 11:57:21
7 something for approval, we must notify Risk 11:55:34 7 Do you see that? 11:57:25
8  and track changes as stated below." 11:55:37 8 A. 1do. 11:57:25
9 Do you see that? 11:55:39 9 Q. And it says, "Once an account is 11:57:26
10 A. Ildo. 11:55:40 10  deemed to be risky and needs to be watched, it 11:57:27
11 Q. Now, were Internet accounts ever 11:55:41 11  will need to be added to Web Watcher." 11:57:30
12 approved with an exception? 11:55:45 12 A. Yes, sir. 11:57:32
13 A. No, sir. If it was something on there 11:55:47 13 Q. Do you see that? 11:57:33
14 that we didn't feel needed to be there, we 11:55:50 14 A. |do. 11:57:34
15  would ask them to remove it, and give Risk a  11:55:52 | 15 Q. Did you ever add accounts to Web 11:57:34
16 notification that it was going to be approved, 11:55:56 16 watcher? 11:57:39
17  and it was up to them to follow up thereafter. 11:55:59 17 A. No, sir. That was the risk division ~ 11:57:40
18 Q. So if somebody had something on their 11:56:03 18  responsibility. 11:57:44
19  Web site that they shouldn't be selling, you  11:56:06 19 Q. But you would tell them an account -- 11:57:47
20  would say, "We'll approve you if you take it  11:56:08 20 how would the risk division know that an 11:57:47
21 off," and you would tell the Risk Department ~ 11:56:10 21 account was risky? 11:57:50
22 to be on the lookout to make sure they did 11:56:13 22 A. To put on their watch list? 11:57:51
23 take it off -- 11:56:15 23 Q. VYes. 11:57:53
24 A. That is correct. 11:56:15 24 A.  We would just send an e-mail to Marla 11:57:54
25 Q. -- correct? Okay. Did that happen 11:56:16 25  or something to the effect of here's a copy of 11:57:57
59 61
1  often? 11:56:17 1 this application, put him on the web -- the 11:58:01
2 MR. PARADISE: Objection to form. 11:56:17 2 watch list. 11:58:03
3 A. | have no idea how often. 11:56:19 3 Q. Okay. And you would do that whenever 11:58:03
4 Q. (BY MR. WEIGEL) Do you remember it ~ 11:56:21 4 you -- | guess the first item says, "Whenever 11:58:06
5  happening? 11:56:22 5 arequest has been made to remove material 11:58:09
6 A. It did happen. 11:56:22 6  from the Web site"? 11:58:11
7 Q. Okay. How would you make the merchant 11:56:23 7 A. Yes, sir. 11:58:12
8  remove something? 11:56:30 8 Q. Okay. So if you told somebody to 11:58:14
9 A. You would ask them to get with their ~ 11:56:31 9  remove something from the Web site, they, 11:58:18
10 processing person and have it removed. It's  11:56:37 10  then, talked to their computer guy, and it was 11:58:21
11 an overnight process, and then we'd check it~ 11:56:40 11  removed from the Web site, you checked the 11:58:26
12 the next day. 11:56:43 12 next day to see that it was no longer there?  11:58:28
13 Q. So when you say the processing, you  11:56:45 13 A. The analyst would, yes, sir. 11:58:31
14 mean the -- 11:56:48 14 Q. Then you would also tell the Risk 11:58:32
15 A. Person -- 11:56:48 15 Department that they should treat that account 11:58:35
16 Q. -- Internet guru who was able -- 11:56:49 16  as risky and monitor it to make sure that it ~ 11:58:38
17 A. Yeah. 11:56:49 17  didn't show up again; is that correct? 11:58:41
18 Q. --to do the computer magic -- 11:56:50 18 A. It would have been approved, and then  11:58:42
19 A. That made his Web site. Whomever 11:56:53 19  we would have told the Risk that it had been ~ 11:58:44
20 made -- whomever set up his Web site, designed 11:56:55| 20  approved, to monitor it. 11:58:46
21  his Web site, that would be the person that ~ 11:56:57 21 Q. Okay. The fourth item down refers to, 11:58:48
22 would help him to remove things that were not  11:57:00 22 "Borderline illegal material." 11:59:00
23 supposed to be there. 11:57:02 23 Do you see that? 11:59:01
24 Q. Okay. And then you would check the ~ 11:57:04 24 A. 1do. 11:59:01
25  next day to make sure it had been removed, and 11:57:06 | 25 Q. What is that referring to? 11:59:03
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1 A. Something that we would not normally ~ 11:59:06 1 Q. Do you know if Exhibit 7 was attached 12:28:14
2 approve, and it - it was like, just watch out 11:59:14 2 to the e-mail sent from Mr. Baxter to Mr. lvy? 12:28:17
3 in case he did something he wasn't supposed to 11:59:23 3 A. | do not know that, sir. 12:28:23
4 do. | can't give you an example. 11:59:26 4 Q. Okay. I think | asked you this. Do  12:28:25
5 Q. So if you approved somebody, but you  11:59:30 5  you remember -- do you remember having 12:28:34
6 had a bad feeling about it -- 11:59:32 6 reviewed Exhibit 7, however? 12:28:39
7 A. Uh-huh. 11:59:32 7 A. | reviewed what? 12:28:42
8 Q. --you would tell the Risk Department  11:59:34 8 Q. Exhibit 7. 12:28:42
9  to keep an eye out? 11:59:36 9 A. Yes, sir. 12:28:42
10 A. Just to make sure. 11:59:38 10 Q. Okay. Now, I think before lunch we  12:28:43
11 Q. Okay. Now, there's a Level 3. 11:59:39 11  were looking at Level 3 which appears on the = 12:28:48
12 Do you see that? 11:59:46 12 Jast page of Exhibit 7? 12:28:53
13 A. ldo. 11:59:47 13 A. Right. 12:28:55
14 Q. What puts somebody in Level 3? 11:59:50 14 Q. And what makes a merchant a Level 3~ 12:28:56
15 A. | don't remember everything about it, 11:59:53 15  merchant? 12:29:11
16 sir. 12:00:02 16 A. It would have been someone that had ~ 12:29:15
17 Q. Okay. Well, it indicates, for 12:00:03 17  fallen into that category as listed below. 12:29:17
18  example, that "All adult web -- 12:00:08 18 Q. Bottom says, "Internet accounts." 12:29:21
19 A. | see that. 12:00:11 19 Do you know what that means? 12:29:23
20 Q. -- areLevel 3." 12:00:12 20 A. Any Internet account that was not 12:29:24
21 Do you see that? 12:00:13 21  considered to be one of the above. 12:29:31
22 A. 1 do. 12:00:14 22 Q. So were all Internet accounts 12:29:36
23 Q. Were there Level 3 analysts? 12:00:17 23 considered to be Level 3? 12:29:38
24 A. No, sir. 12:00:20 24 A. I'm not familiar with Level 3, so if ~ 12:29:42
25 Q. Did the level -- do you remember there 12:00:23 25 it's something that was initiated later, 12:29:47
63 65
1  being Level 3 merchants? 12:00:25 1 I'm-- I'm not familiar with it. 12:29:51
2 A. ldon't. 12:00:28 2 Q. Well, this Exhibit 7 does say it was  12:29:54
3 MR. PARADISE: Should we go off the 12:00:46 3 revised in January 2006. 12:29:57
4 record for one second? 12:00:48 4 Do you see that on the front 12:29:59
5 MR. WEIGEL: Sure. 12:00:49 5 page? 12:30:01
6 THE VIDEOGRAPHER: Off the record. 12:00:50 6 A. Yes. 12:30:02
7 The time is 12:01. 12:00:51 7 Q. So was that the one that was in place 12:30:07
8 (Brief Recess from 12:01 to 12:27.) 12:27:19 8  when you were -- when you were the supervisor? 12:30:09
9 THE VIDEOGRAPHER: Back on the record. 12:27:19 9 A. Yes, sir. 12:30:12
10 The time is 12:27. 12:27:24 10 Q. Okay. And what would you call Exhibit 12:30:14
11 Q. (BY MR. WEIGEL) 1 think before lunch  12:27:29 11 7 12:30:17
12 we were looking at Exhibit 7 which -- do you  12:27:33 12 A. Processing guidelines. 12:30:21
13 have Exhibit 6 in front of you, too? 12:27:38 13 Q. Okay. So Exhibit 7 is the processing  12:30:22
14 A. Yes, sir. 12:27:41 14 guidelines that were in effect starting in 12:30:30
15 Q. Okay. I -- I notice that Exhibit 6 is 12:27:42 15  January 2006, correct? 12:30:32
16  an e-mail dated July 6, 2006, and it has an 12:27:48 16 A. Correct. 12:30:33
17  attachment called, "Credit Analyst Areas of ~ 12:27:52 17 (BOYKIN Exhibit No. 8 marked.) 12:31:12
18  Response.” 12:27:55 18 MR. WEIGEL: Off the record for justa 12:31:12
19 Do you see that? 12:27:57 19  second. 12:31:12
20 A. ldo. 12:27:57 20 THE VIDEOGRAPHER: Off the record. 12:31:12
21 Q. And if you'll see -- you'll look, 12:27:58 21 The time is 12:31. 12:31:12
22 you'll see the Bates numbers 3697, and they go 12:28:01 | 22 (Discussion off the record.) 12:31:22
23 consecutively with Exhibit 7 which then turns ~ 12:28:04 23 THE VIDEOGRAPHER: Back on the record. 12:31:22
24 to 3698, 3699 and 3700. 12:28:07 24 The time is 12:31. 12:31:23
25 A. Okay. 12:28:13 25 Q. (BY MR. WEIGEL) Ms. Boykin, do you -- 12:31:29

212-267-6868

17 (Pages 62 to 65)

VERITEXT REPORTING COMPANY

www.veritext.com

516-608-2400



66 68
1 do you remember or do you recollect having 12:31:32 1 So we just needed to confirm that 12:34:11
2 reviewed Exhibit 8? 12:31:34 2 we had a confirmation of the signature of 12:34:13
3 A. 8? 12:31:36 3 where it was sent. 12:34:16
4 Q. VYes. 12:31:38 4 Q. So you were insisting that the 12:34:17
5 A. No, sir. 12:31:39 5 merchant make sure that they got a signature ~ 12:34:20
6 Q. Well, Exhibit 8 is an application from 12:31:43 6  when they shipped the goods? 12:34:24
7  the Laurette Company. 12:31:47 7 A. Uh-huh. As proof that they had 12:34:25
8 Do you see that? 12:31:49 8  received the merchandise. 12:34:28
9 A. Yes, sir. 12:31:50 9 Q. And so how did you -- how did you --  12:34:32
10 Q. And let me direct your attention to 12:31:51 10  did you convey that information to the 12:34:38
11  the fifth page in. | think the page before ~ 12:32:05 11  merchant? 12:34:39
12 that, ma'am. 12:32:19 12 A. No. I would have given that back to  12:34:40
13 A. Okay. 12:32:23 13  Alvin -- Alva, and she would have confirmed 12:34:43
14 Q. And do you recognize that page? 12:32:24 14 with the merchant that his procedure was in ~ 12:34:45
15 A. 1do. 12:32:30 15 line with what we were looking for. 12:34:48
16 Q. And what is it? 12:32:31 16 Q. Okay. And then this other handwriting 12:34:50
17 A. It's the page that was used when you  12:32:32 17  that you wrote, "One year in business," 12:34:55
18  were making comments for additional 12:32:37 18  correct? 12:34:56
19 information that was needed and -- and say 12:32:40 19 A. Yes, sir. 12:34:57
20  that it would be approved or declined. 12:32:42 20 Q. Why is that important? 12:34:58
21 Q. And is this -- is this a printed form  12:32:46 21 A. The least amount of time that you have 12:35:00
22 or was this on a computer screen? Do you 12:32:52 22 in business is -- is considered a risk factor. 12:35:06
23 remember? 12:32:55 23 The longer that you are in business the better 12:35:10
24 A. It was printed -- it was on the 12:32:55 24 risk factor. 12:35:13
25  computer screen, and when you got an 12:32:57 25 Q. Okay. Then it says, "High-risk 12:35:15
67 69
1  application, you printed it out of the 12:33:00 1 Internet." 12:35:17
2 computer screen. 12:33:03 2 Do you see that? 12:35:17
3 Q. Okay. Do you see your handwriting on  12:33:04 3 A. Yes, sir. 12:35:18
4 that? 12:33:05 4 Q. What does that mean? 12:35:19
5 A. 1do. 12:33:05 5 A. He had had 51 percent of his 12:35:21
6 Q. And where is your handwriting? 12:33:06 6  merchandise that was coming over the Internet  12:35:27
7 A. It's for in the top portion where it  12:33:07 7 orwas all Internet. 12:35:30
8  says, "Need to confirm shipping and who's 12:33:12 8 Q. And then the last item is "Guaranteed 12:35:36
9  signed for signature.” And then it's also 12:33:13 9  signature.” 12:35:40
10  there again right below, "When you're in 12:33:17 10 Is that what it says? 12:35:40
11  pusiness." It was a high-risk Internet and ~ 12:33:24 11 A. The -- the -- the merchant would have  12:35:43
12 guaranteed signatures. 12:33:31 12 had totalled out of that he's going to 12:35:46
13 Q. Okay. And is that -- that's your 12:33:31 13  guarantee that he gets the signature from the 12:35:49
14  signature underneath Mona? 12:33:34 14 article that was shipped, so we got proof that 12:35:51
15 A. Yes, sir. 12:33:35 15  something was received. 12:35:56
16 Q. Okay. Let's go to the first comment. 12:33:36 16 Q. Okay. There's some other writing on ~ 12:35:57
17  "Need to conform" -- is that what it says? 12:33:43 17  this page. 12:36:01
18 A. It's confirm. 12:33:45 18 Do you see it? 12:36:02
19 Q. Confirm. What does that mean? 12:33:46 19 A. Yes, sir. 12:36:02
20 A. When you -- you get your merchandise, 12:33:48 | 20 Q. It says, "rollover"? 12:36:03
21  if you're an Internet merchant, if it was 12:33:55 21 A. Yes, sir. 12:36:04
22 something that we just needed to confirm that 12:33:58| 22 Q. And can you read the next word? 12:36:06
23 it was coming to you as a cardholder and not  12:34:01 | 23 A. | do see a word. 12:36:08
24 peing shipped to an off site and then 12:34:06 24 Q. Would that be Patriot Act? 12:36:11
25  (distributed to you. 12:34:10 25 A. It does look like it. 12:36:14
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1 Q. And is that the initials, "FDR," after 12:36:16 1 Q. And Alva reviewed it? 12:38:26
2 that? 12:36:20 2 A. As an analyst, yes. 12:38:28
3 A. Yes, sir. 12:36:22 3 Q. And then you signed off on it, 12:38:30
4 Q. Do you know what that stands for? 12:36:23 4 correct? 12:38:32
5 A. 1donot. 12:36:25 5 A. Yes, sir. 12:38:32
6 Q. Do you know what Patriot Act stands 12:36:26 6 Q. And you don't know if -- do those 12:38:34
7 for? 12:36:31 7 initials strike you as somebody else's 12:38:40
8 A. The form that Alva would've completed. 12:36:31 8  sign-off? 12:38:42
9 Q. Do you recognize that as Alva's 12:36:36 9 A. Are you talking about the initials 12:38:43
10 handwriting? 12:36:39 10  over here (indicating), the JW? 12:38:45
11 A. Yes, sir. 12:36:40 11 Q. VYes. 12:38:46
12 Q. Okay. At the far right it says, "Good 12:36:40 12 A. 1 don't know where that came from. | 12:38:47
13 credit." 12:36:42 13 don't know who signed off on it. 12:38:49
14 Do you see that? 12:36:42 14 Q. Now, when you signed off on the 12:38:51
15 A. ldo. 12:36:43 15  account, did anyone else above you review this 12:39:08
16 Q. Was that also Alva's? 12:36:44 16  account? 12:39:12
17 A. Yes, sir. 12:36:46 17 A. Not to my knowledge. 12:39:15
18 Q. There's a box in the middle that looks 12:36:47 18 Q. And in that instance when -- did you  12:39:17
19 ke it's a stamp and it has 11/16 written on  12:36:51 19  have authority then to approve this account 12:39:22
20 it, and then there's some scribble after 11/16 12:36:54 20  for Delta Card Services and Woodforest? 12:39:24
21  and then another signature and then JW. 12:36:57| 21 A. | approved it for Delta Card, yes, 12:39:27
22 Do you see that? 12:36:59 22 ir. 12:39:29
23 A. Ido. 12:37:00 23 Q. And if Delta Card approved it, would ~ 12:39:29
24 Q. Are those sign-offs by various people 12:37:00 24 Woodforest automatically approve it? 12:39:35
25  on this account? 12:37:03 25 MR. PARADISE: Objection to form. 12:39:38
71 73
1 A. The first one would be letsa that she  12:37:04 1 A. | don't know the partnership there,  12:39:39
2 keyed it into the system. 12:37:09 2 i 12:39:41
3 Q. Okay. 12:37:11 3 Q. (BY MR. WEIGEL) Well, did you ever ~ 12:39:42
4 A. And the second would be Alva. 12:37:11 4 have an occasion where you approved an 12:39:43
5 Q. And that's Alva's signature that she  12:37:15 5 account, and perhaps your boss approved the 12:39:45
6 had completed her review of it? 12:37:20 6 account, but Woodforest declined to accept? 12:39:50
7 A. Her initials, yes, sir. 12:37:22 7 A. No, sir. 12:39:58
8 Q. Do you know who JW is -- or TW? 12:37:24 8 Q. Was there any review process within 12:39:58
9 A. ldon't. 12:37:26 9 Woodforest that took place after you approved  12:39:59
10 Q. There seems to be a "B" written above 12:37:27| 10  the account, to the best of your knowledge? 12:40:02
11 that. Do you see that? 12:37:31 11 A. Not to my knowledge, sir. 12:40:04
12 A. Above the JW? 12:37:36 12 Q. Did you ever approve an account and  12:40:06
13 Q. No. Above the stamp. 12:37:37 13 hear that Woodforest wouldn't accept that type 12:40:21
14 A. Oh. I see that. 12:37:40 14 of merchant? 12:40:24
15 Q. Do you know what that signifies? 12:37:44 15 A. No, sir. 12:40:24
16 A. It's something that letsa wrote 12:37:46 16 Q. Okay. Now, turning to the first page 12:40:26
17  because she was using a felt pen, a BIC pen.  12:37:49| 17  of Exhibit 8, did you review Exhibit 8 before  12:40:34
18 Q. Do you know what is -- what's to the ~ 12:37:54 | 18  you gave your approval to it? 12:40:39
19  left of that? 12:37:55 19 A. By the time that | would have given an 12:40:41
20 A. It'd be something Alva wrote, sir. | 12:38:04 20  approval, all the pages | would have had to ~ 12:40:46
21  don't know what it represents. 12:38:08 21 review for the check and to make sure the 12:40:48
22 Q. Okay. So this application came in. 12:38:10 22 planks were completed properly, yes, sir. 12:40:52
23  letsa reviewed it? 12:38:21 23 Q. Okay. Did you look -- would you have  12:40:54
24 A. She took it from the fax machine and  12:38:22 24 looked to see that it was completed as to 12:41:08
25  keyed it to the system. 12:38:25 25  where the goods came from? On -- on the 12:41:12
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1 second page, ma'am, | think at the top. 12:41:15 1 A. Overall. 12:43:19
2 A. This page? 12:41:18 2 Q. Allright. And this -- the first box  12:43:20
3 Q. No, I'm sorry, the third page. 12:41:21 3 says, "All Internet merchants.” 12:43:29
4 A. Okay. 12:41:23 4 Do you see that? 12:43:31
5 Q. It says at the top, it says, 12:41:25 5 A. 1do. 12:43:32
6 "Description product,” it says, "Designer 12:41:27 6 Q. And then there's a second box that 12:43:32
7  handbags." 12:41:30 7 says, "All high-risk merchants." 12:43:34
8 Do you see that? 12:41:30 8 Do you see that? 12:43:36
9 A. Yes, sir. 12:41:31 9 A. Not yet. 12:43:37
10 Q. Do you know what that next question ~ 12:41:33 | 10 MR. PARADISE: | think you look down  12:43:37
11 s, question 3? 12:41:35 11  nhere. 12:43:37
12 A. lcan't--lcan'treadit. | don't 12:41:36 12 THE WITNESS: Okay. 12:43:54
13 know. 12:41:42 13 Q. (BY MR. WEIGEL) Do you see that now, 12:43:54
14 Q. [I've seen a better copy, and | believe 12:41:43 14 maam? 12:43:56
15 it says, list the names and addresses of 12:41:51 15 A. 1do. 12:43:56
16  vendors from which the products -- product is  12:41:54 | 16 Q. There's one box that says, "All 12:43:57
17 purchased. 12:41:59 17  Internet merchants,” and there's a series of ~ 12:43:59
18 Do you see that? 12:41:59 18  check boxes. 12:44:01
19 A. 1do. 12:42:00 19 A. Right. 12:44:02
20 Q. Now, this was -- this is a form that ~ 12:42:01 20 Q. And then there's a heading that says, 12:44:02
21 you saw regularly in accordance with your 12:42:03 21 "All high-risk merchants,” and there's another 12:44:04
22 duties? 12:42:05 22 series of check boxes. 12:44:08
23 A. Yes, sir. 12:42:05 23 Do you see that? 12:44:08
24 Q. Does that strike you that that's what ~ 12:42:05 24 A. Yes, sir. 12:44:08
25  that question 3 is? 12:42:08 25 Q. Do you know when you had to fill out  12:44:09
75 77
1 A. Yes, sir. 12:42:08 1 the boxes that say -- that are listed under,  12:44:15
2 Q. Would you have reviewed that in your  12:42:09 2 “All high-risk merchants"? 12:44:19
3 review to see where the goods came from? 12:42:12 3 A. | don't recall us utilizing that, so  12:44:24
4 A. Yes, sir. 12:42:16 4 1'll have to say, no, | don't remember. 12:44:28
5 Q. Okay. Now, at the back of this there 12:42:20 5 Q. Did you ever see applications where 12:44:30
6 are a series of screen shots. Do you know 12:42:26 6  those forms had been filled out -- or that --  12:44:45
7 what a screen shot is? 12:42:30 7 that section of the form had been filled out? 12:44:47
8 A. Are you talking like the Federal 12:42:32 8 A. | don't recall. 12:44:57
9  Reserve? 12:42:36 9 Q. Okay. Those are all items that you  12:44:59
10 Q. VYes. 12:42:37 10 would not allow a Web site to contain; is that 12:45:03
11 A. Yes, sir. 12:42:38 11 correct? 12:45:09
12 Q. Right after -- can you find the 12:42:38 12 A. It -- yes, sir. 12:45:09
13  Internet merchant review checklist in that 12:42:41 13 Q. Okay. Did you ever discuss with 12:45:10
14 packet? 12:42:44 14 anyone or did anyone ever discuss with you the 12:45:22
15 A. Yes, sir. 12:42:46 15  possibility of adding replica or counterfeit — 12:45:24
16 Q. And this is the checklist that was 12:42:49 16  merchants into that list? 12:45:28
17  filed -- was supposed to be filled out for 12:42:55 17 A. No, sir. 12:45:29
18 every Internet merchant? 12:42:58 18 Q. Okay. For the box at the top of the ~ 12:45:31
19 A. That the high-risk Internet merchant. 12:43:00 19  page, "All Internet merchants,” were each of ~ 12:45:42
20 Q. And any -- any merchant -- that sold ~ 12:43:05 20  those items supposed to be conducted for each  12:45:47
21 most of its goods over the Internet was a 12:43:09 21 merchant? 12:45:50
22 high-risk merchant in your -- in your view,  12:43:13 22 A. 1don't -- I don't recall. 12:45:56
23 correct? 12:43:15 23 Q. Okay. Do you see the last one that ~ 12:45:58
24 A. 51 percent or greater transaction. 12:43:15 24 says, "Print screen shots of the site for the 12:46:03
25 Q. Okay. 12:43:15 25 file." 12:46:05
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1 Do you see that? 12:46:06 1  out those screen shots? 12:48:11
2 A. Yes, sir. 12:46:07 2 A. It was part of our procedure that we  12:48:12
3 Q. And why was that to be done? 12:46:08 3 wanted to make sure that we were shipping from 12:48:14
4 A. It's something that we needed to have 12:46:17 4 the merchant, and that they had a return 12:48:17
5 in our files to complete it to make sure this  12:46:19 5  policy because if you said you can't return 12:48:22
6 was the product that he was selling. 12:46:22 6 this, you can't get your money back, that 12:48:25
7 Q. Was that one way to know if the 12:46:26 7 would be -- alarmed us that it would be high ~ 12:48:27
8  merchant changed the type of business he was ~ 12:46:29 8  risk of chargeback. 12:48:31
9 in after you approved him? 12:46:32 9 Q. And why are chargebacks bad? 12:48:33
10 A. Correct. 12:46:34 10 A. It's a loss for the bank. They're 12:48:36
11 Q. When you reviewed the application, did 12:46:35 11  unable to collect their funds. 12:48:39
12 you make sure that the screen shots were in ~ 12:46:38 12 Q. Okay. And did you also check the type 12:48:42
13  the approval package? 12:46:41 13 of product that the account was selling, the ~ 12:48:50
14 A. 1did not. 12:46:44 14 merchant was selling? 12:48:52
15 Q. Was it your job to make sure that on a 12:46:47 15 A. It would have to be the product that ~ 12:48:53
16  high-risk Internet merchant that this 12:46:50 16  was listed on the original front of the 12:48:54
17 checklist had been filled out? 12:46:53 17  application, yes, sir. 12:48:57
18 A. Yes. 12:46:55 18 Q. Okay. So if you look after you 12:48:58
19 Q. Okay. And is one of the items on this 12:46:56 19  discussed the shipping, there are several 12:49:07
20  checklist, print screen shots of the site? 12:46:59 20 pages of pictures of handbags. 12:49:10
21 A. | see that, yes. 12:47:01 21 Do you see that? 12:49:15
22 Q. Allright. And there was a business ~ 12:47:03 22 A. 1do. 12:49:16
23 purpose for doing that, namely, to make sure  12:47:05 23 Q. And do you see that they all list the 12:49:16
24 that the merchant didn't actually change the — 12:47:08 24 name, "Gucci," for each of the handbags? 12:49:18
25  business he was in, correct? 12:47:10 25 A. ldo. 12:49:21
79 81
1 A. Yes, sir. 12:47:11 1 Q. Did you understand that these handbags 12:49:22
2 Q. Did you approve them for a particular  12:47:12 2 that were being sold under the Gucci name were 12:49:33
3 type of business, and you don't want him 12:47:16 3 being manufactured in China? 12:49:35
4 changing that business without coming back to  12:47:17 4 MR. PARADISE: Objection to form. 12:49:36
5  you, correct? 12:47:19 5 A. 1 don't know that, sir. 12:49:40
6 A. That is correct. 12:47:20 6 Q. (BY MR. WEIGEL) Okay. 12:49:40
7 Q. Do you believe that to the best of 12:47:21 7 A. | -- 1 don't know that. 12:49:43
8  your ability you attempted to get -- make sure 12:47:25 8 Q. Okay. Did anyone ever tell you that ~ 12:49:46
9  that screen shots were printed out for all of 12:47:27 9 you shouldn't accept replica merchants? 12:49:50
10  the applications you approved for high-risk 12:47:30 10 A. We didn't deal with anything like 12:49:56
11  Internet merchants? 12:47:32 11  that, sir. 12:49:58
12 A. It would have came to me in that 12:47:34 12 Q. Okay. And you didn't deal with that ~ 12:49:59
13  condition, yes, sir. 12:47:35 13 why? 12:50:01
14 Q. Okay. And if the screen shots weren't 12:47:36 14 A. We just wanted the product to be what  12:50:03
15  there, would you have -- 12:47:37 15 it was on the original thing. 12:50:06
16 A. Sent it back to them. 12:47:38 16 Q. So if somebody was selling replica 12:50:08
17 Q. You would have sent it back? 12:47:39 17 Gucci products, you wouldn't deal with them? ~ 12:50:10
18 A. Yes, sir. 12:47:41 18 MR. PARADISE: Objection to form. 12:50:13
19 Q. Now, if you look at the pages after ~ 12:47:41 19 A. Sir, we don't -- we did not mind as  12:50:15
20  the Internet review checklist, you see the 12:47:52 20  long as we knew up front what was going down.  12:50:18
21 first few pages deal with shipping and 12:48:01 21 You know, if you told me that you were selling 12:50:21
22 returns. 12:48:03 22 sunglasses that were Mona's and not Susie's or 12:50:24
23 Do you see that? 12:48:03 23 whatever, but it just could not be an original 12:50:29
24 A. 1do. 12:48:04 24 that you were trying to sell as Susie's. 12:50:34
25 Q. Why would you -- why would you print ~ 12:48:05 25 Q. (BY MR. WEIGEL) Okay. So if somebody 12:50:37
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1  was selling a Gucci product that wasn't a real 12:50:39 1 A. Gucci handbags, yes, ma'am. 12:52:53

2 Gucci product, you wanted to make sure that 12:50:42 2 Q. (BY MR. WEIGEL) And you knew that 12:52:56

3 they said on the Web site that they weren't 12:50:45 3 because the Web site says -- 12:52:58

4 selling an original Gucci product? 12:50:48 4 A. Gucci -- 12:52:58

5 A. Yes, sir. 12:50:49 5 Q. -- the screen shots say Gucci all over 12:52:59

6 Q. Okay. But if they said on the -- on  12:50:49 6 them, correct? 12:53:01

7  the Web site that it was not an original and ~ 12:50:51 7 A. Yes. 12:53:02

8  that it was a copy, that was okay? 12:50:53 8 MR. PARADISE: Objection, form. 12:53:03

9 MR. PARADISE: Objection to form. 12:50:55 9 Q. (BY MR. WEIGEL) And the merchant told 12:53:12
10 A. We would have to know what -- what was 12:50:57| 10  you that these handbags were being made in 12:53:14
11  on that and what portion of that they was 12:51:01 11  China; isn't that correct? 12:53:16
12 going to sell and how they were going to sell  12:51:04 12 A. 1 would say it would be a conversation 12:53:19
13 it 12:51:06 13  that he and Alva had. 12:53:21
14 I mean, if -- if you were setup  12:51:07 14 Q. Yes. Of course, ma'am. The merchant 12:53:24
15 as a merchant just to sell sunglasses and that 12:51:08 15  said in the application that these bags were ~ 12:53:28
16  all of your -- all of your product was just to  12:51:13 16  being made in China, correct? 12:53:30
17 sell that one type of sunglasses, then there's 12:51:15 17 A. That looks to be like where the 12:53:33
18 noissue. 12:51:20 18  product was being shipped from. 12:53:35
19 But if we didn't know what you = 12:51:21 19 Q. And did you understand that these were 12:53:42
20  were selling, whether this was some of it and  12:51:24 20 not real Gucci handbags that were being sold ~ 12:53:49
21 that was some of it, it would be something 12:51:26 21 by this merchant? 12:53:51
22 that would have had to be questioned. 12:51:28 22 MR. PARADISE: Can you read that 12:53:52
23 Q. (BY MR. WEIGEL) Well, now, this 12:51:32 23 question back please. 12:53:54
24 merchant you knew was selling Gucci handbags, 12:51:33 24 (The testimony was read.) 12:54:01
25 correct? 12:51:37 25 MR. PARADISE: Objection to form. 12:54:01

83 85

1 MR. PARADISE: Objection to form. 12:51:37 1 You can answer. 12:54:02

2 That's not what the document says. You're 12:51:39 2 A. We knew that they were supposedly 12:54:04

3 putting words into her mouth and you're 12:51:40 3 Gucci bags of some sort, but we did not know ~ 12:54:11

4 mischaracterizing the documents. 12:51:43 4 other than it was just Gucci, that it was some 12:54:17

5 MR. WEIGEL: There is no reason for ~ 12:51:47 5  kind of bag that they were selling. 12:54:20

6 speaking objections. 12:51:49 6 Q. (BY MR. WEIGEL) Now, let's turn to 12:54:27

7 MR. PARADISE: It's an objection 12:51:50 7 the next few pages. You see they list a 12:54:35

8  because you are trying to deceive this witness 12:51:51 8  number of Rolex watches. 12:54:39

9  as to what this document says. You are not 12:51:53 9 Do you see that? 12:54:42
10  testifying here. Ask her questions about the 12:51:55 10 A. Yes, sir. 12:54:43
11 document. Don't mischaracterize it. 12:51:58 11 Q. And did you understand that the -- I~ 12:54:44
12 MR. WEIGEL: Counsel, speeches are 12:52:00 12 guess some of them are Rolex and some are 12:54:49
13 inappropriate. 12:52:03 13 Louis Vuitton. Did you understand these Rolex 12:54:54
14 Could you read the question, 12:52:13 14 and Louis Vuitton were being made in China?  12:54:57
15  please. 12:52:13 15 MR. PARADISE: Are you asking today or 12:54:59
16 (The testimony was read.) 12:52:15 16  back in 2006 when the application was filed? ~ 12:55:01
17 MR. PARADISE: Objection, 12:52:15 17 MR. WEIGEL: You can ask whatever 12:55:04
18 mischaracterizes the testimony, 12:52:16 18  questions you would like to ask when we're --  12:55:05
19  mischaracterizes the document. 12:52:18 19  when we're done. 12:55:07
20 Q. (BY MR. WEIGEL) You can answer, 12:52:34 20 MR. PARADISE: The problem is you're ~ 12:55:07
21  ma'am. We lawyers argue back and forth, but ~ 12:52:35| 21  not being specific in your question. | think 12:55:08
22 you can answer the question. 12:52:37 22 you're misleading this witness because she 12:55:11
23 MR. WEIGEL: Perhaps the reporter can  12:52:39 23  already testified that she has no recollection 12:55:13
24 read it back one more time. 12:52:40 24 of this application. 12:55:16
25 (The testimony was read.) 12:52:53 25 MR. WEIGEL: Counsel, speaking 12:55:16
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1  objections are really inappropriate. 12:55:18 1  back a little bit. If somebody was selling 12:57:31
2 MR. PARADISE: No. What's really 12:55:19 2 fake Gucci products and passing them off to ~ 12:57:37
3 inappropriate is you misleading this witness ~ 12:55:20 3 their customers as real Gucci products, that ~ 12:57:43
4 and trying to take advantage of her in this 12:55:22 4 would be a concern for Delta Card Services and 12:57:46
5  deposition. 12:55:24 5  Woodforest because that could result in a lot  12:57:50
6 MR. WEIGEL: I'm truly not attempting 12:55:25 6 of chargebacks; isn't that correct? 12:57:53
7 to mislead this witness. 12:55:27 7 MR. PARADISE: Objection to form. 12:57:55
8 MR. PARADISE: So you're refusing to  12:55:28 8 A.  We would -- we would not have put 12:57:56
9  qualify whether you're asking her today or 12:55:31 9 anything on that was considered fake and so 12:57:59
10 asking her in 2006. 12:55:32 10  state -- stated the word fake. 12:58:02
11 MR. WEIGEL: Counsel, you can ask 12:55:34 11 Q. (BY MR. WEIGEL) Would you -- suppose  12:58:09
12 questions when it's your turn. 12:55:34 12 someone was selling a replica product, a 12:58:11
13 MR. PARADISE: But you're refusing to  12:55:36 13 product made to look like a Gucci product with 12:58:14
14 clarify the question. 12:55:38 14 the Gucci trademark on it and passing that off 12:58:17
15 MR. WEIGEL: Yes. 12:55:39 15  as areal Gucci product. 12:58:21
16 MR. PARADISE: Fine. 12:55:39 16 Would that be a cause for concern 12:58:24
17 You can answer the question, if ~ 12:55:40 17  for Woodforest and Delta Card Services -- 12:58:26
18  you understand it. 12:55:41 18 MR. PARADISE: Objection, form. 12:58:26
19 A. Apparently, | don't understand it. 12:55:42 19 Q. (BY MR. WEIGEL) -- that would have  12:58:30
20 Q. (BY MR. WEIGEL) Do you see here that 12:55:45| 20  resulted in chargebacks? 12:58:30
21  there are several printouts of Rolex watches?  12:55:47 21 MR. PARADISE: Objection to form. 12:58:31
22 A. Yes, sir. 12:55:51 22 A. Okay. Say it another way for me, if ~ 12:58:36
23 Q. And you understand now, as you sit 12:55:52 23 you don't mind. 12:58:43
24 here today, those watches were not -- were 12:55:53 | 24 Q. (BY MR. WEIGEL) Certainly, ma'am. If 12:58:43
25  being made in China? 12:55:57 25  somebody was selling -- an Internet merchant ~ 12:58:46
87 89
1 MR. PARADISE: Objection to form. 12:55:58 1  was selling replica Gucci products, products ~ 12:58:49
2 A. | thought China was just strictly the 12:56:00 2 made to look like Gucci products with Gucci 12:58:53
3 place that they were being shipped from, sir.  12:56:03 3 trademarks on them, and not telling their 12:58:56
4 Q. (BY MR. WEIGEL) Okay. Did you know  12:56:06 4 customers that they were not real products, 12:58:59
5 at the time you approved this account one way 12:56:13 5  that would be a cause for concern, wouldn't 12:59:03
6 or another whether these were real Rolex 12:56:15 6 it, because it could result in many 12:59:06
7 watches and real Gucci handbags or not that 12:56:18 7 chargebacks when customers got the product and 12:59:08
8  this Web site was selling? 12:56:21 8  realized it wasn't an original? 12:59:11
9 A. As far as we knew, they were a product 12:56:25 9 A. If would -- 12:59:12
10  of -- of Gucci. And China was just their 12:56:28 10 MR. PARADISE: Objection to form. 12:59:12
11  destination where they're coming from. 12:56:36 11 A. It would have to so state that, that ~ 12:59:14
12 Q. Now, it would be a cause for concern  12:56:38 12 it was a replica. 12:59:16
13 for the bank, would it not, if the Web site ~ 12:56:49 13 Q. (BY MR. WEIGEL) If it did state that 12:59:17
14 was selling fake Gucci products and not 12:56:52 14 it was a replica product, would that give you 12:59:19
15  adequately disclosing that to its customers ~ 12:56:57 15  any cause for concern? 12:59:21
16  Dbecause that would result in a lot of 12:57:00 16 A. It would require more investigation.  12:59:24
17  chargebacks, wouldn't it? 12:57:02 17 Q. Why would it require more 12:59:26
18 MR. PARADISE: Objection to form. 12:57:03 18 investigation? 12:59:28
19 A. For Delta Card it would have -- it 12:57:05 19 A. To get proper signatures to make sure  12:59:29
20  would have to show that this product is the 12:57:07 20 it was coming to the right person, to make 12:59:31
21 product that they are asking us to process 12:57:11 21 sure that the item that they were purchasing ~ 12:59:34
22 asa--as a merchant for them. 12:57:15 22 was what was on the -- the Web site. 12:59:36
23 I don't know how else to answer ~ 12:57:28 23 Q. Did anyone ever tell you that there ~ 12:59:40
24 you. 12:57:30 24 was no difference between replica products and 12:59:43
25 Q. (BY MR. WEIGEL) Let's -- let's go 12:57:30 25  counterfeit products? 12:59:45
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1 A. We actually didn't talk about that 12:59:49 1 replica products? 13:02:38

2 stuff more than -- | don't know -- very 12:59:52 2 A. If it were closed? 13:02:39

3 rarely. 12:59:59 3 Q. No, did the Web site state clearly on  13:02:41

4 Q. Well, on the rare occasions you did 13:00:00 4 the Web site that they were selling replica 13:02:43

5 talk about it, what did you say? 13:00:02 5  products? 13:02:46

6 A. We didn't process fakes. If it was 13:00:03 6 A. 1 don't know that. 13:02:48

7 something so stated that it was a replica, and 13:00:07 7 Q. Would you expect that Alva would have  13:02:49

8  the cardholder understood what he was 13:00:13 8  reviewed the Web site to determine if, in 13:02:52

9  purchasing, that would be another process --  13:00:15 9  fact, they adequately disclosed that they were 13:02:56
10  that would be another process that he would go 13:00:19| 10  selling replica products? 13:02:59
11 through. 13:00:22 11 MR. PARADISE: Objection to form. 13:03:00
12 Q. If the -- as far as you were 13:00:26 12 A. Yes, sir. 13:03:02
13  concerned, if the Web site stated that they ~ 13:00:31 13 Q. (BY MR. WEIGEL) And do you expect 13:03:02
14 were selling replicas, and they weren't 13:00:33 14 that Alva would not have approved the Web site 13:03:04
15  originals, then that was okay, and you could ~ 13:00:36 15 if they were selling replica products, and 13:03:10
16  approve the account? 13:00:38 16  they did not disclose it? 13:03:13
17 A. If it was so stated. 13:00:39 17 A. She would not have, sir. 13:03:15
18 Q. Okay. Now, I think we looked at a lot 13:00:41 18 Q. Okay. Do you know what these numbers  13:03:17
19  of things -- strike that. 13:00:47 19  are on the bottom of the Exhibit 8? 13:03:21
20 I think the first item that we ~ 13:00:50 20 A. That's a number that you go through ~ 13:03:26
21  looked at under the underwriting standards was 13:00:53| 21  once an account has been approved. Asyou go 13:03:30]
22 to know the product that they were selling; is 13:00:56 22 inon a prescreen and list all the 13:03:35
23 that correct? 13:00:58 23  information, it will tell you if this merchant 13:03:38
24 A. That was the product that they were ~ 13:00:58 24 has ever been terminated for being bad. 13:03:40
25  selling was what was listed on the original ~ 13:01:01 25 Q. And is that an internal number for --  13:03:50
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1  application. 13:01:04 1 A. The system -- 13:03:55

2 Q. And you expected that Alva reviewed 13:01:04 2 Q. -- Delta Card Services? 13:03:57

3 the Web site to determine what products these  13:01:09 3 A. The system actually spits back that 13:03:58

4 folks were selling; correct? 13:01:12 4 number to you once you've keyed the 13:04:01

5 A. That is correct. 13:01:14 5 information into the system. 13:04:03

6 Q. And you didn't believe that the 13:01:14 6 Q. Okay. Did anyone ever tell you that  13:04:06

7 handbags that they were selling for $190 when 13:01:19 7  the Bag Addiction Web site disclosed on its ~ 13:04:29

8  the real handbag was selling for $1500 was a ~ 13:01:32 8  face that it was selling products that were 13:04:30

9 real Gucci handbag, did you? 13:01:36 9 not original Gucci products? 13:04:32
10 MR. PARADISE: Objection to form. 13:01:38 10 A. No, sir, not to my knowledge. 13:04:33
11 A. I'm not a Gucci girl. It just - if 13:01:41 11 Q. Would you be surprised, as you sit 13:04:35
12 it was stated as designer handbags, that was ~ 13:01:51 12 here today, that they did say on the Web site  13:04:43
13  designer handbags. We would not know that it 13:01:54 | 13  that they sell -- that they did disclose on ~ 13:04:45
14 was 100 percent Gucci made and Gucci shipped ~ 13:01:59 14  the Web site that they were selling replica ~ 13:04:48
15  and Gucci invoiced or whatever. We're just ~ 13:02:01 15  products? 13:04:50
16  looking at it -- what little handbag was on ~ 13:02:07 16 MR. PARADISE: Objection to form. 13:04:50
17  sale here for $195. 13:02:09 17 A.  We would not have known if that came  13:04:55
18 Q. (BY MR. WEIGEL) Well, as a woman who 13:02:16| 18 in later or whether the Risk Department had ~ 13:04:57
19  carries a handbag, you know that you can't buy 13:02:19 19  been checking on it, we -- we don't know that  13:05:01
20  areal Gucci handbag for $195, don't you? 13:02:23 20  once we sign off on approvals. 13:05:03
21 MR. PARADISE: Objection to form. 13:02:26 21 Q. (BY MR. WEIGEL) Okay. Now, turning  13:05:06
22 A. I've never priced them, sir. | don't 13:02:27 22 to the page with the Rolex watches on it. 13:05:15
23 know. 13:02:31 23 A. Okay. 13:05:18
24 Q. (BY MR. WEIGEL) Do you know if this ~ 13:02:34 24 Q. Do you see that they were sellinga  13:05:19
25 Web site disclosed that they were selling 13:02:36 25  Rolex watch that was advertised as a list 13:05:28
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1 price for -- for $5600 for $250? 13:05:31 1  us, please? 13:08:32
2 A. Yes, sir. 13:05:36 2 MR. WEIGEL: Oh, I'm sorry. 13:08:32
3 Q. Do you believe that they were selling  13:05:36 3 MR. PARADISE: Just so the witness 13:08:42
4 real Rolex watches? 13:05:38 4 understands this, you know, you said produced 13:08:43
5 MR. PARADISE: Objection to form. 13:05:40 5 Dby the bank. It was produced by the 13:08:45
6 A. Sir, I don't know. 13:05:44 6 Woodforest, but just so the witness 13:08:47
7 Q. (BY MR. WEIGEL) Well, would the 13:05:47 7 understands, these documents came from Delta  13:08:49
8  disparity in price have caused you to ask Alva 13:05:48 8  cCards files. 13:08:54
9  to make sure that it was disclosed on the Web ~ 13:05:52 9 Q. (BY MR. WEIGEL) The question | ask to 13:08:55
10  site whether or not they were selling real 13:05:55 10 you is Exhibit 9 is not the full package of ~ 13:08:56
11 products? 13:05:56 11 materials that was given to you be- -- before  13:09:02
12 A. We would have talked about, did you  13:05:57 12 you approved the Laurette Company account, is  13:09:04
13  read this, are you comfortable with -- that ~ 13:06:00 13 it? 13:09:10
14 the product that -- that a cardholder is going 13:06:04 14 A. It's not the same pieces of paper in ~ 13:09:10
15  to purchase is going to stand at face, and 13:06:07 15  here. 13:09:13
16  that the purchaser will be happy with it, we  13:06:11 16 Q. It's missing the Internet review 13:09:13
17  won't get a chargeback. 13:06:15 17  checklist and the screen shots, correct? 13:09:15
18 So somewhere along the line, me, 13:06:17 18 A. Yes, sir. 13:09:20
19  Alva, Earl, somebody would have had to have 13:06:21| 19 Q. In fact, where the Internet review 13:09:26
20  discussed that. 13:06:24 20 checklist was is substituted Woodforest 13:09:29
21 Q. Okay. And if, in fact, the Web site  13:06:24 21  National Bank merchant payment card 13:09:32
22 said these are replica products and not 13:06:27 22 application. 13:09:34
23 originals, then that would have been okay, 13:06:29 23 Do you see that? 13:09:34
24 right? 13:06:31 24 A. You mean page per page? 13:09:36
25 A. If it so described it. 13:06:32 25 Q. Yes. Actually, | guess, there are 13:09:42
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1 Q. And, in fact, this Web site was 13:06:34 1 several things that are missing. 13:09:46
2 approved, correct? 13:06:37 2 A. Like 87 or 90? 13:09:56
3 A. Yes, sir. 13:06:38 3 Q. I'm thinking of starting with page 84, 13:10:00
4 Q. Okay. Is Exhibit 8 typical of the 13:06:39 4 maam. 13:10:03
5  packet that would be presented to you when 13:06:55 5 A. Okay. 84. I'm there. 13:10:04
6 asking your approval for a high-risk Internet  13:07:00 6 Q. That was in the package of materials  13:10:14
7 merchant? 13:07:03 7  that you approved, was it? 13:10:16
8 A. Yes, sir. All the activity would have 13:07:06 8 MR. PARADISE: Objection to form. 13:10:17
9 had to have been complete prior to giving it~ 13:07:09 9 A. Not in the package that we first 13:10:27
10  to me. 13:07:12 10  reviewed, sir. 13:10:32
11 Q. And for the accounts that you approve, 13:07:16 11 Q. (BY MR. WEIGEL) Okay. And, in fact, 13:10:34
12 did you review them to make sure there were 13:07:23 | 12  if you see at the bottom right, it says -- 13:10:34
13  screen shots of the web sites in the -- in the 13:07:25 13  very bottom right of that it says, "MCCS 13:10:38
14  application packet? 13:07:30 14 02/08," indicating this wasn't even produced  13:10:44
15 A. Yes, sir, | would go through them. 13:07:31 15  until February 2008. 13:10:46
16  There was no checklist -- or double-check list 13:07:34 16 Do you see that? 13:10:47
17  for me to check off. 13:07:37 17 A. That should represent the revision 13:10:48
18 (BOYKIN Exhibit No. 9 marked.) 13:08:10 18 date, sir. 13:10:50
19 Q. (BY MR. WEIGEL) Okay. I've handed 13:08:10 19 Q. Okay. And then if you go in a few 13:10:51
20  you what's been marked as Exhibit 9, ma'am, 13:08:10 20  more pages until you get to MCCS -- if you go  13:10:53
21 and it was produced this way by the bank, and  13:08:14 21  to page 88, you can see that it's 10/08. 13:11:01
22 it bears the Bates numbers WNB 80 through 91. 13:08:19| 22 Do you see that? 13:11:05
23 Do you see that? 13:08:29 23 A. Yes, sir. 13:11:06
24 A. Yes, sir. 13:08:30 24 Q. And that was after you retired, 13:11:06
25 MR. PARADISE: Do you have a copy for 13:08:31 25 correct? 13:11:08

212-267-6868

25 (Pages 94 to 97)

VERITEXT REPORTING COMPANY

www.veritext.com

516-608-2400



98 100
1 A. | leftin'07. 13:11:08 1  come to be. 13:13:14
2 Q. And then there are several more pages 13:11:11 2 MR. PARADISE: And I believe there 13:13:14
3 from October of '88 and then followed with 13:11:14 3 are -- there were other copies of this that 13:13:15
4 page 91. 13:11:17 4 were produced in this litigation that were --  13:13:17
5 Do you see that? 13:11:18 5  you know, just different versions of the same  13:13:23
6 A. Yes, sir. 13:11:19 6 file. 13:13:26
7 Q. Okay. Now page 91 is also after you  13:11:20 7 MR. WEIGEL: Okay. 13:13:26
8 retired, correct? You can see -- 13:11:25 8 MR. PARADISE: In litigation, multiple 13:13:28
9 A. Yes, sir. 13:11:27 9 files are produced. It's just your -- your 13:13:29
10 Q. You can seen it was printed out on 13:11:30 10  implication here to this witness is -- is 13:13:32
11 July of '07. 13:11:34 11 improper and mischaracterizes what you know is  13:13:34
12 A. Uh-huh. 13:11:36 12 the case to be in litigation. 13:13:36
13 Q. Now, as far as you know, did you 13:11:36 13 MR. WEIGEL: Counsel, you're -- we're  13:13:38
14 maintain files in the application department ~ 13:11:40 14 paying for this by the word, and we're both 13:13:41
15 that contained all the information that was in 13:11:44 15  trying to get out for our flight. So if you 13:13:43
16 Exhibit 8? 13:11:46 16  keep the speaking objections to a minimum, 13:13:46
17 A. You always had the original file that 13:11:50 17  that would be appreciated. 13:13:48
18 came in. If additional information was 13:11:52 18 MR. PARADISE: Okay. If you ask 13:13:49
19  received thereafter, you could go in and file  13:11:55 19  questions -- 13:13:51
20 it along with whatever you had for that 13:11:59 20 MR. WEIGEL: Please. 13:13:51
21  merchant. 13:12:05 21 MR. PARADISE: -- about production,  13:13:52
22 Q. Okay. But was there -- so was there a 13:12:05 | 22  ask me. Don't ask this witness that hasn't ~ 13:13:54
23 policy to discard information that you got 13:12:09 23 worked here in three years. Let's move on. 13:13:56
24 from the merchant? 13:12:12 24 Q. (BY MR. WEIGEL) Do you have any 13:13:58
25 A. No, sir. We didn't discard 13:12:13 25  understanding as to why this document, Exhibit 13:13:59
99 101
1 information. 13:12:15 1 9, that was produced to us, is missing the 13:14:04
2 Q. Okay. Do you have any understanding  13:12:16 2 screen shots and the other -- the Internet 13:14:07
3 as to why the documents we were produced by 13:12:19 3 merchant review? 13:14:09
4 the bank are different from the application ~ 13:12:23 4 MR. PARADISE: Objection, 13:14:10
5  that you approved? 13:12:26 5  mischaracterizes. 13:14:11
6 MR. PARADISE: I'm going to object. 13:12:27 6 A. The only thing I can tell you is if 13:14:12
7 Both of these documents were produced by the — 13:12:28 7 this original piece of paper was on file as 13:14:14
8  Dbank. So I think you're misleading the 13:12:31 8  the application, anything that would have came 13:14:18
9  witness into thinking there's something 13:12:33 9  in at any later date, the system would have 13:14:21
10 nefarious going on here. It's just different 13:12:35 10  automatically saw the application number, and  13:14:24
11 copies of different files. 13:12:38 11  said, "Oh, I belong in this bucket with this ~ 13:14:27
12 You were produced all copies that 13:12:40 12 family." 13:14:30
13 were in existence. Exhibit 8 was produced by 13:12:41 13 Q. (BY MR. WEIGEL) Okay. 13:14:31
14  the bank, I believe, in response to the 13:12:45 14 A. And so that's how they become together 13:14:32
15  original subpoena. 13:12:46 15  but not really together as the original 13:14:35
16 So you know, I don't know what ~ 13:12:48 16  package. 13:14:38
17  you're getting at here, but -- you can ask the 13:12:52 17 (BOYKIN Exhibit No. 10 marked.) 13:16:04
18  witness whatever questions, but -- 13:12:56 18 Q. (BY MR. WEIGEL) Ma'am, I've handed  13:16:04
19 MR. WEIGEL: Counsel, there's really ~ 13:12:57 19  you what's been marked as Exhibit 10. Is 13:16:05
20 no need for a speech. You can make an 13:12:58 20  that -- is that an application that you 13:16:09
21  objection. One was produced in 2008, and then 13:13:01 | 21  approved? 13:16:09
22 when we filed this lawsuit, we got this one  13:13:05 22 A. 1 don't remember seeing it. 13:16:12
23 that's missing a lot of the pages. I'm just ~ 13:13:07 23 Q. Can you see here that this plainly 13:16:34
24 asking the witness if she understands -- if ~ 13:13:09 24 states that they're selling replica goods? 13:16:36
25  she has any understanding as to how that would 13:13:11 | 25 A. That was on the application, yes, sir. 13:16:39
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1 Q. And can you tell here whether this 13:16:41 1  you approved this account? 13:21:27
2 application was approved or not? 13:16:45 2 A. That | remember, | -- (Shakes head 13:21:28
3 A. No, sir. 13:16:46 3 side to side.) 13:21:34
4 Q. Okay. 13:16:46 4 Q. Ifyou did -- at this point in time,  13:21:34
5 (BOYKIN Exhibit No. 11 marked.) 13:18:05 5  would any Internet merchants have been 13:21:41
6 Q. (BY MR. WEIGEL) Can you identify 13:18:05 6  approved by you? 13:21:45
7 Exhibit 10, please? 13:18:06 7 A. In 2006? 13:21:48
8 MR. PARADISE: 10 or 11. 13:18:10 8 Q. Yes. 13:21:49
9 MR. WEIGEL: Are we on 11 already? 13:18:12 9 A. Yes, sir. That would've been a 13:21:50
10 MR. PARADISE: Yes. 13:18:14 10  sign-off on my part. 13:21:53
11 A. I've not seen the application before. 13:18:25 11 Q. Okay. Now, did any of your superiors  13:21:55
12 Q. (BY MR. WEIGEL) And this was at a 13:18:28 12 ever tell you that you should not approve 13:21:58
13  time when you were still working at the bank; 13:18:29| 13  replica products? 13:22:01
14 s that correct? 13:18:36 14 A. We just never talked about that, sir. 13:22:04
15 A. Thatis -- 13:18:36 15 Q. Okay. No one ever said you shouldn't  13:22:07
16 Q. And -- 13:18:38 16  approve replica products? 13:22:09
17 A. -- correct. 13:18:38 17 A. No, sir. 13:22:10
18 Q. -- this merchant is advertising that ~ 13:18:44 18 Q. Okay. Did you receive any training 13:22:11
19 itis selling replica bags. 13:18:45 19  from the bank regarding your job as 13:22:18
20 Do you see that? 13:18:47 20  supervisor? 13:22:24
21 A. 1 do see that. 13:18:48 21 A. For Delta Card? 13:22:25
22 Q. And can you tell whether this merchant 13:18:50 | 22 Q. VYes. 13:22:26
23 was approved or not? 13:19:11 23 A. You mean, from Delta Card? 13:22:27
24 A. No, sir. 13:19:12 24 Q. VYes. 13:22:29
25 (BOYKIN Exhibit No. 12 marked.) 13:20:02 25 A. Delta Card hired me on the myriad of ~ 13:22:30
103 105
1 Q. (BY MR. WEIGEL) I've handed you 13:20:02 1 my past experience through data processing. | 13:22:37
2 what's been marked as Exhibit 12. And thatis 13:20:04 2 didn't receive special training, if that's 13:22:40
3 an application report for a sales 13:20:14 3 your question. 13:22:42
4 representative named Nathan Counley. 13:20:20 4 Q. Okay. 13:22:43
5 Have you ever seen reports like ~ 13:20:25 5 (BOYKIN Exhibit No. 13 marked.) 13:23:23
6 this before? 13:20:27 6 Q. (BY MR. WEIGEL) I've handed you, 13:23:23
7 A. This must be something that the 13:20:27 7  ma'am, what's been marked as Exhibit 12. 13:23:25
8  salespeople get. 13:20:35 8 MR. PARADISE: 1 think 13 now. 13:23:27
9 Q. Okay. Well, if you would take a look  13:20:37 9 THE WITNESS: 13? 13:23:29
10  at the list, you'll see it's chronological. 13:20:50 10 MR. WEIGEL: Excuse me. Exhibit 13.  13:23:29
11  If you would go to December of 2006 -- 13:20:53 11 Q. (BY MR. WEIGEL) And Exhibit 13 isan 13:23:31
12 A. Okay. 13:20:58 12 application from ThePurseBoutique.com. 13:23:34
13 Q. -- which is on page 888. 13:20:59 13 Do you see that? 13:23:37
14 Do you see that? 13:21:03 14 A. ldo. 13:23:39
15 A. Okay. 13:21:03 15 Q. And this was submitted on February 13:23:41
16 Q. Do you see Lee Luxury Bags on December 13:21:04| 16  6th, 2007. And you can see that this is a 13:23:52
17  5th, 2006? 13:21:08 17 more complete application than some of the 13:23:56
18 A. Ido. 13:21:10 18 other ones we've looked at. 13:23:58
19 Q. And Lee Luxury Lines, the same date?  13:21:13 19 Do you see that? 13:24:00
20 A. 1do. 13:21:16 20 A. Yes, sir. 13:24:01
21 Q. Now, does that refresh your 13:21:16 21 Q. Could you turn to page 573? 13:24:02
22 recollection in any way that you approved this 13:21:18 22 A. I'm there. 13:24:15
23 account? 13:21:20 23 Q. It -- this was around the time you 13:24:17
24 A. No, sir. 13:21:21 24 retired; is that correct? 13:24:19
25 Q. Do you have any reason to doubt that ~ 13:21:25 25 A. Yes, sir. 13:24:20
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1 Q. Do you know if you approved this 13:24:21 1 A. No, sir. Lunch. 13:35:40

2 account or not? 13:24:23 2 Q. And it was a very nice lunch. 13:35:41

3 A. 1don't know. I retired on my 13:24:24 3 MR. PARADISE: Mr. Weigel got that as  13:35:44

4 birthday on the first of February, as far as | 13:24:27 4 well 13:35:46

5  can remember, sir. 13:24:29 5 THE WITNESS: Yes, he did. 13:35:47

6 Q. Okay. Do you recognize the 13:24:30 6 MR. WEIGEL: Mark this. 13:36:08

7 handwriting on this? 13:24:32 7 MR. PARADISE: | guess we're trying to

8 A. Yes, sir. 13:24:33 8  buy him now.

9 Q. Whose handwriting is it? 13:24:35 9 MR. WEIGEL: What number are we?
10 A. That's Alva's. 13:24:36 10 MR. PARADISE: 14.
11 Q. Okay. Do you see the initials "FUR"  13:24:39 11 THE REPORTER: 14.
12 there again or something like that? 13:24:42 12 MR. PARADISE: | don't think it
13 A. Yes, sir. 13:24:44 13 worked.
14 Q. It says, "rollover" and then something 13:24:50 14 (BOYKIN Exhibit No. 14 marked.) 13:36:13
15 like FDR? 13:24:51 15 Q. (BY MR. WEIGEL) And you may remember  13:36:13
16 A. Uh-huh. 13:24:53 16  Dbefore we took the break we looked at a Web ~ 13:36:14
17 Q. Do you have any recollection of what ~ 13:24:54 | 17  site called Discount Replicas. 13:36:18
18 that stands for? 13:24:57 18 Do you see that? 13:36:20
19 A. ldon't. Idon't. 13:24:58 19 A. 1don't remember. Which -- which 13:36:23
20 MR. WEIGEL: Why don't we take a brief 13:25:08| 20  number was it on? Yes, sir. It's here. 13:36:25
21 Dbreak right now? 13:25:10 21 Q. I think it might have been Exhibit 10. 13:36:32
22 MR. PARADISE: Okay. Sure. 13:25:11 22 A. 10. Yes, sir. 13:36:34
23 THE VIDEOGRAPHER: Off the record. 13:25:12| 23 Q. And that was one that was submitted ~ 13:36:37
24 The time is 1:25. 13:25:13 24 while you were still at Delta Card Services,  13:36:43
25 (Brief Recess from 1:25 to 1:34.) 13:34:14 25 correct? 13:36:45

107 109

1 THE VIDEOGRAPHER: Back on the record 13:34:15 1 A. Yes. 13:36:46

2 at 1:34. This is the beginning of Tape 3. 13:34:20 2 Q. Exhibit 14 is an e-mail from Alva 13:36:49

3 Q. (BY MR. WEIGEL) Ma'am, do you know 13:34:27 3 Keyser to Joe Montella. 13:37:10

4 who replaced you when you retired? 13:34:31 4 Do you see that? 13:37:12

5 A. To my knowledge, no one. 13:34:34 5 A. Ido. 13:37:13

6 Q. Do you know what happened to your job? 13:34:38 6 Q. And she is saying thanks to an e-mail 13:37:14

7 A. Earl Baxter took on the 13:34:40 7 that he sent to her. 13:37:17

8  responsibility. 13:34:43 8 Do you see that? 13:37:18

9 Q. Did you ever speak to Mr. Baxter after 13:34:47 9 A. Ido. 13:37:18
10 you retired about things that were going on in  13:34:49 10 Q. He says, "Alva, as you can see, he has 13:37:20
11  the office? 13:34:52 11  placed descript for info on the checkout page 13:37:23
12 A. 1 would call him on his birthday to ~ 13:34:54 12 pefore you put the CC info" -- or "inof," but ~ 13:37:27
13 wish him happy birthday, but we didn't talk ~ 13:34:58 13 I assume it meant info -- "also the phone 13:37:27
14 pusiness. 13:35:01 14 number, and they should be answering Discount  13:37:33
15 Q. Okay. Have you -- do you have any 13:35:01 15 Replica. Let me know if you need anything 13:37:34
16  economic involvement with Delta Card Services 13:35:08 | 16  else. Thanks, Joe Montella." 13:37:36
17  at Woodforest since you've left? Do you 13:35:12 17 Do you see that? 13:37:38
18  receive a pension or something like that? 13:35:15 18 A. ldo. 13:37:39
19 A. No, sir. | had some 401. 13:35:17 19 Q. Who is Joe Montella? 13:37:39
20 Q. That you took when you -- when you 13:35:21 20 A. He's one of the sales representatives. 13:37:41
21 left? 13:35:23 21 THE REPORTER: He's one of the what?  13:37:41
22 A. Yeah. 13:35:23 22 THE WITNESS: Sales representatives. ~ 13:37:47
23 Q. Okay. Is Woodforest or Delta Card 13:35:24 23 Q. (BY MR. WEIGEL) Do you know what he ~ 13:37:47
24 Services compensating you in any way for the ~ 13:35:37 24 was doing when he said he places descript for  13:37:49
25 time you spent here today? 13:35:39 25 info on the check out page? 13:37:52
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1 A. 1do not. 13:37:54 1 Q. Did you have any dealings with an 13:41:06
2 Q. Do you see that right before you check 13:37:59 2 organization known as G2? 13:41:10
3 out on this Web site it says, "Learn all about 13:38:05 3 A. No, sir. 13:41:12
4 our replica watches." If you turn to the 13:38:07 4 Q. Do you know if they were used by Delta 13:41:13
5  second page, do you see that on the left-hand  13:38:10 5  Card Services at the time you were employed by 13:41:20
6  side of the page there, under info center? 13:38:27 6  them? 13:41:22
7 A. I've seen info -- info box. 13:38:30 7 A. | don't know them. 13:41:22
8 Q. Do you see where it says, "Payment 13:38:39 8 Q. Okay. Do you see at the bottom it 13:41:24
9  method credit card"? 13:38:41 9  says -- well, at the top they talk about 13:41:32
10 A. Oh, yes, | do. 13:38:44 10  something called a BRAM violation, B-R-A-M? ~ 13:41:36
11 Q. If you look right to the left of it,  13:38:46 11 A. | don't know what that is. 13:41:51
12 do you see it says, "Learn all about our 13:38:48 12 Q. You don't know what that is? 13:41:53
13  replica watches"? 13:38:50 13 A. No, sir. 13:41:54
14 A. 1do now. 13:38:51 14 Q. At the bottom it says, "BRAM includes 13:41:55
15 Q. And, of course, the name of this 13:38:52 15  child pornography, illegal sales of 13:42:00
16  applicant was Discount Replicas, correct? 13:38:56 16  prescription drugs, tobacco products or both,  13:42:02
17 A. Yes. 13:38:59 17  sale of counterfeit merchandise or other 13:42:07
18 Q. And if you -- if you turn to Exhibit  13:39:14 18 violation of intellectual property rights and  13:42:08
19 12 now, which is the application report for 13:39:16 19  depiction of bestiality, rape, mutilation and ~ 13:42:10
20 Mr. Counley? 13:39:22 20 the like." 13:42:14
21 A. Okay. 13:39:23 21 Do you see that? 13:42:15
22 Q. The one that was organized 13:39:24 22 A. ldo. 13:42:15
23 chronologically. If you look at November of ~ 13:39:27 23 Q. Does that refresh your recollection in  13:42:16
24 2006 -- 13:39:37 24 any way as to what BRAM is? 13:42:19
25 A. Okay. 13:39:38 25 A. Yes, sir. 13:42:20
111 113
1 Q. --you can see that Discount Replicas 13:39:38 1 Q. What is BRAM? 13:42:21
2 was, in fact, approved? 13:39:41 2 A. These are things that we normally 13:42:22
3 A. ldo seeit. 13:39:42 3 would not have approved for our merchant. 13:42:26
4 Q. Do you believe that you participated  13:39:44 4 Q. And were those rules in place when you 13:42:35
5 in that decision? 13:39:46 5  were employed by Delta Card Services? 13:42:39
6 A. 1 don't remember, sir. 13:39:48 6 A. Yeah, we didn't do the bestiality, 13:42:42
7 Q. Okay. Do you have any reason to doubt 13:39:50 7  rape and all that stuff. 13:42:46
8  that you would have to have been the one to 13:39:52 8 Q. Okay. How about sales of counterfeit 13:42:47
9  have approved that Web site? 13:39:53 9 merchandise or other violation of intellectual 13:42:49
10 A. Idon't know. | mean it could have  13:39:55 10  property? 13:42:52
11  been one where | -- or Earl. | mean, | don't 13:39:59 11 A. We -- we wouldn't have done any of 13:42:53
12 know. 13:40:04 12  this, sir. 13:42:54
13 Q. Okay. 13:40:04 13 Q. Okay. 13:42:54
14 (BOYKIN Exhibit No. 15 marked.) 13:40:36 14 (BOYKIN Exhibit No. 16 marked.) 13:43:23
15 Q. (BY MR. WEIGEL) Ma'am, I'm handing ~ 13:40:43| 15 Q. (BY MR. WEIGEL) Exhibit 16 is an 13:43:23
16  you an exhibit which is an e-mail from Rhonda  13:40:45| 16  e-mail that was sent in May of 2008 from 13:43:25
17  Lemos to Larry Jones and Larry -- 13:40:49 17  Mr. Rivera to the apps department. 13:43:30
18 A. Petru. 13:40:53 18 Do you see that? 13:43:33
19 Q. -- Petru. 13:40:53 19 A. Uh-huh. 13:43:34
20 Do you see that? 13:40:54 20 Q. This happened after you'd retired, 13:43:34
21 A. Yes, sir. 13:40:55 21 correct? 13:43:36
22 Q. Itsays, "l just received an update  13:40:58 22 A. That's correct. 13:43:36
23 from Kevin with G2." 13:41:01 23 Q. Okay. Did you ever work with 13:43:40
24 Do you see that? 13:41:05 24 Mr. Rivera? 13:43:41
25 A. 1do. 13:41:06 25 A. No, sir. 13:43:42

212-267-6868

29 (Pages 110 to 113)

VERITEXT REPORTING COMPANY

www.veritext.com

516-608-2400



114 116
1 Q. Did he take over Earl Baxter's job? 13:43:47 1 Dbreak and let me review my notes, but | think  13:45:48
2 A. Yes, sir. 13:43:49 2 I'm done. 13:45:50
3 Q. Okay. Do you know when Mr. Baxter 13:43:51 3 MR. PARADISE: Okay. 13:45:51
4 retired and Mr. Rivera took over? 13:43:53 4 THE VIDEOGRAPHER: Off the record. 13:45:51
5 A. | don't know. 13:43:56 5  The time is 1:46. 13:45:53
6 Q. Do you keep in touch with Mr. Baxter? 13:43:58 6 (Brief Recess from 1:46 to 1:50.) 13:50:06
7 A. It's been quite awhile since he moved 13:44:02 7 THE VIDEOGRAPHER: Back on the record. 13:50:16
8  to Washington, D.C. 13:44:04 8  The time is 1:50. 13:50:17
9 Q. Do you have a -- a current address for 13:44:06 9 (BOYKIN Exhibit No. 17 marked.) 13:50:20
10 him? 13:44:09 10 Q. (BY MR. WEIGEL) Ma'am, I've handed  13:50:20
11 A. No, sir, | don't. 13:44:10 11  you what's been marked as the interrogatory 13:50:22
12 Q. Do you believe he moved to Washington  13:44:12[ 12  answers -- or has been marked as Exhibit 17.  13:50:25
13 DpcC? 13:44:14 13 They are the interrogatory answers of the 13:50:30
14 A. That's where he took a job, the last | 13:44:14 14 various defendants, Woodforest National Bank. 13:50:35
15  heard. 13:44:17 15 Let me direct your attention to ~ 13:50:39
16 Q. Do you know who he took a job with? ~ 13:44:17 | 16 Interrogatory 4. These are questions that we 13:50:46
17 A. No, sir, | don't. 13:44:19 17  ask the bank, and the answers are the bank's  13:50:49
18 Q. Okay. Do you believe that Mr. Baxter 13:44:24 18  answers to these questions. 13:50:54
19 s retired now? 13:44:29 19 And the first question was: "Who 13:50:56
20 A. No, sir, not to my knowledge. He's 13:44:31 20  reviewed or approved Laurette's application 13:51:01
21 ot old enough to retire. 13:44:34 21  for a merchant account with Woodforest"? 13:51:04
22 Q. Do you know if Mr. Baxter left 13:44:44 22 And it lists Alva Keyser, 13:51:07
23 voluntarily or whether he was discharged? 13:44:48 23 vyourself and Earl Baxter. 13:51:11
24 A. He gave his two weeks' notice and went 13:44:50 | 24 To the best of your knowledge, is 13:51:14
25  to another job. 13:44:53 25  that accurate? 13:51:15
115 117
1 Q. Thank you. 13:44:54 1 A. Sir, | don't remember. 13:51:16
2 This e-mail states, "As a general 13:44:59 2 Q. Is there anybody else that you can 13:51:19
3 rule-of-thumb, we are no longer approving 13:45:01 3 think of who would've approved that 13:51:22
4 merchants that sell replicas, copies or fake ~ 13:45:03 4 application? 13:51:23
5 items. This is one of the few business types 13:45:07 5 A. No, sir. 13:51:28
6  that MasterCard prohibits." 13:45:09 6 Q. If you look at Item C, it says -- the 13:51:28
7 Do you see that? 13:45:10 7 last sentence in the answer says, "The 13:51:46
8 A. ldo. 13:45:11 8  following Delta Card employees or former 13:51:46
9 Q. Were you aware that MasterCard 13:45:12 9  employees have at times dealt in part with 13:51:48
10  prohibited those types of items? 13:45:16 10  merchants classified -- 13:51:48
11 A. No, sir. 13:45:17 11 A. I'm sorry, what number did you say, 13:51:51
12 MR. PARADISE: Objection to form. 13:45:18 12 sir? 13:51:54
13 Foundation. 13:45:19 13 Q. On page 7, letter C. 13:51:54
14 Q. (BY MR. WEIGEL) Do you know if 13:45:20 14 A. |see. 13:52:00
15 MasterCard prohibited those types of items 13:45:21 15 Q. I'mjust looking at the last sentence  13:52:01
16 when you were employed by Delta Card Services? 13:45:24) 16  there where it talks about, "The following 13:52:03
17 A. No, sir, I don't -- | don't have any  13:45:27 17  Delta Card employees or former employees have  13:52:05
18  knowledge of that. 13:45:30 18  at times dealt in part with merchants 13:52:09
19 Q. Okay. Whose responsibility was it to  13:45:31 19  classified as high risks," and it lists 13:52:11
20  keep up on the rules that MasterCard and Visa 13:45:33 20  Ms. Keyser, Gerald Seamans, Mr. Rivera and 13:52:15
21 required? 13:45:37 21 Mary Shiflet. 13:52:19
22 A. Laurie Novacek. 13:45:38 22 A. Okay. 13:52:22
23 THE REPORTER: Pardon? 13:45:38 23 Q. Did you work with Mr. Seamans? 13:52:23
24 THE WITNESS: Laurie Novacek. 13:45:46 24 A. Gerald, yes, sir. 13:52:26
25 MR. WEIGEL: Why don't we take a short 13:45:46 25 Q. Is he the Level 2 analyst that we were 13:52:29
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1 talking about before? 13:52:32 1 the president; is that correct? 13:54:59
2 A. Yes, sir. 13:52:33 2 A. Uh-huh. 13:55:00
3 Q. So Ms. Keyser and Mr. Seamans are the  13:52:34 3 Q. What did you do with Mr. Petru? 13:55:01
4 two Level 2 analysts? 13:52:37 4 A. If there was something in question, 13:55:03
5 A. Yes. 13:52:38 5  and there was no one else here, | would let 13:55:05
6 Q. And then you were their supervisor, 13:52:39 6 him be my second eyes and ears to make sure 13:55:09
7 correct? 13:52:41 7  that | was on the same path that he wanted me  13:55:12
8 A. Right. 13:52:41 8  to be on to say, yeah, | reviewed your 13:55:15
9 Q. Mr. Baxter was your boss? 13:52:42 9  decision. 13:55:20
10 A. Right. 13:52:44 10 Q. Soif you had a Web site that was 13:55:20
11 Q. And Mr. Rivera took Mr. Baxter's job? 13:52:44 11  questionable, you -- you might bring it to his 13:55:22
12 A. Correct. 13:52:47 12 attention? 13:55:24
13 Q. And he left to go somewhere else. Who 13:52:47 | 13 A. 1 could, yes. 13:55:24
14 is Ms. Shiflet? 13:52:51 14 Q. Okay. Do you know if you approved any 13:55:26
15 A. Mary is over Francisco. 13:52:52 15  replica merchants before the Laurette Company? 13:55:33
16 Q. Was she Mr. Baxter's boss when you 13:52:55 16 A. | don't remember. 13:55:41
17  worked there? 13:52:58 17 Q. Okay. Did you have any dealings with ~ 13:55:42
18 A. Not to my knowledge. 13:52:59 18 any of the other individuals listed under 13:55:45
19 Q. But you said she is now the boss of ~ 13:53:03 19  executives at Delta Card? 13:55:47
20 Mr. Rivera? 13:53:06 20 A. Angela Board in accounting, but that ~ 13:55:53
21 A. Right. 1 mean, I -- | don't know what 13:53:07 21  was just accounting issues. 13:55:56
22 kind of switching up they did after I left,  13:53:09 22 MR. PARADISE: 1 think he's just 13:55:58
23 but he didn't report directly to Mary, Earl ~ 13:53:13 23 asking about executives up at the top. 13:55:59
24 didn't. 13:53:17 24 THE WITNESS: Oh, I'm sorry. 13:56:01
25 Q. Earl did not? 13:53:18 25 A. Rhonda Lemos. 13:56:04
119 121
1 A. No, sir. 13:53:19 1 Q. When -- when did you come into contact 13:56:08
2 Q. But do you believe Mr. Rivera does? 13:53:19 2 with Ms. Lemos? 13:56:09
3 A. Yes, sir. 13:53:22 3 A. If there was something questionable,  13:56:11
4 Q. Did Mr. Rivera work at Delta Card 13:53:23 4 and | would say, "Rhonda, is this something 13:56:14
5  Services when you were there? 13:53:27 5  you have any new memos on that we should be 13:56:17
6 A. Uh-huh. 13:53:28 6 looking at merchants like this," and she would 13:56:20
7 Q. Okay. And what was his position when 13:53:29 7 say "Yay" or "Nay." 13:56:22
8  you were there? 13:53:31 8 Q. And she was in the Risk Department? 13:56:24
9 A. What do you call it? He was the 13:53:35 9 A. Yes, sir. 13:56:26
10  person that would check out all the 13:53:37 10 Q. Okay. Anyone else on that list of 13:56:28
11  merchant -- the merchant's terminals to make  13:53:39 11 executives? 13:56:30
12 sure they were programmed properly and ship ~ 13:53:42| 12 A. That | came in contact with? 13:56:31
13  them out to the merchants. 13:53:45 13 Q. VYes. 13:56:33
14 Q. Okay. Let me direct your attention to 13:53:46 14 A. No, sir. 13:56:33
15 the response to Interrogatory No. 13. 13:54:07 15 Q. How about anybody in the list of 13:56:34
16 A. Okay. 13:54:20 16  managers? Did you come in contact with any of 13:56:36
17 Q. Looking at the listing of executives ~ 13:54:33 17  them, besides Mr. Baxter, of course? 13:56:39
18  of Delta Card -- 13:54:35 18 A. Just Angela Board. 13:56:42
19 A. Okay. 13:54:36 19 Q. For accounting issues? 13:56:44
20 Q. --did you interact with any of those  13:54:36 20 A. For accounting issues. 13:56:46
21  individuals during the course of your duties ~ 13:54:42 21 Q. How about Mr. Rivera? 13:56:47
22 as the supervisor of the applications 13:54:44 22 A. No, sir. 13:56:49
23 department? 13:54:50 23 Q. Now at the bottom it says, 13:56:50
24 A. Sometimes with Larry Petru. 13:54:50 24 “additionally, Charles A. Vernon and 13:56:56
25 Q. What did you -- Larry -- Mr. Petru was 13:54:55 25  Mr. Marling are executives of WNB who are 13:56:57
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1 involved in the business." 13:57:00 1  don't know. 13:59:03
2 A. Uh-huh. 13:57:01 2 Q. Okay. Well, what did they do here for 13:59:04
3 Q. Now, apart from preparation of the 13:57:03 3 the merchant side of things? 13:59:06
4 deposition today -- 13:57:07 4 A. Just help process the transactions to  13:59:08
5 A. Uh-huh. 13:57:07 5  make sure that the machines were running 13:59:12
6 Q. -- and whatever contacts were 13:57:09 6  correctly and things of that nature. 13:59:14
7  necessary to arrange this, did you have any 13:57:11 7 Q. Did you have any interaction with the 13:59:18
8  contacts with Mr. Vernon when you were at 13:57:13 8  folks from Woodforest? 13:59:19
9  Delta Card Services? 13:57:16 9 A. No, sir. 13:59:21
10 A. Not unless it was a question | had 13:57:19 10 Q. Okay. 13:59:21
11  personally about something in my life or 13:57:21 11 MR. WEIGEL: | am done. 13:59:25
12 something like that. It wasn't -- | didn't go 13:57:24 12 MR. PARADISE: Okay. | have just a 13:59:25
13 to him for decision-making policy or anything  13:57:27 13  few questions, and I'll just awkwardly turn 13:59:25
14 like that. 13:57:30 14 towards you -- 13:59:25
15 Q. And who was Mr. Marling? 13:57:31 15 THE WITNESS: All righty. 13:59:25
16 A. I never had any contact with him. He 13:57:38 16 MR. PARADISE: -- to do that. 13:59:28
17  was actually with Woodforest National Bank. ~ 13:57:40 | 17 EXAMINATION 13:59:28
18 Q. You never had any contact with him? 13:57:44 18 BY MR. PARADISE: 13:59:35
19 A. No. 13:57:46 19 Q. Ms. Boykin, do you remember this 13:59:35
20 Q. Do you know what his position was? 13:57:46 20  morning you were asked a question about 13:59:38
21 A. 1--1do not. 13:57:48 21 whether you distinguished between replica 13:59:39
22 Q. Is the main office of Woodforestin ~ 13:57:49 22 products and counterfeit products? Do you -- 13:59:42
23 the same building as the main office of Delta 13:57:58 23 do you remember being asked that? 13:59:45
24 Card Services? 13:58:01 24 A. Yes, sir. 13:59:46
25 A. 1don't believe so. 13:58:01 25 Q. Do you, in fact, distinguish between  13:59:48
123 125
1 Q. Where is -- is this building that 13:58:03 1  replica and counterfeit products? 13:59:51
2 we're in now the main office of Delta Card 13:58:06 2 A. 1 do know the difference. 13:59:53
3 Services? 13:58:09 3 Q. And what is the difference? 13:59:55
4 A. No, sir. 13:58:09 4 A. Areplicais like a -- a knockoff 13:59:58
5 Q. Where is the main offices for Delta 13:58:10 5  that's manufactured by that company. It's not 14:00:03
6  Card Services? 13:58:14 6 really a part of that name of that company. | 14:00:10
7 A. Over on Park Row. 13:58:14 7 guess like the Gucci purses. 14:00:20
8 Q. And where does -- where did you work ~ 13:58:16 8 THE REPORTER: | guess what? 14:00:20
9  when you were at Delta Card Services? 13:58:21 9 THE WITNESS: Like the Gucci purses.  14:00:23
10 A. Okay. In the very beginning in '86  13:58:25 10 Q. (BY MR. PARADISE) Do you understand  14:00:23
11  over there on Park Row area. 13:58:29 11 that one or both of those are illegal or not?  14:00:25
12 Q. Okay. And did there come a time when 13:58:30| 12 A. Are illegal? 14:00:32
13 you moved here? 13:58:33 13 Q. Let -- let me ask you this. In--in 14:00:33
14 A. Yes, sir. 13:58:33 14 2006 did you have an understanding as to 14:00:36
15 Q. And when did you move here? 13:58:34 15  whether it was illegal to sell counterfeit 14:00:38
16 A.  When Woodforest moved their 13:58:35 16  products? 14:00:40
17  processing -- merchant processing center to  13:58:41 | 17 A. No, sir. 14:00:41
18  this location. | don't remember what year it 13:58:44 18 Q. Did you have an understanding as to ~ 14:00:41
19  was. 13:58:48 19  whether it was illegal to sell replica 14:00:43
20 Q. So what does -- what does Woodforest ~ 13:58:49| 20  products? 14:00:45
21 do here in this building? Or what did they do 13:58:51 21 A. No, sir. 14:00:46
22 when you were working here in 2006? 13:58:54 | 22 Q. If you can pull out Exhibit 8 real 14:00:50
23 A. 1 was only involved on the merchant ~ 13:58:56 23 quick. Thisis the Laurette application. 14:00:54
24 side of it. So | -- 1 don't know if they do  13:58:58 24 A. Okay. 14:00:58
25 new accounts or checking accounts or -- | 13:59:01 25 Q. Sitting here today, do you have any 14:00:59
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1 recollection of having reviewed this 14:01:07 1  program like described in this document had 14:03:14
2 application? 14:01:10 2 been implemented at any time while you were 14:03:18
3 A. Not today, no, sir. 14:01:11 3 working for Delta Card, do you believe that 14:03:21
4 Q. It's just your understanding that 14:01:13 4 you would have known about it? 14:03:24
5  based on your job position and your 14:01:15 5 A. 1 believe so. 14:03:26
6 handwriting on the document that -- 14:01:18 6 Q. And why do you believe you would have  14:03:29
7 A. Yes, sir. 14:01:18 7 known about it? 14:03:32
8 Q. -- you would have reviewed it? 14:01:20 8 A. Because | was a part of the approval ~ 14:03:32
9 A. Yes, sir. 14:01:21 9  process. 14:03:35
10 Q. But you have no -- 14:01:21 10 Q. s it your understanding that you were 14:03:37
11 MR. WEIGEL: Objection, leading. 14:01:21 11  generally aware of policies relating to 14:03:39
12 Q. (BY MR. PARADISE) But you have no 14:01:23| 12  applications for merchant accounts at Delta ~ 14:03:43
13  recollection today? 14:01:24 13 card? 14:03:47
14 MR. WEIGEL: Leading. Objection. 14:01:25 14 MR. WEIGEL: Objection, leading. 14:03:47
15 A. No, sir. 14:01:27 15 A. | --1knew -- | may not know all the 14:03:49
16 Q. (BY MR. PARADISE) Now, you said 14:01:27 16  things in a policy or procedure, but I could ~ 14:03:53
17  earlier -- strike that. 14:01:29 17  gotoit and pull it out if someone were to  14:03:56
18 In 2006 would you have approved  14:01:36 18  ask me: Look at this; what do you think, or ~ 14:03:58
19  this application if you knew that this 14:01:40 19  something like that. 14:04:01
20 merchant was selling counterfeit products? 14:01:41 | 20 But as -- as far as the 14:04:02
21 A. No, sir. 14:01:44 21  day-to-day do | know all of this? No. Did | 14:04:04
22 Q. Would you have approved this 14:01:46 22 know all of that? No, I didn't. 14:04:07
23 application if you knew that they were selling 14:01:47 23 Q. (BY MR. PARADISE) Do you have any 14:04:11
24 llegal products? 14:01:50 24 knowledge of a high-risk revenue merchant 14:04:13
25 A. No, sir. 14:01:51 25  program ever being implemented by Delta Card?  14:04:16
127 129
1 Q. At this time in -- in late 2006, did  14:01:52 1 A. No, sir. Not unless it was started 14:04:19
2 you think there was anything wrong with a 14:02:00 2 after | left. | don't remember. 14:04:22
3 merchant selling replica products if they 14:02:02 3 Q. Okay. 14:04:27
4 identified the products as being replicas? 14:02:05 4 MR. PARADISE: | have no further 14:04:27
5 A. As long as it was so described in 14:02:08 5 questions. 14:04:28
6  their Web site. 14:02:10 6 MR. WEIGEL: Thank you very much, 14:04:29
7 Q. Then it was okay? 14:02:11 7  maam. 14:04:30
8 A. Uh-huh. 14:02:12 8 THE WITNESS: You're welcome. 14:04:31
9 Q. Now, there's also some questions 14:02:13 9 THE VIDEOGRAPHER: Off the record. 14:04:32
10  earlier that whether you knew that Laurette ~ 14:02:19 | 10  The time is 2:05. 14:04:33
11  was selling Gucci handbags. 14:02:24 11 (Deposition proceedings concluded at ~ 14:04:36
12 Do you remember that -- those 14:02:27 12 2:05p.m.)
13  questions? 14:02:28 13
14 A. Not really. 14:02:29 14
15 Q. Do you, sitting here today, do you 14:02:32 15
16  have any idea as to what Laurette was selling? 14:02:35| 16
17 A. Today | do by looking at this. 14:02:38 17
18 Q. Do you have a recollection of what you 14:02:42 | 18
19  knew in 2006 about this application? 14:02:47 19
20 A. No, sir. 14:02:51 20
21 Q. Let me ask you to pull out Exhibit 4, 14:02:59 21
22 which is the slide presentation that you 14:03:04 22
23 looked at earlier. 14:03:06 23
24 A. Yes, sir. 14:03:08 24
25 Q. If a high-risk revenue merchant 14:03:09 25
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1 1 THE STATE OF TEXAS :
2 ERRATA SHEET 2 1, Marie Bulfinch, a Certified
3 Veritext Reporting Company Shorthand Reporter in and for the State of
4 20000 Cot_:t(io-;i;ffggo Broadwa 3 Texas, do hereby certify that the facts as
Mineoln Ny 1{501 Newr York Ny 310001 stated by me in the caption hereto are true;
5 R HE 4 that the above and foregoing answers of the
Name of Case: Gucci America v. Frontline Witrle;s, MONA BOYKIN, to the intermga.tories
6  Date of Deposition: 6/29/10 5 as indicated were made to me by the said
Name of Deponent: Mona Boykin witness after being first duly sworn/affirmed
7 6 to testify to the truth, and same were reduced
Page Line Change Reason to printing under my direction; that the above
8 - 7 and foregoing deposition as set forth in
_ printing is a full, true and correct
9 - 8 transcript of the proceedings had at the time
— of taking said deposition.
o 9
u — — | further certify that | am
_ 10 neither attorney nor counsel for, nor related
12 — — to or employed by any of the parties to the
_— 11 action in which this deposition is
13 - T taken, and further that | am not a relative or
- 12 employee of any attorney or counsel employed
14 - by the parties hereto, or financially
- 13 interested in the action.
15 — 14 GIVEN under my hand and seal of
. office on this the 2nd day of July, 2010.
6 15
[ — 16
17 - 17
8 —— — 18 Marie Bulfinch, CSR, RMR, CRR
9 —— — in and for The State of Texas
20 19
MONA BOYKIN Certificate No. 3748
21 20 Expires 12-31-119
SUBSCRIBED AND SWORN TO BEFORE ME 2425 West Loop South, Suite 200
22 THIS__ DAY OF , 2010. 21 Houston, Texas 77027
23 22
23
24 NOTARY PUBLIC COMMISSION EXPIRES 24
25 25
131
1 1, MONA BOYKIN, have read the
foregoing deposition and hereby affix my
2 signature that same is true and correct,
except as noted above.
3
4
5 MONA BOYKIN
6
THE STATE OF )
7 COUNTY OF )
8 Before me, , on this
day personally appeared MONA BOYKIN, known to
9 me (or proved to me under oath or through
10 (description of identity card or other
document)
11 to be the person whose name is subscribed to
the foregoing instrument and acknowledged to
12 me that they executed the same for the
purposes and consideration therein expressed.
13
Given under my hand and seal of
14 office this day of ,
15
16
17 NOTARY PUBLIC IN AND FOR
THE STATE OF
18
19
20
21
22
23
24
25
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SOQUTHERN DI STRI CT OF NEW YORK

GUCCI AMERI CA, | NC.,
PLAI NTI FF,

- agai nst -

FRONTLI NE PROCESSI NG CORP. ; WOODFOREST
NATI ONAL BANK, DURANGO MERCHANT LLC d/ b/ a
NATI ONAL BANKCARD SYSTEMS OF DURANGO, ABC
COVPANI ES; and JOHN DCES.

DEFENDANT.

DATE: June 25, 2010
TIME: 8:35 a.m

EXAM NATI ON BEFORE TRI AL of DELTA
CARD SERVI CES, by a 30(b)6 witness, RHONDA
LEMOS, taken by the Plaintiff, pursuant to a
Notice, held at the offices of LERNER, DAVI D,
LI TTENBERG KRUWVHOLZ & MENTLI K, LLP, 600
Sout h Avenue West, Westfield, New Jersey
07090.

REPORTED BY: Rebecca Schauni offel, RPR
JOB #: 31518
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1 1
2 APPEARANCES 2 FEDERAL STIPULATIONS
4 GIBSON, DUNN & CRUTCHER, LLP 3
Attorneys for the Plaintiff 4
5 200 Park Avenue
New York, New York 10166 5 ITISHEREBY STIPULATED AND AGREED
6 B e COYLE, ESQ. 6 by and between the attorneys for the
coyle@gibsondunn.com . . . .
7 JENNIFER COLGAN HALTER, ESQ. 7 respective parties herein, that filing and
o Jnalter@gibsondunn.com 8  sealing be and the same are hereby waived.
9
18 10
11 MeNTOK L I TTENBERG, KRUMHOLZ & 11 IT IS FURTHER STIPULATED AND AGREED
i Cvt;%ré}%{;;o'r\] tarzfoggf%ngnaﬁt 12  that al objections, except asto the form of
600 South Avenue West 13  thequestion, shal bereserved to the time
13 Westfield, New Jersey 07090 14  of thetrial.
BY: GREGG A. PARADISE, ESQ. 15
14 Gparadise@ldikm.com
15 16 ITISFURTHER STIPULATED AND AGREED
13 17  that the within deposition may be sworn to
AL SO PRESENT: 18  and signed before any officer authorized to
13 19  administer an oath, with the same force and
Cedrick Frazier, Esq, 20 effect asif signed and sworn to before the
20 21  Court.
2L 22
22 23
2 24
25 25
TSG Reporting - Worldwide — 877-702-9580 TSG Reporting - Worldwide ~— 877-702-9580
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1 RHONDA LEMOS 1 RHONDA LEMOS
2 RHONDA LEMOScdledasa 2 Do you under stand that your
3 witness, having been first duly sworn by a 3 testimony must betruthful and is subject to
4 Notary Public of the State of New Y ork, was 4 thepenaltiesof perjury?
5  examined and testified as follows: 5 A. Yes.
6 EXAMINATION BY 6 Q. Doyou understand that when the
7 MS. COYLE: 7  deposition isover, you will be provided a
8 Q. Please state your namefor the 8  copy to review, make any necessary corrections
9 record. 9 andthensign?
| 0 A. RhondalLemos. 10 A. Yes.
1 1 Q. Wheredoyou reside? 11 Q. Would you please state your address
| 2 A. 2307 Cranberry, Spring, Texas 12  for therecord?
|3 77373 13 A. 2307 Cranberry, Spring, Texas,
L4 Q. Good morning. Would you please 14 77373
L5 stateyour namefor therecord? 15 Q. Haveyou ever been deposed before?
| 6 A. RhondalLemos. 16 A. Once.
| 7 Q. Sincethecourt reporter is 17 Q. And in what matter wasthat?
L8 transcribing our conversation, | will ask you 18 A. Itwasbusinessrelated in about
19 topleasegiveverbal answers. If you nod or 19 fiveminutes.
PO point, it won't berecorded. | am surethe 20 Q. Didyou look at any materialsin
P1  Court Reporter will alsoremind you. Ifyou 21  preparation for the deposition today?
P2 don't hear my question, ask metorepeat the 22 A. Yes
P3  question; and if you don't understand a 23 Q. Did you speak with anyone other
P4 question, please let me know that you don't 24 than your counsel in preparation?
P5  understand the question. 25 A. No.

TSG Reporting - Worldwide — 877-702-9580
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1 RHONDA LEMOS 1 RHONDA LEMOS
2 Q. Would you give me a brief summary 2  chargeback analyst, chargeback supervisor,
3 of your education after high school? 3  chargeback manager, risk manager and risk VP.
4 A. A couple of years of community 4 Q. When did you become a risk manager ?
5 college. 5 A. | don't remember what year.
6 Q. Wherewasthat? 6 Q. When did you becometherisk
7 A. Houston. 7  managing VP?
8 Q. And what wasthe school called? 8 A. In'07.
9 A. Gordon County College and then H. 9 Q. Beforethat, wereyou arisk
L0 Houston Community College. 10  manager for morethan ayear?
L1 Q. And then what did you do after you 11 A. Oh,yes.
L2 finished your education? 12 Q. Several years?
| 3 A. Start working. 13 A. Severd years.
| 4 Q. Professionally, wheredid you work? 14 Q. Whodoyou report to now?
15 A. A couple of places. 15 A. Stan Power.
L 6 Q. And whoisyour employer now? 16 Q. Whoisthat?
| 7 A. DeltaCard Services. 17 A. CEO of DeltaCard Services.
| 8 Q. When did you begin working at Delta 18 Q. What areyour job responsibilities?
L9 Card Services? 19 A. Monitoring and supervising the risk
PO A. End of 1992. 20 department and the chargeback area.
P 1 Q. What wasyour first position there? 21 Q. For Delta Card Services?
D 2 A. Customer service rep. P2 A. Correct.
P 3 Q. Could you givemeabrief summary 23 Q. And can you give me an overview of
P4 of positionsyou have held since then? 24 therelationship between Delta Card Services
PS5 A. Customer service representative, 25 and Woodforest National Bank?
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide  877-702-9580
Page 8 Page 9
1 RHONDA LEMOS 1 RHONDA LEMOS
2 A. DeltaCard Servicesis merchant 2 A. Thatiswhen, asit relates to what
3  processing company for Woodforest National 3 wedo?
4  Bank. 4 Q. Yes. Just ageneral description of
5 Q. And can you give me a description 5 credit card processing transactions.
6 of therelationship between Delta Card and 6 A. Okay. Normally, abusinessor
7 MCCS? 7 merchant, as we refer to, will accept credit
8 A. MCCSisad/b/aof DeltaCard 8 card for paymentsin exchange and for goods.
9 Services. 9  Sothe customer will have the credit card if
10 Q. Canyou describethat alittle bit 10 itisafaceto-face environment. They will
L1 further? 11 swipeit. It goesthrough the authorization
| 2 A. Basicaly, the same company. 12  center, whoever is designated as an
1 3 Q. They arethe same company, okay. 13  authorization center.
L4 Can you explain how the profits 14 It is driven from the authorization
L5 from processing, from credit card processing, 15  center through whichever card brand the card
L6 aredivided between MCCSand Delta Card? 16  isbranded with Visaor MasterCard. From
g A. They are the same company. 17  there, it isdirected to theissuing card
1 8 Q. Sothereisnodifference between 18 bank. Theissuing bank will then authorize or
L9  thecompaniesat all? 19  declinethe transaction, send it back through
PO A. If you are asking me between Delta 20  the same channelsit came through and then the
P1  Card and MCCS, no. 21 merchant will get the response; whether itis
p 2 Q. Okay. Can you explain, in general 22 adeclined or approved transaction, and then
P3  terms, what credit card processing is? 23  at the time the merchant chooses to close and
D4 MR. PARADISE: Objection to form. 24 submit a settlement batch, it goes back out
P5 Q. You can answer. 25  through the authorization center to the

TSG Reporting - Worldwide — 877-702-9580

3 (Pages 6 to 9)



Page 10

Page 11

TSG Reporting - Worldwide — 877-702-9580

1 RHONDA LEMOS 1 RHONDA LEMOS
2 processing center and then the processing 2 A. The DeltaCard Services has
3 center will send the settlement out to Visa or 3 independent sales contractors that we use that
4  MasterCard. That goesout from Visaand 4 solicit merchant accounts and submit them for
5 MasterCard out to the issuing bank and then 5 approval.
6 thefundstransfer back. 6 Q. Arethose sometimesreferred to as
7 Q. Sowhat istherelationship between 7 1S0?
8 thecredit card processor and Visa or 8 A. Independent sales organizations.
9 MasterCard? 9 Q. And haveyou heard theterm MUD?
L0 A. Thecredit card processor isa 10 A. Yes.
L1  service provider for the acquiring bank and 11 Q. What doesthat stand for?
L2 then the acquiring bank is a member of the 12 A. Marketing unit director.
L3  association of either Visaor MasterCard. 13 Q. What exactly isthat?
| 4 Q. S0, here, Woodforest isthe 14 A. Marketing unit director isthe
L5 acquiring bank? 15 actua office and the term that Delta Card
| 6 A. Correct. 16  Servicesusesfor the independent sales
| 7 Q. And DeltaCard Servicesor MCCSis 17  contractors, they have agreements with, have
L8  the processor? 18  applications submitted.
Re) A. Theservice provider. 19 Q. How many of these | SOswould you
PO Q. Theserviceprovider. 20  estimatethat Delta Card Servicesworkswith?
P 1 How doesthe credit card processor 21 A. Estimation, over 200.
P2 sign up merchants? 22 Q. Goingback tothe description of
D3 A. If you are asking processor, | 23  thecredit card processing transactions, are
P4 can't answer. 24  thefundsadvancing from the acquiring bank to
D5 Q. Theservice provider, sorry. 25 themerchant in this process?
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide  877-702-9580
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1 RHONDA LEMOS 1 RHONDA LEMOS
2 A. No. 2 documentation. If they meet requirements from
3 Q. Can you explain what a chargeback 3 the card brands associations and then action
4 is? 4  ismade.
5 A. ltisadisputeinitiated by the 5 Q. What arethereason codes?
6 cardholder's bank either for that cardhol der 6 A. There are hundreds.
7  or by the cardholder bank to the acquiring 7 Q. Would one of them bethat the
8  bank. 8 merchandise was not as described?
9 Q. Whoisresponsiblefor the 9 A. Yes
L0  chargeback amounts? 10 Q. What would bethe codefor that?
11 A. | don't understand what you are 11 A. Visaor MasterCard?
12  asking me. 12 Q. Do you seek to collect the money
13 Q. If thecustomer never ultimately 13 that'sdisputed, the chargeback amount, from
L4 paysthedisputed amount, whoisresponsible? 14  themerchant if it isresulted in the
15 A. InDetaCard, Delta Card. 15 customer'sfavor?
16 Q. Can you explain the processfor 16 A. Sorry, ask meagain.
L7  investigating char gebacks? 17 Q. If thecustomer doesn't ultimately
18 A. Chargebacks comein, we have a 18 pay the disputed amount, do you seek to
19  company who worksthem. They sendthemtous. 19  collect thisamount from the merchant?
PO They cometo the risk department, and then we 20 A. Yes.
P1  work them based on our risk rules. 21 Q. And areyou sometimes unsuccessful ?
D2 Q. Can you explain what you mean when 22 A. Yes.
P3  you say that you work them? 23 Q. What doyou doif you can't collect
DA A. Wereview the reason code that they 24 the money from the merchant?
P5  havecomeinfor. Any supporting 25 MR. PARADISE: Objection to form.
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1 RHONDA LEMOS 1 RHONDA LEMOS
2 Y ou can answer. 2 A. They are monitored through the risk
3 A. Either acollection agency or 3 system.
4  legal. 4 Q. What aretherisksDelta Card
5 Q. Doyou keep reserve accountsfor 5 Services?
6 merchants? 6 MR. PARADISE: Objection to form.
7 A. Yes. 7 Q. Do you understand the question?
8 Q. What exactly isareserve account? 8 A. Onemoretime.
9 A. Percentage of the processing volume 9 Q. I will rephraseit. You havea
L0 that be put on reservein case of aloss. 10  risk management system, correct?
1 1 Q. What would be thetypical 11 A. Correct.
L2  percentagefor thereserve? 12 Q. What aretherisksthat you are
1 3 MR. PARADISE: Objection to form. 13 tryingto protect against?
14 A. It canrange. 14 A. Loss.
| 5 Q. What would therange be? 15 Q. What forms of loss?
| 6 A. Normally 5to 10 percent. 16 A. Monetary loss.
g Q. Doyou ask the merchant for that 17 Q. Would that come primarily through
18  upfront when you begin servicing theaccount? 18  chargebacks?
19 A. Depends on the account. 19 A. Could.
PO Q. What isthe company that you said 20 Q. What other forms of loss might
P1  worked the chargebacks beforethey cameto 21  therebe?
P2 Delta Card Services? 22 A. A merchant issuing returns.
D3 A. Merlin Solutions. 23 Q. Returns. How doesthat process
P4 Q. Do you monitor merchants more 24 work?
P5  closely after they have had char gebacks? 25 A. Likethe salesprocess. Just now
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide  877-702-9580
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1 RHONDA LEMOS 1 RHONDA LEMOS
2 thatitisthereverse. If acustomeris 2 Q. Doyou usetheterm high-risk
3 asked for areturn. 3 merchants?
4 Q. And why would Delta Card Services 4 A. Yes.
5 beliablefor that? 5 Q. Could you explain what that means?
6 A. If the merchant doesn't have the 6 A. Any merchant that processes over
7 money to cover, pay back the cardholder, it is 7 51 percent non face-to-face.
8 like achargeback. 8 Q. Sothat would include the Internet?
9 Q. Could you generally explain what 9 A. Yes.
1O your risk monitoring proceduresarewhenyou 10 Q. And aretheredifferent categories
L1 first setup a merchant account? Just walk me 11  of high-risk merchants?
L2  through the general process. 12 A. | amnot sure | understand your
13 MR. PARADISE: Objection to form. 13  question.
1 4 A. An account comesin, parameters are 14 Q. Within the categories of merchants
L5  ontheapplication. They are setup in our 15 that would process 51 percent or mor e of
L6 system. And then any exceptionsto that, 16 non face-to-face, arethere sub-categories of
L7 based on our rules, will pop out for usto 17 risk?
18  review manualy. 18 A. No.
19 Q. Aretheredifferent categories of 19 Q. Sohighrisk just meanshigh risk?
PO risk for different merchants? 20 A. Correct.
D1 A. Yes 21 Q. Aretheredifferent tiersof risk,
D2 Q. What arethe categories? 22 say, level oneor level two?
D3 A. Keying percentages, swipe 23 A. Thereis--yes.
P4 percentages, authorization violations, 24 Q. What arethetiers?
P5  duplicate card, same dollar amounts. 25 A. Low risk, medium risk, high risk.
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1 RHONDA LEMOS 1 RHONDA LEMOS
2 Q. And what isthelow risk mean? 2  that sellsanother type of goods?
3 A. Swipe-to-swipe, face-to-face, 3 A. Not to my knowledge.
4 minimal risk. 4 MS. COYLE: Sorry, could you read
5 Q. Sorry, let me back up. Within the 5 back the previous answer and question?
6 highrisk category, aretheredifferent tiers 6 (Whereupon, the af orementioned
7 of risk; so would there be something called 7 guestion and answer was read back by
8 thehighrisk level oneor high risk level two 8 the Court Reporter.)
9 or highrisk level three? 9 Q. Sowhen you said, " the type of
10 A. Not to my knowledge. 10  merchant,” what did you mean?
11 Q. When did Delta Card Servicesbegin 11 A. Face-to-face or non face-to-face.
L2  accepting high-risk merchants? 12 Q. Nothingto do with thetype of
13 A. Rephraseit for me. 13  goods?
L4 Q. HasDelta Card Services always 14 A. Correct.
L5 accepted high-risk merchants? 15 Q. What would be a typical discount
| 6 A. Yes. 16 ratefor non face-to-face high-risk merchant?
L7 Q. What isadiscount rate? 17 MR. PARADISE: Objection to form.
| 8 A. Thefeecharged to the merchant. 18 A. | honestly don't know.
1 9 Q. Aretheredifferent discount rates 19 Q. What'sthetypical ratefor alow
PO depending on the leve of risk? 20 risk merchant?
P 1 A. Depending on level of the type of 21 A. 1 don't know.
P2 merchant. 22 MR. PARADISE: Objection to form.
D3 Q. Soahigh-risk merchant that sells 23 Q. Areyou aware of therange of
P4 onetype of good might have a different 24 rates, discount ratesfor different types of
PS5 discount rate other than a high-risk merchant 25 merchants?
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide  877-702-9580
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1 RHONDA LEMOS 1 RHONDA LEMOS
2 A. No, | donot. 2 program?
3 Q. DoVisaand Master Card impose 3 A. They would be registered, yes.
4 specificregulationsfor high-risk merchant 4 Q. Canyou tell mewhat types of
5 accounts? 5 products-- what products merchants selling
6 A. Registered accounts. 6 would need to be high risk registered
7 Q. What doesthat mean? 7 merchants?
8 A. It'san account that hasto be 8 MR. PARADISE: Objection to form.
9  registered with the associations for certain 9 A. | don't remember all the
10  type of business. 10  categories.
| 1 Q. What type of businesses ar e those? 11 Q. Canyou just tell metheonesyou
| 2 A. Memberships, dating services, adult 12 remember?
13 entertainment. 13 A. Adult entertainment, dating
| 4 Q. Arethosetheonly ones? 14 services, membership sites. Those are the
| 5 A. No. 15 mainones.
1 6 Q. Dothey need to beregistered if 16 Q. Would tobacco be one?
L7 they areselling goods over the Internet? 17 A. | amnot sure.
18 A. Possibly. 18 Q. Didtherecomeatimewhen Delta
19 Q. What typesof productswould a 19 Card Services-- sorry, Delta Card Services
PO registered merchant be selling on the 20 madeadecision to expand their high-risk
Pl Internet? 21 merchant business?
D2 Sorry, | will rephrasethe 22 A. Canyou be alittle bit more clear
P3  question. Certain Internet merchantswould be 23 on that question?
P4 registered as high-risk mer chants, correct, 24 Q. Didtherecomeatimewhen a
PS5  under theMasterCard or Visaregistration 25 decision was madethat Delta Card Services
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Page 22 Page 23
1 RHONDA LEMOS 1 RHONDA LEMOS
2  could do morebusinesswith high-risk 2 A. Previous employee.
3 merchantsthan it was doing? 3 Q. What was his position?
4 A. No. 4 A. Hehadto -- hewasat two
5 Q. Did they begin seeking more 5 different positions during thistime.
6 relationshipswith high-risk merchants? 6 Q. What werethose?
7 A. No. 7 A. Risk supervisor and abusiness
8 Q. Did they begin seeking out | SOs or 8 anayst.
9 salesagentswho were known for doing business | 9 Q. Wereyou arisk supervisor in 2006?
10 with high-risk merchants? 10 A. No.
11 A. No. 11 Q. What wasyour position there then?
12 MS. COYLE: Let's mark thisas 12 A. Risk manager.
13 Lemos Exhibit 1. 13 Risk manager. And did you
14 (Whereupon, a document, 14 superwse ChrisHartner?
15 WNB-03629-'03659, was marked as 15 A. While he was supervisor.
16 Exhibit Lemos-1 for identification as 16 Q. Sohereported toyou?
17 of this date by the Reporter.) 17 A. Yes
18 Q. Could you just read the subject 18 Q. WhoisLarry Petre?
19 lineof the E-mail on thefirst page. 19 A. Previous CEO.
D0 A. "High Risk-Revenue Merchant Program 20 Q. Jim Jones?
Pl (Slide Show.) 21 A. That's Jim Jenkins.
P2 Q. Haveyou ever seen this E-mail 22 Q. Sorry, Jim Jenkins?
P3  before? 23 A. CFO, previous CFO.
D4 A. No. 24 Q. And Larry Jones?
D5 Q. WhoisChrisHartner? 25 A. VPof sdes.
TSG Reporting - Worldwide  877-702-9580 SG Reporting - Worldwide — 877-702-9580
Page 24 Page 25
1 RHONDA LEMOS 1 RHONDA LEMOS
2 Q. Laurie Novacek? 2 Q. You never heard of it?
3 A. VPof risk. Previousrisk. 3 A. Of this, no.
4 Q. That would beyour position now? 4 Q. Would you go ahead and take a look
5 A. Yes 5 through the presentation. Would you take a
6 Q. And Earl Baxter? 6 look at page seven of the presentation which
7 A. Applications manager, previous 7 isBatesnumber '03636. Just read the
8  applications manager. 8 headline.
9 Q. Soyou aretheonly -- sorry, 9 A. Okay.
LO  you'renot -- none of the peoplein this 10 Q. Areyou familiar with what the
L1 E-mail currently -- 11  "high-risk merchant portfolio" is?
| 2 A. Larry Jones. 12 MR. PARADISE: Objection. No
| 3 Q. LarryJonesistill there. Go 13 foundation.
14 ahead and turn tothefirst page after the 14 Q. Would you read aloud that?
L5 bluesheet. What doesthat say? 15 A. "Develop policies, procedures,
| 6 A. "High Risk-Revenue Merchant 16  reporting and expectations for monitoring and
L7  Program.” 17  maintaining the high-risk merchant portfolio."
| 8 Q. Doyou know what that means? 18 Q. Doyou know what is meant by the
19 MR. PARADISE: Objection to form. 19  "high-risk merchant portfolio" ?
PO A. High Risk-Revenue Merchant Program. 20 A. | don't know what he meant when he
P 1 Q. What wasthe High Risk-Revenue 21 wroteit.
P2 Merchant Program? 2 Q. Areyou familiar with that phrase
D3 MR. PARADISE: Objection to form. 23 inyour business?
D4 Foundation. 24 A. No.
D5 A. | don't know. 25 Q. Youdon't usetheterm "high-risk
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2 merchant"? 2 Q. Yes
3 A. Wedon't have ahigh-risk merchant 3 A. | really don't know.
4 portfalio. 4 Q. Weretheremorethan ten?
5 Q. Soyou have never seen this 5 A. | guess. | don't know.
6 presentation before? 6 Q. Morethan 15?
7 A. No. 7 A. That may be close.
8 MS. COYLE: Canwetake a short 8 Q. You said that ChrisHartner
9 break. 9 reported to you at thetime he sent this
10 (Whereupon, an off-the-record 10 E-mail?
1 discussion was held.) 11 A. | don't know that. He had two
L2 Q. Would you go back to thefirst page 12  positions.
L3 of Exhibit 1. 13 Q. Hehad two positions at thetime
L4 Other than the people copied on 14  that he sent thisE-mail?
L5 thisE-mail and you, who elsewasin therisk 15 A. | don't know that.
L6 department at thistime? 16 Q. Soyoudon't know what his position
| 7 A. Atthetimeof the -- 17 wasat thetime of this E-mail?
| 8 Q. Yes. 18 A. Atthetime, correct.
19 A. --E-mal? 19 Q. When you wer e his supervisor, what
b0 There should have been several. 20  wasyour rolein supervising him?
D1 Q. Morethan two? 21 A. Making sure scheduling for the
D 2 A. Yes 22 department, taking supervisory calls and,
D3 Q. How many people, about, wereinthe 23  basically, monitoring the floor.
P4 risk department? 24 Q. Did you review hiswork?
D5 A. In'06? 25 A. Yes.
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide  877-702-9580
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2 Q. Did you ever review any 2 industry?
3 presentationsthat he drafted? 3 A. Some.
4 A. Notthat | recall. 4 Q. Would you expect a merchant that
5 Q. Would you take alook at page 15 of 5 had ahigher risk to have a higher discount
6 thepresentation which is Bates'03644. 6 rate?
7 MR. PARADISE: Just so you know, 7 A. | don't know.
8 when she says Bates, that refersto 8 Q. Soyou had no sense of the
9 the Bates numbers at the bottom 9 relationship between a discount rate and the
1 0 corner. 10  merchant'slevel of risk?
1 1 Q. Would you just read thefirst 11 A. | didn't work with discount rates.
L2 bullet point aloud? 12 Q. Did you work with transaction fees?
| 3 A. "We are consistently seeing 13 A. No.
14 discount ratesin the range of 3.5%-10%." 14 Q. Didyou have any roleon the fee
15 Q. Isthat consistent with your 15 side?
L6 understanding of discount ratesat thetime? 16 A. No.
| 7 A. | don't know. 17 Q. Could you turn to page eight which
| 8 MR. PARADISE: Objection to form. 18 isBatesnumber '03637. Could you read aloud
19 Q. Inyour capacity asrisk manager, 19  point one?
PO wereyou familiar with discount ratesthat 20 A. "Initially, we seethisarea
P1  werecharged tothe merchants? 21 starting with one individual from the risk and
D2 A. | amnot sure | understand your 22 application department with Chris and Earl
P3  question. 23 availablefor training and mentoring
D4 Q. Did you haveageneral idea of 24 throughout the process. Thisteam combination
P5  discount rates charged to merchantsinyour 25 would in theory give us agood mix between
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2 bothworlds. Presently, we are considering 2 Q. Monitoring merchant accounts.
3 Alvafrom the apps team and Deirdre from the 3 A. More specific.
4 risk department. The training would 4 Q. Did part of your job include
5 consistent mainly of direct interaction 5 monitoring merchant accounts?
6  between the analyst and Manager or lead. This 6 A. Inrisk?
7 would include the registration process, the 7 Q. Inrisk.
8 toolsavailableto be used and how to 8 A. Yes.
9 effectively monitor these accounts with the 9 Q. Can you explain what that involved?
LO  given reporting.” 10 A. Transactionsthat are processed,
| 1 Q. Would you bethe manager referred 11  settlement items, would come in through the
L2 to? 12 risk system, exceptions would pop out, and
| 3 A. | don't know. 13  then wewould assign them to the different
| 4 Q. Werethereother peoplewith the 14  risk analysts. They would review them. And
L5 title of risk manager in 20067 15 then wewould take actions if needed.
| 6 A. No. 16 Q. What arethe exceptionsyou are
| 7 Q. Didyou ever haveany conversations 17  referringto?
18 about thisteam, that isreferred to, with 18 A. Excessive keying, not face-to-face
L9  anyonein your department? 19  swiping, repeat card, duplicate card, average
PO A. No. 20  ticket, deposit amount.
D1 Q. When you wererisk manager, were 21 Q. Wereyou involved in developing
P2 you involved in underwriting? 22 merchant applications?
D3 A. No. 23 A. No.
P4 Q. Wereyou involved in monitoring? 24 Q. Any kind of merchant applications?
P 5 A. Canyou be more specific? 25 A. No.
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2 Q. Wereyou involved in identifying 2 Q. Haveyou ever visited a high-risk
3 potential agentsor 1SOs? 3 merchant as part of amonitoring procedure?
4 A. No. 4 A. Yes.
5 Q. Did you ever visit any offices of 5 Q. And why did you visit them?
6 merchants? 6 A. Wereview our adult entertainment
7 A. What timeframe? 7 merchantsonce ayear, if itisover acertain
8 Q. When you wererisk manager . 8  dollar amount.
9 A. Not that | recall. 9 Q. What doesthereview consist of?
10 Q. Sincethat time? 10 A. Visiting to ensure their location,
11 A. Currently? 11  meet their staff, see what their risk
| 2 Q. Yes 12  monitoring involves and normally atour of the
| 3 A. Yes 13 facility.
L 4 Q. Why would you visit a merchant? 14 Q. Arethereany other merchantsthat
15 A. If | happened to bein town, | 15 you visit routinely to tour their facility?
16  would go pay avisit to amerchant as good 16 A. Canyou be more specific?
L7 will or part of areview. 17 Q. Other than adult merchants, do you
| 8 Q. Would you visit a high-risk 18 visit any other merchantsthe same way that
19  merchant aspart of an investigation or 19  you just described doing?
PO monitoring? 20 A. Depends.
D1 MR. PARADISE: Objection to form. 21 Q. What other high-risk merchants have
P 2 A. A non face-to-face merchant, | 22 you visited for that purpose?
P3  guessit would depend. 23 A. None.
D4 Q. What would it depend on? 24 Q. Soyou have never visited any
D5 A. Thetype of business. 25 merchantsother than adult merchantsfor the
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2 purpose of touring their facility? 2 (Whereupon, the af orementioned
3 A. No. 3 guestions and answers were read back
4 Q. Did anyone ever tell you that Delta 4 by the Court Reporter.)
5 Card Serviceswaslooking to service more 5 MR. PARADISE: | just want to take
6 high-risk merchants? 6 abreak to discuss the privilege issue
7 A. What timeframe? 7 with the client.
8 Q. Ever. 8 MS. COYLE: Sure.
9 A. Yes 9 (Whereupon, an off-the-record
10 Q. When wasthat? 10 discussion was held.)
1 A. Recently. 11 MR. PARADISE: Canyou just, so
L2 Q. Can you be more specific? 12 the witness has, again, read back the
13 A. Speaking with Chuck Vernon. 13 first of those questions you read back
| 4 Q. More specific asto date, please. 14 before, the first couple of questions
15 A. During preparation. 15 and answers because | think there was
| 6 Q. What did hetell you? 16 amisunderstanding.
L7 MR. PARADISE: | am going to 17 (Whereupon, the aforementioned
| 8 object. Chuck Vernon isin-house 18 guestions and answers were read back
19 counsel. 19 by the Court Reporter.)
PO Also, could you -- | will instruct 20 MR. PARADISE: The witness wanted
P 1 the witness not to answer that on 21 to --
p 2 grounds of attorney/client privilege. 22 A. Clarify the misunderstanding.
D3 But could you read back a couple of 23 Q. Goahead.
P4 questions ago, because | think there 24 A. The question was more high risk.
P 5 might be a misunderstanding here. 25  That was my misunderstanding. | took it as
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2 highrisk. Wanting to book high risk 2 A. No.
3  accounts. 3 Q. What did you do to prepare your self
4 Q. Okay. Sonooneever told you that 4 onthetopic of high-risk merchantsfor
5 DeltaCard Serviceswaslooking to increase 5 today'sdeposition?
6 thepercentage of business coming from 6 A. | don't understand the question.
7 high-risk merchants? 7 Q. What did you do so that you would
8 A. | was never told anything about -- 8 beabletoanswer our questions about
9 no, | wasnot. 9  high-risk merchants?
10 Q. Doyou have any reason to believe 10 MR. PARADISE: Isthere a specific
L1 that thispresentation was never madeto 11 topic you're talking about? Because
L2  employeesat Delta Card Services? 12 that's pretty broad, and | think it is
| 3 A. | never saw it. 13 over generalizing the categories of
L 4 Q. Doyou have any reason to believe 14 the deposition.
L5 that the program it discusses was not 15 So the witness understands, |
16 implemented? 16 think she does understand this, this
| 7 A. | have never seen this program 17 witness has been designated to testify
18  implemented. 18 on behalf of Woodforest National Bank
19 Q. Andyou have never heard anyone 19 on al of thetopicsin the Rule
PO talk about reaching out to high-risk 20 30(b)6 Notice of Deposition served by
Pl merchants? 21 Gucci.
D 2 A. No. 2 Perhapsit would be easier if you
D3 Q. Andyou never heard anyonetalk 23 talked about, | know the witness has
P4 about reaching out to agentsthat solicit 24 gone through the topics. So if you
P5  high-risk merchants? 25 had a specific topic, that might make
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2 it alittle clearer. 2 merchants?
3 Q. Topic number four, " All systems, 3 A. | reviewed documents.
4 practices, processes or mechanisms by which to 4 Q. Did you review any documentsthat
5 evaluateand enter into relationshipswith 5 referred tothediscount ratesthat were
6 customersthat you designated as high risk." 6 charged to high-risk merchants?
7 What did you do to prepare your self 7 MR. PARADISE: Canyou read that
8 onthat topic? 8 back, please.
9 A. Just my knowledge. 9 (Whereupon, the af orementioned
10 Q. All reasons-- sorry, topic number 10 question was read back by the Court
11 five, "all reasonsand justifications 11 Reporter.)
12  concerning thefeesand discount ratescharged 12 A. | reviewed the documents that were
13 tohigh-risk merchantsand other merchantswho 13  part of this prep.
14 arenot classified ashigh risk." 14 Q. Did any of those documents say
15 A. My knowledge. 15 anything about discount rates charged to
16 Q. Going back to one of your earlier 16  high-risk merchants?
17 answers, didn't you say you had no dealings 17 A. No.
18  with discount rates? 18 Q. Doyou haveastricter approval
19 MR. PARADISE: Objection to form. 19  processfor high-risk merchants?
PO Q. Doyou have a general idea of what 20 A. We have adifferent policy for
P1  discount rates charged to merchants are? 21 non face-to-face merchants.
D2 A. No. 22 Q. What doesthe approval process
D3 Q. Sodid you do anything to prepare 23 entail?
P4 yourself on topic five which concer ns discount 24 A. A review of therefund policy,
P5  ratescharged to high risk or not high-risk 25  contact information, the website, review for
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2 prohibited on the adult stuff. That'swhat | 2 sdling airfare, weapons, tobacco, and there
3 canrecdl. 3 areothers, but | can't recall them.
4 Q. Doyou review websitesfor 4 Q. Doyou verify that the websiteis
5 prohibited content other than relating to 5 not sdling anythingillegal?
6 adult sites? 6 A. Theunderwritersreview it, yes.
7 A. Canyou ask me that question again? 7 Q. Soyou would not accept a website
8 Q. You said that you reviewed adult 8 if it wassdllingillegal merchandise?
9 websitesfor prohibited content. 9 A. Ifitisidentified asillegal,
10 Do you review other websites for 10 yes.
L1 prohibited content, or doyou only review 11 Q. After theinitial account review of
12  adult websitesfor prohibited content? 12  after you signed up the merchant, do you then
| 3 A. Wereview all websites and then 13 review the website again to deter mine whether
L4 thereis prohibited adult content that we are 14 itissdlinganythingillegal?
L5  looking for. 15 A. If it comes under review.
L 6 Q. When you review awebsitethat's 16 Q. And what would causeit to come
L7 not adult, do you look for prohibited content? 17  under review?
| 8 A. Yes 18 A. ltisflagged intherisk system.
19 Q. And what types of content would 19 Q. What would be a flag?
PO that include? 20 A. Excessive keying, duplicate card,
P 1 A. Any content in the underwriting 21 repeat dollar amount, excessive volume.
P2 guidelines listed under the prohibited 22 Q. What does excessive keying mean?
P3  section. 23 A. They are set to key or do
o Q. What arethose? 24 face-to-face transactions and they are
D5 A. Nutraceuticals, travel agencies 25  manually keying transactions.
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2 Q. When you arereviewing a website to 2 would cause aflagin the system?

3 determinewhether the merchant isofferingany | 3 A. It would be achargeback.

4 illegal goods, isit thereviewer who 4 Q. Would that resultin ared flag?
5 determineswhether they areillegal or isit 5 A. Depends.

6 themerchant who sayswhether the goodsare 6 Q. Onthenumber of chargebacks?
7 illegal? 7 A. Type of chargeback.

8 A. Therisk analyst reviews the 8 Q. What typeswould cause ared flag?
9 website. 9 A. Services not rendered, non received
10 Q. And determineswhether it is 10  merchandise, decline authorization, incorrect

L1 illegal, anything that ison the site? 11  amount, not as described, defective
12 A. Based onthereview. 12  merchandise, credit not processed.
13 Q. Doyou ever follow-up with 13 Q. Areyou finished?
14 merchantsto ask them about the productsthey 14 A. | think so.
L5 areoffering, if you have concernsthat 15 Q. Ifnored flagcomesup inthe
L6 something they are selling might beillegal ? 16 system, doyou ever review the merchants
L7 A. Cadling merchantsis part of the 17  websiteagain, or do you only review it when
18  review process. 18 thereisaflag?
19 Q. What do you ask them when you call 19 A. We have asystem, our company
PO them? 20 reviews changes on websites monthly.
D1 A. What are you selling, return 21 Q. Dovyou review all websites or only
P2 policy, how long it takes them to ship stuff. 22 certain websites?
D3 Q. Areyou finished? 23 A. All our websitesin our database.
D4 A. Um-hum. 24 Q. What isthe system for reviewing
P5 Q. Did you say whether chargebacks 25  them on a monthly basis?
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2 A. G-2 2 Q. In2007?
3 Q. How does G-2 work? 3 A. No.
4 A. They havealist of terms of 4 Q. When would it have begun to include
5 servicethat they scan the websites for and 5 counterfeit goodswhen you are saying that it
6 brand violations that they scan the websites 6 did?
7 for. Attheend of the month, they shoot a 7 A. | am not sure of the specific date.
8  report that we review. 8 Q. 2008?
9 Q. What isbrand? 9 A. No.
1 0 A. MasterCard and Visaviolations. 10 Q. Later?
1 1 Q. What doesit stand for? 11 A. Yes
| 2 A. Off thetop of my head, | can't 12 Q. 2009?
13 tell you. 13 A. | believe.
| 4 Q. What aretheviolations? 14 Q. Does G-2 usecertain keywordsto
15 A. Child porn, bestiality, tobacco 15 search out brand?
L6 sales. Therearealot of categories. 16 A. Yes
g Q. Woulditincludeillegal 17 Q. Doyou know if it usestheword
L8 merchandise, for example, such asdrugs, not 18 replica?
L9  prescription drugs? 19 A. | don't know.
PO A. | don't know. 20 Q. Or fake?
P 1 Q. Would it beinclude counterfeit 21 A. | don't know.
P2 goods? 2 Q. Do you know why counterfeit goods
D3 A. What timeframe? 23  wereadded to G-2in 2009 or around then?
o Q. In 2006. 24 A. We asked them to add it.
D5 A. No. 25 Q. Why did you ask them to add it?
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2 A. To ensure our portfolio was spoken 2 counterfeit goodswereillegal?
3 correctly. 3 A. | amnot sure | understand what you
4 Q. DoesBRAM brand stand for business | 4  areasking me.
5 risk and mitigation? 5 Q. You said you wanted to ensurethere
6 A. It might be. 6 wasnothingin your portfolio that shouldn't
7 Q. Wasthat at therequest of -- let 7 Dbe, correct?
8 mesdtart over. 8 A. Correct.
9 Did Visaor Master Card change their 9 Q. By that doyou mean because
L0  BRAM regulationsin 2009? 10  somethingwasillegal?
1 A. | don't know. 11 A. Because we don't underwrite for
L2 Q. Didyou ask G-2toinclude 12  that.
L3 counterfeit goodsto bein compliance with 13 Q. And why not?
L4 Visaand Master Card rules? 14 A. Itisnot abusinessthat we choose
| 5 A. No. 15  todo businesswith.
| 6 Q. Then why did you ask them to do 16 Q. Isthat becauseit isillegal?
L7 that? 17 A. Yes.
L8 A. Toensurewe didn't have anything 18 Q. Okay. Did MasterCard and Visa
L9 inour portfolio that shouldn't be. 19  specifically prohibit the sale of the
b0 Q. So because counterfeit goodswere 20  servicing of merchants who sold counterfeit
1 illegal? 21 goods?
p 2 MR. PARADISE: Objection to form. 22 A. What do you mean by specifically
D3 A. Ask the question again, please. 23 prohibit?
P4 Q. Wereyou concerned that counterfeit 24 Q. Wasit against their regulationsto
P5  goods should not bein your portfolio because 25  service merchantswho sold counterfeit goods?
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2 A. What timeframe? 2 responsibleto ensurethat merchantswere not
3 Q. In 2006. 3 sdlingany illegal productsor services?
4 A. | can't speak for 2006. 4 A. | would guess so.
5 Q. 2007? 5 Q. What isweb crawler?
6 A. | can't speak for 2007. 6 A. Inrelationto?
7 Q. Areyou aware of atime period at 7 Q. Isthat a program that Delta Card
8 which it would have violated the Visa or 8  Servicesuses?
9 MasterCard rulesto service merchantsselling | 9 A. Currently, no.
L0  counterfeit goods? 10 Q. Didthey used touseit?
1 1 A. | know the rulesthat are there 11 A. | think we looked into it.
L2 now. 12 Q. But they didn't actually useit?
(3 Q. What aretherules? 13 A. Not that | am aware of.
L 4 A. | can't quote those for you. 14 MS. COYLE: Wewill mark thisas
15 Q. But doyou think that they prohibit 15 Lemos Exhibit 2.
L6 servicing merchantsthat sell counterfeit 16 (Whereupon, an E-mail dated May
L7  goods? 17 24, 2007, WNB-09043, was marked as
18 A. Prohibitive selling merchandise, 18 Exhibit Lemos-2 for identification as
19 vyes. 19 of this date by the Reporter.)
PO Q. HaveMasterCard and Visa always 20 Q. Just takeaminutetoread the
P1  prohibited servicing merchants who sell 21 document.
P2 illegal products? 22 Did you send this E-mail?
D3 A. 1 would guess so. 23 A. It hasmy nameonit.
D4 Q. Andunder Visaand Master Card 24 Q. What isthedate?
P5  regulations, wasthe acquiring bank 25 A. Thursday, May 24, 2007.
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2 Q. Would you read from the middle 2 counterfeit merchandise would fall under BRAM?
3 beginning, "1 am going to send him the 3 A. It'swhat it says.
4 followinglist." 4 Q. Why didn't you put that on thelist
5 A. "l am going to send him the 5 of restricted material that you were going to
6 following list of restricted material (taken 6 sendtoKevin from G-2?
7 from theletter mailed to all merchantslast 7 A. Thisappearsto be amemo on the
8  year). Pornography depicting an individual 8 termsof servicesthat we added to what G-2
9  being killed "Snuff", child pornography or the 9  adlready describes.
L0 illusion of child pornography, bestiality, 10 Q. Didn't you earlier testify that G-2
L1  pornography depicting nonconsensual sex - this L1 did not begin describing for counterfeit goods
L2 includesindividuals appearing to be drugged, 12 until 2009?
L3  asleep, hypnotized, raped, etc., pornography 13 A. That'sright. When we added it to
L4 depicting sadistic or masochistic abuse, 14  our terms of service.
L5  pornography depicting urination, defecation, 15 Q. Why didn't you add it in 2007?
16 or menstruation, Live Webcam." 16 A. | don't know.
| 7 Q. Could you read thelast line? 17 Q. At theapplication stage, if you
L8 A. "BRAM includes, child pornography, 18  determined that a merchant isoffering
L9 illegal sales of prescription drugs, tobacco 19  prohibited content, will you automatically
PO products or both, sale of counterfeit 20  reject themerchant?
1 merchandise or other violation of intellectual 21 A. That'skind of ageneral question.
P2 property rights and depiction of bestiality, 22 Q. Doyou ever tell amerchant that
P3  rape, mutilation and the like." 23 you can't service them becausethey are
P4 Q. Soat thetimethat you wrotethis 24  offering prohibited content, but if they make
P5  E-mail, you were awar e that the sale of 25 achangein their site, then you would service
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2 them? 2 A. No.
3 A. Yes. 3 Q. If G-2 picksup acontent violation
4 Q. If an adult merchant included one 4  what steps do you take?
5 of the prohibited contentsthat you just read 5 A. We get thereport, wereview it and
6 out, you might agreeto service them if they 6 if wefindthat itisverified, it can close
7 would takethat off the website? 7 theaccount or contact the merchant and let
8 A. Correct. 8  them know what is going on and/or either have
9 Q. And then would you go back and 9 it removed or the account will be closed.
10 review thewebsiteto makesurethey weren't 10 Q. Soyou will sometimesrequest that
L1 offering it at some point in the future? 11 amerchant takethe content off the site?
| 2 A. It would be reviewed before they 12 A. Correct.
13  approved it to ensure it was removed. 13 Q. Andif you seethat thereis
L4 Q. After you approved it, would you 14  prohibited content, do you do anything prior
L5 monitor it -- 15 tocontacting the merchant, for example,
| 6 A. It should be -- 16  shutdown their processing capacity?
L7 Q. --goingforward? 17 A. What | just said, we can close the
| 8 A. OntheG-2. 18  account.
19 Q. Other than the G-2, isthere any 19 Q. But would you temporarily disable
PO other monitoring system in place? 20  their ability to process until the content was
P 1 A. Notunlessit flagsin risk. 21 removed?
P 2 Q. Soif somethingisn't picked up by 22 A. If we close the account.
P3  G-2, you don't have people, anyone at Card 23 Q. If you didn't close the account,
P4 Servicesreviewing the websites periodically 24 would you ever temporarily disable processing?
P5  themselves other than when it isflagged? 25 A. Wewould turn off the account.
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2 Q. Temporarily or permanently? 2 A. ltisaswitch.
3 A. Depending on the situation. 3 Q. Soyou can dothat any timethat
4 Q. Sol will giveyou an example. If 4  youwant?
5 duringthecourseof areview or aBRAM report | 5 A. Correct.
6 you discovered that an adult sitewas 6 Q. If you havetemporarily disabled an
7  depicting child pornography, would you 7 account, after you reach out to the mer chant
8 immediately close the account? 8 and ask them to takeit off, if they takeit
9 A. Yes. 9  off, will you turn it back on?
10 Q. Arethereother circumstances under 10 A. Yes. Inmost cases.
L1  which you might only temporarily disable 11 Q. And then will you continueto
12  processing as opposed to immediately closing 12  review that sitefor any further violations?
L3 theaccount? 13 A. If G-2reportsit as achange.
14 A. Yes 14 Q. But you won't automatically review
15 Q. And what circumstances would those 15 it for further prohibited content?
16 be? 16 A. G-2 doesthat every month.
17 A. It could be an adult video that 17 Q. Just G-2, not an actual individual ?
18 statesatitle like hypnotized. We may say 18 A. Correct.
19  you haveto closethat video. We will turn 19 Q. What isyour understanding of
PO your cards off until you close the video so 20 replica products?
P1  you can continue processing. 21 A. Stylelike.
D2 Q. Soyou would turn the cards off 22 Q. Arethereany other phrasesused to
P3  beforeyou actually spoke with the merchant? 23 refer toreplica products?
D4 A. Correct. 24 A. Stylecopy.
D5 Q. And how do you turn the cards off? 25 Q. Copied on itsown?
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2 A. Stylecopy. 2 Q. Andyou don't recall when the
3 Q. What about fake? 3  policy wasimplemented?
4 A. No. 4 A. Last year or so.
5 Q. Did Delta Card Serviceshavea 5 Q. Sosometimein 20097
6 gpecific palicy relating to merchant selling 6 A. Orlate'08. | honestly don't
7 replicaproducts? 7 remember the exact timeframe.
8 MR. PARADISE: Objection to form. 8 MS. COYLE: Wewill mark thisas
9 A. Asfar as specific? 9 Lemos Exhibit 3.
10 Q. Any padlicy. 10 (Whereupon, aMay 5, 2009 E-mail,
11 A. What timeframe? 11 WNB-27334, was marked as Exhibit
| 2 Q. In 2006. 12 Lemos-3 for identification as of this
| 3 A. Forreplica? 13 date by the Reporter.)
1 4 Q. Yes. 14 Q. Just takea moment to review the
15 A. No. 15 E-mail. WhoisFrancisco Rivera?
| 6 Q. 2007? 16 A. Heisthe current applications
g A. | don't remember. 17  manager.
1 8 Q. 2008? 18 Q. Do applications per sonnel work
19 A. | honestly don't remember what date 19 closely with therisk department?
PO -- 20 A. Define closdly.
P 1 Q. Isthereapolicy in place now? 21 Q. Doyou interact typically during
D 2 A. Yes 22 theday, do you send e-mailsto each other
D3 Q. What isthepolicy? 23 duringtheday?
D4 A. We are not underwriting for 24 A. Yes
PS5 replic 25 Q. Would you read the E-mail aloud,
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2 please? 2 Q. What type of merchant would result
3 A. "Asagenera rule of thumb we are 3 inalow rate of chargebacks being acceptable?
4 no longer approving merchants that sell 4 A. Any type?
5 Replicas, Copiesor Fakeitems. Thisisone 5 Q. Yes.
6 of thefew business types that MasterCard 6 A. That'skind of abroad question.
7 prohibits." 7  Can you be more specific?
8 Q. Sodoesthat refresh your 8 Q. Wadll, wewill takereplica
9 recollection asto when the policy changed? 9 merchants. What would be an acceptable level
10 A. Theactual policy change was, | 10  of chargebacks?
L1 think, till in'08 or '09. But asarule of 11 A. Depends on the chargeback type.
L2 thumb, based on this, we may not have been 12  Depends on the merchant.
L3 approving them. 13 Q. What arethefactorsthat are
| 4 Q. And that wasin responseto 14  considered in determining what an acceptable
L5 MasterCard rules? 15 chargeback rateis?
| 6 A. No. That was dueto the 16 A. Any replicamerchant?
L7  chargebacks for non-receipt of merchandise. 17 Q. Replicamerchant.
| 8 Q. Wasthereahigh rate of 18 A. Type of chargeback, number of
L9  chargebacksfor replica product accounts? 19 transactions, the return policy and timein
PO A. Definehigh rate. 20  business.
P 1 Q. Let'sstart out with what an 21 Q. What type of chargebackswould be
P2 acceptablerate would be. 22 likely toresult in alower threshold that
D3 A. Depends on the merchant type. 23 would be acceptable as char gebacks?
P4 Q. For Internet merchants? 24 A. Technical chargebacks.
P 5 A. Depends on the merchant. 25 Q. Which arewhat?
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2 A. Authorization related. 2 A. If someone purchased areplica
3 Q. What about goods not described as 3 product, and they are saying that it isnot a
4 described? 4 replicaproduct?
5 A. Depending on the type of 5 Q. lamsorry. | will start over.
6 chargeback; the reason for it. 6 I f someone pur chased what they
7 Q. lsn't goods not described the 7  believed to be a designer handbag and then
8 reason or isthere adifferent reason? 8 complained that it was not an authentic
9 A. Wéll, not as described can be it 9 designer product, isthat areason for a
L0  wasred, it was supposed to be blue. 10  chargeback?
11 Q. Sorry, didn't mean tointerrupt. 11 A. Yes.
| 2 A. That'sit. 12 Q. And haveyou ever encountered those
13 Q. What if thereason wasit was fake? 13 typesof chargebacks?
1 4 A. Fakeasin? 14 A. Encountered meaning?
1 5 Q. A fakeproduct. | thought it was 15 Q. Areyou familiar with them
L6 an authentic product but it wasfake. 16 occurring?
L7 MR. PARADISE: Objection to form. 17 A. | think | have seen one.
1 8 A. It would have to be a burden of 18 Q. Would that result in thethreshold
19  proof. 19  for acceptable number of chargebacks being
PO Q. Isthat typeof -- isthat atype 20  higher?
P1  of chargeback that you would be familiar with, 21 MR. PARADISE: Objection to form.
P2 that somebody had complained that they 22 Y ou can answer.
P3  purchased areplicaproduct and it wasafake, 23 A. It would depend if the merchants
P4 not an authentic product? 24 website said | am selling specifically what
P 5 MR. PARADISE: Objection to form. 25  thecomplaint was. If itsaid | am selling a

TSG Reporting - Worldwide — 877-702-9580

16 (Pages 58 to 61)




Page 62

Page 63

1 RHONDA LEMOS 1 RHONDA LEMOS
2 designer bag and they didn't get a designer 2 Q. Would you requirethe website to
3 bag, that'sanissue. 3 sateexplicitly these arereplica products,
4 Q. Sowasthereany policy in place 4 they arenot genuine or authentic products?
5 that required merchantsselling replica 5 MR. PARADISE: Objection to form.
6 productsto disclaim that they were selling 6 A. Again, if it sayson the
7 authentic products? 7 application replica, the website should match
8 A. | didn't understand. 8 replica. If it doesn't, the appsis not going
9 Q. Wasthereany policy that would 9  tobeapproved.
LO  requirethe merchant to makeit clear tothe 10 Q. Sothereplica applicationsform
L1 customer that it wasoffering replicaproducts 11  would always make clear they werereplica
L2  asopposed to authentic designer products? 12  products?
13 MR. PARADISE: Objection to form. 13 A. Asfar as| understand.
| 4 Y ou can answer. 14 Q. Did you ever see any applications
| 5 A. Thewebsite would have to state 15 that said they were selling clothing or
L6  specifically what we are selling. 16  handbagsthat then proved to be offering
| 7 Q. Did you require merchantsto state 17  replica products on the siteswithout noting
L8 that they were selling replica productsif 18 itintheapplication?
L9 that'swhat they were selling? 19 A. Repeat that for me, please.
PO A. If their website says they were 20 Q. Didyou ever see any applications
P1  selling it and that's what their application 21 that didn't describe the goods sold as
P2 said, then they should match. 22 replica; for instance, they just described
D3 Q. Didyourequireany kind of a 23 them asclothes or handbags, then during the
P4 disclaimer on the website? 24 course of thereview process, turned out that
P 5 A. Canyou be more specific? 25 thewebsite was selling replica products?
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2 A. | want to repeat to make sure | did 2 guestions this morning have been about
3 understand. 3 Delta Card and, as you know, Miss
4 Did we ever see an application that 4 Lemos is an employee of Delta Card and
5 would say like clothing or handbags and then 5 isalso herein her personal capacity,
6  during the process of review, before approval, 6 and has been answering, you know, in
7 it showsreplica on the website? 7 that respect.
8 Q. Yes 8 | would just note that
9 A. Yes. 9 Woodforest's knowledge of, you know,
10 Q. Anddidyou haveany concernsasto 10 being a separate company from Delta
L1 whether the goods offered on thewebsitewere 11 Card maybe quite different and in most
12  being sold to customers as authentic goods? 12 cases, you know, much less than what
1 3 A. If it saysreplica, then they are 13 Miss Lemos has stated.
14 replica 14 So, you know, | would just note
L5 Q. Sothewebsite would always say 15 that if you want to know Woodforest's
16 that they werereplica products? 16 knowledge on atopic noticed, that you
L7 A. Tomy knowledge. L7 should ask Miss Lemos, you know, what
18 MR. PARADISE: Isthisagood 18 is Woodforest's knowledge of a certain
19 point for a break? 19 topic. You are free to ask whatever
PO MS. COYLE: Sure. 20 questions. She will keep answering
D1 (Whereupon, an off-the-record 21 guestions to the best of her
p 2 discussion was held.) 22 knowledge. But, you know, that was
P 3 MR. PARADISE: Before we start, 23 just -- | just wanted to clarify that
P4 just so everything is clear, | think 24 for the record since thisis ajoint
P5 pretty much the entirety of your 25 deposition.
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2 MS. COYLE: Thank you. 2 was no concern with replicas and chargebacks
3 Q. When welast left off, wewere 3 atthattime.
4 talking about replica products. Werethere 4 Q. Wasthereconcern that replicas
5  concerns specific to the sale of replica 5 might beillegal?
6 productsrelating torisk issues? 6 A. That'stwo different terms.
7 A. Canyou be more specific? 7 Q. Wasthereany concern that replica
8 Q. Sorry. Werethereparticular risk 8 productscould beillegal?
9 issuesrelatingtothe sale of replica 9 A. Areplicaproduct isareplica
L0 products by merchantsrelating to either 10  product. So--
L1 chargebacksor illegal goods being sold? 11 Q. What | am asking iswhether anyone
| 2 MR. PARADISE: Objection to form. 12  was concerned that any of the goods sold by
13 Y ou can answer. 13  replicaproductswereillegal; for example,
1 4 A. What timeframe are you talking 14  werecounterfeit?
L5  about and, specifically, are you asking about 15 A. If I am understanding your question
L6  chargebacksor -- 16 correctly, areplicais different than a
L 7 Q. | am using chargebacks as one 17  counterfeit product. So | would have to say
18 example since you asked meto bemore 18 no.
19  gpecific. But if therewere other concerns 19 Q. Soit wasyour understanding that
PO other than chargebacks, including whether the 20 replicaswere never counterfeit products; is
P1  goods sold wereillegal, then | would liketo 21 that what you are saying?
P2 know the answer to that aswell. 22 A. Areplica-- itismy understanding
D3 A. Any time frame or timeframe? 23 that areplicaisareplicawhichisastyle
P4 Q. Let'sstart with in 2006/2007. 24 like. Soto me-- sorry, to me, it sounds
P5 A. 2006/2007, to my knowledge, there 25  likeyou are asking me two different
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2  questions. 2 question, specifically, a replica mer chant
3 Q. What | am asking iswhether there 3 sdling products exclusively over the Internet
4 wasany concern that replica products might 4 would be a high-risk merchant?
5 alsobecounterfeit products? 5 A. Yes
6 A. Not to my knowledge. 6 MS. COYLE: Let'smark 4.
7 Q. Wasthereany other reason that 7 (Whereupon, an E-mail chain,
8 DeltaCard Servicesmight have been concerned | 8 WNB-27341-'42, was marked as Exhibit
9  about merchantssdling replica products? 9 Lemos-4 for identification as of this
10 MR. PARADISE: Objection to form. 10 date by the Reporter.)
11 A. My understanding, if the 11 Q. Just takeaminutetolook at the
L2 application came in asreplica and the website 12 E-mail.
13  saysreplica, they are saying they are selling 13 A. Okay.
L4 replicaand they are selling replica, there 14 Q. WhoisNancy Nielsen?
L5  was no concern. 15 A. | don't know.
16 Q. Would they be a high-risk merchant? 16 Q. Do you know what International
g A. If amerchant is selling 51 percent 17 Merchant Solutions, Inc. is?
18  or more on the Internet, they are high risk. 18 A. No.
19 Q. Soan Internet merchant exclusively 19 Q. You never heard of them?
PO sdling replica productsover the Internet 20 A. Nope.
P1  would beahigh risk? 21 Q. Dothey appear to be an agent
D 2 A. Any merchant selling any product 22  seekingto place a merchant with --
P3 51 percent or more over the Internet is high 23 A. Based onreading the E-mail, it
P4 risk. 24 doesread asif itisasaesofficetrying to
P5 Q. But theanswer to my previous 25  find out about an application for amerchant.
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2 Q. And doyou know what they mean when | 2 Q. Dothink it relatesto thefact
3  they ask -- when they say thewebsite " is 3 thatitisareplicaste?
4  sdlingreplica shoes. If they put that on 4 A. Inreadingit, it reads, if the
5 thewebsite, can you placeit?" 5 first sentence is okay, then someone reading
6 A. Wédll, it readsisthey are asking 6 it, "The merchant can bill the customer's card
7 ifitisseling replicashoes, if they place 7 oncethe product has been shipped to the
8 itonthewebsite, canyou placeit. It 8 consumer. Isthisthe case? Ideally we would
9  appearsthey are asking, if that's on the 9 likefor the merchant to have some inventory
L0  website, will you approve the application. 10  onhand" and that's behind it.
11 Q. Andtheresponseisfrom Matt Ivy. 11 So if you are asking me to come to
12 |sMatt Ivy a Delta Card Services employee? 12  aconclusion, my conclusion would be that it
13 A. Yes heis. 13  was based on the second paragraph. It didn't
1 4 Q. How doyou interpret theresponse 14  havethe okay besideit.
15 about making the statement that theshoesare 15 Q. Thanks.
16 replica? 16 MS. COYLE: Wewill mark Exhibit
L7 A. ltreadsasif, in hisreview, it 17 5.
18  showed that it does state that the shoes are a 18 (Whereupon, a June 6, 2007 E-mail
19  replicaso heissaying okay. 19 with attachments, WNB-27335-'340, was
PO Q. And then thetop of the chain from 20 marked as Exhibit Lemos-5 for
P1  Earl Baxter saying, " Thisisnot an account we 21 identification as of this date by the
P2 arewilling to approve now." 22 Reporter.)
D3 Do you know what the reason for 23 Q. Justtakealook at thefirst page
P4 that would be? 24 of thedocument after the E-mail. You don't
D5 A. No. 25 havetoread the wholething.
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2 A. Okay. 2 thesummary of the account activity dated
3 Q. What isWoodforest Bank's Potential 3 January 17, 2007?
4  LossSummary form? 4 A. "1/17/2007, 12:30:55 Collins, Carol
5 A. Itisaform the risk department 5 A(COLLINS,1272) merch. opened with us on
6 put together to notify, by the analyst. If 6 11/06... flagged for chargeback, ch 4863 for
7 they have apotential loss cominginona 7 $471.00 which was resolved on Jan. 16, 2007.
8  merchant over acertain dollar amount, they 8  Merch. sdllsreplicagoods on the Internet,
9  will send it to the management team so we are 9  which makes me uneasy... merch. being so new
L0  aware they have identified a possible loss. 10  and already having 2 cb in less than three
11 Q. And they send that to the 11 months (red flag)... MBL 15k, ATS 160.00, HTA
L2  management team at Woodforest? 12  750.00... good credit, TRA 14%, no real
| 3 A. DdtaCard. 13 estate, actually had hardly any credit to
L 4 Q. Why doesit say Woodforest Bank at 14  speak of... Diedriecall thismerch. on
L5 thetop? 15  1/09/07, was asking for docs. The voice mail
| 6 A. Because it would be aWoodforest 16  wasfull... the cell phone # we have is not
L7  merchant. 17  accepting calls at thistime... makes me very
1 8 Q. Canyou explain what you meanbya [18 uneasy...| aswell caled merch. and the cell
19  Woodforest merchant. 19 # said the customer you are calling is not
PO A. When the form was originally 20 accepting calls at thistime... the other
P1  created, we had more than one bank we 21 number supposed to be business # says the
P2 processed. We did service providing for. 22 voicemail isfull sol could not leave a
D3 Q. And now that'snot the case? 23  message... | fedl that this might be fraud
o A. Correct. 24 issues..."
D5 Q. Canyou read the second box under 25 Q. Doyou know who prepared this, it
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2 saysatthetop -- 2 Q. Why doyou think that the person
3 A. "Meb." 3 noted that thefact that thereplica goods
4 Q. Doyou know whothat is? 4  werebeing sold on the Internet made them
5 A. Yes 5 uneasy?
6 Q. Whoisthat? 6 A. | can't answer for her.
7 A. Mimi Boyde and in the collection 7 Q. Didyou ever talk to anyone at
8  department. 8 DeétaCard Services about whether selling
9 Q. Doesshedtill work at Delta Card? 9  replica goodson the Internet would make
10 A. Yes. 10  somebody concerned about the merchant?
| 1 Q. Why doyou think she noted that, 11 MR. PARADISE: Objection to form.
L2 "themerchant sellsreplica goodson the 12 A. Specificaly, | am -- not to my
L3 Internet which makes me uneasy" ? 13  knowledge.
| 4 A. Who are we talking about? 14 Q. Waswhether a merchant was selling
| 5 Q. The person who prepared this 15  replica goodson the Internet taken into
L6 report. 16 consideration in determining the discount
| 7 A. Mimi didn't do that. 17 ratesthat they would be charged?
| 8 Q. Whodid that? 18 A. Repeat that for me, please.
1 9 A. Thiswould be Collins, Carol A. 19 Q. Waswhether replica goodswere
b0 Q. Under theinvestigator column? 20  being sold on the Internet a factor in
P 1 A. Correct. 2?1  determining the merchant's discount rate?
p 2 Q. AndwhoisCallins, Carol? P2 A. | don't know because we don't set
D3 A. A previous employee. 23 discount rates.
P4 Q. In DeltaCard Services? 24 Q. Who setsthediscount rates?
PS5 A. Correct. 25 A. The salesperson.
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2 Q. Theagent or thel SO? 2 money from each merchant goesto Delta Card?
3 A. Correct. 3 A. It depends.
4 Q. DoesDelta Card Services approve 4 Q. Canyou givemeafor instanceif a
5 therate? 5 discount rateis 3%, how doesthat 3%
6 A. What do you mean by approve? 6  breakdown?
7 Q. Iftherateisnot what you would 7 A. ltdepends. Thereisan expense
8 consider to be sufficient, would you go back 8 factors on what the card brands are charging
9 tothesalesagent and say it needsto be 9  for that transaction to go through -- to go
L0  higher? 10  through. Thefeefor the card type based on
1 1 A. My understanding, if it is not 11 theassociation's charges. And then any
L2  wherethey are actualy -- if we arelosing 12  expensesthat would have taken place with the
13  money on therate, they will send it back. 13  authorization, and then it is netted and then
L 4 Q. Sothereissomeanalysisdoneat 14  the net iswhere the difference comesin.
L5 DeltaCard astowhat an appropriaterate 15 Q. Doyou sharethe-- doyou share
16  would be? 16  some percentage beyond what the card
| 7 A. Theanalysisiswhetheritisa 17 associationstake with the sales agent?
18  cost effective account. Based on our 18 A. Depends on the sales relationship.
19  expenses. 19 Q. Sticking with that exhibit, can you
PO Q. Canyou explain exactly how the 20  turn tothe second page and do you seethe
P1  finances breakdown, how Delta Card Services 21 entry for 1/17/07?
P2 profitsfrom these processing transactions? P2 A. 1/17/07.
D3 A. If you can be more specific with 23 Q. About halfway down the page.
P4 financial. 24 A. Okay.
D5 Q. Just explain, you know, how much 25 Q. You seewhereit saysrisky MUD
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2 278? 2 knockoff is someone who is selling something
3 A. Um-hum. Yes. 3 like something else.
4 Q. What would that mean? 4 Q. Wouldn't that be what your
5 A. A risky MUD, marketing unit 5 understanding of replicasis?
6 director, isarepresentative -- well, 6 A. Basicaly.
7 independent sales contractor who primarily 7 Q. Soknockoff meansthe samething as
8  writes new businesses. 8 replicas, in your understanding?
9 Q. And would the number indicate who 9 A. In my understanding.
L0 theMUD is? 10 MS. COYLE: Let'smark thisas
1 1 A. Yes. 11 Exhibit 6.
L2 Q. Do you happen to know what number 12 (Whereupon, a November 30, 2007
L3 278refersto? 13 E-mail with attachment, WNB-13694-'95,
| 4 A. Yes. 14 was marked as Exhibit Lemos-6 for
| 5 Q. Whoisthat? 15 identification as of this date by the
| 6 A. Matonish and Monatella's office. 16 Reporter.)
| 7 Q. Isthat Joe Monatella's office? 17 Q. WhoisJoe Monatella?
| 8 A. Yes. 18 A. Anindependent sales office.
L9 Q. Then gomg down to 1/31/07, do you 19 Q. WhoisAlvaKeyser?
P00 seewhereit says, " online merch. sells 20 A. A previous employee.
P1  knockoff replicas’ ? 21 Q. And what was her position?
D 2 A. Yes 22 A. Underwriting analyst, | believe.
D3 Q. What isyour under standing of the 23 Q. Did you supervise her?
4 term knockoff? 24 A. No, | did not.
P 5 A. My understanding of the term 25 Q. Canyou look at theimage attached
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2 totheE-mail, and can you tell me what the 2 Q. Did you ever communicate with him?
3 descriptor information referred toin Joe 3 A. No, | did not.
4  Monatdla's E-mail isin thisimage? 4 Q. Did you ever communicate with Joe
5 MR. PARADISE: Canyou read back 5 Monatdla?
6 that question, please. 6 A. Yes.
7 (Whereupon, the aforementioned 7 Q. And what did you communicate about
8 guestion was read back by the Court 8 with Joe Monatella?
9 Reporter.) 9 A. What time period, when?
10 MR. PARADISE: Objection to form. 10 Q. Did you communicate with him often?
1 1 A. Sorry, what isyour question? 11 A. Currently?
| 2 Q. | would liketo know what this 12 Q. Back in 2006, 2007.
L3  descriptor infoissupposed to mean, looking 13 A. | don't know by often what you mean
L4 at theimage? 14 by often.
1 5 A. | honestly don't know. 15 Q. Onceaweek?
| 6 Q. Doyou know why it says Nathan 16 A. Could be.
L7  Counley in the box for cardholder's name? 17 Q. Regularly?
| 8 A. No, | do not. 18 A. Regularly.
19 Q. Doyou know who Nathan Counley is 19 Q. About merchant applications?
PO or Counley? 20 A. It would be risk issues, about risk
D1 A. Yes 21 issues.
D2 Q. Whoishe? 22 Q. Would you ask Joe Monatellato
P 3 A. Inthesalesoffice. 23 follow-up with merchants about risk issues?
D4 Q. Somebody that you wor ked with? 24 A. That'skind of ageneral question,
D5 A. No, | did not. 25  but normaly itisjust if he has any contact
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide ~ 877-702-9580

21 (Pages 78 to 81)




TSG Reporting - Worldwide — 877-702-9580

Page 82 Page 83
1 RHONDA LEMOS 1 RHONDA LEMOS
2 information. 2 Q. Sodid Joe Monatella act asa
3 Q. Soafter hewould bring you the 3  go-between between the shopping addiction and
4 merchant application, would hethen bea 4 DdtaCard?
5  go-between between you and the mirror; doyou | 5 A. It appearsheisasking us, yes.
6 reach out to the merchant directly? 6 Q. Doyou recall having any other
7 A. Areyouasking inrisk? 7 communication with him about the shopping
8 Q. Yes 8 addiction?
9 A. It depends on the account. 9 A. Not to my recollection,
10 MS. COYLE: Let'smark thisas 10  specificaly.
11 Exhibit 7. 11 Q. Areyou familiar with the
12 (Whereupon, an E-mail dated 12  bagaddiction.com?
13 February 5, 2008, WNB-21046-'47, was 13 A. Inwhat sense?
14 marked as Exhibit Lemos-7 for 14 Q. Haveyou heard of it?
15 identification as of this date by the 15 A. Yes
16 Reporter.) 16 Q. Whatisit?
17 Q. Isthat an E-mail that was sent to L7 A. Itisamerchant.
18  you? 18 Q. Onethat was serviced by your
19 A. Yes. 19  company?
PO Q. What isthe shopping addiction? 20 A. They had a merchant account, yes.
D1 A. Where do you see that? 21 MS. COYLE: Thiswill be
D2 Q. Thebottom part of the chain on the 22 Exhibit 8.
P3  first page. 23 (Whereupon, documents were marked
D4 A. It appearsto be the merchant's 24 as Exhibit Lemos-8 for identification
P5  name. 25 as of this date by the Reporter.)
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2 Q. Haveyou seen thisdocument before? 2 referred to as the application.
3 A. Yes 3 Q. Wasit the practicetoinclude
4 Q. Whatisit? 4 screen shots of merchant website with the
5 A. Itisamerchant application. 5 application?
6 Q. For theLaurette Company? 6 MR. PARADISE: Objection to form.
7 A. Correct. 7 A. If they have a checklist and it
8 Q. Andthemerchant nameis The Bag 8  requiresit on the checklist then, yes, it
9 Addiction? 9  would be attached.
10 A. D/bla, correct. 10 Q. Dothe pagesattached to the back
| 1 Q. ItisaWoodforest National Bank 11  of thelnternet merchant review checklist
L2  application? 12  appear to be pagesfrom the website for the
| 3 A. Itisamerchant bank card 13 application?
14 application, yes. 14 A. Givemejust one second. Based on
15 Q. Did you seethisapplication at the 15  how they read, yes.
L6 timeit was submitted? 16 Q. Canyou just walk methrough the
g A. Not to my knowledge. 17  checklist and explain what each of these boxes
| 8 MR. PARADISE: Just so the record 18 isfor?
19 isclear, | don't believe that the 19 A. First one says request the user
PO entirety of Exhibit 8 isthe 20  name and password to -- if it is awebsite and
D1 application. | don't know if the 21 it'smembership and you have to type in your
P 2 witness looked through all of the 22 user name or password to see what ison the
D3 documents. There are a number of 23 site, they will check to seeif itislike
D 4 pages added on afterwards that | don't 24 that.
P5 believe are actually part of what you 25 Q. Soitisnot checked becausethe
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2 dtedidn't requireamembership? 2 Q. Okay. Goon.
3 A. Correct. 3 A. Thenext one, toll-free telephone
4 Q. And-- 4 number. If it ison the website, they will
5 A. Then they would check, verify that 5 checkit. The customer service E-mail or
6 thesitewasup and running; if it is checked. 6  phone number.
7 Review membership information if they take 7 Q. Isthat required?
8  memberships. If they took them for longer 8 A. Yes. You haveto have contact
9 than three months, it would be checked. They 9 info, clearly marked details on how the
L0 will check for review for pay-by-minute 10  cardholder will be billed including what shows
L1  services because we don't take those. 11  open on the cardholder statement and if itis
L2  Complete description of goods or services 12  there, they will check it. Refund policy,
L3 offered. Wereviewed it or he reviewed it, 13  they will check it. If it isthe transaction
L4 they would check it. 14  currency, they will check for U.S. currency.
| 5 Q. Stop therefor one moment. What 15 They will check it if itisaproblem. Sorry,
L6 doesthat mean, a completedescription of the 16  if itisnot aproblem. Legal restrictions on
L7  goodsor servicesoffered? 17  the website, they will check. Consumer data
| 8 A. If the website shows what their 18 privacy, they will check. Security method for
19  understanding is, what they are selling, they 19 thetransmission of data. Y ou want meto go
PO are going to check off onit. 20 onto the next section?
P 1 Q. Soitissomething that the website 21 Q. Aretheseunchecked because they
P2 saysitself? 22 arenot applicableto the site?
D3 A. Based on what the analyst 23 A. Yes.
4 understands they are going to be selling, 24 Q. Go ahead with the next section.
PS5  correct. 25 A. Google search for phone number and
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2 ensurethat no restricted merchants are 2 authorization and to transmit the transaction.
3 connected to the merchant. 3 Q. Wecan skip the high-risk merchant.
4 Q. What doesthat mean? 4 A. Okay.
5 A. Normally, that meansthat they are 5 Q. Part. Thisapplication was from
6  checking to make sure that it is not on the 6 2006. Arethereadditional boxes now on the
7 BBBor-- 7 current application or isit essentially the
8 Q. What'sthe BBB? 8 same?
9 A. Better Business Bureau complaint 9 A. | believeit's been changed.
L0  board for things of that sort. 10 Q. Doesit include anything new?
11 Q. And why wouldn't that be checked on 11 A. | believeit might.
L2  an application? 12 Q. What do you think it might include?
| 3 A. | can't answer for this one but 13 A. | believe there are keywords added
L4 normally it meansthey didn't find anything. 14  and other changes, but | can't recall them
15 Q. It doesn't mean that they didn't 15 all.
16  look? 16 Q. Then under section two, whereit
| 7 A. | can't answer whether they looked 17 says, " shop the merchant" ?
L8 ornot. Print screen shotsfor thefile. 18 A. Okay.
19 Q. What -- 19 Q. Isthissomething that's supposed
PO A. Sorry. 20 tobedonefor all Internet sites?
P 1 Q. What are payment gateways? 21 A. No.
P 2 A. Itisacompany based on the type 22 Q. Which sitesare they supposed to
3  of equi pment or software that the merchants is 23  shop themerchant?
P4 processing through, that they use to -- how do 24 A. Registered merchants.
P5 | describeit. To kind of connect to get the 25 Q. Andregistered merchantsarethe
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2 areasthat areregistered under MasterCardor | 2 Q. | realizethey arehard toread.
3 Visaprograms? 3 Butlet'stry togothrough the headings. In
4 A. Correct. 4 thefar left column, it lookslikethat'sthe
5 Q. Soan Internet merchant that was 5 date, correct?
6 seling exclusively productsover the I nternet 6 A. Yes
7 would not beon MasterCard or Visa's 7 Q. And then the column after that says
8 registered merchant program? 8 sales?
9 A. Unlessit was aregistered type of 9 A. | can't seeit. But okay.
10 account. 10 Q. And then the column after sales, |
1 MS. COYLE: Exhibit 9. 11 think it lookslikeit says number of sales.
| 2 (Whereupon, a document, WNB-00087, 12 Canyou seethat?
13 was marked as Exhibit Lemos-9 for 13 A. Yes
| 4 identification as of this date by the 14 Q. Andthenreturns.
15 Reporter.) 15 A. Okay.
1 6 Q. Haveyou seen thisdocument before? 16 Q. And then the column after next is
| 7 A. Yes. 17  chargebacksreceived?
1 8 Q. Canyoutdl mewhat it is? 18 MR. PARADISE: Did you do number
19 A. | canttell youwhatitiscalled 19 of returns?
PO because | don't remember. But all these are 20 MS. COYLE: No, | didn't do number
P1  blacked out. | can't seethe headings. But 21 of returns. So that's number of
P2 itisaspreadsheet of activity for the 22 returns. | couldn't actually read
P3  Laurette Company. 23 what that said. | skipped that one.
P4 Q. Soitistheir processing history? 24 Q. Chargebacksreceived istheone
D5 A. Their transaction history, yes. 25  after number of returns?
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2 A. Okay. 2 Q. And then the next column for
3 Q. Soaccordingto this, it lookslike 3 chargeback reversals, what doesthat mean?
4  therewerechargebacksin December '06, 4 A. | can'tread. Sorry, what isthe
5 January '07, February '07, February '‘03and so | 5 heading?
6 on. 6 Q. Sayschargeback reversals. | am
7 A. Okay. 7 pretty surethat'swhat it says.
8 Q. Doyou agree? 8 MS. COYLE: Do you have a better
9 A. Based on the data, yes. 9 copy of this?
10 Q. Would that be an unusually high 10 MR. PARADISE: Yes. | mean, |
L1  number of chargebacks? 11 think the original that was produced
1 2 A. What's unusually high, what's your 12 to you was clearer, but thislooks
L3 definition? 13 like a copy that was made of a copy
1 4 Q. That'swhat | am askingyou. | am 14 for the common deposition.
L5  tryingto get a sense of what isunusual or 15 MS. COYLE: | think that's
16  unacceptablelevel of chargebacks. 16 correct.
g A. Depends on the type of account and 17 MR. PARADISE: | do haveone. It
18  thetype of chargebacks. 18 is not the Bates version. Itisclear
19 Q. Widll, thisaccount being a high 19 S0 at least the witness can see.
PO risk Internet merchant account, would it be 20 A. The number of chargebacks dlash
P1  considered acceptable to have char gebacks 21  reversals.
P2 almost every month? 2 Q. What doesthat mean?
P3 A. Again, itisgoing to be based on 23 A. The number of chargeback account or
P4 thetype of chargebacks that are coming in for 24 reversals.
P5  the merchant. 25 Q. What doesit mean if they are

TSG Reporting - Worldwide — 877-702-9580

TSG Reporting - Worldwide — 877-702-9580

24 (Pages 90 to 93)




TSG Reporting - Worldwide — 877-702-9580

Page 94 Page 95
1 RHONDA LEMOS 1 RHONDA LEMOS
2  reversed? 2 that all goto Delta Card or further divided?
3 A. The chargeback was reversed, that 3 A. That'sthe grossthat comesin
4 meansthere was arebuttal to it and sent back 4 prior to al the expenses and revenues or --
5 tothe cardholder. 5 Q. What ispaid tothecard
6 Q. Thenext column over that, | think, 6 associations?
7 on my poor copy looks like month-end fees? 7 A. Correct.
8 A. Right. 8 Q. Then the next column, net profits,
9 Q. Andtheoneover that, daily 9 that'swhat resultsfor Delta Card after
L0  discount? 10  everything hasbeen paid?
11 A. Discount paid. 11 A. After. Well, that's the net of it
L2 Q. What doesthat mean? 12  beforethey split of what goes Delta Card.
| 3 A. That would be thetotal on the 13 Q. Beforethe split between Delta Card
L4 discount rate payment based on the deposit. 14 and whom?
| 5 Q. Canyoutrytoexplainthatina 15 A. Whomever itis. IfitisDeta
L6  way that breaksit down alittle bit? 16 Card or the sales rep or whoever.
| 7 A. Daily discount would be the 17 Q. Soit would be after the card
L8  discount rate times the volume for the day, 18 associations have taken their rate, but before
19 daily. Sothediscount paid would be the 19 theagent or someone else was being paid?
PO percentage they paid on that. 20 A. Correct.
P 1 Q. And that would be paid to whom? 21 Q. And who else might be paid other
p 2 A. To the merchant who was paying to 22 than the agent?
P3  DeltaCard gross prior to any feesor 23 A. Thebank.
P4 expenses. 24 Q. Thebank meaning Woodforest?
P 5 Q. And thenisthat amount -- does 25 A. Correct.
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2 Q. What would Woodforest get out of 2  copied on?
3 thistransaction? 3 A. That'swhat it shows.
4 A. My understanding, Woodforest makes 4 Q. Takealook at theletter, it
5  $0.02 per transaction. 5 appearstobealetter from Visareferringto
6 Q. No matter what the total value of 6 ahighrisk telemarketing registration.
7  thetransaction is? 7 A. Um-hum.
8 A. Correct. 8 Q. What isthishighrisk
9 Q. AndtheMUD residual iswhat goes 9 telemarketing registration program?
L0 totheagent? 10 A. Thisispart of those registration
1 1 A. Correct. 11  programs, the merchant has to be registered.
| 2 Q. Andthelast column, what doesthat 12 Q. And can you tell me, again, what
13 say? 13  categories of merchantsfall under that?
14 A. MCPSincome. 14 A. Likel said, dating, ones with
15 Q. Sothat'sthetotal that Delta Card 15 memberships, adult, and othersthat | couldn't
L6 or MCPStakes after -- 16 recall.
| 7 A. Everything. 17 Q. But it wouldn't includeinternet
| 8 Q. -- Woodforest and banksand the 18 merchant selling replica products?
19 card associations, | mean. 19 A. No.
PO MS. COYLE: Exhibit 10. 20 Q. Do you know what per centage of your
D1 (Whereupon, an E-mail dated March 21 businessisattributed to high-risk merchants?
D 2 30, 2006, WNB-03621-'622, was marked 22 A. No, | donot.
D3 as Exhibit Lemos-10 for identification 23 Q. Do you have an under standing of how
D4 as of this date by the Reporter.) 24 much revenueisearned through high-risk
D5 Q. Thisisan E-mail that you were 25  merchant accounts, each merchant?
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2 A. Through Internet accounts, no, | do 2 But, normally, high risk codes could be sic
3  not. 3 codesthat we designate high risk internally
4 MS. COYLE: Exhibit 11. 4 for our monitoring.
5 (Whereupon, a November 15, 2007 5 Q. Itlookslikethose appear on the
6 E-mail with attachments, 6 first page of the spreadsheet under thesic
7 WNB-13554-'558, was marked as Exhibit 7  description?
8 Lemos-11 for identification as of this 8 A. Sorry, what page?
9 date by the Reporter.) 9 Q. Thefirst page of -- the second
L0 Q. Could you just walk methrough this 10  page of the spreadsheet which is Bates 13556.
L1  spreadsheet. 11 A. Okay, those would be merchants not
L2 A. Assoon as| get achanceto look 12 facetoface.
L3 atit. 13 Q. Sogoing back to thefirst page,
L4 Q. Sure. 14  canyou just explain each of the columns, what
15 A. Okay. 15 they mean?
| 6 Q. Sogoing back tothe E-mail, it 16 A. | canread what it states.
L7 saysit only refersto " High Risk sic codes.” 17 Q. But can you give me any context?
| 8 What issic codes? 18 Explain what the categoriesarefor each
L9 A. A standard -- | am not sure of the 19 column?
PO exact -- what it stands for but, basically, it 20 A. Sales strategization, appearsto be
P1  isastandard industry code to describe a 21 volumes, number of merchants, the number of
P2 general description of what the merchant does. 22 type of account. Percentage of total
P 3 Q. And theseareall high-risk 23 merchant. Appearsto bethetotal percentage
P4 merchants, based on this E-mail? 24 of that, those number of accountsin that
P 5 A. | amnot either party involved. 25  volumerange. Then the next column shows a
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2 volume and then the next percentage is the 2 tobe. Thesecond half is monthly limit,
3  percentage of the sales volume. 3 averageticket.
4 Q. Percentage of the sales volume of 4 Q. What doesthe averageticket refer
5 themerchant or of something else? 5 to?
6 A. 1just canonly tell what youis 6 A. Theinformation on the application
7 based on | am reading now. Sorry, | don't 7  that states what their anticipated average
8  know. 8 ticketisfor their business.
9 Q. Andthetotal, the percentage of 9 Q. What isthe averageticket refer to
L0 total merchant column refersto? 10 specifically?
1 1 A. It appearsit refersto the 11 A. Theaverage ticket that's on the
L2  percentage of that type merchant and that 12  application for that merchant stating what
L3 category. 13  their business's average sale ticket amount
L4 Q. Andthen thevolumeistheamount 14 s
L5  of the merchants sales? 15 Q. Sotheaverageticket isthe
| 6 A. That'swhat it appears. 16 transaction amount?
| 7 Q. Then going to the second page, in 17 A. Not necessarily the transaction
18 columnsD & E, what do thoserefer to? 18  amount but what the ap saysit isgoing to be.
19 A. Well, that first half it says 19 MS. COYLE: Exhibit 12.
PO year-to-date volume summary, VisaMasterCard 20 (Whereupon, documents,
Pl summary. VM summary. October isthe next 21 WNB-27516-'529, were marked as Exhibit
P2 one 2 Lemos-12 for identification as of this
D3 Q. Isthat thetotal volumefor the 23 date by the Reporter.)
P4 year for each of these merchants? 24 Q. Haveyou seen thisdocument before?
P5 A. Categories, that's what it appears 25 A. Yes
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2 Q. Canyou tel mewhat it is? 2 don't even believe you had asked for
3 A. It'saspreadsheet breaking down 3 the salesrep. | think that was just
4 the merchant, the ticket, the number of 4 added on because this came out of the
5 transactions, the volume, and Woodforest's 5 context out of or abelief these were
6 gross profits from that merchant. 6 al Nathan Counley's accounts, and it
7 Q. You said Woodforest gets $0.02 for 7 actually turned out that actually not
8 -- 8 all of them was. That's why that was
9 A. Per transaction; correct. 9 indicated. Thereis other
L0 Q. Doyou know who prepared this? 10 information. | believe you have the
1 A. | believe our IT department. 11 applications and full files for each
L2 Why arethe other salesreps, other 12 of these merchants which would
L3 than Nathan Counley, not included in the 13 indicate the sales rep on the
L4  middle column? 14 application. So | believe you aready
1 5 A. | don't know. 15 have that information.
| 6 Q. Doyou know who other salesagents 16 MS. COYLE: All right. We will
L7  whoreferred these merchantsare? 17 look that over.
| 8 A. No, | do not. 18 Exhibit 13.
19 MS. COYLE: Wewould liketo 19 (Whereupon, documents,
PO request that information. 20 WNB-00933-'935, was marked as Exhibit
P 1 MR. PARADISE: Okay. | cantell 21 Lemos-13 for identification as of this
p 2 you that this document was prepared 22 date by the Reporter.)
D3 specifically in response to your 23 Q. Haveyou seen this document before?
P4 request and correspondence that we had 24 A. Yes.
P 5 with your firm on this matter. | 25 Q. What isit?
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide  877-702-9580
Page 104 Page 105
1 RHONDA LEMOS 1 RHONDA LEMOS
2 A. Itisamerchant application. 2 Q. Haveyou seen thisdocument before?
3 Q. And whoisthe merchant? 3 A. Yes
4 A. Frank Adobily. Sorry, if | am 4 Q. Whatisit?
5  pronouncing that wrong, d/b/a carbon copy 5 A. It'san applications department
6 replicasdot come. 6 training presentation.
7 Q. What istheproduct for sale? 7 Q. Istheapplications department
8 A. Replicabags. 8 trained by therisk department?
9 Q. Itsaysclosed on 8, 17,09 in the 9 A. No, they are not.
L0  margin. 10 Q. Doyou know who prepared this
1 1 A. Okay. 11 application?
| 2 Q. Doesthat mean the account was 12 A. Francisco Rivera
L3 closed? 13 Q. Canyou turn to page 11, which is
| 4 A. That'swhat it would mean to me. 14  Bates26991, and, please, read the text.
15 Q. And can you tell by looking at the 15 A. From the beginning?
L6 application why it was closed? 16 Q. Yes
| 7 A. | don't see any referenceto why on 17 A. "Restricted merchants do not accept
18  the application. 18  restricted by the associations, online tobacco
19 Q. What isthe number 4717 19  sales, cigarettes and tobacco, cigars
PO A. | don't know what that is. 20  excluded, ok, collection agency -- do not
D1 MS. COYLE: Exhibit 14. 21 accept either owning or not owning the debt,
D 2 (Whereupon, a document, 22  certain adult content - listed on Internet
P 3 WNB-26981-'27003, was marked as 2?3 checklist, online gaming, knockoffs, copies,
D4 Exhibit Lemos-14 for identification as 24 replicas.”
D5 of this date by the Reporter.) 25 Q. Sosincethisdocument isfrom July
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2 2008, as of that time, the association has 2 account.
3 prohibited servicing mer chants with knockoff | 3 Q. Onthenext page, thereisa
4 copy or replica accounts? 4  separatebox that says" Restricted Merchants,
5 A. Ask meone moretime, please. 5 Restricted by MCCS'?
6 MS. COYLE: Do you want to read 6 A. Okay.
7 the question back? 7 Q. Do you want to go ahead and read
8 (Whereupon, the aforementioned 8 that?
9 question was read back by the Court 9 A. Restricted merchants do not accept
1 0 Reporter.) 10 restricted by MCCS. Live animals and non-face
1 A. | don't know that. 11  toface environments. No moto or Internet
L2 Q. Why would it say that in this 12  transactions, must be face-to-face, no
L3  presentation? 13  shipping involved - cardholder to arrange for
| 4 A. It was prepared by Francisco Rivera 14  shipping, foreign cards in excess of 15% -
L5 sol don't know that. 15 prefer to be at 5-10%, multi-level marketing,
L 6 Q. Doyou have any reason to believe 16  pyramid schemes - airline related memberships
L7 hewouldn't accurately represent the 17  or discount clubs, charter companies ok, day
L8  association guidelines? 18 tripsonly, own hotel and transportations,
1 9 A. Yes 19  subscriptions, memberships and calling card
b0 Q. What would that be? 20  salesmust get calling card - not just codes,
D1 A. Inorder to take -- sometimes when 21 low volume- 10K or less, small ticket, $10 or
P2 we do not want to accept a certain type of 22 less”
P3  account, we may tell our 1SO officesit is 23 Q. IfitwasMCCSor Delta Card that
P4 ggainst regulations in order to not have to 24 didn't want to take mer chant accounts selling
P5  defend our action of not accepting the 25  replicas, why wouldn't that be included on
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2  thisrestricted by MCCSlist? 2 Q. And on behalf of the company, was
3 A. | can't answer that question. 3 thereatimewhen all employeeswere asked not
4 Q. Doyou believethat Delta Card 4 todestroy any documentsrelating to this
5 stopped accepting merchants selling replica 5  lawsuit?
6 productsasof July 2008? 6 A. | don'trecall.
7 MR. PARADISE: Objection. Asked 7 Q. Do you know who collected the
8 and answered. You can answer. 8 documentsrelating to thislawsuit?
9 A. Canyou read that back to me. 9 A. Some.
10 (Whereupon, the aforementioned 10 Q. And who wasthat?
11 guestion was read back by the Court 11 A. Me
| 2 Reporter.) 12 Q. Did you collect documentsfrom
1 3 A. | don't know the specific date. 13  employeesof Woodforest?
L 4 Q. Wasthereatimewhen you were 14 A. DeltaCard.
L5  advised to preserveall recordsrelating to 15 Q. Only Delta Card?
L6 thislitigation? 16 A. Correct.
L 7 A. | don't understand. 17 Q. Do you know who collected documents
18 Q. Wereyou advised that you should 18 from Woodforest, if anyone?
19  not destroy any records, documentsor e-mails 19 A. Not that | am aware of.
PO that might berelevant to the claimsin this 20 Q. You'renot aware of documents being
Pl  lawsuit? 21  collected?
p 2 A. Areyou asking medirectly or asin P2 A. Oh, | don't know. | don't know.
P3  the company? 23 MR. PARADISE: | can represent
D4 Q. Both. 24 that documents were collected on
P5 A. | wasnot specificaly told that. 25 behalf of Woodforest aswell. She may
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2 not have knowledge of that. 2 A. | amnot sure.
3 MS. COYLE: That'sfine. Wedid 3 Q. How did you go about collecting the
4 notice that as one of our topics. 4 documents?
5 MR. PARADISE: Yes. That'swhy | 5 A. The documents he reguested from me,
6 am just representing on behalf of 6 | pulled off of our imaging system and sent to
7 Woodforest that documents were 7  Chuck.
8 searched for and collected on behalf 8 Q. What isyour imaging system?
9 of the entirety of Woodforest. 9 A. Weimageall our applications and
10 Q. Wereall -- strikethat. 10  all our chargeback docs electronically. So |
| 1 Were documents collected from all 11  haveto pull it in order to giveit to him.
L2 Delta Card employees? 12 Q. Did you run searcheson the server?
13 A. What do you mean, asfar as 13 A. Not me, no.
L4 documents? 14 Q. Did somebody?
15 Q. Any materials, whether e-mails, L5 A. Yes.
L6 hard copy files. 16 Q. And were searchesrun on employees
L7 A. Itismy understanding, yes. 17 emails?
18 Q. And whoinstructed you to collect 18 A. Yes.
L9 documentsor any other materials? 19 Q. And wereemployees hard-copied
b0 A. Chuck Vernon. 20  files searched?
D1 Q. And when wasthat? 21 A. Asfar as| am aware, we don't keep
p 2 A. | don't know the specific date. 22 hard copy files at our desk.
D3 Q. Wasit within thelast six months? 23 Q. Isthereafile-- aretherehard
D 4 A. | think it's been longer than that. 24 copieskept asa matter of recordkeeping
D5 Q. Thelast year? 25 anywhere?
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2 A. Not that | am aware of. 2 Q. IsthereaWoodforest officein the
3 Q. Arethereemployeesof Delta Card 3 samevicinity as Delta Card?
4 who are also employees of Woodforest? 4 A. Yes.
5 A. No. 5 Q. What isthat address?
6 Q. DoesDelta Card haveaboard? 6 A. Thereiscertain sectionsin the
7 A. Yes 7 building, same building.
8 Q. Whoisontheboard? 8 Q. You areinthe same building?
9 A. That, | don't know. 9 A. Some, yes.
10 Q. Doyou know whoison the board of 10 Q. Whodoyou report to?
11  Woodforest? 11 A. Stan Power.
(9 A. No, | do not. 12 Q. Andwhat ishistitle?
| 3 MS. COYLE: Off the record. 13 A. CEO and president of Delta Card
| 4 (Whereupon, an off-the-record 14  Services.
| 5 discussion was held.) 15 Q. Do you know who the chairman of
| 6 Q. Whereisyour officelocated? 16 DeltaCard Servicesis?
g A. InWoodlands, Texas. 17 A. | don't want to give you the wrong
| 8 Q. What isthe address? 18 time
19 A. | amdrawing ablank. 25231 19 Q. You can say you don't know if you
PO Grogans Mill Road. 20  don't know.
D1 Q. And whereisWoodforest located? 21 A. | don't know.
D 2 A. There are many offices. 22 Q. Who asked you to be Woodforest's
D3 Q. IsthereaWoodforest located in 23 30(b)6 witness?
P4 the Woodlands? 24 MR. PARADISE: Objection. | don't
P5 A. Yes 25 see the relevance of that, and | think
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2 that could call for attorney/client 2  Woodforest or Delta Card?
3 privilege information. It doesn't 3 A. DedtaCard.
4 matter. She was designated on behalf 4 Q. DoesWoodforest haveany rolein
5 of the company. 5 theapproval process?
6 MS. COYLE: | am not asking what 6 A. No.
7 anybody told her. | am asking for the 7 Q. Doany Woodforest employeesreview
8 identity of who asked her. 8 theapplications?
9 MR. PARADISE: | am instructing 9 A. Attime of approval, isthat what
10 her not to answer. | don't careif it 10  you are saying to me?
| 1 isrelevant, and | think it is 11 Q. Prior toor at timeof approval.
| 2 improper and calls for attorney/client 12 A. No.
13 privileged information. 13 Q. Arethey submitted to Woodforest
L4 Q. Areyou going to abide by your 14  after they have been approved?
L5 counsd'sinstruction? 15 A. Not to my knowledge.
| 6 A. Yes. 16 Q. IsWoodforest kept informed of
| 7 Q. IsChuck Vernon employed by 17 Delta Card'sbusiness activities?
L8  Woodforest? 18 MR. PARADISE: Objection to form.
1 9 A. Tothebest of my knowledge, yes. 19 A. Canyou bealittle bit more
b0 Q. Doyou report to him in any way? 20  gpecific?
P 1 A. No. 21 Q. Sure. DoesDelta Card Services
D2 Q. Isthereany contract between 22 report to Woodforest about business matters
P3  Woodforest and Delta Card Services? 2?3 such asitsrevenues, itsrisk programs,
P4 A. | don't know that. 24 thingsof that nature?
P 5 Q. Who approves merchant applications, 25 A. | don't know.
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2 Q. Can Woodforest instruct you to 2 A. Yes.
3 terminatearelationship with the merchant? 3 Q. DoWoodforest and Delta Card share
4 A. | don't know. 4 an|T department?
5 Q. | think earlier you testified that 5 A. No.
6 DeltaCard Servicesisadirect subsidiary of 6 Q. And you don't know who collected
7  Woodforest; isthat correct? 7 Woodforest'sdocuments?
8 A. | don't recall saying that. 8 A. No, | do not.
9 Q. What'sthe corporate relationship 9 MR. PARADISE: Just so therecord
10  between the two? 10 isclear, | can represent that
11 A. Wearetwo separate companies. 11 Woodforest documents were also
12 Q. IsDeltaCard owned by Woodforest? 12 searched. However, there were very
13 A. No, they are not. 13 few, if any, responsive documents that
14 Q. Who ownsDelta Card? 14 were in the possession of Woodforest.
15 A. | am not sure of that answer. 15 But | can definitely confirm that
1 6 Q. Soyou don't know whether 16 afull search was done of both
L7  Woodforest owns Delta Card or not? 17 Woodforest and both Delta Card for
18 A. | know Woodforest doesn't. 18 electronic documents and paper
19 Q. Woodforest doesn't own Delta Card? 19 documents.
PO A. Correct. 20 Q. Can you tell me by whom?
P1 Q. Earlier you testified that thel T 21 MR. PARADISE: It wasat the
P2 department collected documentsin thismatter? 22 direction of in-house counsdl at
D3 A. Correct. 23 Woodforest.
D4 Q. Wereyou referring to Delta Card's 24 Q. Can wego back to the processing of
P5  IT department? 2?5 thetransaction. Can you just describethe
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2 processin alittle bit greater detail asit 2 Woodforest isthe acquirer because they are
3  appliesto Woodforest and Delta Card, whodoes | 3 the member bank with the card association and
4  what? 4  wearetheir service provider for the
5 A. Inthe processing of the S5  processing.
6 transaction? 6 Q. And areyou aware of any
7 Q. Yes 7  regulationsthat requirethe acquiring bank to
8 A. Woodforest does nothing. 8  monitor the credit card processing service?
9 Q. Woodforest does nothing? 9 A. Define monitor.
10 A. Correct. 10 Q. Tobeaware of your risk policies,
11 Q. DoesWoodforest take on any risk as 11 for example?
12 relating to the merchant? 12 A. Yes.
13 A. If thereisaloss, DeltaCard 13 Q. And what arethoseregulations?
14 takesit. 14 A. | don't know them off the top of my
15 Q. And Woodforest never hasany risk? 15 head.
16 A. Not asfar as| am aware of. 16 Q. Would they berequired to cease
17 Q. The$0.02 on every transaction 17  doing businesswith you, for example, if you
L8  earned by Woodforest ismeant to compensate 18  were-- if Delta Card Serviceswasviolating
19  Woodforest for what? 19 regulationsof Visaand Master Card?
D0 A. They are our sponsor bank for the 20 A. | don't know the extent of them.
P1  merchant processing and servicing. 21 Q. DoesWoodforest haveits own risk
P2 Q. What isthe sponsor bank'srole 22 guidelines?
P3  exactly? 23 A. For the bank?
D4 A. The associations require that your 24 Q. Yes
P5  financial institution to be an acquirer. So 25 A. | don't know.
TSG Reporting - Worldwide  877-702-9580 TSG Reporting - Worldwide  877-702-9580
Page 120 Page 121
1 RHONDA LEMOS 1 RHONDA LEMOS
2 Q. Haveyou ever had discussionswith 2 Q. Did they approvethe policy?
3  any employees of Woodforest about Delta Card's | 3 A. You are asking meif Woodforest
4 risk policies? 4 approved our policy?
5 A. Yes 5 Q. Yes.
6 Q. With whom? 6 A. Initialy, currently?
7 A. Chuck Vernon. 7 Q. Atanytime.
8 Q. Anyoneother than Chuck Vernon? 8 A. | amaware of approval on changes.
9 A. Yes 9 Q. Changestothe?
10 Q. Whoelse? 10 A. Tothecurrent policy.
11 A. Andy Power. 11 Q. Totheunderwriting guidelines?
12 Q. WhoisAndy Power? 2 A. To the current underwriting policy.
13 A. Heisanother attorney at the bank, 13 Q. And when wasthat?
14 | believe. 4 A. | don't know the specific date.
15 Q. IsWoodforest aware of Delta Card's 15 Q. Wasit thisyear?
16  specific policiesrelating to high-risk 16 A. No.
17  merchants? 7 Q. Did they ask you to make any
18 A. They have the underwriting policy 18 changestoyour policy?
19  for all merchants. 19 A. Not that | am aware of.
PO Q. Did they haveany rolein shaping 20 Q. Who at Delta Card would have
P1  thepolicy? 21 communicated with Woodforest about the policy?
P2 A. It waswritten by Delta Card. 22 A. Depends.
P 3 Q. Did Woodforest have any input into 23 Q. Would it beyou?
P4 thepolicy? 24 A. Couldbe.
P5 A. No. 25 Q. Anyoneeé€lse?
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2 A. Could be the underwriting VP. 2 associations and the regs for on-line gaming,
3 Q. Didyou ever discussDelta Card's 3 OFAC, | believe, and there may have been
4 policy with anyone at Woodforest other than 4 othersbut | don't recall.
5 thetwo attorneysyou mentioned? 5 Q. Did you ever discuss-- withdrawn.
6 A. Possibly. 6 | would liketo go back to the chargeback
7 Q. Doyou remember anyone 7 processfor aminute.
8 gpecifically? 8 Earlier, you testified that Merlin
9 A. It may have -- the auditors. 9 Solutionsplacearolein that process?
10 Q. Whoaretheauditors? 10 A. Correct.
1 A. Sorry. 11 Q. What exactly dothey do?
L2 Q. Who aretheauditors? 12 A. They receive al theincoming
| 3 A. First nameisMikeor Raina, | 13  chargebacks, and they work them from a
L4 believe are the names. 14  technical aspect.
| 5 Q. Arethey independent auditorsor 15 Q. They receive those from theissuing
L6  work within Woodforest? 16 bank?
L7 A. Woodforest employees. 17 A. From our processor.
18 Q. Doyou remember what you talked 18 Q. Andwhoisthat?
L9  about? 19 A. First Data Resources.
PO A. Not specifically. 20 Q. DoesWoodforest own First Data
D1 Q. Did they ever make any suggestions 2?1  Resources?
P2 about your policy? 22 A. No.
D3 A. | amtryingtothink. Therewasa 23 Q. Doyou know who ownsthem?
P4 time, | recall, for ensuring the guidelines 24 A. No, | do not.
PS5 covered the changesin the policy by the 25 Q. DoesWoodforest?
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2 A. No, they do not. 2 Q. Whointherisk department group?
3 Q. DoesWoodforest own Merlin 3 A. It could be anyonein the risk
4  Solutions? 4 department.
5 A. No. 5 Q. How many people currently work in
6 Q. Sowhen you say Merlin Solutions 6 risk?
7 worksit from atechnical standpoint, what 7 A. Including management, 20.
8 exactly doesthat mean? 8 Q. They areall employed by Delta Card
9 A. Theregulations from Visaand 9  Services?
L0  MasterCard require chargebacks within a 10 A. Correct.
L1 certaintimeframe. Certain documentationhas 11 MS. COYLE: Off therecord.
L2 tobeincluded. You haveto supply the 12 (Whereupon, an off-the-record
13  documentation within a certain time frame. 13 discussion was held.)
14 And their work flows from that aspect. And 14 Q. Earlier, when you were describing
L5 makesureall of that isvalid before they are 15 thetransaction, the processing plan, you
16  accepted or sent back to that issuing banks. 16 referred tothe authorization center?
| 7 Q. And thenif they are not sent back 17 A. Um-hum.
L8 totheissuing banks, they are sent to you? 18 Q. What exactly isthe authorization
19 A. They are debited to the merchant 19 center?
PO and the documents are imaged. 20 A. That'sthe processor and the
P 1 Q. And then after that, who 21  terminal dialsout. It goesto the processor
P2 investigatesit further? 22 who directs the transactions out to eventually
P 3 A. If it shows up as a chargeback 23  get their authorization response.
P4 dert, then the risk department will review it 24 Q. And theprocessor isFirst Data
P5  from the risk point of view. 25  Resources?
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2 A. Correct. 2 policiesin direct response of the lawsuit,
3 Q. DoesDelta Card havein-house 3 thislawsuit?
4 counsdl? 4 Q. Yes
5 A. We use Chuck Vernon. 5 A. No.
6 Q. Doyou consider him to be outside 6 Q. Did you change any policies around
7 counsd or in-house counsel? 7 thetimethat thislawsuit wasfiled?
8 MR. PARADISE: | am going to 8 MR. PARADISE: Can we, just for
9 object. That callsfor a-- something 9 the witness's clarification, tell her
10 of alegal conclusion | don't think 10 the date the lawsuit wasfiled. |
| 1 thiswitnessis qualified to give, but 11 don't know that she knows that
| 2 she can give it her understanding, if 12 necessarily.
| 3 she has one. 13 MS. COYLE: Itwas August 2009.
| 4 A. My understanding is outside. 14 Q. Around thetime of August 20009.
15 Q. Do you communicateregularly with 15 A. 20009, yes, | believe so.
L6  Woodforest employees? 16 Q. What paliciesdid you change around
L7 A. Canyou defineregularly? 17  that time?
| 8 Q. Onceaweek? 18 A. Change to the underwriting policy.
19 A. Not to my knowledge, no. 19 Q. Inwhat respect?
b0 Q. Soyoudon't regularly E-mail them? 20 A. That, | don't recall.
P 1 A. No. 21 Q. Did you change your policy
D2 Q. Did Delta Card change any policies 22  regarding doing business with replica
P3  inresponseto thislawsuit? 23 merchants?
P4 A. Let me make sure | understand your 24 MR. PARADISE: Again, you're
PS5  question. Did they change our policies or any 25 talking in August of 20097
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2 MS. COYLE: Yes, or around that 2 A. Yes
3 time. 3 Q. Isit your understanding that, in
4 A. | don't remember what changes we 4  preparation for today's deposition, that
5 putin that last change of the underwriting 5 Woodforest and Delta Card conducted an
6 policy. 6 investigation into this program?
7 Q. | think earlier you did testify 7 A. Yes.
8 that you changed thereplica merchant policy | 8 Q. Areyou awar e of what was lear ned
9 sometimein 2009; isthat correct? 9 from that investigation?
10 A. | thought it was either end of '08 10 A. It wasnever implemented.
L1  or sometimein'09. 11 Q. Ifthisprogram had been
| 2 MS. COYLE: Okay. That'sall we 12 implemented in 2006 -- actually, strike that.
1 3 have. 13 I'n 2006, you wer e the manager of
L 4 MR. PARADISE: | have acouple of 14 therisk department; isthat correct?
1 5 guestions just to follow-up on some. 15 A. Correct.
16 EXAMINATION BY 16
L7 MR. PARADISE: 17
1 8 Q. If you can take out Exhibit 1 that 18 (Continued on next page to include
19 welooked at earlier. | will dothis 19  jurat)
PO awkwardly from the side because it will take 20
P1  all of 30 seconds. 21
D2 A. Okay. D2
P 3 Q. Sodoyou recall thismorning, if 23
P4 you turn to the next page, do you recall you 24
P5  |ooked at this Power Point presentation? 25
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1 RHONDA LEMOS 1
2 Q. Ifthisprograr_n had been 2 EXHIBITS
3 mplemented at that time, would you have been 3
451 awareof it? 4  PLAINTIFFSEXHIBITS:
A. Yes 5
6 MR. PARADISE: | have no further 6
7 uestions.
9 Examination of this Witness was 8 NUMBER DESCRIPTION
10 concluded.) 9
11 10 EXHIBIT 1 WNB-03629-'03659 22
1:2% 11 EXHIBIT 2 WNB-09043 49
12 EXHIBIT 3 WNB-27334 57
" RHONDA LEMOS 13 EXHIBIT4 WNB-27341-27342 69
Subscribed and sworn to before me 14 EXHIBIT5 WNB-27335—:27340 71
W5  this day of . 2010. 15 EXHIBIT 6 WNB-13694-'13695 79
16 16 EXHIBIT 7 WNB-21046-'21047 82
NOTARY PUBLIC 17  EXHIBIT 8 Documents 83
17 18 EXHIBIT9 WNB-00087 90
18 19 EXHIBIT 10 WNB-03621-'03623 96
;g 20  EXHIBIT 11 WNB-13554-'13558 8
b1 21 EXHIBIT 12 WNB-27516-'27529 101
b 22 EXHIBIT 13 WNB-00933-'00935 103
b3 23 EXHIBIT 14 WNB-26981-'27003 104
P4 24
D5 25
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1 1
2 INDEX 2 CERTIFICATE
3 3
4 EXAMINATION BY PAGE 4  STATEOFNEW YORK )
5 : SS.
6 MS. COYLE 4 5 COUNTY OF NASSAU )
7 MR PARADISE 128 6
8 7 |, REBECCA SCHAUMLOFFEL, aNotary
9 8 Public for and_within the State of New Y ork,
10  INFORMATION AND/OR DOCUMENTS REQUESTED | 9 do hereby certify: o
11 10 That the witness whose examination
12 INFORMATION AND/ORDOCUMENTS ~ PAGE [+  IShereinbefore set forth was duly sworn and
13 1:2)’ that such examination is atrue record of the
testimony given by that witness.
14
15 Request for names of sales agents 102 14 | further certify that I am not
b6 15 related to any of the parties to this action
17 16 by blood or by marriage and that | am in no
s 17  way interested in the outcome of this matter.
18 IN WITNESS WHEREOF, | have hereunto
;cg) 19 set my hand this 29th day of June, 2010.
20
21 21 REBECCA SCHAUMLOFFEL
22 D2
23 P3
24 24
25 25
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GUCCI AMERICA, INC.
Civil Action No. 09-6925-HB
Plaintiff, :
v. . District Judge Harold Baer, Jr.

FRONTLINE PROCESSING CORPORATION;
WOODFOREST NATIONAL BANK;
DURANGO MERCHANT SERVICES LLC d/b/a
NATIONAL BANKCARD SYSTEMS OF
DURANGO; ABC COMPANIES; and JOHN
DOES,

Defendants. :
X

DECLARATION OF CHARLES A. VERNON IN SUPPORT OF
DEFENDANTS' MOTION TO DISMISS FOR LACK OF PERSONAL JURISDICTION

I, CHARLES A. VERNON, declare and state as follows:

1. I am Senior Vice President and General Counsel of Woodforest National Bank
("WNB"), a defendant in the above-noted action. I have personal knowledge of the facts and
matters discussed in this declaration, and if called as a witness, could and would testify to the
matters set forth below.

2. WNB is a bank, organized and existing under the laws of the United States, and
having its principal place of business at 25231 Grogan's Mill Road, Suite 175, The Woodlands,
Texas 77380.

3. WNB has never had an office or other business location in the State of New York.

4, WNB is not licensed to do business in the State of New York.

5. WNB has never had an employee, owner, officer or director in the State of New
York.

6. WNB does not own, use or possess any real property in the State of New York.

HESI IR



Case 1:09-cv-06925-HB  Document 21  Filed 10/30/2009 Page 2 of 3

7. WNB does not conduct business or actively solicit business in the State of New York.

8. The merchant service provider for WNB is Delta Card Services, Inc., a Texas
corporation who has conducted business under the names Merchants' Choice Card Services,
MCCS, Merchants' Choice Payment Solutions, and MCPS (hereafter collectively "MCCS").
MCCS has an office only in the State of Texas, and no office in the State of New York.

9. WNB, through MCCS, contracts for processing services for credit card transactions
for over 35,000 clients. Merely 0.0463% of WNB's business is generated from clients located in
New York.

10. There is a Web site that covers information about the personal and business services
of WNB and about the personal and business services for a federal savings bank known as
"Woodforest Bank," an entirely separate entity that is not involved in the allegations in this case.
The portion of the Web site which relates to the services of WNB is not directed to persons or
clients in New York because WNB has no branches in the state of New York. The portion of the
Web site which relates to the services of Woodforest Bank does refer to New York because that
entity does have branches in New York. But Woodforest Bank is not a party to any merchant
bankcard agreements, such as the agreement entered into by TheBagAddiction.com, which is the
subject of this case.

11. WNB has not engaged in any business or commercial dealings, or entered into any
contractual relationships, with any of the other named defendants in the State of New York.

12. WNB has not engaged in any business or commercial dealings, or entered into any
contractual relationships, with the Laurette Company, Inc., its principals Jennifer Kirk or Patrick

Kirk, or anyone else associated with or doing business as TheBagAddiction.com in the State of

PG 2
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New York. [ understood that the business conducted by the Laurette defendants under
TheBagAddiction Web site were conducted in and from the State of California.

13. It is alleged in this case that WNB and its merchant service provider MCCS have
contracted with other companies to settle the appropriate debits and credits for completed credit
card transactions made by the Laurette defendants on TheBagAddiction Web site. To the extent
that WNB was involved in the processing of credit and debits for such transactions, when the
purchases were made, WNB was unaware of the location of the customers who had purchased by
credit card transactions. In other words, at the time of the purchases, WNB had no knowledge of
whether and to what extent the transactions from sales under TheBagAddiction Web site were
with residents of the State of New York.

I declare under penalty and perjury that the foregoing i jrue and correct.

Executed on z}fday of October 2009 By: M/ W\

Charles A. Yernon
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e MCPS Corporate Office
a P.O. Box 8339
G The Woodlands, TX 77387-833%
. 1-800-327-0093
MercHAaNnTS' CHUICE
PayMENT SOLUTIONS Home | AboutUs | PClDataSecurity | ContactUs
MCPS Solutions Join Our Sales Team Customer Service News and Events My MCPS
News and Events
» November 8, 2009 - Merchants' Choice Payment jion: uires Silverton Bank

Copyright © 2009
MCPS is a registered ISO/MSP
of Woodforest National Bank in

Houston, TX - Member FDIC

ortfolio of Agent Banks

e August 3, 2009 - Merchants' Choice Announces Corporate Rebranding Initiative
e June 30, 2009 - Merchants' Choice Markets Hypercom Qptimum to 41,000+ Retailers

e March 25, 2009 - Stan Paur Named to Head Marchants' Choice

MERCHANTS' CHOICE PAYMENT SOLUTIONS ACQUIRES SILVERTON BANK
PORTFOLIO OF AGENT BANKS

The Woodlands, Texas - November 8, 2009 - Merchants' Choice Payment
Solutions (MCPS), announced the acquisition of the portfolio of agent bank
relationships from Silverton Bank in Atlanta, Georgia.

“We are excited to have the opportunity to serve Silverton's agent banks and their
merchant customers,” said Stan Paur, president and CEO of Merchants’ Choice
Payment Solutions. “We will be working with the Silverton staff to insure an efficient
and seamless transition over the next few months. I believe the financial institutions
and their merchants will be very pleased with the levels of support and the quality
of service they receive from MCPS.”

The acquisition brings Silverton’s agent banks and merchant customers into an
existing network that delivers premium payment processing behind the scenes while
banks retain their business banking relationships. The move adds several hundred
banking institutions and several thousand merchants to the MCPS agent bank
program. MCPS offers a wide array of credit, debit, check, and other payment
services across multiple industries. Paur added that the acquisition of the Silverton
portfolio represents the first of a number of initiatives to expand the MCPS agent
bank and merchant bank program.

The integration will continue through the end of the year as Merchants’ Choice works
to provide immediate value for their new merchant customers and agent bank
partners.

MERCHANTS' CHOICE ANNOUNCES CORPORATE REBRANDING INITIATIVE

The Woodlands, Texas — August 3, 2009 — Merchants’ Choice Card Services (MCCS), a
top-ranked merchant services provider sponsored by Woodforest National Bank,
announced that effective today it is has changed its name to Merchants’ Choice Payment
Soluticns (MCPS).

Stan Paur, MCPS' new President and CEO states, “Merchants’ Choice Payment Solutions
was chosen as our new name because it truly reflects the fact that our company has
expanded beyond just credit card payment procassing to the ability to provide an array of
credit, debit and other payment services.”

Robert E. Marllng, Jr., Chalrman of MCPS and CEO of Woodforest National Bank said, “This
year MCPS is celebrating our 20th year in the payment processing industry and the fact that
we have grown to be one of the premiere merchant acquirers. We feel this change in
corporate identity demonstrates the breadth of our product and service offerings and our
future strategic direction.”

“We have a great company providing outstanding, high-value payment solutions and support
services to tens of thousands of merchants across the United States. Our intent is to leverage
the p! ional staff and our o ing service to b the pi d provider for the
merchant community,” added Mr. Paur.

Our new business identity incorporates an expansion of products and services as well as a
new corporate web address and email domain with mepscorp.com. MCPS has nearly 100
employees and over 300 sales offices providing electronic payment solutions to merchants
including but not limited to retailers, restaurants, physicians, dentists, gas stations and
convenience stores, auto repair facilities, lodging, beauty/barber shops, medical services, and
veterinarians.

MERCHANTS' CHOICE MARKETS HYPERCOM OPTIMUM TO 41,000+ RETAILERS

SCOTTSDALE, Ariz., June 30, 2009- Hypercom Corporation (NYSE: HYC) announced today
that Merchants’ Choice Card Services (MCCS), a top ranked merchant service provider also
known as Deltacard Services, has Class A certified and wilt market Hypercom’s high security
Optimum T4200 countertop and M4230 mobile payment terminals to its more than 41,000
customers in the United States.

“Hyp is a superb p i organization with sensible, secure and benchmark-setting
products that deliver new levels of security, features and capabilities to the retail countertop,”
said Larry Jones, Vice President Sales and Marketing, Merchants’ Choice Card Services.

“Merchants’ Choice Card Services’ selection, Class A certification and roll out of the Optimum

http://www.mcpscorp.com/en/cms/index.asp?283
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customers a broad range of options to serve any market need.

For further information on Hypercom's Optimum products please visit

http:/Awww.hypercom.com/products/.
About Hypercom (www.hypercom.com)

Global payment technology leader Hypercom Corporation delivers a full suite of high security,
end-to-end electronic payment products and services. The Company's solutions address the
high security electronic transaction needs of banks and other financial institutions, processors,
large scale retailers, smaller merchants, quick service restaurants, and users in the
transportation, petroleum, heaithcare, prepaid, unattended and many other markets.
Hypercom solutions enable businesses in more than 100 countries to securely expand their
revenues and profits. Hypercom is a founding member of the Secure POS Vendor Alliance
(SPVA) and is the second largest provider of elactronic payment solutions and services in
Western Europe and third largest provider globally.

STAN PAUR NAMED TO HEAD MERCHANTS’ CHOICE CARD SERVICES (MCCS)

The Woodlands, Texas — March 25, 2009 — Merchants’ Choice Card Services (MCCS),
also known as DeltaCard Services, a top-ranked merchant services provider, today
announced the appointment of Stan Paur as President and CEQ of the organization effective
March 23, 2009.

From 2006 to 2009, Mr. Paur served as Chairman of PULSE EFT Association LP, one of the
nation's leading ATM/debit networks. Prior to being named Chairman of PULSE, he served as
President and CEO for over 23 years. He was Chairman of the MasterCard Maestro U.S.A.
Board of Directors from 1991 to 1996. From 1986 to 1892, Mr. Paur served as Chairman of
the Shared N rks Executive A: iation. He ived his degree from Saint Louis
University.

Currently, Stan Paur is an Industry Advisor to the Payments Card Center of the Philadelphia
Federal Reserve Bank and is an Advisory Director to Woodforest National Bank. Also, since
1996, Mr. Paur has served as an Advisory Director to the Independent Bankers Association of
Texas. Mr. Paur has served as a spokesman for the firancial industry on several key
developments affecting electronic payments.

In making the announcement of Mr. Paur's appointment, Robert Marling, Chairman of MCCS,
said, “We are excited that Stan has elected to join our great company. His background
understanding of the slectronic payments industry will be a tremendous asset as we expand
our business.”

http://www.mcpscorp.com/en/cms/index.asp?283
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Exhibit 10.3
BANK CARD SERVICE AGREEMENT

Between Delta Card Services, Inc.
and Woodforest National Bank

This Bank Card Service Agreement (“Agreement”) is entered into this 1st day of January, 1996, by and between Woodforest
National Bank (“Bank’) and Delta Card Services, Inc. (“DCS”).

WHEREAS, Bank is engaged in providing retail merchants MasterCard and VISA processing services, and
WHEREAS, DCS is engaged in the business of providing various services required by licensees of VISA and/or MasterCard, and

WHEREAS, Bank desires to secure the business services of DCS for the purpose of serving retail merchant customers of Bank and
DCS desires to provide to Bank services on the terms and conditions set forth below.

NOW, THEREFORE, in consideration of the provisions and covenants contained herein, the parties agree as follows.

1. Term. The initial term of this Agreement will be for twelve (12) years (“Initial Term”). This Agreement shall automatically
renew for an additional two (2) year period (“Renewal Period”) unless canceled by either party by written notice to the other party at
least one hundred eighty (180) days prior to the expiration of the Initial Term. Thereafter, this Agreement shall continue to
automatically renew for additional Renewal Periods of two (2) years each until canceled by either party by written notice to the other
party at least one hundred eighty days (180) days prior to expiration of the current Renewal Period.

2. Services. During the term of this Agreement, Bank shall procure exclusively from DCS, and DCS shall provide or arrange to
have provided, the services described in Attachment A of this document, and incorporated herein by reference. Additionally, DCS
shall procure exclusively from the Bank, and the Bank shall provide, bank settlement services with respect to the merchant accounts
which are jointly owned by DCS and the Bank. DCS shall keep itself apprised of, and provide its services in accordance with, all
applicable laws, statutes, rules, regulations, by-laws and operating regulations of the U.S. government, applicable state governments,
VISA, U.S.A. and MasterCard International. DCS shall provide its services to Bank in accordance with industry standards.

3. Accounts Generated by DCS. During the term of this Agreement, the Bank shall have a right of first refusal to the greater of
(a) 200 merchant accounts, or (b) 90% of all merchant accounts, of less than $20,000 in monthly volume which are generated by DCS
during the term of this Agreement in its capacity as Independent Sales Organization (ISO). The Bank and DCS agree that accounts
generated by DCS, as ISO, under contract with Bridgeview Bank & Trust and VVoxcom are excluded from the foregoing calculation.
DCS agrees not to take an ownership interest in the accounts generated by Bridgeview Bank & Trust without the Bank’s prior written
consent.

4. Compensation. With respect to the first $5,000,000 in monthly volume, the Bank and DCS will shares equally in any and all
discount, transaction, service, statement, club, chargeback and other fees that may be generated from time to time by the merchant
business (all of which are referred to



collectively as the “Transaction Fees”) after the following deductions (all of which are referred to collectively as the “Deductions”):
(i)  Actual operating losses;
(if) Accruals for MasterCard and Visa Assessments;

(iii) Agreed upon third party expenses, including but not limited to billings from First Data Resources, forms printing
(applications, notices, etc.), merchant supplies not billed to the merchant, and Verifone costs; and

(iv) 1SO/MSP payments such as residuals.

Bank will be entitled to 30% and DCS will be entitled to 70% of the Transaction Fees generated on all monthly volume over
$5,000,000 and up to $10,000,000, after giving effect to the Deductions, which shall be allocated 30% to the Bank and 70% to DCS.
Bank will be entitled to 40% and DCS will be entitled to 60% of the Transaction Fees generated on all monthly volume over
$10,000,000, after giving effect to the Deductions, which shall be allocated 40% to the Bank and 60% to DCS. The Bank shall be
entitled to 40% and DCS will be entitled to 60% of the application fees generated by the merchant business.

A reconcilement of the compensation due Bank and DCS under this Agreement, containing, at a minimum, the information set forth at
Attachment B and computed in accordance with the illustration set forth at Attachment B, will be made each month by DCS, and sent

to Bank and Bank agrees to pay said amount due DCS upon receipt but in no event later than ten (10) days from receipt. Any amounts
not paid by the aforesaid ten (10) day period shall be deemed to be late payments and shall accrue interest at the highest rate allowable
by Texas law.

5. Ownership of Accounts. Except as provided in Paragraph 8 of this Agreement, DCS owns 60% and the Bank owns 40% of the
merchant accounts processed under this Agreement. Specific account ownership shall be determined by assigning accounts as equally
as possible in accordance with the foregoing proportions to DCS and Bank based on volume, profits, time on file, geographical
distribution, and SIC code. Notwithstanding the foregoing, however, in assigning specific account ownership, the Bank shall be
entitled to ownership of merchant accounts located in the Bank’s delineated market, as determined by the Bank’s Community
Reinvestment Act (CRA) delineated market. In the event of a termination or non-renewal of this Agreement, the Bank shall be entitled
to purchase DCS’s merchant accounts (including those accounts generated by the Bank as ISO pursuant to Paragraph 8) at fair market
value. Fair market value shall be determined by taking the average of bids secured from three companies in the business of acquiring
and/or processing merchant portfolios, one such company to be selected by DCS in its sole discretion, one selected by the Bank in its
sole discretion, and the third to be mutually acceptable to DCS and the Bank.

6. Sale of Accounts to Third Party. Neither the Bank nor DCS may sell, transfer or assign any of its merchant accounts to a third
party at any time during the term of this Agreement without the written consent of the other party and unless such selling party has
first provided the other party with (i) written notice of the proposed sale, including the price at which such sale will occur (the “Sale
Notice™), and (ii) an opportunity to buy said accounts at a price equal to or greater than the price offered in writing by the third party.
The other party may elect to purchase the accounts by giving written notice to the selling party within ten (10) days of receipt of the
Sale Notice. In the event that the other party elects to purchase the merchant accounts, such purchase must be closed within forty-five
(45) days of receipt of the Sale Notice. In the event that the other party elects not to buy the merchant accounts, the selling party may
sell such accounts upon the terms and conditions provided by the third party offer. In the event that the Bank sells, transfers or assigns
its merchant accounts as provided herein, the Bank agrees to continue to service DCS’s merchant accounts until such time as DCS
sells or transfers said accounts.
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In the event of a sale, transfer or assignment under this paragraph, by either party, the other party shall be entitled to its merchant
accounts as provided in Paragraph 5 of this Agreement.

7. Sale of Accounts to Bank. Notwithstanding the provisions of Paragraph 6, DCS shall have the option, upon one hundred and
twenty (120) days prior written notice to Bank, to sell to Bank merchant accounts having a fair market value of up to $1,000,000. Fair
market value shall be determined in the manner provided in Paragraph 5 of this Agreement. In the event that DCS exercises its option
to sell the Bank merchant accounts as provided herein, DCS agrees that, at the Bank’s option, it will continue to perform for the Bank
the services provided for hereunder at a competitive rate.

8. Ability of Bank to Act as ISO. During the term of this Agreement, the Bank may develop and operate its own 1SO, subject to
the following: (i) the Bank must give DCS 120 days prior written notice of the Bank’s intent to act as 1SO; (ii) the terms offered by the
Bank as ISO will be no more favorable than those offered by DCS; (iii) the Bank will not solicit any existing sales agent of DCS or
any sales agent who has been employed by DCS within six (6) months of the date of employment by the Bank; and (iv) the Bank will
be entitled to 60% and DCS will be entitled to 40% of the Transaction Fees and application fees generated on all merchant accounts
generated by the Bank as 1SO, after giving effect to the Deductions, which shall be allocated 60% to the Bank and 40% to DCS.

The Bank will own 60% and DCS will own 40% of the merchant accounts generated by the Bank as 1SO pursuant to this Paragraph 8.
Specific account ownership shall be determined in accordance with Paragraph 5 of this Agreement.

A reconcilement of the compensation due Bank and DCS under this Agreement, containing, at a minimum, the information set forth at
Attachment C and computed in accordance with the illustration set forth at Attachment C, will be made each month by DCS, and sent
to Bank and Bank agrees to pay said amount due DCS upon receipt but in no event later than ten (10) days from receipt.

9. Termination. Notwithstanding any contrary provision contained herein (except for the provisions of Paragraph 20), Bank may
terminate this Agreement upon sixty (60) days written notice to DCS, if DCS defaults in the performance of any obligation hereunder
and fails to cure such default within thirty (30) days after written notice thereof from Bank, or in the case of any default which cannot
reasonably be cured within said thirty (30) day period, fails to commence curative action within said period and thereafter to pursue
such curative action diligently until completed. In the event of a termination under this paragraph, DCS shall be entitled to its
merchant accounts as provided in Paragraph 5 of this Agreement.

Notwithstanding any contrary provision contained herein (except for the provisions of Paragraph 20), DCS may terminate this
Agreement upon sixty (60) days written notice to the Bank, if the Bank defaults in the performance of any obligation hereunder and
fails to cure such default within thirty (30) days after written notice thereof from DCS, or in the case of any default which cannot
reasonably be cured within said thirty (30) day period, fails to commence curative action within said period and thereafter to pursue
such curative action diligently until completed. In the event of a termination under this paragraph, the Bank shall be entitled to its
merchant accounts as provided in Paragraph 5 of this Agreement.

10. Maintenance of Account. During the term of this Agreement, DCS will maintain at the Bank an interest bearing account with
a balance at least equal to ten basis points of the average gross monthly merchant sales volume for the prior three months (the “DCS
Account”). To the extent that there is a net loss in any month during the term of this Agreement as calculated in accordance with
Attachments B and C of this Agreement 60% of the losses calculated pursuant to Attachment B and 40% of the losses calculated
pursuant to Attachment C shall be charged against the DCS Account.
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11. Processor. All pricing under this Agreement is dependent upon the Bank utilizing First Data Resources (“FDR”) as its third
party processor. DCS reserves the right to adjust the pricing of this Agreement in the event of a change by Bank in processor. The
Bank may change processors hereunder only with the consent of DCS, which consent shall not be unreasonably withheld.

12. Merchant Fees. The fees charged to merchants processed under this Agreement shall be mutually agreed upon by Bank and
DCS from time to time. No changes in said fees shall be made without the consent of both parties.

13. Confidentiality. Each party shall maintain in confidence, and not use or disclose to any non-party to this Agreement, either
during the term of this Agreement or thereafter, any confidential or proprietary information of the other parry. Confidential
information is information which relates to a party’s research, development, trade secrets, credit criteria or business affairs of it or any
of its customers or affiliates, but does not include information in the public domain, and does not include disclosure of such
information to parties already in possession of such information. The provisions of this paragraph shall survive any termination of this
Agreement.

14. Credit Reporting Agency. Bank authorizes DCS to obtain information froth credit reporting agencies for the purpose of
evaluating merchant credit worthiness under Bank’s subscriber number or other identification number identifying, Bank as the user of
the information.

15. Inspection. Information and records concerning Bank or a customer of Bank and in the possession of DCS shall be available
for inspection and audit by representatives or agents of Bank and by applicable regulatory agencies by presentation of written
authorization of Bank upon reasonable notice and during normal business hours.

Information and records concerning Bank or a customer of Bank to which services have been provided by DCS pursuant to this
Agreement and which are in the possession of the Bank shall be available for inspection and audit by DCS or representatives of DCS
upon reasonable notice and during normal business hours.

16. Limitation of Damages and Hold Harmless. In no event shall either party be liable for special, indirect or consequential
damages arising hereunder. Neither party shall be responsible for delays or failure in performance resulting from acts beyond the
control of such party. In no event shall either party’s liability under this paragraph exceed the total merchant services fees received by
the respective party hereunder in the twelve months immediately preceding the gross negligence or willful misconduct which created
said liability.

Bank will indemnify and hold DCS harmless from any claim, action, or judgments, including reasonable attorneys fees, associated
with the services provided by DCS pursuant to this Agreement unless such claim, action or judgment is as a result of gross negligence
or willful misconduct of DCS. Similarly, DCS will indemnify and hold the Bank harmless from any claim, action, or judgments,
including reasonable attorneys fees, associated with the services provided by the Bank pursuant to this Agreement unless such claim,
action or judgment is a result of gross negligence or willful misconduct of the Bank.

17. Compliance. Bank shall be responsible for establishing and/or approving the merchant credit policy (“Credit Policy”) to be
used by DCS in connection with the services to be provided hereunder by DCS in compliance with all laws, rules and regulations
applicable to all aspects of the operations of its VISA and/or MasterCard programs, including, without limitation, usury laws, the
Truth-in-Lending, Fair Credit Billing, Fair Credit Reporting, Equal Credit Opportunity, and Electronic Funds Transfer Acts, and all
rules and regulations promulgated hereunder, and all state laws and regulations.
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Bank agrees to indemnify and hold DCS harmless from and against all liabilities, claims, damages, losses or expenses, including
reasonable attorney’s fees, which arise out of, in connection with, or as a result of the services provided by DCS in accordance with
the Credit Policy. Similarly, DCS agrees to indemnify and hold the Bank harmless from and against all liabilities, claims, damages,
losses or expenses, including reasonable attorney’s fees, which arise out of, in connection with, or as a result of the services provided
by DCS which were not in accordance with the Credit Policy.

18. Ownership/Disposal of Records. The Bank and DCS jointly own and have ownership rights to the information, data and
records pertaining to the merchant accounts.

Information and records concerning the merchant accounts and in the possession of DCS shall be available for inspection and audit by
representatives and agents of Bank and by applicable regulatory agencies by presentation of written authorization of Bank, upon
reasonable notice and during normal business hours. All out-of-pocket costs associated with the preparation of reports associated with
these inspections and audits will be paid by Bank.

19. Governing Law. This Agreement shall be governed and construed in accordance with the laws of the State of Texas.

20. Arbitration. The parties agree that any dispute arising under this Agreement shall be submitted to binding arbitration in
accordance with the rules of the American Arbitration Association in Houston, Texas and in accordance with the corresponding laws
concerning arbitration under Texas law, and judgment upon the award rendered may be entered and enforced in any court of
competent jurisdiction. Without limiting the foregoing, any party submitting such dispute shall request the American Arbitration
Association to;

(@) Appoint a single arbitrator who (i) is an attorney licensed to practice law within the State of Texas and for not less than ten
(10) years; (ii) is knowledgeable in the field of industry relating to the subject matter of this Agreement; and (iii) who will follow
substantive rules of law;

(b) Require all testimony to be transcribed; and
(c) Require any award or decision to be accompanied by findings of fact and a statement of reasons for such award or decision.

21. Entire Agreement. This Agreement represents and comprises the entire Agreement between DCS and Bank with respect to
the subject matter hereof. Each party acknowledges that any representations, inducements, promises or agreements, oral or otherwise,
which are made by any party and not embodied herein shall not be valid or binding. This Agreement supersedes all negotiations,
conversations, discussions, correspondence, memoranda, and agreements between Bank and DCS covering such subject matter.

22. Madifications. This Agreement may not be changed, modified or altered except by written consent of both parties, which
shall not be unreasonably withheld.

23. Assignment. This Agreement may not be assigned except by written consent of both parties, which consent shall not be
unreasonably withheld.

24. Notice of Sale. In the event that either Bank or DCS enters into a letter of intent or other written agreement to sell all or
substantially all of its assets or stock to a third party, such party agrees to promptly give the other party notice of such potential sale.
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25. Notices. All written notices, requests or other communications under this Agreement shall be delivered in person, by national
delivery service, by telecopy or sent by certified mail return receipt requested, and shall be deemed sufficiently delivered if sent to the
parties as set forth below, or to such other address as may hereafter be specified by notice in writing.

If To DCS:

Delta Card Services, Inc.
E. Michael Gatewood, Chairman
16211 Park 10 Place
Houston, TX 77084

If To Bank:

Woodforest National Bank
Robert Marling, CEO
80 Uvalde
Houston, Texas 77015

All such notices, requests and other communications shall be deemed to have been sufficiently delivered for purposes hereunder on
the earlier of actual receipt or three days after the date of mailing. In the event the date by which any notice must be given under this
Agreement falls upon Saturday, Sunday or a holiday, such notice shall be deemed given on the first business day thereafter.

26. Waiver. No waiver shall be deemed to have been made by any party hereto of any rights hereunder unless such waiver is in
writing and signed by the party making the waiver, and then such waiver shall be effected only with respect to the specific instance
involved and shall in no way impair or affect any of the rights of any such party in any other respect or at any other time.

27. Severability. If any term of this Agreement or the application thereof to any person or circumstance shall, to any extent, be
invalid or unenforceable, the remainder of this Agreement shall be valid and shall be enforced to the fullest extent of the law.

28. Effective Acceptance. This Agreement shall become effective upon execution by an authorized officer of Bank and by an
authorized officer of DCS.

29. Heirs and Assigns - Survival of Rights and Obligations. The provisions of this Agreement shall be binding upon and inure to
the benefit of the parties hereto and their respective successors, heirs, legal representatives and assigns. Except as otherwise provided
herein, the parties acknowledge and agree that the sale, seizure, or other transfer by Bank of its rights or interests in any credit card
portfolio or other group of credit accounts for which DCS provides services under this Agreement, whether such sale, seizure, or other
transfer is made in whole or in part, and for whatever reason, shall not terminate or change the rights and obligations of the parties
under this Agreement.

30. Authority. Each party has full power and authority to enter into and perform this Agreement, and the person signing this
Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement and to bind the party on
behalf of which he signs.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first hereinabove stated.

DELTA CARD SERVICES, INC.
HOUSTON, TEXAS

By: /s/ E. Michael Gatewood
Title: Chairman

By: /s/ Randall Wilson
Title: Secretary/Treasurer

WOODFOREST NATIONAL BANK
HOUSTON, TEXAS

By: /s/ Gerald D. Cobb

Title: Chairman of the Board

By: /s/ Robert E. Marling, Jr.

Title: Chief Executive Officer



ATTACHMENT A
SCHEDULE OF MERCHANT SERVICES

This Schedule provides a description of merchant services to be provided by Delta Card Services.

A

Merchant Services:

Telephone Customer Service - includes toll free telephone service (800) for in-bound merchant calls, Monday - Friday
(except for holidays) from 8:00 AM - 6:00 PM, CST.

Mail Customer Service - includes handling and resolution of written inquiries, notices, retrieval requests, non-monetary
changes and disputes.

Merchant Monitoring - daily review of merchant activity to detect, research, and prevent unauthorized or fraudulent activity.
Client Servicing - includes assistance directly to Bank in response to questions, inquiries, problems or special requests.
Account Maintenance - includes data entry of new account information, non-monetary changes and monetary adjustments.
Merchant Chargeback Processing - includes the receipt, review and processing of cardholder chargebacks.

Exception Item Handling - research and resolution of exception items and unposted maintenance transactions entered at the
service center.

Service Center Management - includes management personnel with the ability and experience to administer service center
functions according to the standards set forth in Bank Card Service Agreement.

Settlement/Reconciliation Accounting - includes preparation, transmittal and accounting for settlement based on Processor’s
reporting and custom reporting developed by service center.

On-Line Application Processing:

Review for completeness and input of merchant applications to processor system.
Storage of documentation.

Audit/Review:

Audit processor statements of charges for accuracy.
Audit Visa/MasterCard quarterly assessment charges for accuracy.
Review merchant accounts for profitability and report exceptions to Bank.
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ATTACHMENT B
MONTHLY SETTLEMENT

WOODFOREST NATIONAL BANK /DELTA CARD SERVICES

Income (Transaction Fees):

Discount Fees/Transaction Fees
Statement Fees

Keyed Fee Surcharge
Minimum Discount Fees

Total Income

Expenses (Deductions):

Interchange Fees (MasterCard and Visa)

Actual Losses

Woodforest - Accruals
1. MasterCard Assessments
2. Visa Assessments

ISO/MSP Payments (Residuals)
FDR Charges
Other Third Party Expenses

Net income (Loss) before Application Fees

ILLUSTRATION OF DISTRIBUTION OF NET INCOME (LOSS)

Monthly Sales Volume
Less: 50/50 Sales Volume
Less: 70/30 Sales Volume

Equals: 60/40 Sales Volume

VOLUME

50/50 Sales VVolume ($5,000,000)
70/30 Sales Volume ($5,000,000)
60/40 Sales Volume ($5,000,000)

Total Amount of Sales Volume
Percentage of Net Income (Loss)

BEFORE APPLICATION FEES

DISTRIBUTION OF APPLICATION FEES

Bank: 40% of Application Fees
DCS: 60% of Application Fees

-9-

$15,000,000
5,000,000
5,000,000
5,000,000
DCS BANK
VOLUME VOLUME
$2,500,000  $2,500,000
3,500,000 1,500,000
3,000,000 2,000,000
$9,000,000  $6,000,000
60% 40%



ATTACHMENT C
MONTHLY SETTLEMENT
WOODFOREST NATIONAL BANK /DELTA CARD SERVICES

Income:

Discount Fees/Transaction Fees
Statement Fees

Keyed Fee Surcharge
Minimum Discount Fees
Application Fees

Total Income

Expenses (Deductions):

Interchange Fees (MasterCard and Visa)
Actual Losses
Woodforest - Accruals
1. MasterCard Assessments
2. Visa Assessments
ISO/MSP Payments (Residuals)
FDR Charges
Other Third Party Expenses

Net income (Loss)

DISTRIBUTION OF NET INCOME (LOSS)

Bank: 60% of Net Income (Loss)
DCS: 40% of Net Income (Loss)
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ADDENDUM TO BANK CARD SERVICE AGREEMENT

Between Delta Card Services, Inc.
and Woodforest National Bank

THIS ADDENDUM TO BANK CARD SERVICE AGREEMENT (this “Addendum”) is made and entered into effective as of April
8, 1998, by and between WOODFOREST NATIONAL BANK, a national banking association (the “Bank”) and DELTA CARD
SERVICES, a Texas corporation (“DCS”).

WHEREAS, Bank and DCS are parties to that certain Bank Card Service Agreement dated January 1, 1996 (the “Agreement”)
according to which DCS provides the Bank certain services incidental to the Bank’s provision of MasterCard and VISA processing
services to retail merchants, and

WHEREAS, pursuant to Section 3 of the Agreement, Bank has the right of first refusal on merchant accounts generated by DCS in its
capacity as Independent Sales Organization (“1SO”) subject to the certain exclusions, and

WHEREAS, Bank and DCS desire to also provide the Bank right of first refusal on these excluded accounts, under the terms and
conditions of the Agreement, provided however, that Sections 3, 4, 5, 6 and 12 of the Agreement are specifically modified by this
Addendum solely for said accounts;

NOW, THEREFORE, in consideration of the provisions and covenants contained herein, the parties agree to the specific modification
of the sections (section numbers correspond to the Agreement sections being modified) as follows:

3. Accounts Generated by DCS. During the term of the Agreement, Bank shall have a right of first refusal on the accounts
covered by this Addendum which are those accounts previously excluded in Section 3 of the Agreement. Those accounts include: (a)
ten percent (10%) of all merchants with $20,000 or less in monthly volume, after satisfying a 200 merchant minimum; (b) all
merchants with monthly volume greater than $20,000; and (c) accounts generated under contract with Bridgeview Bank & Trust and
Voxcom.

4. Compensation. DCS will retain any and all discount, transaction, service, statement, club, chargeback and other fees that may
be generated from time to time by the accounts processed under, and covered by, this Addendum. DCS will pay all expenses,
including but not limited to (i) actual operating losses, (a) accruals for MasterCard and VISA assessments, (iii) agreed upon third
expenses, including but not limited to billings from First Data Resources, forms printing (applications, notices, etc.), merchant
supplies not billed to the merchant, and Verifone costs; and (iv) ISO/MSP payments such as residuals. Bank will be entitled to two
cents ($0.02) per retail transaction processed by the accounts covered by this Addendum.
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ADDENDUM TO BANK CARD SERVICE AGREEMENT

Between Delta Card Services, Inc.
and Woodforest National Bank

5. Ownership of Accounts. DCS owns one hundred percent (100%) of the merchant accounts processed under, and covered by,
this Addendum.

6. Sale of Accounts to Third Party. DCS may not sell, transfer or assign any of its merchant accounts covered by this Addendum
to a third party at any time during the term of the Agreement without first providing Bank with (i) written notice of the proposed sale,
including the price at which such sale will occur (the “Sale Notice™), and (ii) an opportunity to buy said accounts at a price equal to or
greater than the price offered in writing by the third party. The Bank may elect to purchase the accounts by giving written notice to
DCS within ten (10) days of receipt of the Sale Notice. In the event the Bank elects to purchase the merchant accounts, such purchase
must be closed within forty-five (45) days of receipt of the Sale Notice. In the event the Bank elects not to buy the merchant accounts,
DCS may sell such accounts upon the terms and conditions provided the third party offer.

12. Merchant Fees. The fees charged to merchants processed under, and covered by, this Addendum shall be set by DCS in its
sole discretion.

13. Conflict of Terms. All other terms and conditions of the Agreement shall apply with respect to the accounts covered by this
Addendum to the extent that such terms do not conflict with the terms of this Addendum or any other amendment or modification of
the Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Addendum to be executed as of the date first hereinabove stated.

DELTA CARD SERVICES, INC. WOODFOREST NATIONAL BANK
HOUSTON, TEXAS HOUSTON, TEXAS

By: s/ E. Michael Gatewood By: /s/  Robert E. Marling, Jr.
Title: Chairman Title: Chief Executive Officer
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. s igh Volume
normal offerings from traditional merchant accounts. Telemarketing
’ Escort Merchants
. - Dati
Our PCI Compliant Gateway Features & Benefits oBook & Software
Event Tickets
s . . . ey s Prepaid Debit Cards
E’Reoccurrlng Billing gQu:Lckbooks Compatibility Offshore
@"Free Shopping Cart gFraud Protection Tools
E’"Buy Now" Button Generators gvirtual Terminals
. @'Load Balancing gAVS & CVV Codes
E'Secure' Connections Apply for FREE
99.9% Approved
(¥’ Batch Uploads, API START NOW!

MOTO - Mail Order/Telephone Order Merchants
Merchants accepting transactions through mail order/telephone order, telemarketing

and direct mail campaigns. =

From the basic Hypercom T7 terminal, to fast IP enabled terminals, to USB based I l
computer card readers (with QuickBooks compatibility), and wireless terminals, we can
provide the correct equipment for your swiped transactions. m

Retail Merchants

» Apply NOW!

. Hoed Auswers? Call 1966-415-2636

Apply Now! | Merchant Services | FAQ | Testimonials | Contact Us

This website and all of it's contents are Copyright ©2008 National Bankcard Systems of Durango.
All rights reserved.

National Bankcard Systems is a registered service provider for the following FDIC-Insured Banks:

JP Morgan Chase Bank; BankcorpSouth Inc, Tupelo, MS;
US Bank of Minneapolis, Minneapolis MN.

http://www.durangomerchantservices.com/ Serviées/credit-card-processing.htm 7/22/2008
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________ X
GUCCI1 AMERICA, INC.,

Plaintiff,

09-CV-6925
-against-

FRONTLINE PROCESSING CORPORATION, WOODFOREST
NATIONAL BANK, DURANGO MERCHANT SERVICES, LLC.
D/B/A NATIONAL BANKCARD SYSTEMS OF DURANGO

Defendants.
______________________________________________ X

DEPOSITION of the Defendant, DURANGO
MERCHANT SERVICES, LLC. by NATHAN COUNLEY, taken
by the Plaintiff, pursuant to Notice, held at the
offices of Gibson, Dunn & Crutcher, LLP., 200 Park
Avenue, New York, New York, on June 14, 2010, at
9:45 a.m., before a Notary Public of the State of

New York.

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com

516-608-2400



2 4
% APPEARANCES: ! Counley
3 - 2 NATHAN COUNLEY,
4 GIBSON, DUNN & CRUTCHER, LLP. 3 Having been first duly sworn before a Notary
Attorneys for Plaintiff . .
5 200 Park Avenue 4 Public of the State of New York, was examined
6 New York, New York 10166 5 and testified as follows:
BY: ROBERT WEIGEL, ESQ. 6
7 -and-
ANNE M. COYLE, ESQ. 7 EXAMINATION BY
° JENN?Egr_e COLGAN HALTER, ESQ 8 MR.WEIGEL:
9 T 9 Q  State your name for the record,
ﬁ 10 please?
LAW OFFICE OF TODD WENGROVSKY, PLLC.
Attorneys for Defendant 11 A Nathan Counley.
12 DURANGO MERCHANT SERVICES i
285 Southfield Road 12 Q Where do you live?
13 Box 585 13 A Madison, Wisconsin.
14 Calverton, New York 11933 14 Q  Have you ever been deposed before in a
BY: TODD WENGROVSKY, ESQ. 15  Jawsuit?
15
16 16 A No.
17 LERNER, DAVID, LITTENBERG, KRUMHOLZ & 17 Q 1don't want to know any details, but
MENTLIK, LLP. ) '
18 Attorneys for Defendant 18 has your lawyer explained to you what was
WOODFOREST NATIONAL BANK ;
19 600 South Avenue West 19 going to happen today?
Westfield, New Jersey 07090 20 A For the most part, yes.
20 , . .
BY: CHARLES P. KENNEDY, ESO. 21 Q I'mgoing to ask you questions. Do
g% 22 you understand that the oath you are under is
23 23  the same oath you would be under if you were
o4 X000 24 testifying before a judge and jury?
25 25 A Yes.
3 5
1 1 Counley
2 2 Q If at any point in time you don't
3 3 understand any of my questions or you are
4 STIPULATIONS 4 confused by them, just let me know and I'll
5 5 try to rephrase them. Is that understood?
6 IT IS HEREBY STIPULATED AND AGREED by 6 A Yes.
7  and between the attorneys for the respective 7 Q If you need to take a break, just let
8  parties herein, that filing, sealing and 8 me know. All I would ask is that you do it
9 certification, and the same are, hereby waived. 9  after you answer a question, not in the
10 10 middle of a question if that's okay?
11 IT IS FURTHER STIPULATED AND AGREED that | 11 A | understand.
12 all objections except as to the form of the 12 Q  cCan you give me your educational
13 question, shall be reserved to the time of the 13 background just starting with high school?
14 trial. 14 A High school, | went to Laramie,
15 15 wyoming. Beyond a high school degree,
16 IT IS FURTHER STIPULATED AND AGREED that | 16 college was Fort Lewis in Durango, Colorado,
17  the within deposition may be signed and sworn to 17  asmall liberal arts college, political
18 by an officer authorized to administer an oath, 18 science and minor in philosophy.
19  with the same force and effect as if signed and 19 Q  When did you first become involved
20 sworn to before the Court. 20  with Durango Merchants Services?
21 21 A | started in January 2005.
22 22 Q  What position did you have?
23 XXXXX 23 A Same thing today, sales manager.
24 24 Q  When did you graduate college?
25 25 A I think it was 2005 -- 2004. I'm

212-267-6868
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6 8
1 Counley 1 Counley
2 sorry. 2 owners of the business, Mr. Kairalla and |
3 0 Having graduated college in 1978, you 3 didn't get the other gentleman's name?
4 can't really not be sure of when you 4 A I guess technically Shane Kairalla is
5 graduated college in 2004, 2005, but that's 5 the only LLC member, but him and Bill are
6 all right. Excuse me. 6  kind of partners in a sense | guess you could
7 Now, did you join Durango Merchant 7 say. |don't know how itis. | don't think
8  Services right after you graduated college? 8 it's legally set up because Bill is in
9 A No. 9 Canada, but --
10 Q@  What did you do in between? 10 Q  What Bill's last name?
11 A Waited tables. | worked with adults 11 A  Demopolis.
12 with mental disabilities as well. 12 Q Now, you said he's in Canada. Do you
13 Q@  How did you come to start working for | 13  know where he lives?
14 Durango in 2005? 14 A Toronto.
15 A | used to ride dirt bikes with a buddy 15 Q Now do you have a boss at Durango?
16  of mine who worked for Shane Kairalla. We | 16 A Shane.
17  all worked dirt bikes together and Shane said | 17 Q  Is Mr. Demopolis also your boss?
18 he was looking for someone. | saidwhatdo | 18 A  Yes.
19  you do? 19 Q Do you report to them in some regular
20 Q At that point in time were you living 20 fashion?
21  in Durango? 21 A I'meanif I'm rude to a customer and a
22 A VYes. 22 customer calls in and complains, they will
23 Q  When did you move to Madison? 23  talk to them and Shane will reprimand me.
24 A Almost four years ago today. My wife 24 Q Do you have an office in Madison that
25  at the time was a veterinary student. 25 you work out of?
7 9
1 Counley 1 Counley
2 Q When you moved to Madison, you 2 A Just a home office.
3 continued to work for Durango? 3 Q What is the address of that?
4 A Yes. 4 A 4321 Windflower, one word, Windflower
5 Q How many people work for Durango? 5 Way, Madison, Wisconsin 53711.
6 A Now, | think we have six people. We 6 Q How are you compensated? Do you
7 just hired someone new a couple of months 7 receive a salary or are you strictly on some
8 ago. 8  sort of commission?
9 Q  When you started, how many people were 9 A Commission.
10 there? 10 Q@ can you tell me the general
11 A When I started, there was four. 11 arrangement?
12 Q@ can you give me the names of all the 12 A On any account, the residuals are
13 people that work there, starting with the 13  processed, the agent gets 40 to 50 percent of
14 four that worked there when you started? 14 the residuals and the remainder | get
15 A Shane Kairalla is the president, Bill 15 35 percent and then the other 65 percent
16 Demopolis is the second owner 16 after the agent is cut, Bill and Shane split
17  D-E-M-O-P-O-L-I-S, Brad Jess, J-E-S-S, and 17 60/40. Shane gets 60. Bill gets 40.
18 myself. | apologize there is actually seven 18 @ First off, can you explain -- I think
19 people now. There is Audrey Berger 19 | understand it, but can you explain what the
20 B-E-R-G-E-R, Doug McLean, M-C-L-E-A-N. Doug | 20  term residual means?
21 started, | guess, halfway through '09 and 21 A Residual is just a profit on an
22 then new Osha, O-S-H-A, Pauma, P-A-U-M-A, and | 22 account. So if XYZ company makes $100 in
23  he started just a few months ago. 23 profit and the bank pays us 100, if the agent
24 Q Interms of the corporate 24 gets 40 to 50 percent, the agent gets $40 to
25  organization, you said that there are two 25  $50 depending on the agreement for -- let's
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10 12

1 Counley 1 Counley

2  say they get 50 percent meaning $50, Nathan 2 Q When you say send us their declines,

3 Counley gets 35 percent -- I'm trying to do 3 what are you referring to?

4 the math -- and the remaining 65 percent Bill 4 A Ifan account was declined because the

5 and Shane split. 60 percent to Shane and 5 merchant's credit is in poor shape and the

6  Bill 40 percent. 6  bank didn't want to approve them, they will

7 Q  When you say the agent gets 40 to 7 try to send them to us to see if we can get

8 50 percent, who is the agent? 8  them approved.

9 A Durango Merchant Services. We are 9 Q Besides Goemerchant and Transaction
10  broker for merchants' accounts and we have a 10  Group, are there any other agents that you
11 wide range of agents that we market to and we | 11  can remember sitting here?

12 say there are usually other 1SOs who also do 12 A Yes, MerchantExpress.com, CDG, Take

13  merchant account services and we tell them if 13 cards Today, CreditCardTransactions.com,

14 you cannot get your accounts approved with 14 Creditcardstrans.com, off the top of my head.

15 your normal sales channel or your normal 15 q You said that these are other 1SOs or

16  processing bank that you work with, send us 16  other brokers; is that correct?

17 your declines and if we can get them 17 A VYes.

18 approved, we'll give you the 40 to 18 0 What did you mean by 1SO?

19 50 percent. 19 A Inourindustry an ISO stands for

20 Q  Sonow when you say they are an agent, | 20 independent sales office. MLS stands for --

21  are they an agent of Durango? 21 infact, I can't remember what MLS stands

22 A No. | think agent is a term we use in 22 for. | think it's something -- | apologize.

23 our industry, but it's not a legally binding 23 |1 shouldn't have brought the phrase up.

24 kind of agent where they can speak on our 24 something salesperson. Kind of an

25  pehalf. 25 independent salesperson that's not an ISO.
11 13

1 Counley 1 Counley

2 Q Can you give me examples of the agents 2 Q  When you use the word, you said other

3 that Durango works with? 3 ISOs or other brokers, are those terms

4 A Yes, some. Goemerchant.com is a web 4 synonomous in your mind?

5 hosting and shopping cart service. They have 5 A Well yes, pretty much.

6  a processor that they work with. The 6 Q  These other ISOs that you work with

7 processor that they work with can't get an 7 that send you the merchants they know that

8  account approved, they will send it to us 8 they can't get approved or that have been

9 secondary. That's an example of an agent. 9  declined, what does Durango do that's
10 Q canyou tell me all the agents that 10 different from these other 1SOs that allows
11  you work with? 11  you to get these merchants approved?

12 A No, probably three or 400 agents over 12 A We work with banks with more liberal
13 the years. | think Shane sends out 60 checks 13 underwriting policies or risk management

14 a month, so we have a lot of agents, but not 14 policies. So, when we -- a lot of banks are
15 all in the same business. 15 very conservative on the credit criteria they
16 Q Did you ever work with a group called 16  will have and let's say they will not accept

17  The Transaction Group? 17  amerchant as a credit FICO underneath 600 or
18 A Yes. 18 650 and that's kind of a common practice, but
19 Q  Arethey an agent? 19  some banks that we work with will take on a
20 A VYes. 20 merchant that has poor credit, but sometimes
21 Q They would send you merchants that 21  they will have mitigating, you know, controls
22 they have had declined by other banks? 22 where they will have a reserve on the account
23 A Correct or maybe not just declined, 23  where they hold back a percentage of sales,
24 put maybe they know that they can't get it 24 kind of like escrow to safeguard the loss.

25  placed. 25 Q  Are there certain types of businesses
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14 16

1 Counley 1 Counley

2 that certain banks just won't do? 2 Q Do you have an understanding of the

3 A Most banks, yes. 3 term replica merchant?

4 Q Do you have banks that have more 4 A For us replica meant similar looking.

5 liberal underwriting standards with regard to 5 0 Did you understand that there were

6 types of businesses they will take on? 6 certain banks that didn't do replica

7 A Some banks are -- yes. 7 products?

8 Q  For example, you advise on your 8 A VYes.

9  website that -- under the type of merchants | 9 0 Did you get referrals from the 1SOs
10  think you had adult oriented businesses. Are | 10 that you worked with or replica merchants
11 there certain banks that won't do adult 11 that had been declined by other banks?

12 oriented businesses? 12 A Yes.

13 A  Correct. 13 Q  Which of the banks on the list were

14 q Since you joined Durango in 2005, what | 14  you able to place replica merchants with, the

15 banks have you personally placed accounts 15 banks that you just gave me?

16 with? 16 A  Woodforest and Frontline.

17 A I couldn't list them all off the top 17 qQ Did you place replica merchants with

18 of my head, but primarily Humboldt, 18 Humboldt?

19 H-U-M-B-O-L-D-T and they recently changed 19 A No.

20  their name M-O-N-E-R-1-S Moneris, Frontline, | 20 Q  Would they accept replica merchants?

21  Woodforest, Pivotal, Merchants e-Solutions, 21 A No.

22 that's e-Solutions, Optimal Payments, Voice 22 MR. WENGROVSKY: If you know,

23 Commerce V-O-1-C-E. 23 go ahead.

24 That's the primary group. There might 24 A 1don't think so.

25  be some few accounts First Data or National 25 0 Did you place replica merchants with
15 17

1 Counley 1 Counley

2 Bank Card Systems, but that's it. 2 Pivotal?

3 Q Do you work with offshore banks as 3 A No.

4 well? 4 Q Did you place them with Merchant

5 A Yes. 5 e-Solutions?

6 Q Are any of the banks you just listed 6 A I think there is one or two there.

7 offshore banks? 7 Q Do you remember the names of those

8 A Voice Commerce and Optimal. You have, 8 enterprises?

9 | believe, our residual reports, so you have 9 A Not off the top of my head.

10 alist of all the bank names | think. 10 Q  Are yous still receiving residuals from
11 Q [I'lltry to dig them out. Some of 11 them?

12 them came in late on Friday and | already had | 12 A | don't believe any of the accounts

13  left the office, but we will try to get them 13  are still active.

14 out and see. 14 Q@  What about Optimal Payments, did you
15 Any other banks that you can remember 15 place any replica merchants with them?

16 as you sit here? 16 A Not that I can remember.

17 A Not off the top of my head. 17 Q  Youdidn't or you just can't remember
18 Q Not all of these enterprises are 18 asyou sit here?

19 banks; is that correct? 19 A Not that | can remember, no.

20 A Yes. I mean | guess processors may be 20 Q  How about with Voice Commerce, did you
21  a better word to call it if we are going to 21 place any replica merchants with them?

22 be more specific. 22 A No.

23 Q Do you understand what the term 23 Q  How about with First Data?

24 replica merchant means? 24 A No.

25 A Forus? 25 Q  Would First Data accept replica
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18 20
1 Counley 1 Counley
2 merchants? 2 to Durango?
3 MR. WENGROVSKY: If you know. 3 A Correct, yes.
4 A 1don'treally use First Data very 4 Q If they place it themselves, they
5 often. 5 don't have to do that; isn't that correct?
6 Q  How about National Bank Card? 6 A VYes.
7 A 1only have two to three accounts with 7 Q  So people only come to you with stuff
8 them. I don't really send many accounts, so 8 that they can't handle themselves; isn't that
9 I don't think I tried there. That doesn't 9 fair?
10 mean they did or didn't. 10 A Yes.
11 Q Did you ever have a replica merchant 11 MR. WEIGEL: Please mark this
12  that you tried to place with a bank that was 12 as Counley Exhibit 1.
13  declined? 13 (Whereupon declaration of Shane
14 A Probably. 14 Kairalla was marked Counley Exhibit 1
15 Q Did you ever try and place any with 15 for identification as of this date.)
16  Pivotal? 16 Q  Mr. Counley, I putin front of you a
17 A Perhaps. 17  declaration of Mr. Shane Kairalla. Do you
18 Q Did they ever accept any? 18 see his signature on page 3?
19 A Idon' think so. 19 A Yes.
20 Q Did you have any discussions with them | 20  Q Do you recognize that as his
21  about whether they would accept replica 21 signature?
22 merchants? 22 A VYes.
23 A It's not really a discussion. If we 23 Q Thisis the Shane Kairalla who is the
24 send an application and the processor 24 owner of Durango; is that correct?
25 approves it, then we keep sending similar 25 A Yes.
19 21
1 Counley 1 Counley
2  applications to the processor. 2 Q You said there was an LLC. What's the
3 Q Now, its your business to know which 3 name of the LLC?
4 panks will accept which type of merchants; 4 A Durango Merchant Services, LLC.
5 isn't that correct? 5 0Q Now, in paragraph 5, Mr. Kairalla says
6 A Yup, yes. 6 that Durango has only five employees; do you
7 Q  You, in particular, in Durango, are 7  see that?
8  experts in placing hard to place merchants; 8 A 1 do.
9  isn't that correct? 9 Q At that time was that accurate?
10 A Yes. 10 A To be honest so this was dated --
11 Q  And that's why other 1SOs come to you 11 MR. WENGROVSKY: October 30 of
12  to try and place the merchants that they 12 20009.
13 can't place themselves? 13 A Idon't know why I think for years we
14 A Usually most other 1SOs only work with 14 had five and that's why he said five, but
15 one processor so one or two processors and 15 Doug McLean had started working a few months
16  sometimes their shopping cart only works with | 16  prior.
17  one or two things, so they are kind of tight, 17 Q  So you think there were six at this
18 but we are more of a broker format where we | 18 time?
19 try to network and try to find different 19 A | think that was an honest mistake.
20  processors. 20 Q Do you ever have occasion to go to the
21 Q  But people come to you with merchants | 21  office in Durango?
22 that they can't service themselves, correct? 22 A Yes.
23 A VYes. 23 Q  How often are you there?
24 Q  Because if they come to you, they have | 24 A Usually when I'm visiting family,
25 to give a certain percentage of the residuals 25 maybe twice a year.
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22 24
1 Counley 1 Counley
2 Q How many people actually work in the 2 Q Did you have communications with him
3 office in Durango? 3 after the accounts were approved?
4 A Currently three. 4 A Yes.
5 Q Whois that? 5 Q Anyone else at Frontline?
6 A  Shane Kairalla, Audrey Berger and Osha 6 A Invariably through the course of
7  Pauma. 7  business, Chanae is another person in the
8 Q When you communicate the rest of the 8 risk department. If a merchant ID isn't
9  year when you are not in Durango, do you do 9  working, | might speak to Steve or --
10 that by e-mail? 10 Q@  What e-mail account do you typically
11 A VYes. 11 use?
12 Q Do you have some sort of network set 12 A My e-mail account
13  up between your computer and the office's 13 Nathan@Durango-Direct.com.
14 computer? 14 o Where is the service maintained for
15 A We all use different computers. It's 15 that?
16 not a fancy operation. 16 A We use an e-mail server Intermedia.
17 Q  What kind of computer do you have? 17 Q  Does that store a certain amount of
18 A  Right now I have an Asus laptop. 18 e-mails?
19 Q  For how long have you had that? 19 A Yes.
20 A Since November of '90. 20 Q Do you know if any effort was made to
21 Q  What kind of a computer did you have 21 search those e-mails that were stored in
22 pefore that? 22  Intermedia?
23 A Toshiba laptop. 23 A VYes.
24 Q What happened to that? 24 Q Were any e-mails uncovered?
25 A lgave it to my mom. 25 A We don't have e-mails from that far.
23 25
1 Counley 1 Counley
2 Q Did you download all of your files 2 | think the e-mails you guys were looking for
3 from that before you gave it to your mother? 3 that you had shown us copies of were all
4 A | saved some files, but we don't save 4 e-mails that were beyond the date that we
5 many files. 5 stored e-mails.
6 Q Does your mother still have the 6 Q Did you attempt to search the hard
7 computer? 7 drive of your laptop for any of the e-mails?
8 A VYes. 8 A Yes.
9 0 If you asked for it, would she give it 9 Q Were you able to find any?
10 back to you for a little bit? 10 A  Not any more than we supplied.
11 A  Probably. 11 Q  Did you make any effort to search the
12 Q@ Now when you communicate with the 12 Toshiba laptop?
13  banks that we just listed, you do that by 13 A VYes.
14 e-mail as well? 14 Q  Were you able to find any e-mails
15 A VYes. 15 there?
16 Q  Who do you communicate mostly withat | 16 A Nothing more than we supplied.
17 Frontline? 17 Q So--
18 A Well, if I'm sending an application, 18 A  That being said, | did, over the
19  then I send it to the underwriting 19  weekend, find a backup of some Outlook file
20 department, who is these days Kim Smith and 20 that I had made in my documents folder that |
21  cChristine Ross. 21 wasn't aware of and so it's mainly lead
22 Q  You have sent e-mails to Hans 22 sheets that we had gotten, so | tried to get
23 Strickler of course? 23 it done yesterday, but | was in airports, but
24 A That's after -- he's a risk manager. 24 | will be able to give you guys a better
25 That's after the accounts are approved. 25 thorough search of the older leads than Shane
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26 28
1 Counley 1 Counley
2 sent you yesterday from the customer service 2 MR. WEIGEL: Read it back.
3 inbox. 3 (Whereupon the record was read
4 Q You rely on your income for residual 4 back by the reporter.)
5 payments, correct? 5 A I do make a list at the end of each
6 A Yes. 6 month of accounts that I send to Bill so that
7 Q Do you have any records that evidence 7  we can add them to the agents' reports, if
8 the fact that you are entitled to these 8 that's what you mean, but no.
9  residual payments for a particular merchant? 9 Q Do you create that on your computer?
10 A Idon't really store those. 1 kind of 10 A VYes.
11  trust Bill to make the payment and after 11 o Now does every merchant that you do
12 that, I think Bill sent you the residual 12 pusiness with pay the same percentage of
13  reports for the last several years, so he 13  their fees?
14 does have those records. 14 A No.
15 Q  What I want to know, when yousendan | 15 Q  To the bank or to Durango?
16 account to a bank, do they send some 16 A No, merchants vary in pricing.
17  confirmation that they have accepted the 17 Q  How do you determine the pricing?
18 account? 18 A It depends on a number of factors. If
19 A I guess our system isn't as advanced 19 they have previous processing history and
20 as it should be. Probably should have 20 they are specifically shopping for better
21 something more thorough, a bookkeeper 21 rates then we try to accommodate, otherwise
22 monitoring, but no, we really just rely on 22 we kind of go off of industry standards and
23  the residual reports. 23 what the merchant will pay.
24 Q  What I'm trying to figure out, do you 24 Q  Does Woodforest set the rate or does
25  just assume that the bank sends you the right | 25 Durango set the rate?
27 29
1 Counley 1 Counley
2 amount or do you make any effort to follow up 2 A On all banks, except for Frontline,
3 and to check and to make sure that the bank 3 Durango sets the rates.
4 hasn't made a good faith mistake even? 4 Q Does Woodforest have a typical rate
5 A We should have a more advanced system, 5 that they charge?
6 but we don't. 6 A The industry is fairly standard, most
7 Q So it's your testimony, as you sit 7  E commerce merchants pay from 2.2 to 2.7
8 here today that you maintain, you send the 8  percent.
9  merchant off and you keep no records at all 9 0 Of that 2.2 to 2.7, how much of that
10 as to whether or not the account has been 10 goes to Woodforest?
11  approved or how much you are owed in terms of | 11 A It's very complicated how Visa and
12 residuals? 12 MasterCard do their splits, but roughly from
13 MR. WENGROVSKY: | think the 13  my understanding, and I'm sure there is more
14 residual reports would be some form of 14 to this than my understanding, but interest,
15 evidence. | don't think | would word 15 my understanding is roughly 2 percent of that
16 it that way. 16 goes to Visa, MasterCard and over that is
17 MR. WEIGEL: You can ask the 17 usually profit for the bank, the processor.
18 question when it is your turn and you 18 @ Of that 2.2 to 2.7, how much goes to
19 can word them as you wish. If you 19 Durango?
20 have an objection to mine, you can 20 A  Each processor we have different
21 raise it. Otherwise, | would like an 21  agreements with, but anywhere from 35 percent
22 answer to my question. 22  to 60 percent.
23 MR. WENGROVSKY: | just needed 23 Q  Of the two points?
24 some clarification so we know what the 24 A Of the percentage above their cost,
25 question is. 25 which is roughly 2 percent, so if a merchant
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30 32
1 Counley 1 Counley
2 s getting charged 2.3 percent and their cost 2 home office of Durango's account manager in
3 is 2 percent, if the processor's cost to 3 the State of Wisconsin"; do you see that?
4 Visa, MasterCard is 2 percent, the merchant 4 A Yes.
5 is 2.3 percent and we have 30 basis points of 5 Q Is that an accurate statement?
6 cost and, you know, depending on our 6 A Yes.
7 agreement with the bank to share profits, 7 Q  What records do you maintain at your
8 let's say it's 50 percent, to make math easy, 8  home office? Back up for a second.
9 15 basis points goes to Durango and 15 basis 9 When it refers to the home office of
10 points goes to the processor. 10 Durango's account manager in the State of
11 o If you were able to charge someone 11 wisconsin, that's referring to you, correct?
12 3 percent, assuming you had the same 50/50 12 A Correct.
13  split, you would get 4/10ths of a percent and 13 Q  What records do you maintain in your
14 woodforest would get 4/10ths of a percent; is 14 home office?
15 that the way it works? 15 A We try not to save many records just
16 A Yes. 16 for data security. Once the application is
17 Q  The higher the rate you can charge the 17  forwarded to the processor, we don't really
18 merchant, the more money that Durango gets 18 have any need to store that any longer.
19 and the more money Woodforest gets, correct? | 19 Q Don't you need to know what rate the
20 A And the more money we can pay our 20  merchant is paying?
21  agents, correct. 21 A No.
22 Q  And Durango negotiates the rate with 22 Q  Aren'tyour residuals keyed off of
23 the merchant based upon what Durango thinks | 23  that rate?
24 the merchant is willing to pay and the 24 A Yes.
25  competition in the marketplace? 25 0O Butyou don't -- since the rate is not
31 33
1 Counley 1 Counley
2 A More or less, yes. 2 constant, correct, it changes merchant to
3 Q How does Woodforest know the amount to 3 merchant?
4 charge the merchants? 4 A | see where you are going and it might
5 MR. KENNEDY: Objection. It 5 be handy to have something like that, but we
6 calls for speculation. 6 don't.
7 Q  Youcan answer. 7 Q So you keep no record of the merchant
8 A The contract that the merchant signs 8 you send off or what they are charged and you
9  with Woodforest. 9  just count on the bank to get it, right?
10 Q  And who prepares that contract? 10 A VYes.
11 A The merchant signs the contract and 11 Q Did you ever balance your checkbook?
12 sends it back to Durango and Durango forwards | 12 A No.
13 it to Woodforest. 13 Q  Me neither. Does Woodforest give you
14 Q Do you typically help the merchant 14  any guidelines as to the rates you can charge
15 il out the form? 15 merchants?
16 A  Sometimes. 16 A  No. There is nothing written, but I
17 @ I think we started off this whole line 17  think it's just common practice that the
18 looking at Exhibit 1. Do you still have that 18 Dbanks aren't doing this for free, so they
19 in front of you? 19  would -- they don't want us -- it's always
20 A Yes. 20 been my assumption, | guess, that banks don't
21 Q Paragraph 8 says, "All of Durango 21  want us to send an account at 2.02 percent
22 Merchants Services, LLC records and 22 where they make no profit and there may be,
23 documents, including records and documents 23 you know, risk on the account. It won't make
24 relative to the present action, are located 24 sense. | doubt that they would want to keep
25  either within the State of Colorado or at the 25  accounts like that.
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34 36
1 Counley 1 Counley
2 Q They are interested in you charging as 2 Q Now, when you sent a merchant to
3 much as you can to the merchants; is that 3 Woodforest, did you send it directly to them?
4 correct? 4 A Joe Montella.
5 A 1 would assume so. 5 0 And then he would forward it on?
6 Q Do you know the specific percentage 6 A Correct.
7 that Durango shares with Woodforest? 7 Q Did you ever send stuff directly to
8 MR. WENGROVSKY: Objection. 8  Woodforest?
9 Can you clarify that? 9 A No
10 MR. WEIGEL: Sure. 10 MR. WEIGEL: Mark this as
11 Q  You said that pretty much you share 11 Counley Exhibit 2.
12 with Woodforest everything you charge the 12 (Whereupon e-mail was marked
13 merchant over 2 percent; is that correct? 13 Counley Exhibit 2 for identification
14 A Yes. 14 as of this date.)
15 Q  What I want to know is, as you sit 15 Q Mr. Counley, have you ever seen this
16  here today, do you know what the percentage | 16  document before?
17 is that Durango gets and the percentage that 17 A Yes.
18 Woodforest gets of the amount that you charge | 18 Q  When did you last see it?
19 the merchant over 2 percent? 19 A  When we provided it to you last
20 MR. KENNEDY: Is this for any 20  August.
21 particular account? 21 Q  Where was it located?
22 MR. WENGROVSKY: That's the 22 A This one I had in my Outlook for some
23 nature of the objection. 23  reason.
24 Q I'masking, | guess, does it vary by 24 Q  Soyou happen to keep this e-mail, but
25  merchant? 25 not others?
35 37
1 Counley 1 Counley
2 A No, it's set. 2 A Yes, when | am working on an account,
3 Q Whatis the percentage? 3 1 will create a folder in my Outlook and I'll
4 A Durango doesn't -- we actually don't 4 put relevant e-mails on there -- in there
5 send accounts to Woodforest. We were sending 5  when I'm working on it, but for some reason
6  them through another group and so that group 6 this one was still in there when 1 did the
7 got paid 40 percent of Woodforest profits and 7 search.
8 then that group gave us 75 percent of that 40 8 Q Now, this is an e-mail to you from Mr.
9  percent, so overall 38 percent. 9 Kairalla, is that correct?
10 Q You got 38 percent of Woodforest 10 A  Correct.
11 profits; is that correct? 11 Q  Wwhat was the purpose of this e-mail?
12 A No, 30. 12 A Thisis what? It's a lead.
13 Q Whatis the group that you sent it to? 13 Q  Where did this lead come from?
14 A Joe Montella Merchant Services, U.S.A. 14 A The referring agent was
15 Q Is that part of Merchant Credit 15 merchantmetro.com.
16  Services or MCCS? 16 Q Is merchantmetro.com an ISO?
17 A 1don't think so, but I'm not 17 A I'mnot -- they are an agent of ours.
18 100 percent sure, but | don't think so. 18 Whether or not they are an IS0, it could be
19 Q  Joseph Montella you said? 19 a-- I don't know how specific you want me to
20 A Correct, Joe. 20 get. AnISO is technically different than
21 Q Do you know where he operates out of? 21  someone who is -- who just has a website up
22 A Arizona. Phoenix. 22 for the purpose of generating leads.
23 Q Did you have a written agreement with 23 Q  Who runs the merchantmetro.com
24 him? 24 website?
25 A Yes. 25 A 1don't know the gentleman's name, the
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38 40

1 Counley 1 Counley

2 agent's name. 2 credit cards, et cetera, so that's more --

3 Q Does this website -- at this time did 3 chargebacks is more on that side.

4 it send you lead regularly? 4 Q  Well, isn't it true you also help with

5 A They did for a short period, but it 5 chargebacks and you make sure people who are

6 was not a long-lived relationship, no. 6  buying from websites such as this one

7 Q Did they get compensated for providing 7 understand that they are not buying genuine

8 you leads? 8 goods?

9 A Yes. 9 A Regarding your e-mails that you have
10 Q  How were they compensated? 10 copies with with Hans, we were informed by
11 A Same as we discussed previously. The 11 Frontline that the merchant needed to add
12 percentage of the profits were shared with 12 thisin.

13  them. 13 Q They had to add in language on the

14 Q can you walk me through the process of | 14  checkout page that indicated that the

15 what happened in this case when you got this | 15 potential buyer understood that they were

16  lead? 16  buying a replica product and not a genuine

17 A When alead comes in, you call or 17  product; isn't that correct?

18 e-mail the merchant. If they have previous 18 A  That they were buying a replica

19 processing statements, we ask for the 19  product, correct.

20 statements. We prepare a quote for them. If | 20 Q  And the reason that that was done was

21 they say yes, | would like to move forward 21  to reduce chargebacks?

22 with those rates, then we send them the 22 A Correct.

23  application. 23 Q  How does that reduce chargebacks?

24 Q Now, this lead indicated that the 24 A So that the customer does not believe

25  description of the business was replica 25  that they are purchasing -- so the customer
39 41

1 Counley 1 Counley

2 handbags and accessories; do you see that? 2 is aware that they are buying a replica

3 A VYes. 3 handbag.

4 Q So you understood that they were not 4 Q And not a genuine one, correct?

5  selling genuine Gucci products? 5 A  Correct.

6 A I understood they were selling replica 6 MR. WEIGEL: Mark this as

7 handbags. 7 Counley 3.

8 Q  You understood that these were not 8 (Whereupon series of e-mails

9  Gucci handbags made by Gucci, correct? 9 was marked Counley Exhibit 3 for
10 A Idon't know if they were sending 10 identification as of this date.)

11  Gucci handbags or not. 11 Q  Going back to Exhibit 2 for a second
12 Q@  well, did you make any effort to look 12 while I still have that in front of you. |

13 at the websites? 13 see at the top it says follow-up flag and

14 A Ourjobis not to look at websites. 14 then flag status?

15 we do look at websites to make sure there is 15 A Yes.

16 alive website. We try to make sure there is 16 Q  What does that mean?

17 arefund policy and a contact us page online, 17 A In Outlook you can put -- it says

18 put besides that, it's not our job to look 18 follow-up, so | get a lead in, we e-mail the
19  through websites. 19 merchant. Follow-up in two days if we

20 Q Itis your job to minimize 20  haven't heard back.

21  chargebacks; isn't it? 21 Q  Now, when it says completed there, is
22 A It is our job to help merchants 22 that something you inserted?

23  understand where chargebacks come from and | 23 A | think that's just how Outlook works
24 try to, you know, work on -- most chargebacks | 24  when the notice comes up and you hit done.
25 are either fraud related, you know, stolen 25 0 That indicates that you followed up
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42 44
1 Counley 1 Counley
2 with the merchant? 2 off easier with them.
3 A Yes. 3 Q You did, in fact, share the residuals
4 Q  Going to Counley 3, it's a series of 4 with them, correct?
5  e-mails starting with one that you sent on 5 A I'm pretty sure. Bill handles the
6 September 11, 2006; do you see that? 6 residual reports, but I would assume so.
7 A Which one? 7 Q  Butit would be Durango that would
8 MR. WENGROVSKY: Are you 8  determine the rate that was charged to the
9 starting with the final page, Bob? 9 client, correct?
10 MR. WEIGEL: Yes, I'm starting 10 A Wwith Woodforest accounts, yes.
11 with the first e-mail to Mr. Counley. 11 Q  with Frontline, no?
12 Q Do you see the September 11, 2006 12 A No, not always.
13  e-mail sent at 7:32 in the morning, the 13 Q Now, you go on to say "We have an
14  pottom one, the last page? 14  offshore bank that is willing to accept
15 MR. WENGROVSKY: My last page 15 startup or lower volume replica merchants and
16 has a September 22nd. 16  with competitive rates"; do you see that?
17 A We --it's an e-mail from Hans 17 A Correct.
18  strickler on the last page. 18 Q  You are proposing a discount rate of
19 MR. WEIGEL: | would like this 19 6.95 to 7.95 percent. Do you see that on the
20 exhibit to be 48024 to 48028 and 48029 20 Jast page?
21 is just a stray e-mail. So just let's 21 A Yes.
22 start off again. 22 Q Thatis not really competitive with
23 Q Do you have 48024 going through 480282 | 23  the 2.2 or the 2.75 rate that you mentioned
24 A Yes. 24 earlier as being sort of standard, correct?
25 0 If you look at page 4 of 5 at the 25 A You are correct.
43 45
1 Counley 1 Counley
2 bottom, you see the first e-mail in a chain 2 Q How could it be that a 6.95 to 7.95
3 dated Monday, September 11, 2006 at 7:32 a.m. | 3  rate would be competitive as you use the term
4 sent by you to admin at thebagaddiction.com? 4 here?
5 A Yes. 5 A A lot of banks don't like startup
6 0 That is your address at the bottom, 6 accounts, so if the merchant is willing to
7 isn'tit? 7 pay than -- | mean there are banks out there
8 A Yes. 8 that charge higher percentages.
9 Q And you recognize this as an e-mail 9 0Q So, you thought that this was a
10 that you sent? 10 competitive rate because they were a startup
11 A Apparently, yes. 11 replica merchant?
12 Q You sent this in response to the lead 12 MR. WENGROVSKY: | believe the
13  that we just looked at that's Counley Exhibit 13 testimony was startup merchant
14 27 14 relative to the last question, if you
15 A Correct. 15 want to read that back.
16 Q You thanked Jennifer for the 16 MR. WEIGEL: No, | don't
17  application through our partners at Merchant 17 actually -- if you have an objection,
18 Metro? 18 the rules in this district are that
19 A VYes. 19 you object to the form. Speaking
20 Q  And when you say our partners, you 20 objections are not really appropriate.
21  were referring to the fact that Merchant 21 Can you read the question back?
22 Metro was an agent and you shared residuals 22 MR. WENGROVSKY: If there is a
23 with them? 23 mischaracterization of the testimony
24 A For lack of a better word for the 24 in the question, 1 will bring it to
25  merchants, we say partners. It seems to come | 25 your attention.
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46 48
1 Counley 1 Counley
2 MR. WEIGEL: Read it back. 2 A They were out of Australia, but they
3 MR. WENGROVSKY: It's not the 3 are no longer in business.
4 effort that | question at all, | 4 Q Did offshore banks typically have
5 realize you are trying to -- if you 5 looser underwriting standards than U.S.
6 misspeak and add a word into the 6 domestic banks?
7 response, we have a problem on the 7 A Yes.
8 record. 8 Q Did they typically charge higher rates
9 MR. WEIGEL: Read it back and 9 aswell?
10 the witness will listen carefully to 10 A VYes.
11 the question and then he will answer 11 Q  Why do banks underwrite merchant
12 it. 12 accounts? Why do they care if it's a startup
13 (Whereupon the record was read 13  ornot?
14 back by the reporter.) 14 A Banks have a liability when a merchant
15 A | believe my answer beforehand was a 15 processes credit cards. Every credit card
16 lot of banks do not like to accept startup 16 transaction has a six month chargeback
17 merchant accounts is what Todd is referring 17 window, so if the merchant is applying for
18 to. 18 processing 10,000 a month in sales at the end
19 0 I understand that. My question to you 19  of six months, there is, for lack of a better
20  was this a competitive rate because they were | 20  word, 60,000-dollar liability, so, I guess, a
21  a startup replica merchant? 21  provisional credit is a better way to say.
22 A No, any of the offshore processors 22 Merchant processes a credit card
23  don't -- doesn't really matter what you are 23  transaction. Processor funds the money to
24 selling. If you are a startup, you are a 24 the merchant, but customers can issue a
25  startup. 25  chargeback for up to six months on a
47 49
1 Counley 1 Counley
2 Q Okay. Why did you propose sending her 2 transaction and if the merchant has gone out
3 to an offshore bank? 3 of business or they don't have enough funds
4 A At the time we didn't have a -- we 4 in their checking account to cover the
5 didn't know banks in the U.S. that would 5  chargeback, then the bank, the processor has
6  accept her account. 6  to pay it back to Visa or MasterCard.
7 Q Why not? Were there not banks in the 7 Q The processor is basically advancing
8 U.S. that would accept startup accounts? 8  credit to the merchant for six months' worth
9 A We just had not one approved yet. We 9  of transactions?
10  just had not submitted one and had one 10 A Idon't think credit is the right
11 approved. 11  word, but there is a chargeback liability.
12 Q  You never had a startup account 12 Q They are potentially at risk that they
13  approved at a U.S. bank as of 2006? 13  might have to cover six months' worth of
14 A  Oh, | see what you mean. No, 14 charges; is that correct?
15 specifically, specifically related to 15 A VYes.
16  replica. 16 Q  Jennifer responds "Hello, Nathan. We
17 Q  Sothe reason you couldn't find a U.S. 17  are looking at processing around $40K per
18 bank and you were proposing an offshore bank | 18  month, so we would fall under your guideline.
19 was because it was a startup replica account? 19 Please send me the information to move
20 A You are correct. 20  forward. Is this a third-party processor"
21 Q  What was the offshore bank that you 21  and then you respond to Jennifer "Yes, this
22 were proposing? 22 s a third-party processor. It is very
23 A I believe at this time it was 23 difficult to get a 'direct' account offshore
24 Intabill. 24 unless you have processing history." What
25 0O Do you know where they were located? 25  does that mean?
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50 52
1 Counley 1 Counley
2 A Adirect account is with optimal 2 A 1do like to think I have good
3 payments. If you get a merchant account in 3 customer service.
4 the EU, you have to set up a corporation in 4 Q You say "No, offshore banks do not run
5 the EU and that you have a merchant account 5 credit, nor do they pull the 'TMF' list or
6 specifically issued to that European 6 'MATCH' list, so if you are on that, it is
7 corporation, but with Intabill you did not 7  not a problem." Stop right there for a
8 have to have a corporation in Australia to 8 second. What is a TMF list?
9 getit, so -- 9 A Terminated match file and it's like a
10 Q  Why s that referred to as a 10 black list or blackball list. If the
11  third-party processor? 11 merchant gets an account terminated by a
12 A Third-party processor had higher rates 12 processor in the U.S., they will usually end
13 so-- 13 up on that and it's very difficult for them
14 q Makes them a third party as opposed to 14 to get another merchant account in the U.S.
15  afirst party? 15 Q  Okay.
16 A  Sometimes the descriptor, the words 16 A  Soalot of merchants end up at
17  that appear in a customer's credit card 17  offshore banks for that reason. And that
18 statement on a third-party account may be 18 they also don't run personal credit, which is
19  shared with a processor instead of having 19 another issue in the U.S. of getting merchant
20  your own customer descriptor show up on the | 20  accounts.
21  customer's credit card statement, which is 21 Q Do the offshore banks have the same
22 what all direct merchant accounts do have. 22 risk vis-a-vis the merchant as the U.S. banks
23 Q Ifit's a direct merchant account, if 23  do?
24 | were to buy something, it would show up 24 A Yes, but that's why they are charging
25  with the name of the merchant on my monthly | 25 the higher rates.
51 53
1 Counley 1 Counley
2  statement; is that correct? 2 Q So the offshore banks typically charge
3 A VYes. 3 a higher rate for the higher risk that they
4 Q  Butifit's a third-party account, it 4 are taking on; is that correct?
5 might have the name of the processor instead 5 A Correct.
6  of the name of the merchant? 6 0 Is the match list the same as the TMF
7 A Correct. 7 list?
8 Q Are third-party processors typically 8 A Correct.
9  banks? 9 Q Just different words for the same
10 A Again, the definition of bank and 10 thing?
11 processors is used pretty liberally, probably 11 A Terminated match file, so match,
12 not appropriately, in a lot of these e-mails. 12 match.
13 0 Now, in response to your e-mail, 13 Q  Gotyou.
14 Jennifer sends you an e-mail with two 14 You go on to ask a question. "When
15 questions, "We have a processing history with | 15  you say you have processing history, was it
16 card service. Does that matter? Do they run 16  good history, or did it end bad? If you do
17 credit at this bank? What is their criteria 17  have clean processing statements (low
18 for acceptance? Thanks." Do you see that? 18 chargebacks) then that will help."
19 A Yes. 19 She responds "Our processing history
20 Q Do you remember responding to this? 20 s fine. We had to close because we were
21 A VYes, | see it here. 21  selling replicas". Do you see that?
22 Q  Okay and it says "Jennifer, very sorry 22 A VYes.
23 for not getting back sooner.” | guess you 23 Q  What did you understand her to mean
24 waited three hours to respond; is that 24 when she said we had to close because we were
25 correct? 25 selling replicas?
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54 56
1 Counley 1 Counley
2 A They were selling handbags that looked 2 A Yes.
3 similar to other products. 3 Q You respond to that "Good news. |
4 Q Why would that cause her to have to 4 just found out our U.S. bank can do replica
5 close? 5 accounts now. We can write you a
6 A Most banks in the U.S. are very 6  3.95 percent; do you see that?
7 conservative. | think in 2006 even a lot of 7 A Yes.
8  banks still considered any commerce merchant 8 Q Now, what bank were you referring to
9  account high risk. We are just into the 9 there?
10 e-Commerce era now. Even today we have 10 A To be honest, I don't call recall from
11 banks, if it's an online merchant account, 11 memory if it was Frontline or Woodforest.
12 they are skittish about approving it. 12 Q@  Butit was one of the two of them?
13 Q  But she didn't say she had to close 13 A VYes.
14 pecause she was online merchant? 14 Q Do you remember you opened an account
15 A  Correct. 15 first at Frontline for her and subsequently
16 Q  She said because she was selling 16  at Woodforest?
17  replicas? 17 A | believe that's how it is.
18 A  Correct. 18 Q Il get you the documents. We can
19 Q Isn'talso the case most U.S. banks 19  write you a 3.95 percent; do you see that?
20  won't do replicas? 20 A VYes.
21 A I'mnot aware -- | guess you can say | 21 Q  Who determined that 3.95 percent?
22 am aware of it and we sent all of our 22 A ldid.
23 accounts to Woodforest and Frontline. 23 Q  What were the factors that went into
24 Q  Your response to her "Sounds good. 24 you deciding to charge 3.95 percent?
25  Then please include the last three months of 25 A Alot of higher risk merchants would
55 57
1 Counley 1 Counley
2 processing from CSI then with your 2 charge rates from 3 1/2 to 4 percent. |
3 application or six months if you have it. 3 think many other merchants in other
4 This will help to possibly negotiate lower 4 industries pay those types of rates, so |
5 rates." 5 think that's just kind of a general tier.
6 Why would her processing history help 6 Q Now, she was not a startup company,
7 to negotiate lower rates for her? 7 right? She had a processing history at this
8 A Because it shows again the risk is 8  point?
9 mainly with the chargeback liability, so if 9 A Apparently.
10  she has processing history with low 10 Q  So, the reason they were a higher risk
11 chargebacks, it helps the processor feel more 11 merchant is because they were selling replica
12 comfortable with the account. 12 products?
13 Q  She sends you an e-mail that sends -- 13 A It was an account -- correct.
14 same day, September 11, "Fax sent. Let me 14 Q  When you say setup fee is only 285; do
15 know if you receive. Thanks"? 15 you see that?
16 A  Correct. 16 A  Correct.
17 Q  And then you respond early the next 17 Q  Where does that money go?
18 morning, "Received the application, but not 18 A  Same revenue share as with the
19 any of the supporting documents requested on | 19  residuals.
20  the last page." Do you see that? 20 Q  So with regard to this one, let's
21 A Yes. 21  pretend the 285 is 300 so we might be able to
22 Q  And then she says, "I've attached 22 do the math in our heads.
23  three months of statements to this e-mailand | 23 A Okay, actually, | retract my last
24 will fax remaining documents. Please let me 24 statement. The setup fee we do not share it
25  know if they come through okay." 25  with the processors. We share it with the
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58 60
1 Counley 1 Counley
2 agents. 2 A Melissa Gampel, P-E-L or B-E-L.
3 Q  Okay, so you would share that with 3 Q Anyone else you can think of?
4 Merchant Metro? 4 A Yes. | can't remember the lady's name
5 A VYes. 5 though. There was another lady and another
6 Q So they would get 40 percent? 6  gentleman, Rich something, Catwalk Purses.
7 A 40 to 50 percent and | get 35 percent, 7 Q  Catwalk Purses?
8 Bill and Shane -- 8 A Yes.
9 Q  They split the rest? 9 Q Did she also sent you one, the Purse
10 A Yes. 10  Scene?
11 Q  And then Jennifer responds "Okay, 11 A Ican'trecall
12 sounds good. I just got your message. 12 The last e-mail in this chain
13  Sounds like a much better plan. 1 already 13  "Jennifer, sounds good" and you send her the
14 have an authorize.net gateway too that | 14  application; do you see that?
15 signed up for prior to getting card service, 15 A VYes.
16 so we're good to go if | can secure a 16 MR. WEIGEL: We have been going
17 processor. Let me know what else you need 17 at this for a hour and a half. Why
18 from me." Do you see that? 18 don't we take a short break?
19 A Yes. 19 THE WITNESS: Why don't we?
20 Q Whatis an authorized.net gateway? 20 (Whereupon a discussion was
21 A It's a gateway that sends transactions 21 held off the record.)
22 from the merchant's website to the processor. | 22 MR. WEIGEL: Mark this as
23 Q Do you typically set that up for the 23 Exhibit 4.
24 merchant or do they set that up themselves? 24 (Whereupon application to
25 A Sometimes we set them up. Sometimes | 25 Woodforest was marked Counley Exhibit
59 61
1 Counley 1 Counley
2 they already have one. Sometimes they set 2 4 for identification as of this date.)
3 them up. 3 Q Mr. Counley, do you recognize Exhibit
4 Q She goes on to say "I have several 4 4
5 friends in this field I can refer to you if 5 A Yes.
6 this goes through okay." Do you see that? 6 Q Did you help prepare this?
7 A Yes. 7 A Yes.
8 Q Did, in fact, Jennifer send you -- 8 Q  Which parts of this did you help
9 this is Jennifer Kirk, correct? 9  prepare?
10 A Yes. 10 A | probably typed in the company name,
11 9 Did you know her name at that pointin | 11  address, principal name.
12 time? 12 Q Do you have a template for this form
13 A I'm not sure if | knew more than what 13 on your computer or did you at the time?
14 is on here as the e-mail, but | knew it was 14 A | have the original application, but
15 Jennifer. 15 it's not typed in. | don't know what you
16 Q  Eventually they fill out an 16 mean by template.
17  application? 17 Q Do you have the ability to -- I'm not
18 A Correct. When she returned the 18 very sophisticated with computers, but can
19 application. 19  you pull this up on your computer screen and
20 Q  You knew who it was? 20  type in these things?
21 A VYes. 21 A Yes.
22 Q Did she subsequently send you other 22 Q When you pull it up on your computer
23 friends in the replica field? 23 screen, it has this Woodforest National Bank
24 A Correct, yes. 24 and MCCS logo?
25 Q  Who else did she send to you? 25 A Yes.
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62 64
1 Counley 1 Counley
2 Q You would then type it in 2 Q In there it indicates a handbag
3 electronically on your screen and then you 3 company in China; do you see that?
4 would send it off to the client; is that how 4 A Yes.
5 it works? 5 0 So, you knew at this point in time
6 A Correct. 6  that these bags were not manufactured by
7 Q Where did you get the information 7 Gucci, correct?
8 here? 8 MR. WENGROVSKY: Objection. Go
9 A What's the date on this? 9 ahead.
10 @ If you look at the top left, there is 10 A I don't know if they were Gucci bags,
11 afax header November 15, 2006; do you see | 11  but I do see it says China is where the
12 that? 12 product is purchased.
13 A  Yes. Sometimes I'll have the merchant | 13 Q  Did you ever look at the website?
14 send me the voided check and driver's license | 14 A For refund policy and contact
15 first and then | grab the address and name 15  information.
16 and type itin. Saves the merchant a step 16 Q Did you look at the website to confirm
17  and if the bank can get it and they can't 17  that they disclosed that they were selling
18 read it, it makes things more complicated. 18 replica products and not original products?
19 Q Did you fill this out when you were 19 A 1 believe this one we had already done
20  talking to her on the telephone? 20 that. This was after Frontline, Hans'
21 A Notreally. It's too time consuming. 21  e-mail.
22 Q  The way it works, you fill it out and 22 Q  Well, actually I don't remember
23  you fax it to the merchant to be signed? 23 exactly.
24 A Ore-mail 24 A Yes.
25 0 Can you tell from the header, the fax 25 0 But at the time you sent this, you had
63 65
1 Counley 1 Counley
2 heading on the top, was it faxed to you then 2 confirmed they had disclosed that they were
3 with a signature; is that how it works? 3 selling replica products; is that correct?
4 A Correct. 4 A Correct.
5 Q So you filled it out and you sent it 5 0Q Because there would be more exposure
6 by e-mail and then it was printed out, signed 6  to abank if, in fact, they were selling
7 and faxed back to you? 7 replica products, but representing that they
8 A I mean | would partially fill it out. 8  were real, correct?
9 | usually don't have enough information to 9 MR. KENNEDY: Objection. Calls
10 fill it out completely. Anyone can type in a 10 for someone else's state of mind.
11 PDF. 11 A Again, we don't make policies. If a
12 g If you look at the merchant processing 12  pank tells us a website needs to have such
13 agreement which would be the third page, the 13  and such on it, then it makes sense for us
14 third page of this exhibit, it says 14 when sending other applications to take that
15 description of product; do you see that? 15 same advice and tell the merchant the bank is
16 A Yes. 16 going to want them on there. Why don't you
17 Q It says designer handbags? 17 go ahead and do it now.
18 A  Correct. 18 Q  Are there consequences to Durango if
19 Q It's alittle blurry on this copy. 19 the merchant has too many chargebacks?
20  can you read the third question? 20 A Yes. It depends on the agreement that
21 A No. 21 we have with the bank. | mean, in general,
22 Q  Let me see if I can do this, list the 22 we don't want the relationship with the bank
23 names and addresses of vendors from something | 23  where they think Durango sends them accounts
24 the product is purchased. 24 that cause them losses. They wouldn't really
25 A Sounding close enough. 25 appreciate our business and might impact
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66 68
1 Counley 1 Counley
2 approvals or delay application times, put us 2 normally would have paid 1.75.
3 at the bottom of the pile. 3 Q And the reason they paid more is
4 Q  So because of that, when you look at a 4 because there were not so many banks doing
5  website, you would at least make some effort 5 that business?
6  to make sure that they make adequate 6 A Sure, supply and demand.
7 disclosures so there will not be as many 7 Q With regard to replica merchants, you
8  chargebacks? 8 were able to charge a higher fee for replica
9 A It's not really our job to underwrite 9 merchants because there were not that many
10  accounts, no. 10 banks willing to do them, correct?
11 Q My question is not whether it's your 11 A Correct.
12 job to underwrite accounts. Whether you make | 12 Q In fact, you charged the Laurette
13 any effort at all when a merchant has lots of 13 Ccompany 3.95 percent, correct, the first one
14  chargebacks? 14 | believe?
15 A | mean if they don't have proper 15 MR. KENNEDY: | object to the
16 refund policy, if the refund policy says no 16 question. That was what was on the
17  refunds, we might say that's not really going 17 quote.
18 to get you very far because customers will 18 Q What is the quote you gave them?
19 just do a chargeback, you know, full contact 19 A 3.75.
20  information. 20 Q  Why did you choose a lower price here?
21 Q Does the type of product that a 21 A she may have requested lower pricing
22 merchant sells impact your pricing to that 22 based on relationship. I'm not sure.
23 merchant? 23 Q  Why is it that you charge the higher
24 A No. 24 price for a replica handbag merchant than for
25 0O So when determining what price to 25 your typical pricing for an escort merchant?
67 69
1 Counley 1 Counley
2 charge someone, you don't consider whether or 2 A You are kind of talking about two
3 not they have other alternatives that they 3 different types of accounts. Retail they had
4 can go to? 4 a machine and retail accounts pay lower rates
5 A Areyou saying is our pricing with the 5 anyway, so 2.25 is higher than other retail
6  processor affected by product? 6  merchants pay, 1.7, 1.75.
7 Q No, to the merchant. You determine 7 Q Canyou explain, when you were
8  the price that the merchant pays for the 8 discussing the 3.75 rate on this form, it
9  processing services, correct? 9  says MOTO Internet. What does that mean?
10 A Yes. 10 A There are two different types of
11 Q Isthat price determined in part by 11  accounts, retail accounts which if you are on
12 whether or not you think the merchant can get | 12  the left, retail means you are swiping the
13 these credit card processing services from 13  card through a terminal like at the store,
14 someone else? 14 that means the card is present and card
15 A Sure. Like travel accounts generally 15 present transactions have lower risk because
16  pay 3 percent. 16 the clerk is supposed to verify the ID or get
17 Q  But escort merchants might pay a 17  asignature because they are delivered
18 higher percentage, correct? 18 immediately. All e-Commerce accounts are
19 A Right 19 nigher risk. All e-Commerce pay higher rates
20 Q  Whatis the typical charge for an 20  than retail.
21  escort merchant? 21 Q  What does MOTO stand for?
22 A I think we are doing -- mind you, we 22 A Mail order, telephone order.
23  only had three escort accounts, but -- maybe 23 Q  And the Internet means goods ordered
24 more. | don't think many. | think we were 24 over the internet?
25  doing retail accounts around 2.25 where they 25 A Yes.
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1 Counley 1 Counley
2 Q  Does your signature appear on this 2 for a bank to do adult merchant accounts like
3 form? 3 DVD's and I just searched on the internet and
4 A No, | don't think so. 4 | think I found Merchant Services U.S.A.'s
5 Q Do you see where it says for all 5  website and | called and spoke to who turned
6  corporations on the fourth page? 6  out to be Joe Montella and he said you can do
7 A Yes. 7 the adult account, so | started sending those
8 Q Do you know that signature? 8  probably and at some point I'm pretty sure
9 A It appears to match the signature on 9 this is the first replica account I ever did,
10 the left. 10  so we submitted these. The bank approved
11 Q Thatis Ms. Kirk's signature? 11 them and we said if they take these, we'll
12 A Iassume. 12 send them more.
13 Q cCan you tell me where the application | 13 Q  So you were actually the one within
14 stops? 14 Durango who established the contact with
15 A The page with the signatures is the 15 wWoodforest?
16 last page. 16 A VYes.
17 Q  The material that's after that, was 17 Q At the time you sent Woodforest this
18 that -- that was not material that you 18 account, had you sent them other accounts?
19 provided to Woodforest? 19 A VYes.
20 A No. Only the three pages of the 20 Q Did you believe that they had a more
21 application and the voided check. 21 liberal underwriting policy than most banks
22 Q You said you did check the return 22 in the United States?
23 policy, is that correct, on the website? 23 MR. KENNEDY: Object to the
24 A VYes. 24 form.
25 _Q __ Why do you do that? 25 A Yes. | mean that's why we started
71 73
1 Counley 1 Counley
2 A To make sure that they have one 2 sending them -- I'm pretty sure we started
3 because they need to understand that 3 with the adult and DVD stuff.
4 customers have six months to do a chargeback, 4 Q Is the fact that they are willing to
5 if they don't have a good refund policy. 5 take or were willing to take adult merchants
6 It's one of the main problems merchants have 6 make them more liberal than other banks in
7 not being liberal enough in refunds. 7 terms of their underwriting policy?
8 0 If you turn a few pages in to this, 8 A Yes. And as far as we are using the
9  you will see some -- 9 term liberal and whatnot.
10 A  On the refund policy underwriting, 10 @ By liberal I mean more willing to take
11  every bank we work with, if it's an 11 merchants that other people aren't willing to
12 e-Commerce merchant, they wouldn't refund -- | 12  take?
13 soit's an underwriting requirement, it 13 A Yes.
14 wouldn't make sense for us to send an 14 q Do you see the shipping return policy
15 application in. It's just going to get 15 for The Bag Addiction? There is a screen
16  kicked out. 16 shot about halfway through this exhibit?
17 Q  Well, it's your job to know which 17 MR. WENGROVSKY: It's like the
18  banks will take which merchants, correct? 18 ninth page.
19 A It's alearning process and it's 19 A Shipping and returning, returns and
20  always changing. 20  exchanging?
21 Q  How did you first come in contact with 21 Q  Yes. Isthat what you reviewed before
22 Woodforest? 22 sending this on to Frontline and Woodforest?
23 MR. WENGROVSKY: Objection. Go 23 A Ican't be certain if it's -- if it
24 ahead. 24 was that. It would appear so from the
25 A I'm pretty sure that | was searching 25  printout.
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1 Counley 1 Counley
2 Q Okay. You don't remember, but this 2 A (No response.)
3  looks -- 3 Q You can answer.
4 A Itlooks like a typical return policy. 4 A What's the whole objection thing mean?
5 Q Yousee it lists the Gucci brand over 5 MR. WENGROVSKY: It's noted for
6  on the left on this page? 6 the record and with certain more rare
7 A ldo. 7 exceptions like an attorney-client
8 Q Ifyou turnin a few pages, you will 8 privilege, you would still answer.
9  start to see screen shots of Gucci 9 THE WITNESS: All right.
10 pocketbooks? 10 A  Again we don't -- it's not our job to
11 A Okay. 11  review the website for the products. If it
12 The first one here is a Guccissima 12  has a specific name or whatnot, I'm not
13  with a list price $1,050 and our price is 13 really there to do that. | just make sure
14  $175. You save $875? 14 the application is complete, send it to the
15 A Yes. 15 processor. The processor reviews the
16 Q When you were reviewing this website, 16 website. Do I specifically remember seeing
17  did you happen to notice that they were 17 Gucci? No.
18 selling Gucci pocketbooks? 18 Q Do you remember specifically not
19 A Idon'trecall 19  seeing Gucci?
20 Q Do you have reason to believe when you | 20 MR. WENGROVSKY: Objection.
21  sent this account off to Frontline or 21 Q Do you, as you sit here today, have
22 Woodforest that, in fact, The Bag Addiction 22 any recollection one way or another whether
23 was selling Gucci pocketbooks? 23 you noticed that the website was selling
24 MR. KENNEDY: Objection. 24 replica Gucci handbags?
25 O At the time you sent this over to 25 A I'm not much of a fashion connoisseur.
75 77
1 Counley 1 Counley
2 Frontline, are you aware that they were 2 | saw handbags.
3 selling Gucci replicas? 3 Q You did know that they were selling
4 MR. KENNEDY: At the time you 4 replicas of some type of handbags?
5 sent the application? 5 A I know they were selling replica
6 Q \VYes 6 handbags. | didn't get into the names. |
7 MR. KENNEDY: And was it to 7 wouldn't know the difference between Dior and
8 Frontline. 8 that --
9 Q Frontline. 9 Q  You knew that they were selling
10 A It's not my job to review websites for 10 replicas of somebody's handbags?
11  products. | don't spend time doing that. 11 A Yes, I mean--
12 You are saying that the website changed from | 12 MR. WEIGEL: Mark this as
13  Frontline to this? 13 Exhibit 5.
14 Q Idon't believe so. 14 (Whereupon application to
15 A Iguess I'm not clear what you are 15 Frontline was marked Counley Exhibit 5
16  asking. 16 for identification as of this date.)
17 Q Is the return policy the first thing 17 Q While we are back on Counley 4, do you
18 that pops up when you get to a website? 18 know where you sent this application to?
19 A No, you usually start on the home 19 A Like I said, I usually e-mail the
20 page. 20  applications to the merchant.
21 Q Inwinding your way through to the 21 Q  You e-mailed it to the merchant and
22 return policy, is it really your testimony 22 then it came back signed to you?
23 that you didn't notice that the website was 23 A VYes.
24 selling replica Gucci purses? 24 Q  What did you do with it?
25 MR. WENGROVSKY: Obijection. 25 A Then I e-mailed it to the processor.
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1 Counley 1 Counley
2 Q Looking under MCCS, Merchant Bank Card 2 A Durango Merchant Services.
3 Agreement, I'm still on Counley 4. 3 0 Including the home phone?
4 MR. WENGROVSKY: Top right. 4 A That's our office number. Still is.
5 A Allright. 5 Q How about the fax number?
6 Q Itsays rep name? 6 A  Same office fax number.
7 A It has my name. 7 Q Were you in Wisconsin at this point in
8 Q Right. So you were the rep for MCCS; 8 time?
9 s that correct? 9 A No.
10 MR. WENGROVSKY: Objection. 10 Q  You were in Durango?
11 MR. KENNEDY: 1 object to the 11 A VYes.
12 question as well. 12 q You were in Durango for about a year
13 @ What do the initials REP stand for? 13  or so before you moved to Wisconsin while you
14 A  Repis agood assumption. 14 were working -- you were in Durango working
15 Q You were the rep on this account, 15 for Durango Merchants for a year before you
16 correct? 16  moved to Wisconsin; is that correct?
17 A Yes. Although, | mean, technically it 17 A | can't remember if it's one and a
18 goes through Joe Montella MS, U.S.A., but we 18 half years or two and a half years. I'm
19  put our name on it. We're the rep. 19 trying to put it together. 1 moved to
20 Q  Underneath there is a rep number. Do 20  wisconsin in the summer of either '06 or '07.
21 you see that? 21 If my wife was here, she could give you
22 A VYes. 22 Dpetter answers.
23 Q  CE21, what does that mean? 23 Q  And this says "Submitted by Marketing
24 A I'm assuming some rep code from 24 Unit 278"
25 Woodforest. Again, I'm pretty sure that was 25 A Yes.
79 81
1 Counley 1 Counley
2 issued. 2 Q  Whatis marketing unit 278?
3 Q Let me see if | can clear that up. | 3 A | have no idea.
4 didn't mean to make that a hard question. 4 Q Sale rep number at CE21; do you see
5 A lassume it's an agent ID from 5 that?
6 Woodforest and MUD number same thing, but 'm| 6 A Yes.
7 not sure what the difference is. 7 Q  When you wrote rep CE21 on Counley
8 MR. WEIGEL: Mark this as 8  Exhibit 4, the application for the Laurette
9 Exhibit 6. 9 Company to Woodforest, that's referencing
10 (Whereupon contract sales 10 this sales number; is that correct?
11 application was marked Counley Exhibit 11 A Yes. Again, | don't -- the
12 6 for identification as of this date.) 12 applications were usually sent to us when
13 0 Do you recognize Exhibit 6? 13 there is a new application. Joe says use
14 A Yes, but I'm not sure. It's signed in 14  this application now and the numbers would be
15 my name instead of Durango -- I'm not sure 15 inthere, so | never really paid attention to
16  why it's signed in my name. 16 this, but I think you are in line here. It
17 Q Now, at the bottom it says signature 17  looks like the agent ID.
18 of applicant. Is that your signature? 18 Q You had signed on for this contract in
19 A Itis. 19  March of 2005; is that correct?
20 Q  And the address given here, was that 20 A VYes.
21  your address in 2005? 21 Q  And I think we determined that you
22 A No, that's Durango Merchant Services' 22 were submitting this application November of
23 address in 2005. 23 2006, correct?
24 Q  How about the cell phone numbers; what 24 A Correct.
25 numbers are those? 25 Q  Now, if you turn to the second page of
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1 Counley 1 Counley
2 Counley 6, this is an agreement between 2 A I did sign the agreement, but more
3 Merchant Choice Card Services and Nathan 3 just to send the account through.
4 Counley; do you see that? 4 Q Let's take it one by one. The first
5 A ldo. 5 thing they referred to is solicitation of
6 Q Do you have any reason to believe that 6 merchants; did you do that?
7 you didn't sign this associate agreement? 7 A Well, we don't really solicit. We
8 A No, it's my signature. 1don't. I'm 8 have a website and we have agents, if that's
9  really unclear why it says Nathan Counley 9  what you mean by solicit.
10  name instead of Durango Merchant Services. | 10 @ You do go out and find merchants in
11  think Shane just told me to put it in my name 11 some way or another, correct?
12 for some reason. 12 A Yes.
13 Q Butyou shared the revenue you got on 13 0 Do you do a background investigation
14 the Laurette account and the other account 14  of merchants?
15  you sent to Woodforest with Durango? 15 A No.
16 A The agreement is between Durango and 16 Q Do you do site inspections of the
17  whoever. This is the only thing that has my 17  merchants' premises?
18 name on it that you will find and | don't 18 A No.
19  know why it is like this. It shouldn't be. 19 Q Youdon't sell equipment, do you?
20 Q Do you believe there is a separate 20 A Not usually, no.
21  agreement between Durango and MCCS or Durango | 21 Q Does Durango have any business
22 and Woodforest National Bank? 22 marketing terminals?
23 A No. 23 A We have some probably five or six
24 Q  Thisis the agreement between them? 24 terminals in our office and | would say we --
25 A Yes. 25 no, it's not the focus of ours.
83 85
1 Counley 1 Counley
2 Q  The first whereas "Whereas MCCS is 2 Q Did you ever provide any training for
3 engaged in the activities marketing bankcard 3 any merchants in connection with using credit
4 services to merchants, including but not 4 cards?
5 limited to, solicitation of merchants, 5 A Yes, training on helping prevent
6 background investigation of merchants, site 6 chargebacks and understanding the refund
7 inspections of merchants' premises, sales of 7 policies.
8  equipment for credit and/or debit card 8 0 If you look at item B under
9 transaction processing, supplies and 9  association with MCCS, "As a member of MCCS,
10 training." Do you see that? 10 the associate promises she will do the
11 A VYes. 11 following." Do you see that?
12 Q@ And then the next one says "Whereas, 12 A Yes.
13 the Associate desires to be a member of MCCS' | 13 Q  Number 2, "Handle no other products or
14 sales force which is composed of a group of 14 services which are competitive with the
15 independent contractors who have entered into | 15  products and services offered by MCCS." In
16  agreements with MCCS pursuant to which they | 16  fact, you did handle competitive products,
17  are authorized to engage in the business as 17  didn't you?
18 described above for MCCS". Do you see that? 18 A Yes.
19 A Yes. 19 Q In fact, with this Laurette account,
20 Q  You signed this agreement, correct? 20  in particular, you went to Frontline first
21 A Correct. 21 and then went to Woodforest; is that correct?
22 Q Did you undertake to do the things 22 A VYes.
23 that MCCS set forth in the first paragraph? 23 Q  Item 4 says "Comply with all MCCS
24 MR. KENNEDY: | object to the 24 guidelines either now existing or as issued
25 question. 25  from time to time from MCCS"; do you see
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1 Counley 1 Counley
2  that? 2 identification as of this date.)
3 A VYes 3 Q Do you recognize the Counley Exhibit
4 Q  Were there any guidelines that MCCS 4 77
5 gave you about the type of merchants that it 5 A VYes.
6  was willing to take on? 6 Q Whatisit?
7 A No. 7 A It's the Frontline and Durango agent
8 Q Item 5 says "Participate in the 8 agreement. Agentis a -- | think different
9 training that will be provided by MCCS"; do 9 term in our industry than what you guys are
10 vyou see that? 10 used to using agent for.
11 A I received no training. 11 Q  Who signed this?
12 Q That was my question. Did you ever 12 A Shane Kairalla.
13 receive any training from MCCS? 13 @ What do you understand the term agent
14 A No. 14 to mean?
15 Q I was looking on this and I couldn't 15 A For us an agent is someone who sends
16 find the revenue sharing provisions here. 16  accounts.
17  Are they in this document or in some other 17 Q  Someone who goes out and finds
18 document? 18 accounts for the bank?
19 A Yes, there was probably something done | 19 A And does the footwork of filling in
20  between Joe Montella and Durango which | 20 the application, helping the merchant get the
21  could probably find for you. 21  completed application to the underwriter
22 Q  You think there is a separate 22 department.
23  agreement besides this one that defines a 23 Q Andyou also get to determine pricing,
24 gplit of the -- 24 correct?
25 A Yes. 25 A Yes.
87 89
1 Counley 1 Counley
2 Q Of the residuals? 2 Q Let me hand you Counley Exhibit 8.
3 A Yes. It's a small role in the 3 (Whereupon fax with application
4 processing. It's kind of just -- there is 4 to Frontline was marked Counley
5 not --it's informal, but yes, I'm sure we 5 Exhibit 8 for identification as of
6  have something. 6 this date.)
7 Q  Who negotiated the fee split? 7 Q Do you recognize Counley Exhibit 8?
8 A Either myself or Shane. 8 A | recognize the application. | do not
9 0 Do you remember when you negotiated 9  recognize the first page FG000026.
10 it? 10 Q  The very first page is faxed to
11 A 1 would assume right around the time 11 Nathan?
12 of the agreement. 12 A Faxed to Nathan? No, this is not a
13 Q Soin March of '05 give or take? 13 fax -- | don't recognize this page.
14 A VYes. 14 Q Do you recognize the fax number there,
15 Q Now, let's go back to Counley Exhibit 15 9167
16 5. Thisis the agreement that you submitted | 16 A  No.
17  to Frontline; is that correct? 17 Q  This would be the fax to you of the
18 A  No, it doesn't appear signed or 18 application after it was signed by the Kirks?
19 completed, so I don't see how it could be. 19 A No, I don't know.
20 MR. WEIGEL: 1 will find that 20 Q  You see the fax to Nathan is page 1 of
21 at lunch. | think there is another 21  9; do you see that?
22 version of this. 22 A Okay and then someone inserted the
23 Mark this as Exhibit 7. 23  second page.
24 (Whereupon agent agreement was 24 Q Apparently, and then the next page is
25 marked Counley Exhibit 7 for 25 page 2 of 9; do you see that?
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1 Counley 1 Counley
2 A 2 of 9 and forward through 9 of 9 | 2 Q In terms of the size of your
3 recognize. 3 relationship in 2006, can you put those in
4 Q Okay. And that's your name at the end 4 any sort of order?
5 ofit? 5 A That would be difficult. | would be
6 A Atthe end of? 6 making a guess and | could be wrong.
7 Q Page 9. 7 Q Does one of them stand out as having
8 A That's correct. 8  more business than the others?
9 Q In your e-mail to Jennifer Kirk you 9 A They are probably fairly equal.
10 said "Good news. I just learned that our 10 Q I think I may have asked you this
11 u.S. bank will accept replica accounts." Do 11  pefore, but would Humboldt or Pivotal do
12 you remember that? 12 replica accounts?
13 A Yes. 13 A No
14 Q Do you remember how you learned that | 14 Q Do you remember speaking with anybody
15 U.S. Bank decided to accept replica accounts? | 15  at Humboldt or Pivotal about whether they
16 A No. Either I called and spoke to an 16  were do replica accounts?
17 underwriter or | e-mailed them. Probably 17 A Idon't remember it explicitly, but
18 what I did was | probably sent them an e-mail | 18 chances are good that I did ask them or else
19  or I called them and said would you look at 19 | would have submitted an application as
20  this website? Is this something you would 20 well.
21 take a look at if we sent you the application 21 Q  Soyou believe at the time that you
22 and they either replied via e-mail or called 22 submitted this application to Frontline, that
23  me or said on the phone yes, send an 23 Humboldt and Pivotal won't do replica --
24 application. 24 MR. WENGROVSKY: Objection.
25 Q Isthat someone at Frontline that you 25 A Yes, otherwise | would have submitted
91 93
1 Counley 1 Counley
2 spoke to? 2 an application to them and let them determine
3 A Yes. 3 whether they would approve the account or
4 Q Do you have any recollection whether 4 not.
5 it was a phone call or an e-mail? 5 Q Now you see this Frontline application
6 A Idon'tand I don't remember who I 6  was submitted in November of 2006 -- I'm
7 spoke to either. 7 sorry -- Frontline was submitted in
8 0 Was Frontline the only bank that you 8  September 2006 and Woodforest was submitted
9 went to to see if you could find someone to 9  in November 2006; do you see that?
10 process for Laurette? 10 A VYes.
11 A  Probably I asked other banks if they 11 Q  Why did you submit to Frontline first?
12 would do this. | mean that's kind of the 12 A Perhaps I hadn't asked Woodforest.
13 typical scenario for us. We get a website 13 I'mnot sure. | am going to speculate here
14 and I'll call or e-mail different banks and 14 perhaps. | did not ask Woodforest yet.
15 if someone says they will take a look at it, 15 Q Do you have any recollection?
16  then we send them that bank's application. | 16 MR. KENNEDY: | object to the
17 Q Do you have any recollection what 17 speculation.
18 other banks you called? 18 Q Do you have any recollection how it
19 A  No. 19 came to be that you then made a subsequent
20 Q Did you have other banks that you did | 20  application on their behalf to Woodforest?
21 more work with than Frontline at this time 21 A Atsome point in time | must have
22 period, 2006? 22 asked Joe is this something we could submit?
23 A |did a fair amount of work with -- 23 Q Do you remember him saying yes?
24 our main banks were Humboldt, Frontline, 24 A Otherwise | wouldn't have submitted
25  Woodforest and Pivotal. 25 the application. What was your name again?
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1 Counley 1 Counley

2 Q  Weigel, W-E-1-G-E-L. 2 A Myself or someone in Durango.

3 A Okay. 3 Q Okay. Did you receive residuals from

4 Q  First name is Bob. 4 all of these?

5 A Thanks. 5 A  Durango did, yes.

6 MR. WEIGEL: Please mark this 6 Q Did you personally receive a share of

7 as Counley 9. 7 those residuals?

8 (Whereupon Application Report 8 A On the accounts that were mine.

9 was marked Counley Exhibit 9 for 9 Q Let's go through the first two were
10 identification as of this date.) 10 declined. The next one says dressdenvy.com.
11 MR. WEIGEL: And please mark 11  was that one that you submitted?

12 this as Counley 10. 12 A Sounds familiar.
13 (Whereupon Application report 13 Q  You see the word yes after that?
14 was marked Counley Exhibit 10 for 14 A ldo.
15 identification as of this date.) 15 Q You didn't write that in, right?
16 Q Looking at Counley 9, it has rep 16 A No.
17 number CE21 and MUD number 277. Doyousee | 17 Q Is Dress 4 Envy a replica merchant?
18 that? 18 A Ican'ttell you just by the name.
19 A Yes. 19 Q Let's turn to the next one
20 Q  And then Counley 10 has the same rep 20  Freshnewkickz; is that one of your merchants?
21 number and a different MUD number? 21 A | believe so.
22 A Okay. 22 Q  And then is that a replica merchant?
23 Q Do you know why they have you down 23 A I'massuming it has to do with shoes.
24 under two different MUD numbers? 24 Whether or not it's replica, | can't recall
25 A I have no idea. 25 right now.
95 97

1 Counley 1 Counley

2 Q You don't have any understanding as to 2 Q The next one is Tracy Sales, Inc. and

3 why you are down for two different MUD 3 next to it says adult; do you see that?

4 numbers? 4 A Yes.

5 A No. 5 Q Isthat an adult business?

6 Q  MUD stands for? 6 A  Apparently.

7 A I have no idea. 7 Q Do you recognize the name of the

8 Q Noidea? 8 enterprise?

9 A No idea. 9 A Yes, | don't remember the specifics of
10 Q cCould MUD stand for marketing unit? 10 the account, but a lot of adult merchants
11 A Itcould. 11  will have just the generic company name.
12 Q Ifyou look at Counley Exhibit 6 when 12 Q  The next one says costlesswatches.com?
13 you signed on -- 13 A Yes.

14 A These numbers, that's not my 14 Q  Was that a replica merchant?

15 handwriting. | don't know if those numbers 15 A Just by looking at the name, | can see
16  were there before | signed it or not. All 16 they sell watches, but | don't recall the

17  right, marketing unit, it might -- sorry for 17  account details specifically.

18 half sentences. 18 Q  Just going down the list, if you look
19 @ These are two documents. Let's focus 19  at the descriptions on the right, are there
20  on Counley 9 for a second. 20  any that strike you as being erroneous?
21 Do you recognize the names of these 21 MR. WENGROVSKY: You are
22 websites or merchants? 22 talking about the handwritten ones?
23 A Yes, for the most part, yes. 23 MR. WEIGEL: Right.

24 Q  And these are all merchants that you 24 A | guess the yes means that someone
25  submitted to Woodforest? 25  here thinks that they were something or --
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1 Counley 1 Counley

2  everything else, | mean escort, adult, yes, 2 A You have to remember --

3 that all looks about right. 3 MR. WENGROVSKY: Objection to

4 Q 3 Apples Media, it says mirror up 4 the question. Go ahead.

5 above. So that's mirroring that it's adult? 5 MR. KENNEDY: Yes, | object it

6 A Correct. 6 calls for speculation.

7 Q  About what SSS Enterprises Auto; can 7 A Not all accounts we do are high risk,

8  you tell me what their business is? 8 so we do have -- | mean we do see low risk

9 A I'm having trouble reading the 9 accounts. We have merchants that do have
10  handwriting, but it looks like it says Mobil 10  previous history that want better rates or
11  Auto Repair. 11 oftentimes better customer service. There
12 Q  Going down you have 3 Apples Media and | 12 are a lot of shops out there that can't get
13 then there is BVCcigarshop.com? 13 someone on the phone and talk to and that's
14 A Yes. 14 kind of our niche; you can pick up the phone
15 Q Why would a cigar retailer do business 15 and call us.
16  with you? 16 Q  Your niche is providing good customer
17 MR. WENGROVSKY: Objection. 17  service to your clients?
18 A  Same thing. It's an account type that 18 A Yes.
19  alot of banks would not approve because | 19 o You understand their business needs
20 don't know why, but -- 20  and you try to meet them; is that correct?
21 Q  Are people concerned with the sale of 21 A If they have a question, we try to get
22 tobacco to minors over the Internet? 22 them in touch with the right people.
23 A It's probably a legitimate concern. 23 Q I have to ask, what is The Mob, Inc.?
24 Q Drillsandcutters.com; do you see that? 24 A I really don't know.
25 A Yes. 25 Q  Youwon't actually provide credit card

99 101
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2 Q Do you know what they sell? 2 services to the mafia?

3 A Itsaysdrills and if I remember that 3 A No

4 one, | think it was just random machinery 4 Q So there are some businesses that you

5  stuff. 5  wouldn't be engaged in, correct?

6 Q The next one says 6 A Probably for fear of our families'

7 Isopureproteindiet.com. That's protein 7 lives and things like that.

8 products; is that right? 8 Q Isit fair to say, with the exception

9 A VYes. 9  of drillsandcutters.com, that the other
10 Q  Why do merchants like that use 10  websites on this page that you sent to
11 Durango? 11  woodforest were high risk merchants?
12 A Herbal supplements is another thing 12 A No, I don't know what Maximum Mojo is
13 that a lot of banks are not comfortable with 13  and Mob, Inc. and Plaza Stores, but besides
14  pecause they don't want to get in the 14 those, yes.
15 practice of trying to determine which 15 Q Do you recognize these as all websites
16 products are allowed and which products 16 that you sent to Woodforest at or about the
17  aren't. 17 times listed on the left?
18 Q  Bodygenic.com you have down as 18 A  Irecognize -- | mean I've personally
19  vitamins? 19  sent up 1,400 or 1,500 accounts in five and a
20 A Yes. 20  half years, so they might look familiar.
21 Q The other one WI Home Bargains; can 21 Q  How many of those accounts still
22 you tell what that is? 22 provide you with residuals?
23 A It looks like advertising. 23 A 1 would say 500/600 max.
24 Q  Why would an advertising operation use | 24 Q  Let's look at Counley Exhibit 10.
25  Woodforest? 25 A It might be higher than 500. | was
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1 Counley 1 Counley
2 shooting from the hip. 2 Q I think you may have skipped the
3 0 Okay. Can you tell me how much money 3 second page.
4 you received in residuals, let's say, in 4 A I'm sorry. Do you want me to go back
5 2009? 5 to page 2?
6 A Durango or myself? 6 Q Yes. Let's just do this logically.
7 Q Let's start with you personally. 7 Do you recognize any of these websites?
8 A 214,000. 8 A Again, they are all vaguely familiar.
9 Q How about Durango? 9 Q Any of the websites on this page, do
10 A Ithink it was close to 2 million. 10  you recollect whether they were replica
11 q Okay. Looking at Counley 10, on the 11  websites, websites selling replica products?
12 first page do you recognize any of these 12 A Looking at the account names, it
13 websites as websites that you have sent to 13 doesn't appear to be -- | mean we went
14 woodforest? 14 through this just the other day. We went
15 A I recognize a good number of them. 15  through our residual reports and tried to
16 Q Which ones do you recognize? 16 pick out bags, sunglasses, watches. That's
17 A Rod Rock Hard Productions. 17  kind of the same idea we are doing here,
18 Q  What did they do? 18 trying to figure out by the account name what
19 A That was an adult account. 19 they are selling.
20 Q  Which other ones? 20 MR. WEIGEL: Off the record.
21 A VRE Internet was also adult. 21 (Whereupon a luncheon recess
22 Q  Okay. 22 was taken.)
23 A Match Making Moms, | remember that. 23  BY MR. WEIGEL:
24 That was a dating website for moms to set 24 Q Mr. Counley, starting with Counley
25  their kids up with. It sounds like a good 25  Exhibit 10, | think we are on page 3 and this
103 105
1 Counley 1 Counley
2 idea. She said she was on Oprah, I think. 2 s the application report issued by
3 Q  Any other ones? 3 Woodforest. We were on the third page and |
4 A I can't remember. Again, they all 4 want to direct your attention to a couple of
5 seem vaguely familiar. 5 different merchants.
6 Q Did anyone else at Durango submit 6 One is called pinkcalyx.com. Do you
7 merchants to Woodforest under your rep 7 remember that?
8  number? 8 A Yes.
9 A Yes. Everybody used my rep number. 9 Q Do you remember that that entity is a
10 Q Do you believe you were involved in 10 replica merchant?
11  some way or another with all the ones on this | 11 A No.
12 page? 12 Q@  How about Shopping Addiction; do you
13 A Icouldn't answer that. 13  know if they are a replica merchant?
14 Q Do you recognize any of the ones on 14 A That one I think was.
15 the second page? 15 Q I think you mentioned previously that
16 A Yes, most of these are going to be 16 Discount Replicas was a replica merchant?
17 vaguely familiar if | look at them and try to 17 A | think that was in the list of
18  think back. 18 accounts we sent over, a list of reports and
19 Q Do you know if any of the ones on this | 19 it says replica.
20 page were replica merchants? 20 Q  What about Liltrendybabies.com?
21 A Discount Replicas, that's the one that 21 A |don't remember that one being --
22 stands out for me. 22 Q  How about Prime Time Enterprises?
23 Q  What page number are you looking at? | 23 A No.
24 MR. KENNEDY: 1 think he's on 24 Q Lee Luxury Bags?
25 the third page. 25 A We discussed this one. | discussed it
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1 Counley 1 Counley
2 with Bill on the phone, but the application 2 A No. Could have been.
3 had my name on it, but -- it's just an 3 Q How about charismaticstyle.com; could
4 application. It's an application PDF and 4 you recognize that as a replica? On the left
5 sometimes Shane would do it. He's not that 5 side.
6  fancy with computers and he wouldn't change 6 A Not directly, no.
7 it 7 Q Do you see at the last page it has a
8 Q Do you remember them being a replica 8 summary. It says total applications 112,
9  merchant? 9  approved 98 and declined 14. Do you see
10 A Like I said Lee Luxury Merchants, | 10 that?
11  didn't work that account. 11 A Yes.
12 Turning to the next page again, do you 12 o Does that comport with your general
13 generally recognize these as accounts you set | 13  recollection as to how many merchants you
14 up? 14 sent to Woodforest?
15 A VYes. 15 A Yes, that's pretty good.
16 Q Do you recognize any of these as 16 Q I note that Counley Exhibit 9 lists
17  replica merchants? 17 another 20 websites and says three of which
18 A Fresh Styles | remember, but | don't 18 were declined; do you see that?
19 remember if they were replica or if they were | 19 A Okay.
20  just fashion accessories. 20 Q Apparently you sent Woodforest
21 Q  How about The Purse Boutique? 21 something like 116 websites -- no, | guess
22 A That one was replica. 22 132 websites?
23 Q  Excuse me? 23 A 135 applications.
24 A Yes, that one was replica. 24 Q  Out of that 135 applications, 17 were
25 0O  How about Strive Handbags? 25  declined?
107 109
1 Counley 1 Counley
2 A Yes. 2 A That appears to be the number.
3 Q Worldof23.com? 3 Q Justsol have it clear on the record
4 A 1don't remember that account 4 pecause | think | messed up the numbers. You
5 specifically, but I'm assuming it's shoe 5  submitted a total of 135 applications to
6 related and they have it circled here on the 6  Woodforest of which 17 were declined and the
7  report. 7 rest were approved?
8 Q  Why do you assume it's shoe related? 8 A That's what the sheet says. | can't
9 A 23 for Michael Jordan. | know we're 9  verify that.
10 in New York. 10 Q  Does that sound about right?
11 Q [I'msorry. I'mavery bad sportsman. | 11 A I would imagine, yes.
12 | was trying to think of 23 as a European 12 Q Is Durango currently servicing any
13  size for women's shoes. 13  replica merchants?
14 Carbon Copy Replicas, do you 14 A | think they are all closed.
15 understand that is a replica merchant? 15 Q You have indicated, I think, that
16 A 1 would make that assumption. 16  Frontline and Woodforest were the domestic
17 Q  How about Kicksisland.com? 17  banks that you sent replica products to.
18 A Again, I guess kicks is a reference to 18 Were there any overseas banks,
19 shoes. Whether or not it was replica or not, | 19  offshore banks that you sent replica products
20 | can't say. 20 to?
21 Q  How about timepiecewatches.com? 21 A Yes, aprocesser called Intabill,
22 A Whether or not they are replica 22 which we referenced earlier.
23 watches or not -- 23 Q  Any others?
24 Q Do you recognize the name Michelle's | 24 A I can't recall.
25  Boutigue as a replica website? 25 Q Was Intabill the one you were
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1 Counley 1 Counley
2 proposing to send Jennifer Kirk to? 2 they are, we need to update the website
3 A Yes. 3 because after we received the subpoena from
4 Q Did you actually, in fact, send any 4 Gucci, we stopped taking replica.
5  websites to Intabill for replica products? 5 0Q When did you stop taking replica
6 A  Probably. 6  products?
7 Q Did you receive residuals? 7 A When we received the subpoena from
8 A Yes. 8  Gucci regarding this case.
9 Q Do you remember what websites you sent 9 0 Before you were sued?
10 to Intabill? 10 A I think the subpoena and then we
11 A No. 11 discussed it and that's when we made kind of
12 @ Are you familiar with a website 12 a policy change not to do it any longer.
13  highriskusmerchantaccount.com? 13 Q Did you continue to accept residuals
14 A Anagent of ours, most likely. 1 14 from the accounts you had set up?
15 don't know. | would have to see what you are | 15 MR. WENGROVSKY: Objection. Go
16 referencing. | don't know if this matters. 16 ahead.
17  There are agents of ours that have similar 17 A Yes, | don't see why they would stop
18 domain names. If it's the same one you are 18 sending residuals.
19 talking about, | don't know. 19 Q  Okay.
20 MR. WEIGEL: Mark this Counley 20 A No one notified us not to accept
21 11. 21  replica.
22 (Whereupon printout from High 22 Q  And this -- when you said it has your
23 Risk Merchant Accounts website was 23 Apply Now button, you are referring to the
24 marked Counley Exhibit 11 for 24 symbol on the sort of right-hand side of the
25 identification as of this date.) 25 page that says Apply Now 95 Percent Approval?
111 113
1 Counley 1 Counley
2 Q What | have handed you is Counley 2 A Correct.
3 Exhibit 11 is a screen shot. | think the 3 Q If you click on that, where does it
4 website is highriskusmerchantaccount.com. Do 4 send you?
5  you have it in front of you? 5 A An application page on Durango's
6 A VYes. 6  website.
7 Q Is this operation affiliated with 7 Q You see here that they do list replica
8 Durango at all? 8 products as one of the products that you
9 A By the looks of it, it appears to be 9  accept?
10  an agent of ours because it has our Apply Now | 10 A Yes. Is this a current printout of
11 button on the right-hand side, but it's not 11 their website?
12 our website, no. 12 Q Yes. Itwas printed out on June 13.
13 Q Do you know who operates this website? | 13 A I'll have to follow-up with them and
14 A 1 would have to ask Bill. 14 tell them to update it.
15 Q  Are you familiar with an outfit 15 MR. WEIGEL: Mark this as
16 referred to as HR Payment Processing in San 16 Counley Exhibit 12.
17  Antonio, Texas? 17 (Whereupon printout from
18 A  No, but that doesn't mean that they 18 Merchant Accounts website was marked
19 are not part of Durango or affiliated with 19 Counley Exhibit 12 for identification
20  Durango. 20 as of this date.)
21 Q Do you know if Durango is currently 21 Q I think you said earlier that you have
22 accepting applications from this agent? 22 done work with The Transaction Group?
23 A From where? 23 A VYes.
24 Q  From this website. 24 Q Whois that?
25 A  This one? | don't believe so. If 25 A Michael Rupkalvis, R-U-P-K-A-L-V-I-S.
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2 Q  Where is he located? 2 the subpoena from Gucci for this Laurette
3 A I'm not sure. In the U.S. 3  case.
4 Q  Arethey an agent that supplies 4 Q If | were to represent to you that the
5 applications to Durango? 5 subpoena was served on you in August 2008, is
6 A Yes. 6 it your understanding from August 2008
7 Q Do they work exclusively with Durango? 7 forward, you stopped accepting replica?
8 A No. 8 A Can | ask you when you sued us instead
9 Q Turn to page 2 of 5 and | am going to 9  of subpoena?
10 represent to you that this was printed off 10 Q  We sued you in August 2009.
11  the website on June 13, 2010 under Internet | 11 A 1 would have to look and see when we
12 High Risk Merchant Account Services; do you | 12 made the change. | can't confirm that it was
13 see that? 13 2008 instead of 2009.
14 A Ido. 14 MR. WEIGEL: Mark these
15 Q Itsays, "The Transaction Group has 15 documents 13 and 14.
16 partnered with National Bankcard Systems of | 16 (Whereupon e-mails was marked
17  Durango to offer internet high risk account 17 Counley Exhibit 13 and 14 for
18 services. Do you see that? 18 identification as of this date.)
19 A Yes. 19 Q I'mgoing to ask you to ignore Checa
20 Q Is that accurate? 20 Chong, Jana at the top. That's my associate,
21 A It's true. 21  but everything below that line is what we got
22 Q  If you turn to the bottom of that page 22 from Durango, | guess, over the weekend.
23 it says "Among the acceptable businesses 23 Do you recoghize Counley Exhibit 13?
24 which we can service are" and the last one 24 A It's a lead sheet, correct.
25  says "Replica products, ves, U.S. accounts! 25 Q  Where did that come from?
115 117
1 Counley 1 Counley
2 Some with no reserve!" Do you see that? 2 A Goemerchant.com.
3 A I do. 3 Q Are they an agent of Durango?
4 Q Now, does The Transaction Group, in 4 A Correct.
5 partnership with National Bankcard Systems of 5 Q Do you see that under the description
6  Durango, still find replica products to be 6  of the business they say knockoffs?
7 acceptable? 7 A ldo.
8 A No. Allthis is is a web page and it 8 Q  Turning to Exhibit 14, do you see
9 clearly needs to be updated and again, not to 9 that's an e-mail from Brad Jess?
10 keep saying this, we are a small company and | 10 A | do.
11 we find ourselves wearing many hats tryingto | 11  Q  Back to sales@mirellafly.com?
12 get the jobs done and apparently we need to 12 A Yes.
13  go out to all of your agents and have them 13 0 You see he provides a quote for that
14 update any websites that we use, but we sent | 14  business?
15 you -- today you'll have copies of a customer 15 A Ido.
16  service inbox and you will see that for a 16 Q  That business was not rejected out of
17  while now any replica accounts we have, just | 17 hand?
18 been declining if we get a lead on them. 18 A  You are correct.
19 I guess declining is not the correct 19 Q At this point in time, Durango was
20  term. Letting the merchant know we can no 20  still accepting applications from replica
21  longer assist them. We do not make approval | 21 merchants?
22 or decline decisions. 22 A Based on this, it's probably
23 Q  When did you make the decision to stop | 23  August 2009 that we made the change.
24 accepting replica? 24 Q  Asof August 2009, if you got a lead
25 A I'm pretty certain after we received 25 that indicated that the business was selling |
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2 replica products, you declined to process 2 A I do.
3 that application? 3 Q You see that it's the Jie Mei Trade
4 A Yes. You will see that confirmed in 4 Company Limited in Fujian, China?
5 the other customer service list. 5 A Yes.
6 Q  Why did you choose to do that? 6 0 And you charged them a rate of 3.5?
7 A It's not worth it. If we are paying 7 A Yes.
8 for a bunch of lawyers and trips to get sued 8 0 Do you have any idea how that was
9  over, we are a small company. We don't have 9  determined?
10 the resources to take on this kind of thing. 10 A Three and a half to 4 percent is
11 Q You are certain that you are not now 11 general rate that a lot of high risk
12 accepting replica merchants? 12 merchants pay.
13 A Unless they are lying to us on the 13 0o The last few pages of this exhibit are
14 applications. 14 screen shots on the website?
15 MR. WEIGEL: Please mark this 15 A Okay.
16 as Counley Exhibit 15. 16 Q Do you remember reviewing this
17 (Whereupon application to 17  website?
18 Woodforest was marked Counley Exhibit 18 A No.
19 15 for identification as of this 19 o Do you believe you reviewed this
20 date.) 20  website?
21 Q  Mr. Counley, I've handed you 21 A We probably did look for policy and
22 Exhibit 15. Do you recognize this as an 22 contact information.
23  application that you helped to submit to 23 Q Do you see under product it lists
24 Woodforest for a website entitled 24 Gucci shoes and | guess the fifth or the
25  freshnewkickz.com? 25 _sixth up from the bottom?
119 121
1 Counley 1 Counley
2 A Yes, I think so. 2 A 1do see that.
3 Q Do you see a date on the top there? 3 Q Do you have any reason to doubt Fresh
4 A December of '07, right. 4 New Kickz was selling replica Gucci products?
5 0Q | see a December 4, 2007 date at the 5 A I don't know Gucci has shoes, but they
6 top. Do you see that? 6  were selling replica products and Gucci is
7 A Okay. It's hard for me to read. 7 listed on their site. Whether or not they
8 Q Do you see it on the upper left-hand 8  were selling replica Gucci shoes, I'm not
9  side there? 9  sure.
10 A Yes, sorry. 10 Q Today would you accept this account?
11 Q Do you have any reason to doubtyou | 11 A No, not that we have seen the trouble
12  submitted this application on behalf of Fresh | 12 it's causing.
13 New Kickz on or about December 4, 2007? 13 MR. WEIGEL: Mark this as
14 A No. 14 Exhibit 16.
15 Q This application indicates that they 15 (Whereupon application to
16 are clearly selling replica products, 16 Woodforest was marked Counley Exhibit
17  correct? 17 16 for identification as of this
18 A  Correct. 18 date.)
19 Q  And they indicate that the products 19 Q Do you recognize as an application
20 are made in China; do you see that? 20  that you filed on behalf of dress4envy.com?
21 A Okay. 21 A Yes, | remember his name.
22 Q Itsays "List the name and addresses 22 Q  And that's your name there as the
23 of vendors from whom the product is 23  agent?
24 purchased" and it says "Vendors listed as 24 A ltis.
25 trade references'"? 25 0 I'm going to show you some other
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1 Counley 1 Counley
2  applications, but for the time being | want 2 Q So basically you also judge it based
3 you to assume some of them say 278 and some 3 upon whether you think they have someplace
4 say 277 under the merchants -- the MUD 4 else to go?
5  number. 5 A Yes. There are other processors doing
6 A All right. 6 replica accounts, so no one is going to pay
7 Q Do you have any understanding as to 7 18 percent.
8  when you use one versus the other? 8 0 During this time period and | guess
9 MR. WENGROVSKY: Objection. 9  this one was sent in November of 2007; do you
10 A I never made any changes to that area. 10  see that?
11 Q Did you cross off 278 and write 277 11 A Yes.
12 there? 12 Q  During this time period who were your
13 A I never made any changes to that area. 13 other competitors in terms of finding banks
14 q This was just on the application when 14 to process credit cards for replica
15 it came up on your computer screen? 15 merchants?
16 A  Someone else, after | sent this in, 16 A  Thereis still a lot -- | mean to this
17  made that change. 17 day, Durango gets contacted by processors
18 @ You have on your computer -- 18 trying to have us send them business and they
19 A 278 would appear on the screen. 19 say we accept replica products. To this day
20 Q  This application would come up on your 20  there are still processors out there or other
21  screen and it would already have 278 on it? 21  brokerage firms, so, | couldn't give you a
22 A Right. 22 list of all of the people out there. | mean
23 Q  You can see Dress 4 Envy lists the 23  there is a lot of brokers like Durango.
24 product as replica products? 24 Q I'masking you, sitting here today,
25 A Yes. 25  whether you have any names that come to mind
123 125
1 Counley 1 Counley
2 Q Is that something you would have 2 that are competitors or were competitors of
3 written in? 3 yours at this time for placing replica
4 A Yes. We did do that on some of these. 4 product merchants?
5 Q Canyou tell what you typed in and 5 A One off the top of my head is AVPS,
6 what the merchant typed in? 6 AVP Solutions.
7 A No, because anyone can type in with 7 Q Anyone else that you can think of?
8  Adobe. | can't recall if | typed in 8 A Not off the top of my head, but | know
9 information or they did. 9 there are others.
10 Q  Where they say list the names and 10 Q  Again, under Dress 4 Envy website, did
11 addresses of vendors from whom the product | 11  you review that website before submitting the
12 was purchased, it says See Trade Reference; 12 application?
13  do you see that? 13 A It's the same as the last application,
14 A VYes. 14 we do check for refund policy and contact
15 @ It lists Popular Way? 15 information. | do see now on the printout it
16 A  Yes. I'm not sure who Popular Way is. 16 says Gucci on here.
17 Q  Now, this merchant you charged 3.75. 17 Q Itlists a number of Gucci shoe
18 Do you know how you came upon that rate? 18 products, right? There are pictures of Gucci
19 A Again, | mean it's just a range and 19  shoes?
20  sometimes we -- this probably sounds bad, but | 20 A There are.
21  sometimes if the merchant is more difficult 21 Q  Andthen in the men's category it says
22 to deal with, they call and they're pushy and 22 Gucci in terms of the brands they carry. Do
23 hard to communicate. I'm sure you have a 23 you see that?
24 similar situation. If this guy is going to 24 A |seethat.
25  cost a little more of my time, you know. 25 0  And also in the woman's category it
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1 Counley 1 Counley
2 lists Gucci? 2 appropriate to split these.
3 A VYes. 3 MR. WEIGEL: They were produced
4 Q Now, did you attach these pages to the 4 this way by your client. | assume
5 website -- to the application when you sent 5 your client -- we didn't assemble it.
6 itin? 6 This is the way it was produced.
7 A No, it's not our job to review 7 MR. KENNEDY: They were
8  websites or approve applications. We just 8 produced as consecutive pages, but |
9  help the merchant fill out the application 9 don't know that they were stapled
10 andsend itin. 10 together. | can't speak to that.
11 Q  But you would check the refund policy, | 11 That's fine. I'll note on the
12  correct? 12 record | object to Exhibit 15, 16 and
13 A Yes. 13 I believe it's also Exhibit 4 that you
14 Q |Ifyou look at the last page of 14 put in earlier.
15 Exhibit 16 under Frequently Asked Questions | 15 Just a minute. I'll make
16 it says "Can | get a refund?" Do you see 16 sure -- yes, Exhibit 4.
17  that? 17 MR. WEIGEL: Please mark this
18 A Ido. 18 as Counley Exhibit 17.
19 Q Do you see here it says "Because of 19 (Whereupon application to
20  the price | am selling the goods for, most of | 20 Woodforest was marked Counley Exhibit
21 the time, unless it is an incorrect product 21 17 for identification as of this
22 that was shipped, | cannot do refunds.” Do | 22 date.)
23 you see that? 23 Q Do you recognize Exhibit 17 as an
24 A ldo. 24 application you submitted on behalf of
25 Q  Nevertheless you still submitted this 25 SimplyChicPurses.com?
127 129
1 Counley 1 Counley
2 application? 2 A VYes.
3 A They have to have a refund policy 3 Q Was this submitted by Ms. Stephanie
4 listed online. They don't have to have a 4 Walker; do you see that?
5  policy of refunds. We try to tell merchants 5 A Yes.
6 they should do refunds because its cheaper 6 Q Was she referred to you by Jennifer
7  than chargebacks. Whatever the refund policy 7 Kirk?
8 s, it has to be listed online. 8 A Yes.
9 Q Soyourjobis to check to make sure 9 Q And she was selling replica handbags,
10 there is a policy, not what it is? 10 correct?
11 A Correct. 11 A  Correct.
12 Q You would advise merchants that it 12 Q  When you look at the vendors, you can
13 makes sense for them to do that because it is 13 tell again her replica handbags also came
14 cheaper for them to have a refund policy than 14 from China, correct?
15  to get hit with a lot of chargebacks? 15 A  Correct.
16 A  Because if you get a chargeback, the 16 Q  You were charging her a rate of
17  customer gets the money back anyways and the | 17  3.75 percent?
18 merchant gets a 25-dollar fee, and if they 18 A Correct.
19 get too many chargebacks they get can get -- 19 MR. WEIGEL: Mark this as
20 MR. KENNEDY: I view of the 20 Counley Exhibit 18.
21 testimony, | have to object to the 21 (Whereupon application to
22 exhibit. It comprises two documents. 22 Woodforest was marked Counley Exhibit
23 You may have done that 23 18 for identification as of this
24 unintentionally, I'm not suggesting 24 date.)
25 otherwise. 1 think it would be 25 A This is the other gentleman that | was
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2 telling you Jennifer referred to us. 2 what would you do with it when you got the

3 Q By this we are talking about 3 fax back?

4 Exhibit 18? 4 A Yes, we use the efax.com, which is an

5 A Yes. 5 E-fax server. The faxes come via e-mail and

6 Q And the gentleman's name is Frank 6 1 just hit forward.

7 Altobelli? 7 Q Where would you send them?

8 A Yes. 8 A Woodforest applications would get sent

9 Q He was referred to you by Jennifer 9  to Joe Montella.

10 Kirk? 10 Q  Wwas there ever a time when you would
11 A  Correct. 11 just send it directly to Woodforest?
12 Q  You submitted this application on 12 A No.
13 behalf of his company or his website 13 Q Do you know if this was faxed to you
14 carboncopyreplica.com to Woodforest? 14 or not from the merchant, the last page?
15 A Yes. 15 A Idon't see why a merchant would fax
16 Q And again he sells replica handbags? 16 me a copy of any page of their website. It's
17 A  Correct. 17  possible, but it's not standard practice.
18 Q  You had no doubt that this man was 18 Q Inany event, you did review their
19  selling replica handbags when you filled this | 19  returns policy, correct?
20  out this application; is that correct? 20 A Fourteen day return policy.
21 A Nope. 21 Q Right under that it says "This is our
22 Q  Looking at the fax header at the top, 22 disclaimer about selling replicas." Do you
23 it was sent on April 10, 2007? 23  see that?
24 A Okay. 24 A 1do, but | do not remember reviewing
25 Q Do you see it? 25 that.
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2 A VYes. 2 Q Itsays "We are not an authorized

3 Q The last page here looks like it was 3 dealer or agent of any of the designers whose

4 faxed at the same time and it contains the 4 names are used here. All references to

5 returns policy; do you see that? 5  Fendi, Gucci, Louis Vuitton", and it goes on,

6 A ldo. 6  "are for identification purposes only." Do

7 Q Is this something that you sent with 7 you see that?

8 the application to Woodforest to give them so 8 A ldo.

9 that they had the returns policy at the time? 9 Q So you don't know if you reviewed that
10 A No, I don't know whose faxing this, 10  when you reviewed the returns language which
11  but we submitted the application via e-mail. 11  was directly above that?

12 | don't know where it came from. 12 A It's possible, but I don't recall.

13 Q  Justso I understand, you would 13 MR. KENNEDY: Please read that
14 prepare the application and send it by e-mail 14 back.

15 to the website, correct? 15 (Whereupon the record was read
16 A  To the merchant. 16 back by the reporter.)

17 Q  To the merchant? 17 (Whereupon application was

18 A  Correct. 18 marked Counley Exhibit 19 for

19 Q  And they would presumably print that 19 identification as of this date.)

20  out, sign it and fax it back to you? 20 Q  Exhibit 19 is an application you

21 A Or they would get it, finish typing it 21 prepared for a website entitled

22 in, print, sign and fax back or scan it and 22 hotshotwatches.com; do you see that?

23 e-mail it back. 23 A ldo.

24 Q  Okay. When you got the fax, would you | 24 Q  Apparently from the bottom it looks
25  then e-mail that fax to Woodforest or to -- 25  like it was prepared on or about April 17,
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2 2007. Do you see that? 2 Q Did you happen to see under men's

3 A Yes. 3 watches that they carry Gucci products?

4 Q That indicates that they were selling 4 A I see that now.

5 replica watches? 5 Q Under women's watches they list Gucci

6 A Itdoes. 6  products?

7 Q Was this another individual which was 7 A I do see that now.

8 referred to you by Jennifer Kirk? 8 Q Do you see where it says "Are you

9 A Yes. Now that I'm looking at it, | do 9  watches authentic” and it says "All products
10 remember the name and | see that Laurette | 10  sold are exact replicas and not being sold or
11 Company is listed as a reference on the 11 represented as original." Do you see that?
12 application. 12 A Ido. Idonow.
13 Q  Did you ever check any of the 13 Q Do you have any reason to doubt that
14  references? 14 you knew that these -- this website
15 A No, it's not our job to check 15 hotshotwatches.com were selling replica Gucci
16 references. 16  watches at the time you submitted the
17 Q  Did you ever speak to Mr. Norlie? 17 account?
18 A  Alot of merchants | deal with are 18 MR. WENGROVSKY: Objection.
19  primarily e-mail. I don't know if | spoke 19 A Read that back.
20 with him. 20 (Whereupon the record was read
21 Q  Was this a website that was 21 back by the reporter.)
22 successful? 22 A It's the same question. We knew they
23 MR. WENGROVSKY: Objection. 23 had replica watches. Whether or not they
24 Q Did you get residuals from this 24 were selling replica Gucci products, I'm not
25  website? 25  sure.
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2 A I would have to look at the residual 2 Q Do you have any doubt that you could

3 reports. 3 have determined what kind of products they

4 Q If you look at the description of 4 were selling if you just looked through the

5  products sold, it says selling replica 5  website?

6  watches? 6 MR. WENGROVSKY: Objection.

7 A Yes. 7 A It's not our job to review for

8 Q It says the watches are coming from EH 8  products or underwrite accounts.

9  Best Fashion in Guangzhou, China? 9 Q I understand, but do you have any
10 A Correct. 10  doubt that if you wanted to find out what
11 Q Ifyou flip to the next page under 11  «kind of products they were selling, you could
12 Frequently Asked Questions, these were 12 have looked at the website and determined it?
13  printed out of the website. Can you see 13 MR. WENGROVSKY: Repeat the
14 that? 14 objection.
15 A I do. 15 A If that was our role in the process,
16 Q You reviewed the website to make sure | 16  we could do that, but that's not our role.
17  they had a returns or exchange policy, 17 Q I understand you say it's not your
18 correct? 18 role, but it wouldn't have been difficult for
19 A Right. 19  you to determine what products they were
20 Q Did you review this page? 20  selling; is that correct?
21 A I must have clicked on this page and 21 MR. WENGROVSKY: That's been
22 once | saw the return policy then my job is 22 asked and answered.
23 done. 23 Q  You can answer until he tells you not
24  Q  Okay? 24 to.
25 A |don't know -- well, go ahead. 25 A Okay, | suppose, but our duty isn't to
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2 be a police force where we review products 2 A Correct.

3 and see if they are doing trademark 3 Q  These folks are only paying

4 infringement or not. | don't know what it 4 3.25 percent. Do you know how they managed

5 takes to be able to tell if they are selling 5 to negotiate that rate?

6  trademark products or not. 6 A No. I don't recall the specific

7 | don't know what it would take, so 7 circumstances that resulted in the lower

8 would it be difficult or not? Would | have 8 rate.

9  to be educated and know the market? | don't 9 Q Looking at the fax header for a
10  know. I can't answer that. 10  second, you see the first page of the
11 MR. WEIGEL: Mark this as 11  application starts out 2 of 6 and there is 3
12 Counley Exhibit 20. 12 of six and then for some reason it goes to 6
13 (Whereupon application to 13 of6?

14 Woodforest was marked Counley Exhibit | 14 A Correct.
15 20 for identification as of this 15 Q Idon't know where the middle pages
16 date.) 16 went. You see there is a "to" number at the
17 Q  Going back to Exhibit 9 for a second. 17  top? Itsays "To: 18009711063"?
18 Would you accept and submit an application 18 A Yes.
19  such as the one for Hot Shot Watches today? | 19 Q Is there your fax number?
20 A No. 20 A No.
21 Q  Whynot? 21 Q Isthat the fax number for Joe
22 A Same answer as before. Replica 22 Montella in Arizona?
23 products are not a venture we are lookingto | 23 A | didn't fax these to Joe, so | would
24 get into given the legal complications. 24 say no, but I'm not really sure of the
25 0 Turning your attention to Exhibit 20, 25  process once | sent them to Joe.
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2 this is an application you submitted on 2 Q You don't know if you looked at the

3 behalf of charismatic.com; do you see that? 3 screen shots on the back of this or not?

4 A Yes. 4 A The same answer as before. Once |

5 Q Do you know who referred this customer 5 have seen they have a refunds policy, we can

6 toyou? 6 submit the application.

7 A No, not off the top of my head. 7 Q You can tell that this website is

8 0 Okay. Again, they indicate plainly on 8  selling Gucci products; is that correct?

9 the front of this application that they sell 9 MR. WENGROVSKY: Currently?
10 replica products? 10 MR. WEIGEL: At the time this
11 A That's true. 11 website -- at the time the screen
12 Q Is that something that you typed in? 12 shots were made.

13 A Ithink | must have. It seems to be a 13 MR. WENGROVSKY: What is the
14 pattern, so I'm going to assume that | was 14 question?

15 the one putting that in there. 15 0 Can you today tell that they were
16 Q  Where it says description of products 16  selling Gucci products at the time this

17  sold, it says replica products; do you see 17  screen shot was made?

18 that? 18 A Yes.

19 A Yes. 19 Q Yousee it says here

20 Q And again it says see trade reference 20  “Charismaticstyle.com offers a range of
21 where it is asking who the vendors were it 21  replica bags so perfect that unless you let
22 was purchasing from? 22 the cat out of the bag, no one will know that
23 A Correct. 23  they are the original"? Do you see that?
24 Q  Andthatis an address in China, a 24 A |do.

25 company in China? 25 0 It says "We are not affiliated in any
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2 way with the designers whose items we offer 2 about this, we also had a phone conversation
3 in our online store." Do you see that, at 3 concerning the same topic of disclosing to
4 the very bottom there? 4 customers.
5 A ldo. 5 MR. WEIGEL: Mark this as
6 Q  Wasitimportant to you that a website 6 Counley Exhibit 21.
7 such as charismaticstyle.com included a 7 (Whereupon application to
8 disclaimer to indicate to customers that it 8 Woodforest was marked Counley Exhibit
9 was selling replicas and not originals? 9 21 for identification as of this
10 MR. WENGROVSKY: Just a 10 date.)
11 clarification. By you, do you mean 11 Q Now again, Exhibit 21 is an
12 Nathan individually or Durango 12 application that you submitted on behalf of
13 Merchant Services? 13  Prime Time Enterprises; do you see that?
14 MR. WEIGEL: Either. 14 A VYes.
15 MR. WENGROVSKY: Okay. 15 Q  Again, this was faxed to the same 800
16 A  Yes, | think that was the general 16 number, (800) 971-1063?
17  practice once Frontline, after Bag Addiction, 17 A I think that's a Woodforest fax
18 told us that customers need to be aware that | 18 number.
19 they are replicas, I'm pretty sure we told 19 Q You think so?
20  all the other merchants they had to follow 20 A It mustbe.
21  suit, otherwise we would be wasting time. 21 Q Do you see that this gentleman
22 Q Do you remember who you had that 22 receives his product from Huaren H-U-A-R-E-N
23 conversation with at Frontline? 23 Trading? Do you see that?
24 MR. WENGROVSKY: Obijection. 24 A Yes.
25 A I have seen the e-mails from Hans 25 Q Did you understand that these were
143 145
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2 Strickler. 2 replica products?
3 Q Did you ever have a conversation with 3 A It's what the application states,
4 Mr. Strickler or a face-to-face meeting? 4 correct.
5 A Yes, | have had many phone calls with 5 MR. KENNEDY: Can you point out
6  Hans Strickler. 6 where you are reading that?
7 Q Did you ever discuss the need to 7 THE WITNESS: Top of page 2.
8 disclose the fact that a replica merchant was 8 Q It says replica and athletic wear. Is
9  selling replicas over the phone with him? 9 that what you are referring to?
10 MR. WENGROVSKY: Doyou mind | 10 A Yes.
11 reading that back? 11 Q Ifyou look at the screen shots behind
12 (Whereupon the record was read 12 it, you will see they are selling a number of
13 back by the reporter.) 13 Gucci products?
14 MR. WEIGEL: That was a really 14 A Yes.
15 bad question. Let me rephrase it. 15 Q I take it you don't remember whether
16 Q Did you ever discuss, over the 16  you knew at the time that they were selling
17  telephone with Mr. Strickler, the need for a 17  replica Gucci products or not; is that
18 replica merchant to disclose that they were 18 correct?
19  selling replica products on their website? 19 A Idon't even know that Gucci makes
20 MR. WENGROVSKY: Disclose to 20  shoes so, no. I'm not trying to be smart.
21 whom | think would be helpful. 21 It says here Gucci -- dress it up or down
22 Q Disclose to their customers. 22 when walking or jogging or even for every day
23 A It's quite possible. | don't remember 23  use. No, I don't recall.
24 a specific conversation, but it's very likely 24 Q They will be very disappointed to know
25 that in addition to the e-mail Hans sent 25 that you don't know that they make shoes. In
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2 all seriousness, whether Gucci made shoes or 2 A This one was an agent Chris Ortega and
3 not, did you know that this website was 3 | just remember him because he was a colorful
4 selling shoes that purported to be made by 4 person to work with.
5 Gucci? 5 Q Can you see from the two screen shots
6 MR. KENNEDY: Objection to the 6 that are attached here that they sell replica
7 form of the question. 7 Gucci products?
8 A I knew the website sold products that 8 A Ido see that on the screen shots. Or
9  are replicas. 1 did not know they were 9 rather can I -- can | add to that? | see
10  selling replica products that had Gucci's 10 they have Gucci listed on the left-hand side,
11  trademark. 11 but I don't see any Gucci products.
12 MR. WEIGEL: Mark this as 12 Q  There are particular pages of the
13 Counley Exhibit 22. 13 website attached to this that only refer to
14 (Whereupon application to 14 Chloe products?
15 Woodforest was marked Counley Exhibit | 15 A Correct.
16 22 for identification as of this 16 Q  Butthey do list Gucci as one of the
17 date.) 17  brands they carry?
18 Q  Exhibit 22 is an application that you 18 A  They do have Gucci listed on the
19  submitted to Woodforest on behalf of 19 left-hand side.
20  Leeluxurybags.com; do you see that? 20 MR. WEIGEL: Please mark this
21 A Yes, but | don't recall this one. 21 as Counley Exhibit 23.
22 Q This has your name on it? 22 (Whereupon application to
23 A I realize -- | think everyone in 23 Woodforest was marked Counley Exhibit
24 Durango uses the same application and 24 23 for identification as of this
25  sometimes my name didn't get taken off. For | 25 date.)
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2 the purposes of your question, I'm not sure 2 Q Exhibit 23 is another application that
3 if it matters if | sent it in or if Shane 3 you submitted to Woodforest on behalf of
4  sentitin, does it? 4 freshstyles.com; do you see that?
5 Q So, you are confident that somebody at 5 A No.
6  Durango sent it in; whether it was you or 6 Q Exhibit 23 was submitted by you on
7 not, you don't know? 7 behalf of thepurseboutique.com; do you see
8 A  Correct. 8 that?
9 Q Do you think it might have been 9 A Correct.
10 somebody else at Durango? 10 Q  And that was a merchant that was
11 A 1 think this one was because there is 11 located in East Northport, New York; do you
12 an -- on some communication we had from there | 12  see that?
13 s from Lee Luxury Lines and Lee Luxury Bags. 13 A | do.
14 | saw that, two Lee Luxury. 14 Q  And she was proposing that she was
15 Q If you see on the application you will 15 going to be doing $25,000 per month; do you
16 see it has both. 16  see that?
17 A Oh, okay. 17 A 1do.
18 Q Does that refresh your recollection in 18 @ Was this a merchant that was referred
19  any way? 19 to you by Jennifer Kirk?
20 A Yes. | think this one was not sent in 20 A Yes.
21 by me but someone at Durango. 21 Q Did you have any trouble or any
22 Q Do you know if this was referred to 22 problem doing with a merchant in New York?
23 you by somebody? 23 MR. WENGROVSKY: Objection.
24 A Yes. 24 A I'mnot sure --
25 Q  Who referred this one to Durango? 25 MR. WENGROVSKY: Can you be
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2 more specific? 2 for New York and he had five or six people
3 Q Il ask a different question. 3 who were agents?
4 Durango didn't have any policy against doing 4 A Correct.
5  work with merchants in New York? 5 0 Do you remember the names of any of
6 A  We don't target New York for business, 6 them?
7 but if someone from New York wants us to 7 A I didn't ask.
8  submit an application, we will. 8 MR. WENGROVSKY: | can
9 Q Do you know how many merchants you 9 represent to you that that included
10 personally submitted applications for that 10 past and/or current. | believe it was
11 came from New York? 11 an all encompassing list from
12 A Really | would have great difficulty 12 beginning of the company.
13 finding that answer, but | would assume it's 13 THE WITNESS: Five or six and
14 not a large percentage. 14 of those only two or three are active.
15 Q Is there any reason that you would get | 15 I don't think some are even sending us
16 less New Yorkers than any other state in the | 16 accounts anymore.
17  union? 17 Q Do you have merchants in New York that
18 A  I'mnotsure. In my memory | don't 18 vyou get residuals from?
19 recall doing business with a lot of New 19 A Most likely, yes.
20  Yorkers. For some reason, it doesn't seem 20 Q Do you know how many?
21 like a state that | got a lot of applications 21 A I think we represented to you earlier
22 from, but there is nothing physically 22 that it was a small percentage.
23 limiting New Yorkers from applying. 23 Q  I'mjust asking how many in all
24 Q  Well, you said you didn't specifically 24 numbers?
25  target New York, but did you specifically 25 A No.
151 153
1 Counley 1 Counley
2 target any state? 2 Q Do you know how much money Durango
3 A No. 3 receives every month in residuals from
4 Q So you were just as likely to get an 4 merchants based in New York?
5  application from New York as any other state? 5 A | believe it represents a small
6 MR. WENGROVSKY: Objection. 6 percentage.
7 A We don't -- of the 300 to 400 agents 7 Q  I'mjust asking you if you know.
8 we have that send us things, | think five max 8 A No.
9  were ever from New York, so our agent base 9 0 Do you know if it's $10,000 a month?
10 wasn't really New York focused. 10 A 1 would doubt it.
11 Q  Who were your agents in New York? 11 Q Do you know if it's $100,000 a month?
12 A 1 would have to get that from Bill for 12 A I'm pretty sure it's not.
13  vyou. 13 Q  Areyou aware that Melissa Gampel was
14 Q Is there a listing somewhere of all of 14 in the same business as Jennifer Kirk?
15 your agents? 15 A VYes.
16 A  No, it would just be all of the -- 16 Q  And you know that Melissa Gampel was
17 it's really informal. It's just Bill's 17  selling replica handbags; is that correct?
18 contact -- 18 A Yes.
19 @ How do you know, as you are sitting 19 Q How did you come up with the 3.75
20  here, that it was only five or six from New 20  percent rate for Melissa Gampel?
21 York? 21 A Standard rates that went out to almost
22 A | talked with him on the phone last 22 all these merchants.
23 week about it and he went through his contact | 23 Q  If you flip toward the back of the
24 st for New York. 24 exhibit, the second to the last page, it has
25 Q So he went through his contact list 25 abad fax -- bad copy of a fax of Ms. Gampel
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2 driver's license. Do you see that? 2 MR. WEIGEL: Please mark this
3 A VYes. 3 as Exhibit 24.
4 Q  Was that something that was sent to 4 (Whereupon application to
5 you? 5 Woodforest was marked Counley Exhibit
6 A  Yes, it had to have been. | don't 6 24 for identification as of this
7 know why it's in the middle of all of these 7 date.)
8 pages. | didn't put them in this order and | 8 0 Exhibit 24 is an application that you
9  didn't supply these other pages. 9 submitted on behalf of freshstyles.com. Do
10 Q Do you see screen shots describing the | 10  you see that?
11 returns and exchanges policy? 11 A VYes.
12 A You will have to give me a minute to 12 Q  And they are located in Brooklyn, New
13 find the page. 13 York. Do you see that?
14 @ Try WNBOO580. 14 A Yes.
15 A 582 15 Q They are selling replica clothing and
16 Q 5807 16 watches?
17 A  580. Yes. 17 A Yes.
18 Q You see that? 18 Q  Where it says description of products
19 A Yes. 19 sold, it says replica clothing and watches;
20 Q Did you review this page before you 20 do you see that?
21  submitted the application? 21 A VYes.
22 A 1 reviewed the returns policy, 22 Q Is that something you typed in?
23 correct. 23 A Seems consistent with the other
24 Q Do you see under hottest sellers it 24 applications, so I'm going to assume so.
25 lists Gucci there on the left? 25 Q  Now, on this one it looks like you
155 157
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2 A Ido see that on the screen print 2  typed in certain things and the rest was
3 here. 3 filled in by handwriting. Do you see that?
4 Q Did you make these screen shots and 4 A Correct.
5 include them with the application? 5 Q Do you think on this website that the
6 A No. 6  typewritten portions are the things that you
7 Q So you reviewed the returns and 7 filled in?
8 exchanges policy, but you don't usually make 8 MR. WENGROVSKY: On this
9  ascreen shot of it? 9 application. You said website.
10 A 1scroll to the page. | see it and 10 Q  On this application, Exhibit 24, did
11  close the window. 11  youfill in the typewritten portions and the
12 ¢ Ms. Gampel's driver's license was from 12 merchant filled in the handwritten portions?
13 New York? 13 Is that your understanding?
14 A 1 did notice that. 14 A | think that would be a fair
15 Q can you turn back to Exhibit 20 for a 15 assumption.
16 second? That's charismaticstyle.com; doyou | 16 Q You see on the last page of this
17  see that? 17  exhibit which was faxed again to that same
18 A Correct. 18 800 number; do you see that?
19 Q That business is also located in New 19 A ldo.
20  York; is that correct? 20 Q "Freshstyle.com -The place to get the
21 A  Thatis correct. 21 hottest gear --Home Jacob watch Gucci"; do
22 Q Do you know what referred this website | 22 you see that?
23 to you? 23 A It does say Gucci. | don't remember
24 A No, | think you asked me that already. 24 what this guy was selling. | see it says
25  No. 25 belt buckles there and | vaguely remember
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2 something about belt buckles. 2 can get an account approved at Humboldt
3 Q Do you know if they were selling Gucci 3 without having to pay 25 percent, yes, you
4 products or not? 4 are correct.
5 A ldon't. 5 Q  Butif Humboldt won't approve it
6 MR. WEIGEL: Would this be a 6  because of the type of merchant, for example,
7 good time to take a break? 7 then you are willing to submit it through
8 THE WITNESS: It would be a 8  Mr. Montella through Woodforest; is that
9 great time to take a break. 9  correct?
10 (Brief recess taken.) 10 A  Correct.
11 MR. WEIGEL: Please mark this 11 Q It says charge-off at the bottom. Do
12 as Counley Exhibit 25. 12 you know what that refers to?
13 (Whereupon listing of residual 13 A Idonot.
14 reports was marked Counley Exhibit 25 14 Q  Now, under sales it lists a total of
15 for identification as of this date.) 15 $903,000 to Woodforest; do you see that?
16 Q  Exhibit 25 is a single sheet. Can you 16 A Ido.
17  identify Exhibit 25, please? 17 Q Is that consistent with your
18 A No. I can take a guess at it, but | 18 understanding as to how much business was
19 have never seen this before. 19  submitted through Woodforest by Laurette?
20 Q  You have never seen this before? 20 A It seems about right.
21 A No. 21 Q  How does that compare to the business
22 Q  Does this look like a listing of the 22 that was submitted through Frontline?
23  sales for the Laurette Company? 23 A 1 would say they are comparable.
24 A It looks like a listing of the 24 Q  Then it says number of sales. |
25  residual reports from the Laurette Company to | 25  assume that's the number of different
159 161
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2 Joe Montella. 2 purchases?
3 Q It says MUD278 Montella. Do you see 3 A I'm not really sure what that means.
4 that? 4 Q How about returns; do you know what
5 A Yes. That's why I said that. 5 that column means?
6 Q Is that the same Joe Montella that you 6 A Refunds.
7 submit the applications to? 7 Q Is that different from chargebacks?
8 A Correct. 8 A Yes.
9 0 How much of the residuals do you have 9 Q How do they differ?
10 to give to Mr. Montella? 10 A  Refund is when the merchant
11 A 25 percent. 11  voluntarily issues the credit back.
12 Q Do you have any banks that you deal 12 chargeback is when the customer calls the
13  with directly without an individual such as a 13  card issuing bank and forces the money back.
14 Mr. Montella in the middle? 14 9 Are merchants penalized for the number
15 A Most of them are direct. 15  of returns they have?
16 Q  Aredirect? 16 A Not typically.
17 A Yes. 17 Q  Arethey penalized for the number of
18 Q  So for most of them you don't have to 18 chargebacks?
19 pay the 25 percent to somebody else? 19 A Well, depending on the bank. They get
20 A Correct. 20  a 25 or 30-dollar fee per chargeback and
21 Q Soisit fair to say you only submit 21  typically the banks don't like them to have
22 to Woodforest the accounts that you can't 22 more than one percent chargeback ratio, but
23  place somewhere else because you have to pay | 23 it's a loose --
24 25 percent to Mr. Montella first? 24 Q  This indicates that they had
25 A It's a combination of factors. If we 25 chargebacks of -- 45 chargebacks in March of

212-267-6868

41 (Pages 158 to 161)

VERITEXT REPORTING COMPANY

www.veritext.com

516-608-2400



162 164

1 Counley 1 Counley

2 '08; do you see that? 2 Q Is this the kind of report that you

3 A | see that, but I'm not sure how it 3 have seen previously?

4 could be because it says chargeback dollars 4 A Yes.

5 580. Those numbers don't match up. 5 Q Can you describe what the first five

6 Q So you think perhaps it's a mistake? 6  columns represent?

7 A I would have to guess it's a typo. 7 A Yes. First column is the month of

8 Q What do you understand the next column 8 residual report. The second column is

9  to be; month-end fees? 9 residuals earned from Frontline aligned with
10 A Fees decide the discount rate paid 10  the columns from the first column aligned
11 so -- I guess the column to the right is 11  with the rows. Third column Merchant Express
12 daily discount and that's the qualified 12  that was paid on this account, and then the
13 discount rate. Again, I'm speaking on this 13  remainder is what stayed in Durango and then
14 report which I'm not familiar with, so it 14 you see the percentage and the fifth column
15 could either mean the other additional fees, 15 paid to Nathan Counley and then in the sixth
16 like transaction charges is 25 cents per 16  column you see residuals that were split
17 transaction and the $25 per chargeback fee. 17  petween Shane and Bill.
18 I'm not sure what else that would include. 18 q So you made about $3,800 and Durango
19 Q Do you get to share in those fees? 19 made about $7,000 from Frontline's processing
20 A VYes. 20  of The Bag Addiction?
21 Q Do you know how the net profit figure 21 A Correct.
22 is computed? 22 Q  Andthere is a separate series of
23 A Not to the penny, but there is a, you 23 columns starting with Woodforest. What do
24 know, there is the cost that Visa, MasterCard 24 those columns represent?
25 charges the bank processer on the discount 25 A Same columns as for Frontline,
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2 rate and on the per transaction fee and then 2 Woodforest total residual earned by month.

3 the markup or the profit above these discount 3 Metro Merchant is the agent listed, but if

4 rates and per transaction fees what tallies 4 you scroll down to the bottom of this page,

5 into the net profit. 5 you will see for some reason Metro Merchant

6 Q Itsays MUD residual and MCPS income 6 was not paid past February '07 due to an

7 and | think those two numbers add up to the 7 agreement issue and Merchant Express was paid

8 net profit; do you see that? 8 as the agent.

9 A VYes. 9 I'm not sure if we received the lead
10 Q Do you know what those two columns 10 the second time or what happened exactly
11  represent? 11  there. So it looks like Metro Merchant was
12 A Again, having not seen it before, MUD 12 paid through December '06 and then after that
13 residual I'm assuming means MUD number 278, | 13  only Merchant Express was paid as the agent
14 Montella and that's what was paid to Joe 14 and then the column across to the right, so
15 Montella and MCPS is what Woodforest kept as | 15  we have Woodforest total residuals, Metro
16  profit. 16  Merchant paid out, remaining residuals and
17 qQ The last column is what Woodforest 17  then Durango and the percentage to Nathan
18 kept as profit? 18 Counley and the percentage to Shane and Bill.
19 A  Correct. 19 Q  When you look at the total Woodforest
20 MR. WEIGEL: Mark this as 26. 20  residual of $8,900 that compares to the MUD
21 (Whereupon report of residuals 21  residual on Exhibit 25 of 11,446; do you see
22 was marked Counley Exhibit 26 for 22 that?
23 identification as of this date.) 23 A VYes.
24 A It's a Durango report of residuals 24 Q The difference between those two is
25  earned on bagaddiction.com merchant account. | 25  the amount that went to Mr. Montella?
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2 A Should be. 2 (Whereupon residual report was
3 Q Did Durango receive its money directly 3 marked Counley Exhibit 28 for
4 from Woodforest or did it come from 4 identification as of this date.)
5 Mr. Montella? 5 THE WITNESS: Were these given
6 A  Mr. Montella. 6 to you at the same time, both of these
7 Q  Was Mr. Montella part of the MCCS 7 reports?
8 companies? 8 MR. WEIGEL: | understand they
9 A I'mnot really sure. 9 were.
10 Q  We looked earlier -- you became an 10 A  Allright. They both appear to be
11 agent of MCCS, do you remember that? 11 residual reporting for all of the income
12 MR. WENGROVSKY: Objection. 12 earned on the accounts that we could identify
13 MR. WEIGEL: 1 can go back and 13 as possible replica accounts when we went
14 find it. 14 through our residual reports to show you the
15 A Let me look at it real quick. 15 income we earned.
16 Q  Exhibit 6? 16 Q Could you just explain to me what the
17 A Yes, associate agreement. 17  columns mean?
18 0 Is that the agreement by which you 18 A On 27, column one is month. Column
19  were working with Mr. Montella? 19 two is account name. Column three is total
20 A No, I think there is something else. 20  residual reported to us. Column four is
21 | can get that to you this week. 21 percentage paid out to the agent. Column
22 Q Do you know how Exhibit 26 came to be | 22 five is percentage paid out to Nathan
23  created? 23 Counley. Column six is the remainder split
24 A The report was created by Bill 24 between Bill and Shane.
25  Demopolis. 25 0Q  Okay.
167 169
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2 Q Isthat something that was prepared in 2 A 28, column one is month. Column two
3 the ordinary course of business or did he do 3 is account name. Column three is profit
4 it just for this lawsuit? 4 reported to the processor to Durango. Column
5 A I think this one was done specifically 5 four is agent revenue share and I'm assuming
6 for this lawsuit. 6 that since there is nothing in here that
7 Q Do you typically see something like 7 these are accounts that did not have an agent
8  this on a monthly basis or any sort of 8 listed on it and that's the difference
9  periodic basis? 9  between 27 and 28. Column five of
10 A Yes, Bill puts together residual 10  Exhibit 28, percentage to Nathan Counley.
11 reports every month. 1 think I sent you the 11 Column six is remainder split between Bill
12 master residual reports. I'm not sure if you 12  and Shane.
13 had time to review Friday or Saturday. 13 Q Do you know which credit card
14 MR. WEIGEL: Let me mark this 14 processors were paying the residuals for
15 as Exhibit 27. 15  which account?
16 (Whereupon residual report was 16 A It's not marked, but we can go back
17 marked Counley Exhibit 27 for 17  and mark that in if you need.
18 identification as of this date.) 18 Q Do you have a database that would
19 Q cCan you identify Exhibit 27? 19 allow you to do that?
20 A 27is aresidual reporting that Bill 20 A We sent you all of our residual
21 Demopolis prepared for Gucci to show residual | 21  reports. You will be able to go in and see
22 income, all replica accounts that we were 22 every account.
23  aware of. 23 Q  Every account that you think has been
24 MR. WEIGEL: Let me mark 24 selling replica?
25 Exhibit 28 at the same time. 25 A Every account period.
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2 Q Do you recognize any of these accounts 2 A It looks complete to me unless we are

3 as to where you placed them? 3 missing something. If you include Exhibit 26

4 A Well, just going over the ten 4 with Bag Addiction, 26, 27 and 28 appear

5  Woodforest applications we went through 5 complete.

6 earlier this afternoon, | can see several of 6 0 Did you help Mr. Demopolis come up

7  these there that are Woodforest related. 7 with a list of websites that was potentially

8 Q Do you know why certain things end up 8  selling replica products?

9  on Exhibit 27 versus Exhibit 28? 9 A No. He did this by going through and
10 A Yes, | think the difference was 28 10 looking at the account names. He did ask me
11 there is no agent on the account. They just 11 if I thought what Kicks meant and | explained
12 applied directly through Durango or referred 12 it was shoes, so that's why he added them on.
13  to us by someone. 13
14 Q Now, was this a spreadsheet that 14 Q You had indicated that you thought
15 someone prepared by going through the -- 15 perhaps you had sent certain merchants to
16  manually going through the database? 16 offshore banks that were replica merchants;
17 A Manually going through our master 17  do you remember that?

18 residual reports that Bill put together. 18 A Yes.
19 Q@  Who did that? 19 Q Do you remember which merchants those
20 A  Bill Demopolis. 20  were?
21 Q Do you know when he did that? 21 A That was again several years ago.
22 A |think he prepared 27 and 28 for you 22 Q Do you know if they are on this list?
23  last week or two weeks ago. When did you get | 23 A No, | don't believe they are on the
24 these? Recently, correct? 24 ist.
25 0 Yes. Recently. | don't remember 25 0 If you wanted to find out what those
171 173
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2 exactly. 2 merchants were, how would you go about doing

3 MR. WENGROVSKY: 1| can 3 it?

4 represent to you that for our 4 A Well, we would have to see if Bill had

5 convenience Durango prepared 27 and 5 any old residual reports for Intabill.

6 28, again the difference being, as | 6 Q Are there residual reports for

7 explained in the cover e-mail to your 7 Intabill someplace?

8 office, 27 included merchant accounts 8 A Ican'tanswer that.

9 that were possibly replicas that were 9 MR. WENGROVSKY: You may
10 referred to Durango from independent | 10 already have that in the recent
11 agents. 28 our possible merchant 11 production. If Durango maintained any
12 accounts that came directly to Durango | 12 records, we forwarded all residual
13 without any agent involved. 13 reports for all merchant accounts to
14 Thereafter, Durango produced the 14 you.

15 totality of residual reports for all 15 THE WITNESS: They have been
16 merchants regardless whether they 16 out of business for years though.

17 appeared to be replica related or not. 17 Q Did you ever use any offshore banks
18 This is just a subset for 18 besides Intabill?

19 convenience for you to see the most 19 A Not for replica related.

20 relevant. 20 Q  Which ones did you use for non-replica
21 Q Please take a minute and go through 21 related?

22 poth of these. | want to know if you 22 A We used a processor called Bardo
23 remember any websites selling replica 23 B-A-R-D-O for a few accounts.

24 products that you don't see listed here that | 24 Q  Did you ever use one for Valitor out
25 you processed. 25 of Iceland?
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2 A VYes. 2 important?
3 Q What kind of accounts did you send to 3 A Correct.
4 valitor? 4 Q Don't you advertise on your website
5 A I believe we have an account there now 5 that nine out of ten transactions done on the
6 that sells financial advice, software for 6 internet are done through credit cards?
7 trading markets. | don't think we have any 7 A | believe you are right.
8  other accounts there. 8 Q Nine out of ten people using credit
9 Q Did you ever place any replica 9  cards, don't you think that's very important
10  merchants with Valitor? 10  to your business?
11 A Idon't believe so. 11 MR. WENGROVSKY: Objection.
12 Q  Vvalitor is located in Iceland? 12 A Important, but to what degree, | guess
13 A Yes. 13 | can'tsay.
14 Q  When you do business with them, howdo | 14 Q  You represent to merchants on your
15  you communicate? 15 website that if they gain the ability to
16 A  We go through an agent of theirs. His 16 process credit cards that that will improve
17  name is R-E-A-V-I-S and the company is WTZI. | 17 their business, correct?
18 Q  Where are they located? 18 A True.
19 A In the states. 19 Q You say on your website "Accepting
20 Q wrtzI? 20  credit cards with a merchant account can
21 A VYes. 21 increase your sales potential by 75 million
22 Q Do you know in which state? 22 customers in the U.S. alone with an
23 A No. 23  exclamation point. Is that an accurate
24 (Whereupon Declaration of 24 statement?
25 Jennifer Kirk was marked Counley 25 A It is.
175 177
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2 Exhibit 29 for identification as of 2 0 You go on to say on your website
3 this date.) 3 credit card processing analysts estimate nine
4 Q Have you had an opportunity to review 4 out of ten people use credit cards for their
5  Exhibit 29 before? 5 online orders. Is that an accurate
6 A Yes--well yes. 6 statement?
7 Q  When did you first see it? 7 A I'm not disagreeing with you.
8 A I believe Todd forwarded this to us, | 8 Q You are just disagreeing that nine out
9 can't remember when, but I'm assuming the 9  of ten is very important; is that correct?
10 file date is -- 10 MR. WENGROVSKY: Obijection.
11 Q Did you ever have any discussions with | 11 A | would say it's very helpful, but
12 Ms. Kirk about this lawsuit? 12 isn't very important.
13 A No. 13 Q You would agree that the ability to
14 Q@  How about with her husband? 14 process credit cards enables a merchant to
15 A No. 15 have a much broader range of potential
16 Q Did you ever discuss this lawsuit with 16 customers; is that correct?
17  any of your customers? 17 A You are correct.
18 A No. 18 Q Ifamerchant is able to accept credit
19 Q Isthere anything in Ms. Kirk's 19  cards, it's likely to increase their sales?
20 declaration that you believe is untrue? 20 A You are correct.
21 A Number one, the ability to use credit 21 Q Attached to Exhibit 29 are a series of
22 cards, to accept payment via credit cards. 22  e-mails and a fax. Do you see those?
23 It's helpful. | don't feel it's very 23 A ldo.
24 important. 24 Q Do you recognize this correspondence?
25 Q  You feel it's helpful, but not very 25 A ldo.
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2 Q Did you send the e-mails that are 2 numbers at the top; one is a 413 and the

3 attached to Exhibit 29? 3 other is a 416?

4 A VYes. 4 A Yes.

5 Q Hans Strickler that is here is from 5 Q Is one of them yours?

6  Frontline, correct? 6 A 413

7 A Correct. 7 Q That's your fax number?

8 Q  And Mr. Strickler insisted that The 8 A VYes.

9 Bag Addiction add a check box on its website, 9 0Q These screen shots were faxed to you
10 correct? 10  and then you faxed them on to Ms. Kirk; is
11 A Correct. 11  that correct?

12 Q@  What did that check box say? 12 A 1don't recall receiving this fax even
13 A  Two check boxes. I agree to the terms | 13  though my fax number is listed there.
14  and conditions on the site. | understand 14 Q  well, let's look.
15 these items being purchased are replicas, not | 15 A Yes, it says "Jen, Hans is referring
16 originals. 16 to the attached fax." So Hans must have
17 Q  Why was that important to add to the 17  faxed these five pages to me and "he's made
18 site? 18 notes on the PDF, where it would be best to
19 A This is something that Frontline told 19  add in the truncated terms and conditions to
20  us that the merchant should do, so I'd be 20  help avoid these type of chargebacks." So,
21  speaking on behalf of Frontline. 21 vyes, Frontline confirmed to us that these
22 Q  What did Frontline tell you the 22 merchants should have a check box and we
23 merchant should do? 23  forwarded that communication to the merchant.
24 A If I'm reading it correctly, it 24 Q  Were those inserted into this PDF by
25  appears Hans tells the merchant, if you don't | 25  Frontline as you understand it?
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2 have the check box, you are going to lose 2 A As | understand it.

3 chargebacks. 3 Q  You can tell from looking at the

4 Q Why is that? 4 |eft-hand side here that this website was

5 MR. WENGROVSKY: Objection. 5 selling replica Gucci products, can't you?

6 Q  Why does having a check box help with 6 A I can see that they have Gucci listed.

7 chargebacks? 7 | cannot see if they have replica Gucci

8 MR. WENGROVSKY: Repeat the 8 products.

9 objection. Go ahead. 9 Q In a number of places or | guess in
10 A Because then the customer cannot claim | 10  two places, it lists the brands. Do you see
11 that products were not as represented as in 11 it, where it says our brands on the first --
12 doing the chargeback. 12 on 1 of 5 and 3 of 5 on the left-hand side
13 Q  Because then the customer knows they | 13  where it says Our Brands?

14 are buying a product that is not genuine? 14 A Yes.

15 A They know that they are buying a 15 Q If you carry into the next page, in

16 replica product. 16 both instances Gucci is the first name at the
17 Q  You see there is a fax attached to 17  top of the list?

18 this e-mail chain? 18 MR. WENGROVSKY: First name at
19 A Which page? 19 the top of the next page.

20 Q You see the one that was Bag 20 0 It says Our Brands and then in both
21  Addiction, the screen shot? 21 instances on page 2 of 5 and page 4 of 5,
22 A With 1 of 5 in the bottom right? 22 Gucci is the brand that is listed at the top
23 Q VYes, and 1 of 5 in the top right too? 23 of the page on the left-hand side?

24 A VYes. 24 MR. KENNEDY: Can you show me
25 0 You see there are two telephone 25 where you are pointing?
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2 Q Let'stryitagain. Do you see Gucci 2 good objection, but the rest is all
3 on the top of the list that appears on the 3 speaking and really inappropriate.
4 left-hand side of the page on page 2 of 5? 4 A Dol need to answer?
5 MR. KENNEDY: When you say 2 of 5 Q Yes, you do, but let me rephrase it.
6 5, you are referring to the 6 Do you have any reason to believe that
7 handwritten 2 of 5, not the 7 you were unable to read those words when you
8 typewritten, right? Am | on the right 8  received the fax on page 1 of 5 that is part
9 page? 9 of Exhibit 29?
10 MR. WEIGEL: It says 2 of 5 of 10 A Idon't have any reason to believe |
11 the fax that was sent to Mr. Counley. 11 needed to read the fax that we were
12 MR. KENNEDY: 1 see. 12 talking -- we were talking about terms of
13 A Idosee. 13  service check box.
14 MR. WENGROVSKY: | would like 14 Q Did you read the language of the check
15 to clarify for the record that Gucci 15 box that was inserted?
16 is not the first or top listed under 16 A Idid.
17 the our brand section, but is 17 Q  And you understood that everybody
18 coincidently the first listed on the 18 making a purchase on this website had to
19 second page because that's where it 19  check that box; is that what Mr. Strickland
20 came back on alphabetically. 20  was asking you to make sure about?
21 Q  Now that you totally forgot the 21 A You are correct.
22 question, do you see at the top of page 2 of | 22 Q  As a result of that you have insisted
23 5 on the fax sent to you the word Gucci in 23 in the future that other websites plainly
24 the column Our Brands? 24 indicate that they were selling replica
25 A Yes. 25  products; is that correct?
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2 Q Do you see Gucci listed on page 4 of 5 2 A You are correct.
3 in the column listed in Our Brands? 3 Q And that was done to avoid chargebacks
4 A Yes. 4 which have all sorts of consequences that we
5 Q  Youknow all the items, at least in 5 discussed previously, correct?
6 this point of time, all the items being sold 6 A Correct.
7 here are replicas? 7 Q Did you make any effort to search for
8 A No. 8 any e-mails on your computer? I'm referring
9 Q Look at the front page of page 1 of 5 9  to the e-mails attached to Exhibit 29.
10 where it says in the middle of the page, 10 A VYes.
11 “Please note as stated on our site all of our 11 Q  Were you able to find them?
12  items are replicas. By purchasing you are 12 A No.
13 acknowledging the fact that they are replicas | 13 Q  What computer were you using at the
14 and not to be presented as originals." Do 14 time that these e-mails were sent?
15 you see that? 15 A The Toshiba.
16 A Iam seeing that now. 16 Q  When did you give the Toshiba to your
17 Q Do you have any reason to believe that | 17  mother?
18 you were not able to read those words when | 18 A I've not given it to her yet. She's
19  you got the fax? 19 asked me to give it to her for months, but I
20 MR. WENGROVSKY: Objection. | 20  have not yet.
21 don't recall hearing whether this has 21 Q  Soit's still in your possession?
22 been reviewed at that time or not or 22 A VYes.
23 whether it was just forwarded. 23 Q Did you make any effort to search the
24 MR. WEIGEL: You can say 24 nhard drive of that computer to locate e-mails
25 foundation. That's fine. That's a 25 that were called for by our document request?
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2 A VYes. 2 e-mails on a regular basis?
3 Q It's your position that you have not 3 A Absolutely.
4 located any? 4 Q Did you stop deleting e-mails relevant
5 A Like I said, I did find a backup 5  to this case when you first got the subpoena
6  Outlook file that had some old leads in it, 6 in 2008?
7  but | don't have these e-mails. 7 MR. WENGROVSKY: I'm sorry,
8 Q I may have asked you before, but where 8 when you say this case, do you mean --
9 s the Durangodirect.com server located? 9 MR. WEIGEL: Laurette.
10 A Intermedia.net. 10 MR. WENGROVSKY: August of '09.
11 Q Did you make any effort to call 11 MR. WEIGEL: No, when you first
12 Intermedia to see if they had any documents 12 got the subpoena in LA.
13 responsive to the subpoena that was served 13 @ I'm asking first did you stop deleting
14 upon you? 14 e-mails when you received the subpoena
15 A They said they don't have anything 15 relating to the Laurette Company in 2008?
16 that's been deleted off the server. 16 A I can see if | say no here, | would be
17 Q Do you pay Intermedia to maintain the 17  probably in trouble, but we still didn't keep
18 Durangodirect.com address? 18 my sent folder longer than a couple of
19 A  Outlook e-mail. 19 months. It's too big. 1 do 150, 200 e-mails
20 Q Do they maintain those files for any 20 aday and we have a storage limit in
21  period of time? 21  Intermedia and Outlook starts crashing if you
22 A | believe they told us after -- there 22 keep more than a couple of gigabytes of data.
23 is nothing maintained for seven days, sothey | 23 Q  Are you familiar with the concept of a
24 told us they do have an archiving service 24 |itigation hold?
25 which -- an archiving service if we had 25 A No.
187 189
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2 signed up for it, everything would be 2 0 Did the company institute any sort of
3 archived, but they don't do it -- so if we 3 ahold on its documents once it received a
4 were a law firm and required to archive all 4 copy of the Complaint in this lawsuit?
5 e-mails, they would have that. 5 A Again, we are a small company.
6 Q Do they maintain any backup tapes? 6 Nothing that we are familiar with, haven't
7 A Not that I'm aware of. 7 been involved with anything like this in the
8 0 How much do you pay Intermedia for the 8 past.
9  service; do you know? 9 Q So you continued to delete e-mails
10 A About 100, 125 bucks a month. 10 after you got the Complaint?
11 Q And they don't store any e-mails for 11 MR. WENGROVSKY: Objection.
12 more than seven days? 12 I'm not sure we are talking about the
13 A That's what they told us. 13 same thing as far as relevance.
14 Q  Who communicated with Intermedia? 14 MR. WEIGEL: Let me see what |
15 A I called them. 15 can do here.
16 Q  Who did you speak to? 16 MR. WENGROVSKY: Okay. Go
17 A Customer service representative. 17 ahead.
18 Q They told you they had no e-mails for 18 Q  Did you continue your usual practice
19  your account? 19  of deleting e-mails after you received the
20 A | asked them if an e-mail had been 20  Complaint in August of 2009?
21 deleted, is it possible to retrieve it? We 21 A Yes. The sent e-mails | continued to
22 don't keep all e-mails that are that old. So 22  delete.
23 if they said it was seven days and they are 23 Q Did any of the e-mails that you
24 deleted two years ago. 24 deleted refer to any of the replica merchants
25 0O Well, do you go through and delete 25  that we have been discussing today?
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2 A | think they were mostly closed by 2 A lraniton the Toshiba and the Asus.
3 this point in time. 3 Q  Wasitrun on any other computers at
4 Q I think we just looked at one that was 4 Durango?
5 submitted in '09. Do you remember that? 5 A | believe Bill ran it on his.
6 MR. WENGROVSKY: | believe that 6  Otherwise I'm not sure.
7 was early '09 prelitigation no? 7 Q  Are there various security options
8 MR. WEIGEL: Yes, | agree. 8  when running that software?
9 Q But do you remember that we looked at 9 A Like what?
10  one that was just submitted in early '09? 10 Q Like I've seen a computer -- one
11 A (Noresponse.) 11  called Window Washer, one which has different
12 @ I can pull it out if you want? 12 settings. You can sort of wash it or wash it
13 A For the benefit of doubt, yes. You 13  with bleach. Did it have different security
14 don't need to pull it out. I trust you. 14 settings?
15 Q  Okay. 15 A I'mnotreally sure.
16 A Yes. 16 Q  Why did you run it on the Toshiba?
17 Q  The question is do you have any basis 17 A I used to use that computer. It had
18  of knowing whether the e-mails you deleted 18 applications that had already been deleted,
19  after August of 2009 related to any replica 19  but since we read the article telling us that
20  merchants or not? 20 files weren't actually safe, then | figured
21 A It was not specifically deleted for 21  we probably should run it in case it was
22 those reasons, but it's just always deleted. 22 stolen or before I give it to my mom and she
23 Q  Soas you sit here today, you really 23 isin custody of it.
24 don't know what you deleted after August of | 24 Q  Did anyone ever tell you that you had
25  '09; is that fair? 25  an obligation to hold onto documents that
191 193
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2 A Yes, | don't have reason to store all 2 might be relevant to this lawsuit?
3 the e-mails. 3 MR. WENGROVSKY: Objection for
4 Q Did you ever run any file scrubbing 4 the record. Go ahead.
5 program on your computer? 5 A No.
6 A Yes. 6 MR. WEIGEL: Let's take a short
7 Q  When did you last run that program? 7 break off the record.
8 A We bought them -- | bought software -- 8 (Whereupon a discussion was
9 | think Bill bought -- we all bought it a 9 held off the record.)
10 couple of weeks ago. We read an article just 10 MR. WEIGEL: Please mark this
11 deleting files is not really safe. If your 11 as Exhibit 30.
12 computer was stolen, someone can still 12 (Whereupon screen shot of
13  recreate the files. We have always deleted 13 Durango website was marked Counley
14 our applications because there is no need to 14 Exhibit 30 for identification as of
15 keep them on our hard drives and if someone 15 this date.)
16 was to steal your laptops and get into the 16 Q Do you have Exhibit 30 in front of
17  hard drive and recreate whatever, we would be | 17 you?
18 liable and have to go through all the PCI 18 A I do.
19 industry and contact all of your customers 19 0 Is that a true copy of the screen shot
20  and tell them that we have compromised their | 20  of how your website looked back in 2008?
21 data for failing to safeguard it. 21 A July 22, 2008, yes.
22 Q  What program did you purchase? 22 Q  When it said Our Merchants, it
23 A Lavasoft. 23 included -- you specifically reference
24 Q  What computers did you run that 24 replica products, do you see that?
25 software on? 25 A Yes, we put a list on our website of

212-267-6868

49 (Pages 190 to 193)

VERITEXT REPORTING COMPANY

www.veritext.com

516-608-2400



194 196
1 Counley 1 Counley
2 accounts that processors had approved. Our 2 A I'm sure we got that quote from
3 niches we tell agents to send us accounts 3 somewhere valid at some point in time.
4 that can get approved. We take applications. 4 Q You don't have any reason to think
5  We submit them to processors. We run them up 5 it's not true?
6 the flagpole. Whatever comes back approved, 6 A If it's not true, it wouldn't be
7 we keep sending the same apps to the same 7 incorrect by a large amount. It's probably
8  banks and we put it on our website that we 8 ballpark correct.
9  got these approved by the processor. 9 0 Is that figure roughly the amount of
10 Q Isthat what you mean when you say on 10 Americans you believe have credit cards?
11  the website we specialize in hard to acquire 11 A Idon't know why I'm nitpicking this
12 accounts? 12 with you. I don't know where the quote came
13 A Correct. 13 from. To me it seems about correct. It
14 Q  When you say hard to acquire accounts, 14 seems reasonable to say. | can't 100 percent
15 s that a reference to placing the account 15  verify for you if it's correct or not.
16  with the bank? 16 MR. WEIGEL: Mark this as 31.
17 A It's hard for the merchant to acquire 17 (Whereupon screen shot from
18  a merchant account. 18 Durango website was marked Counley
19 Q Do you agree with the statement that 19 Exhibit 31 for identification as of
20  you are a world leading consultant group for 20 this date.)
21 high risk and low risk merchants? 21 Q Is Exhibit 31 a true copy of the
22 A It may be a little self-placating. 22 frequently asked questions section of your
23 Q  Self-grandizing perhaps? 23 website as of December 2009?
24 A Self-grandizing. | guess placating 24 A It appears to be, yes.
25 isn't the right word. Puffing our chests a 25 Q  Question 2, "Why is pricing for your
195 197
1 Counley 1 Counley
2 little bit maybe. That's kind of a long and 2 merchant account services not listed on your
3 complicated answer. 3 website"; do you see that?
4 Q Let me ask you this. Do you believe 4 A Yes.
5 that you are among the best in the business 5 Q It says "We work with 25 plus banks
6 for helping merchants acquiring hard to 6  worldwide and pricing varies widely by
7 acquire accounts? 7 country and between business models." What
8 A I don't know if we are the best in the 8 did you mean that it varies widely between
9  business, but we do help merchants acquire 9  business models?
10 high risk accounts and we like to think our 10 A A retail merchant swiping cards in
11 customer service is good. 11 person for T-shirts will pay 1.7 percent and
12 g Do you disagree with the statement 12 an e-Commerce merchant swiping credit cards
13 that credit card processing analysts estimate | 13  for T-shirts online will pay 2.3,
14 nine out of ten people use a credit card for 14 2.5 percent.
15 their online orders? 15 Q And areplica merchant can pay between
16 A 1don't know where that quote came 16 3.5 and 4 percent?
17  from. I can't verify it but common sense 17 A Correct.
18 wise it seems to make sense. 18 Q Is there any listing within Durango of
19 0 You say "Accepting credit cards with a | 19 ranges or does everyone just know what the
20 merchant account can increase your sales 20 ranges are?
21 potential by 75 million customers in the U.S. | 21 A There is no official listing. It's a
22  alone"; do you see that? 22 pretty small company. Me and Brad, we
23 A ldo. 23 usually have some sort of agreement, not
24 Q Do you believe that to be an accurate 24 agreement but discussion, are these
25  statement? 25  appropriate rates? Is this what you are
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1 Counley 1 Counley

2 charging? For a while we weren't charging 2 (Whereupon screen shot from

3 kind of ballpark, so we kind of agreed to 3 Durango website was marked Counley

4 keep it similar so they wouldn't see we were 4 Exhibit 32 for identification as of

5 quoting different merchants different rates, 5 this date.)

6  but there is no -- 6 Q Do you recognize Exhibit 32 as a

7 Q  Each employee sets -- can set his own 7 screen shot from your website dated as of

8 rate, but you agreed to keep it within the 8  August 25, 2009?

9  same ballpark; is that what you are saying? 9 A It would appear so.
10 A  That's fair. 10 Q Do you see under the Our Merchants
11 Q I think we covered this question 6, 11  category that you are still listing replica
12 "Why is there 'underwriting' on a merchant 12 products as of August 25, 2009?
13  account?" Do you agree that is generally an | 13 A I'm not sure the time it took our web
14 accurate description of why there is 14 master to get those off, but around that time
15 underwriting on a merchant account? 15 is when we asked him to remove it.
16 A I think it's general. It's a good 16 Q Atleast at that point in time, did
17  description of why underwriting is performed | 17  you have merchants who were engaged in all of
18 and kind of an overview on risk on merchant | 18  those various activities?
19 accounts. On reading it, I'm not sure if we 19 A Everything is -- everything on there,
20  should be characterizing it as a loan or 20  except for the replica products, which I'm
21  provisional credit to the merchant for six 21  not 100 percent sure when the accounts died
22 months. I'm not sure that's the proper 22 off, but I think around here is when we
23 phrasing, but I think that's done just to 23  discussed that we stopped.
24 kind of explain to the merchant about the 24 MR. WEIGEL: Please mark this
25 chargeback liability. 25 as Exhibit 33.

199 201

1 Counley 1 Counley

2 Q It conveys a sense that the bank is 2 (Whereupon list of denied

3 exposed for the amount of the revenue for six 3 activities was marked Counley Exhibit

4 months; is that correct? 4 33 for identification as of this

5 A Right 5 date.)

6 Q Just in your own words, what does the 6 Q Do you recognize Exhibit 33 as a list

7 term underwriting mean? 7 of denied merchant activities that was pulled

8 A I think every processor has different 8  from your website on March 13, 2009?

9  procedures that they do. | know all the U.S. 9 A It looks correct, yes.
10 banks do credit check. They pull someone's 10 Q  How did you come up with this list of
11 credit. They have different criteria that 11 merchant activities that you would not be
12  they base it on. Otherwise I'm not really 12 involved with?
13 privy to what they all do for underwriting. 13 A These are things that we had tried to
14 | know they have different things that they 14 run up the flagpole many times but -- |
15 ook at but. 15 shouldn't say -- can | retract that?
16 Q Isitimportant -- do the banks 16 Q  VYes.
17  actually look at the websites and make sure 17 A We had never tried to do a child
18 there is a business there? 18 pornography account. That's just out the
19 A I would guess -- I'm pretty sure they 19 door. Airline ticket sales, charity through
20 would have to. 20  outbound telemarketing. These are things we
21 Q They have to because if there is not a 21  tried to get approved otherwise and never had
22 pusiness there, they are exposed, correct? 22 success and so we put them on our list that
23 A Right. 23 we can't do. Drug paraphernalia, like glass
24 MR. WEIGEL: Mark this as 24 pipes, we can't get that approved.
25 Exhibit 32. 25 0Q  You know that from experience?
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2 A We submitted applications. Everyone 2 Q Definitely you tried?
3 said no and we just decided not to keep -- 3 A No. They have put in a preapplication
4 Q How about pyramid marketing? 4 with us, but | don't think we tried to put
5 A Yes, same thing. A lot of -- some of 5 them. Just with all the e-mail scams, it
6 our banks have a list of accounts that they 6 seems reasonable not to.
7 will not accept, so some of these things are 7 Q So is it fair to say that you would at
8  just -- let me see Humboldt, Pivotal, they 8 least examine the applications enough to
9  see pyramid marketing. We try it at another 9  determine if the respective merchant engaged
10 pank and it says declined. 10 in any of these prohibited activities?
11 q Did you ever try to place any pyramid 11 A You mean like child pornography?
12 marketing merchants? 12 Q  VYes.
13 A We have submitted merchants that said 13 A Pulled up the website and went looking
14  that they were MLM multi-level marketing, but | 14  for refund policy and there is underage nude
15 the bank on review said no, this is pyramid 15 photos, then that's pretty obvious and it
16  marketing and they declined it. 16 doesn't take a skilled eye to spot that.
17 Q  Okay. 17 Q  Same with drug paraphernalia?
18 A But I don't think anyone applied to us 18 A It doesn't take a skilled eye for a
19 and said this is a Ponzi scheme. 19 glass pipe.
20 Q  How about programs on how to apply for | 20  Q  So, in other words, you would, before
21 low interest credit cards? 21 you would submit an application to a
22 A Again it's probably something we tried 22 Woodforest or Frontline, you would at least
23 it in the past and weren't successful. 23 check to make sure it didn't meet any of the
24 Q How about products originally from 24 criteria that is listed on the list of denied
25  Cuba, Lybia, Syria, Irag, Iran, Nigeria, et 25  merchant activities?
203 205
1 Counley 1 Counley
2 cetera? 2 A Either that or the merchant tells us
3 A It just seemed like a good idea -- I'm 3 in the preapplication what they are selling.
4 sorry. North Korea, Irag, Iran, Afghanistan, 4 Q Did you ever find in checking websites
5 these are areas known for high fraud and 5 that, for example, there was child
6  Nigeria all the e-mail scams. 6  pornography and you chose not to do business
7 Q Did you exclude these because someone 7 with them?
8  told you you should exclude them or did you 8 A Not that I can remember. It just
9  exclude them because of experience? 9 seemed like a good thing to put on the
10 A The offshore banks we had worked with | 10  website.
11 generally did not like to set startup 11 Q Do you intend to put replica merchants
12 accounts outside of the United States or 12 on this list too?
13  Europe and especially if it was -- not that 13 A I have no idea why it's not there
14 we ever saw many, but if it was a startup 14 already.
15  account from Irag, no one is really excited 15 Q So at some point in time you intend to
16  about that. 16  put it there?
17 Q Did you ever have a startup account 17 A We wear a lot of hats in small
18 from Irag? 18 business and updating websites is something
19 A A preapplication with us or -- 19 that gets behind.
20 Q Preapplication from you? 20 Q  When somebody gets around to it, you
21 A Yes, probably. 21 intend to put replica; is that correct?
22 Q  How about Iran? 22 MR. WENGROVSKY: This is dated
23 A 1couldn't say. 23 March of '09. | don't know what the
24 Q Nigeria? 24 current status is.
25 A Definitely. 25 A |don't think it's there yet.
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1 Counley 1 Counley
2 Q You intend to have it put up there? 2 that "I received an e-mail from Louis Vuitton
3 A Absolutely, yes. 3 for thepursescene.com. That is more than
4 Q And when you put it up there, you 4 half my business"; do you see that?
5 intend to enforce it, correct? 5 A | do.
6 A It's not an industry that we are 6 Q  What do you understand that to mean?
7 looking to work with due to the high cost and 7 A I'm not really sure.
8 the trouble that it's caused. 8 Q Did you understand that Louis
9 Q Does Durango have any insurance that 9 \Vuitton --
10 could potentially cover this lawsuit? 10 A Obviously knowing what | do now about
11 A No. 11 these law cases, anyone reading this e-mail
12 Q  You said you read an article which led 12 would think that's what I should have
13  vyou to buy the file shredding program? 13  assumed.
14 A Yes. 14 Q  Did you, in fact, have this e-mail
15 Q Do you remember where you saw that 15 discussion with Stephanie Walker at the time?
16 article? 16 A Ican'tdeny this. It's my e-mail
17 A No. 17 Q Did you help her set up another -- add
18 Q Do you know where you bought the file | 18  Celebrity Style Bags to her account?
19  shredding program from? 19 A Yes, butif I did, they should be able
20 A C.net or download.com. One of those 20  to confirm it at the merchant, the processor.
21  sites. 21 Q Did you receive residuals from
22 Q Did you buy it with a credit card? 22 celebritystylebags.com?
23 A VYes. 23 A Yes. Sometimes it's reported under a
24 Q Do you know the date in which you 24 different DBA for the company name.
25 bought it? 25 (Q  Did I see possibly it was under the
207 209
1 Counley 1 Counley
2 A No, butl can get it. 2 name Strive Handbags?
3 Q Do you know the date on which you ran 3 A Is that Strive Handbags?
4 the program? 4 Q Yes, your response back to her says
5 A | probably ran it several times. 5 "Adding URL's to your account isn't a big
6 Q  When did you last run it? 6 problem, since your DBA is Strive Handbags."
7 A Yesterday or the day before. 7 Do you see that?
8 Q  Why did you run it several times? 8 A Okay. So this is Strive Handbags.
9 A Why not? It's a safety procedure. 9 0Q Was this placed with Frontline or with
10 MR. WEIGEL: Mark this as 10  woodforest or both?
11 Exhibit 34. 11 A Do you mind if I look at it?
12 (Whereupon e-mail chain was 12 Q No, please. If there is something
13 marked Counley Exhibit 34 for 13 that helps your recollection, go ahead.
14 identification as of this date.) 14 MR. WENGROVSKY: | don't know
15 Q Thisis a chain of e-mails started on 15 if yours are still in order, but it
16  May 30th, 2007 at 7:56 a.m.; do you see that? | 16 looks like 17 was Stephanie Walker
17 A VYes. 17 related, if that speeds you up.
18 Q And thatis from Stephanie Walker. 18 A 17 shows Stephanie Walker and Strive
19 Sheis one of your clients; is that correct? 19 Handbags was at Woodforest. Whether or not
20 A VYes. 20  she had a second account at Frontline.
21 Q  And she tells you that she wants to 21 MR. WEIGEL: Mark this as
22 add a new domain name to her account; is that | 22 Exhibit 35.
23 correct? 23 (Whereupon application to
24 A It appears so. 24 Frontline was marked Counley Exhibit
25 Q And the reason for this she says is 25 35 for identification as of this
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1 Counley 1 Counley

2 date.) 2 break. 1 think I am done. Off the

3 Q Does that help you refresh your 3 record.

4 recollection that Stephanie Walker also had 4 (Whereupon a discussion was

5 an account with Frontline? 5 held off the record.)

6 A VYes. 6

7 Q And did she have an account with 7 EXAMINATION BY

8  Frontline? 8 MR. KENNEDY:

9 A Apparently, yes. 9 Q Mr. Counley, I'm Charles Kennedy. |
10 Q Did you receive residuals from 10 am the attorney for one of the Defendants
11  Frontline as well? 11 woodforest National Bank in this matter. |
12 A Yes. And you should have a copy of 12 have some questions I'm going to ask you.
13  all of the residuals earned from Bill's 13 The same instructions will apply as for the
14 master report. 14 questions that you were asked by Mr. Weigel
15 Q  Areyou familiar with a company named | 15 in this case.

16 CRRD Operating Company, Inc. doing business | 16 Mr. Counley, you understand that this
17  as merchantaccountguy.com creditcards.com? | 17  case involves certain business that was done
18 A Creditcards.com? 18 by banks on behalf of the Laurette companies?
19 MR. WEIGEL: Let me see if | 19 A Yes.
20 can refresh your recollection. Please 20 Q And the Laurette companies operated a
21 mark this as Exhibit 36. 21 website called thebagaddiction.com; is that
22 (Whereupon Complaint was marked | 22  correct?
23 Counley Exhibit 36 for identification 23 A Correct.
24 as of this date.) 24  Q 1 would like you to take, if you
25 A Yes, | do remember this now. 25  would, Exhibit 2. It should be in front of
211 213

1 Counley 1 Counley

2 Q  What business are these folks in? 2 you.

3 A I guess they are in a website 3 A Allright.

4 marketing. They appear to advertise for 4 Q Is Exhibit 2 an e-mail that was sent

5 merchants services and then are agents for 5 toyou?

6  other credit card processors. 6 A Yes.

7 Q Are they an agent for Durango Merchant 7 Q What date was it sent?

8  Services as well? 8 A September 10, '06.

9 A No 9 Q  Was this the first time you had
10 Q  Have they ever placed any accounts 10 noticed that there was -- the Laurette
11 with you? 11  Company was looking for credit card services?
12 A No. 12 A Yes.

13 Q  These folks were using your trademark 13 Q At this time you were informed that
14 to sell their services? 14 the description of the business was replica
15 A And we asked them twice and they still 15 handbags and accessories; is that correct?
16 continued to do it. 16 A  Correct.

17 Q Did you believe it was harming your 17 Q  If you take Exhibit 3?

18 business because they were using your 18 A Allright.

19 trademark to market their products? 19 Q Thisis an e-mail exchange in

20 A Especially because we asked them twice 20  September of 2006 between you and a Jennifer
21 ot to do it and they continued to do it. 21  Mattchen; is that correct?

22 Q Do you remember when you first ranthe | 22 A Correct.

23 file shredding program on your computer? 23 Q  Who is Jennifer Mattchen?

24 A No. 24 A Apparently the alternate name, |

25 MR. WEIGEL: Let's take a 25  believe Jennifer Kirk is her real name.
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1 Counley 1 Counley
2 Q  Who was Jennifer Kirk? Was she the 2 The Bag Addiction and subsequently provide
3 principle of the Laurette Company that you 3 credit card services?
4 dealt with? 4 A Yes.
5 A  Correct. 5 0 At this time Woodforest wasn't even in
6 Q Is this the communication that you had 6  the picture with respect to The Bag
7 with Jennifer Mattchen or Jennifer Kirk as 7  Addiction.com; isn't that correct?
8  you later came to know her by which you made 8 A Correct.
9  an application to obtain credit card services 9 0 Did you actually set up credit card
10 for The Bag Addiction? 10 services through Frontline and The Bag
11 A VYes. 11 Addiction became operational as of
12 If you turn to the second page of this 12 September 2006?
13  Exhibit 3, at the top there is the e-mail 13 A  We didn't set it up, but Bag Addiction
14 exchange you to Jennifer, September 14, 2006, | 14  was approved and started processing by
15 where you say "Good news. | just found our 15  Frontline in 2006.
16 U.S. bank can do replica accounts now." Do 16 0 It was advertising the replica
17  you see that? 17 handbags for that period of time and making
18 A VYes. 18 sales and when the sales were processed
19 Q Is that what you told her? 19 through credit cards, it was all done by
20 A Thatis my e-mail to her, correct. 20  Frontline during that period of time; is that
21 Q I know Mr. Weigel asked you some 21  correct?
22  questions about that and you were not certain | 22 A Correct.
23  at the time who the U.S. bank was. Are you 23 MR. KENNEDY: Mark this
24 now certain that that U.S. bank that you were 24 Exhibit 38.
25  referring to was Frontline? 25 (Whereupon application to
215 217
1 Counley 1 Counley
2 A Yes. 2 Woodforest was marked Counley Exhibit
3 Q It was not Woodforest; is that 3 38 for identification as of this
4 correct? 4 date.)
5 A  Correct. 5 Q Mr. Counley, you have just been handed
6 MR. WEIGEL: I'm just going to 6  Exhibit 38 and I'll state for the record that
7 have an objection. 7 Exhibit 38 is -- it comprises the first four
8 MR. KENNEDY: He's not my 8 pages of what was marked previously as
9 witness, but your objection is noted. 9  Exhibit 4 and I'm going to ask you whether
10 Can you please mark this as 10  Exhibit 38 is the entirety of the application
11 Exhibit 37. 11  you filed with Woodforest for the Laurette
12 (Whereupon application to 12 Company?
13 Frontline was marked Counley Exhibit 13 A Well, there would have been a driver's
14 37 for identification as of this 14 license included. Is that what you mean? Or
15 date.) 15 the agreement application?
16 Q Mr. Counley, Exhibit 37, can you 16 Q  Well, in addition to -- let's start
17 identify that as being the application that 17  with that. Is Exhibit 38 the agreement
18 you filed on behalf of the Laurette Company | 18 application that you filed --
19 for The Bag Addiction with Frontline? 19 A VYes.
20 A VYes. 20 Q  -- with Woodforest National Bank?
21 Q  What was the date that you filed that 21 A Yes.
22 application? 22 Q  And that was for the Laurette Company,
23 A September 15, 2006 is when it's signed | 23  correct?
24 py the merchant. 24 A Correct.
25 0O Did Frontline approve the account for 25 Q  And at the time that you filed that,
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2 credit card services were already being 2 processing volume.

3 provided for the Laurette Company by 3 Q  What was the volume limit that

4 Frontline? 4 Frontline had?

5 A  Correct. 5 A | think at the time 50,000.

6 Q Now, what, in addition to Exhibit 38, 6 Q Now, could you have gone to Frontline

7 would you have provided to Woodforest for 7 and asked to have the limit increased?

8 purposes of this application? 8 A It is possible to ask that. Usually

9 A Copy of driver's license, Articles of 9  banks don't like to do that in the first
10 Incorporation and the processing statements 10 three months. I'm not sure who did ask or
11 from Frontline which they would have had two | 11  not. Some merchants also liked to have two
12 months' worth, September and October. 12 merchant accounts. Even if they could get
13 Q Describe what the processing 13 additional volume at the first bank, they
14  statements looked like. 14 like to have two accounts so they don't have
15 A It's just a monthly summary of her 15 all their eggs in one basket.
16  credit card sales through Frontline for each 16 Q Did the Laurette Company or any of its
17  month. 17  principals ask you to get a second account or
18 0 Did you provide Woodforest National 18 was that something that you suggested
19 Bank with any portion of the website for The 19  yourself?
20 Bag Addiction that was then in operation? 20 A A number of merchants have second
21 A The website is listed on the 21  accounts. I'm not sure if she asked us or we
22 application. 22 suggested it.
23 Q Did you provide any screen shots from 23 Q  And the reasoning behind getting the
24 the website or anything else? 24 second account with Woodforest National Bank
25 A No. 25 was it because of the limit, the $50,000

219 221

1 Counley 1 Counley

2 0 Within the description on Exhibit 38 2 limit that Frontline had for its account?

3 of the products, which is about a third of 3 A I'm not sure if it was the limit or

4 the way down on the left side of this form, 4 she wanted two accounts.

5 read how you described what the products were 5 MR. KENNEDY: Mark this as

6 for this website. 6 Exhibit 39.

7 A Designer handbags. 7 (Whereupon e-mail exchange was

8 Q  Above that -- it's written wholesale 8 marked Counley Exhibit 39 for

9  slash retail; do you see that? 9 identification as of this date.)
10 A Yes. 10 Q Mr. Counley, I've just handed you what
11 Q Did you write that in? 11  has been marked as Exhibit 39. Would you
12 A No. 12  take a minute to look at that, please?
13 Q Do you know who did? 13 A Allright.
14 A 1donot. 14 Q Do you recognize first the e-mail
15 Q Isitfair to say that the reason you 15 exchange that comprises Exhibit 39?
16  decided to file an application with 16 A 1don't remember it.
17  woodforest, although Frontline was already 17 o Do you know notice that you are copied
18 providing the credit card services, is 18 on this e-mail exchange?
19 because you were concerned that The Bag 19 A Ido.
20  Addiction might reach the limits of the 20 Q  Having reviewed it, do you see this to
21  Frontline agreement? 21 be an exchange between Hans Strickler of
22 A Which limits? 22 Frontline and Pat Kirk of Laurette Company
23 Q  The dollar limit as to how much 23 regarding the question as to why there is a
24 processing they could do through Frontline? 24 second source?
25 A Right. She needed additional 25 A ldo.
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1 Counley 1 Counley
2 Q Did you understand that, at least the 2 identification as of this date.)
3 reason stated by Pat Kirk to Frontline, as to 3 Q I've handed you a copy of Exhibit 40
4 why there was a second source, namely 4 which is the production document we received
5  Woodforest, was because of the limit that 5  from Gucci, GUCCI0047235.
6 Frontline had of $50,000? 6 MR. WEIGEL: Off the record.
7 A  Correct. 7 (Whereupon a discussion was
8 Q  Did you understand, as a result of 8 held off the record.)
9  this exchange in October 2007, that the limit 9 Q Have you had a chance to read Exhibit
10 was increased to 75,000 for Frontline's 10 40, Mr. Counley?
11 business? 11 A VYes.
12 A Correct. 12 Q Do you see the third paragraph? Did
13 0@ Look at the second e-mail on the first 13  you have a chance to review that?
14 page of Exhibit 39 and this is the one dated 14 A VYes.
15 October 8, 2007. It's from Pat Kirk to Hans 15 Q Thisis referring to at least a draft
16  strickler and you've been copied on this. Do 16 of a Kirk declaration and let me ask you, was
17  you see that? 17  the information set forth in the third
18 A Ido. 18 paragraph correct?
19 Q  PatKirk says "We actually have 19 A | can'trecall if that's what | told
20  another website we use and, therefore, have 20 her, Kirk not to continue to use the other
21  another bank, Woodforest, that we process 21  thing.
22 through. When volume amounts got close, we | 22 Q  Let me ask you this, was it correct,
23 would occasionally switch over to Woodforest | 23  this statement, and I'm going to focus on it,
24 on The Bag Addiction"; do you see that 24 next to the last sentence in that paragraph
25  statement? 25 "Mr. Counley told me that was because
223 225
1 Counley 1 Counley
2 A I do. 2 Frontline wanted all the fees associated with
3 Q Do you have any reason to believe that 3 the credit card processing, but told me to
4 what Mr. Kirk said was incorrect? 4 continue using both banks."
5 A |don't know if they had another 5 My question is did Frontline say that
6  website, so | don't know that that was said. 6  they wanted all the fees associated with
7 Q Do you understand that, at least from 7 credit card processing through The Bag
8 the point of view of The Bag Addiction, the 8 Addiction?
9  reason they had a second account with 9 A Well, | honestly can't recall that
10  Woodforest was simply to handle the situation 10 conversation. Am | allowed to say that?
11  where the volumes might get too high and they | 11  Q  You can if you didn't recall it.
12  start approaching the limit with Frontline, 12 A Allright.
13 they would, therefore, use the Woodforest 13 Q Let's go back as far as The Bag
14 account? 14  Addiction goes, that was set up as an
15 MR. WEIGEL: Objection to form. 15 operational business doing, as far as you
16 A  VYes. 16  know, what it did during the entire course of
17 Q  You understood that that was at least 17  its business life, underfunding solely or
18 the thinking of the Kirks? 18 under credit card processing solely by
19 A Right 19  Frontline before you put in an application to
20 MR. WEIGEL: Objection. 20  Woodforest?
21 Foundation. 21 A That's true.
22 MR. KENNEDY: Can you mark this 22 MR. WEIGEL: Can | have that
23 as Exhibit 40. 23 guestion back.
24 (Whereupon GUCCI0047235 was 24 (Whereupon the record was read
25 marked Counley Exhibit 40 for 25 back by the reporter.)

212-267-6868

57 (Pages 222 to 225)

VERITEXT REPORTING COMPANY

www.veritext.com

516-608-2400



226 228
1 Counley 1 Counley
2 MR. WEIGEL: Obijection. 2 Q Is it correct for all of the
3 Q Would you take a look at Exhibit 26? 3 processing that was done for The Bag
4 That should be in front of you. 4 Addiction, that the Frontline share, the
5 A Okay. 5  Frontline residual was this number that's on
6 Q In terms of residuals that Durango got 6 the first column under Frontline, which is a
7 from the Frontline or from Woodforest for The 7 little more than $18,000?
8 Bag Addiction, did you have a different 8 A VYes.
9 percentage that determined the residual you 9 Q If we wanted to determine what the
10 got? 10 total residual was for Woodforest, that's the
11 A (Noresponse.) 11 sixth column on Exhibit 26 and that number is
12 Q Let me try to rephrase the question. 12 alittle bit less than 9,000; is that
13 I see you are puzzled by it. 13 correct?
14 If | understood your testimony earlier 14 A That's actually the seventh column and
15 correctly, the residual you received was 15 that's a little bit less than 9,000.
16 based on the profit that was made by either 16 Q  Wouldn't that indicate that Frontline
17  Woodforest or Frontline; is that correct? 17  did virtually twice the credit card
18 A  Correct. | received a percentage of 18 processing for The Bag Addiction that
19  the profit no matter which processor 19  Woodforest did?
20  issued -- 20 A Yes. Since the rates were fairly
21 Q  Was it the same percentage regardless 21  similar at both places for the merchant, then
22 of whether it was Woodforest or Frontline? 22 you could assume that.
23 A VYes. 23 Q  Mr. Weigel asked you, he pointed out
24 Q  What was that percentage? 24 from one of the documents that the Woodforest
25 A Onanyincome 40 to 50 percent goes to | 25  processing was some $900,000 that Woodforest
227 229
1 Counley 1 Counley
2 the agent, 35 percent of the remainder goes 2 had processed?
3 to me and then the remainder of that is split 3 A Wait. | have to retract the last
4 60/40 to Shane and Bill. 4 answer. If you remember, Joe Montella gets
5 Q When you say 35 percent goes to you, 5 25 percent of the residuals before it gets to
6 were you speaking of that's what would go to 6 us, so this number is slightly less from
7 Durango? 7 Woodforest's total if Joe took 25 percent of
8 A  Soif we have an account with $100 8 it. So, if you want to derive numbers, |
9 profit, 40 or 50 percent, $40 or $50 goes to 9  don't think we can use the residuals to get
10 the agent, the remaining. 10 to the total sales --
11 Q  Who was the agent in that case, is 11 Q Isn't the difference greater than a
12 that Woodforest or Frontline? 12 25 percent difference? You are talking two
13 A Here I'll try to do it more clearly. 13 to one between the residuals for Frontline
14 1f we have $100 profit from an account and if | 14  and Woodforest as shown on Exhibit 262
15 Merchant Express is the agent and let's say 15 A Yes, I'm not sure. Clearly Frontline
16 they are at 40 percent revenue sharing. They | 16  did more sales for the merchant, yes. To
17 would receive $40. Of the remaining $60, 17  what degree, what ratio exactly, it would be
18 35 percent of it is paid to Nathan Counley 18 alittle cumbersome to figure out from this.
19 and then the remaining 65 percent of it is 19 Q Do you have records that would
20  paid -- is split between Bill and Shane. 20 indicate how much business in credit card
21 Q  When you started out with the $100 21 processing Frontline did for The Bag
22 profit, is that the profit by the credit card 22 Addiction?
23 processing entity such as Frontline or 23 A If Frontline hasn't supplied it
24 Woodforest? 24 already to Gucci -- | would assume they did.
25 A Yes. 25 If not, we may be able to get the information
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1 Counley 1 Counley
2 from Bill on residuals. 2 their name with Frontline change to The
3 Q Did you submit anything to Gucci that 3 Shopping Addiction?
4 would indicate how much Frontline did? 4 A 1dorecall that.
5 A I don't believe so. 5 0 I have put a flag on a page. First,
6 Q  Would you take Exhibit 25? It's the 6  could you tell us what the Bates number is of
7 one page chart and | know Mr. Weigel had you 7 that page within the exhibit?
8  go across the columns and tell us what the 8 A Gucci-000-7232.
9  column meant. What is the column that would 9 0Q And there is a total, a sales total
10 tell us what the net profit made by 10 there for the amount of credit card
11  woodforest National Bank for all of its 11 processing; is that correct?
12 credit card processing services for The Bag 12 A  Correct.
13  Addiction or for the Laurette Company was? 13 q Could you read what number there is?
14 A From my understanding, the far right 14 A $1,152,553.69.
15  column, MCPS income. 15 Q Do you have a recollection one way or
16 Q  Areyou able to make out the number 16 another if that is an approximate number
17  there which I will represent on the record 17  volume of the credit card processing by
18 and see if that appears to be it $16,505.86? 18 Frontline?
19 A Correct. 19 A I don't have any reason to believe it
20 Q That's the total profit, as far as you 20  would be incorrect.
21  understand it, based on this record that you 21 Q  Could you take out Exhibit 6, please?
22 testified about that Woodforest National Bank | 22 A All right.
23 made for all of its credit card processing 23 Q  You recall Mr. Weigel was asking you
24 for The Bag Addiction? 24 whether you were an agent of -- I'm sorry --
25 A These are not my -- our reports, but 25 Woodforest at different points during your
231 233
1 Counley 1 Counley
2 if we are to believe the numbers here, that 2 examination?
3 should be correct. 3 A Correct.
4 MR. KENNEDY: Please mark this 4 Q  This Exhibit 6 is indeed a contract
5 as Exhibit 41. 5 that you had; is that correct?
6 (Whereupon Gucci 7211 through 6 A  Correct.
7 7246 was marked Counley Exhibit 41 for 7 Q Would you turn to the second page of
8 identification as of this date.) 8  Exhibit 6 and under paragraph capital C, I'll
9 0 Mr. Counley, I'm showing you what has 9 read the first sentence. It says "The sales
10 been marked as Exhibit 41 and if you would 10 associate's relationship with MCCS is that of
11 hand it to me for just one second, | want to 11 anindependent contractor, not an employee or
12  read the numbers on the record just so we 12  agent of MCCS"; do you see that?
13 have that. It's production number Gucci 7211 13 A Yes.
14 through 7246. 14 Q Thisis the agreement -- if you flip
15 My first question of you is whether 15 to the next page -- that you signed that
16  you have seen this document before? 16 documents your relationship with MCCS, is
17 A No. 17  that right?
18 Q Do you have an understanding, just 18 A  Correct.
19 based on the format of the document, that it 19 o So, to the question whether or not you
20  purports to show the sales processed by 20 are an agent of MCCS, what would the answer
21  Frontline for The Bag Addiction? 21  to that be?
22 A Yes, sales history and it has the 22 A No.
23 merchant name and the merchant ID number. | 23 Q  Likewise were you ever an agent of
24 Q Did there come a time when The Bag 24 Woodforest National Bank?
25  Addiction, the Laurette Company asked to have | 25 A No. Agent is a term we loosely use in
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1 Counley 1 Counley

2 our industry, but like | said earlier, it's 2 Woodforest National Bank, correct?

3 probably not the correct term, an independent 3 A Yes.

4 contractor -- 4 Q At the time that this application was

5 MR. WEIGEL: Objection. Calls 5 made of Exhibit 38 to Woodforest National

6 for a legal conclusion. 6 Bank, you were aware that the products of The

7 Q Exhibit 38 which | hope you have right 7 Bag Addiction were replicas, correct?

8 in front of you? 8 A Correct.

9 A VYes. 9 Q Butyou didn't have any awareness as
10 Q That's the application that you 10 to whether or not they were counterfeits; is
11 submitted? 11 that fair?

12 A Correct. 12 A No.
13 Q@  Would it be fair to say that in 13 MR. WEIGEL: Objection.
14 submitting that application, you didn't have 14 Leading.
15 the ability on behalf of Woodforest National 15 Q You didn't advise Woodforest National
16 Bank to approve the application that was 16 Bank at any time that these products were
17  Dbeing made by the Laurette Company, correct? | 17  counterfeit, correct?
18 A Certainly not. 18 A No.
19 Q Soyou couldn't act on behalf of 19 Q To preface the questions I've raised,
20 Woodforest National Bank; is that right? 20  I'm not saying one way or another whether
21 A We don't control the underwriting 21 they were counterfeit, but as far as you
22 process at all. 22 knew, you didn't know one way or another
23 Q Have you ever had a direct 23  whether the products on The Bag Addiction
24 conversation with a Woodforest National Bank 24 site were counterfeit; is that correct?
25 employee to your recollection? 25 MR. WEIGEL: Obijection.

235 237

1 Counley 1 Counley

2 A No. 2 Leading.

3 Q  Would you take Exhibit 29, please? 3 A No.

4 A Okay. 4 Q  Okay?

5 0 This is the exhibit where you 5 A We are not underwriters. We are not

6 testified about a recommendation being made 6 risk managers. We don't police the accounts.

7  to The Bag Addiction to have a box put on 7 We are not trademark experts. It said

8  their website where a purchaser would have to 8 replicas which we assume meant look a like

9  check that they understood that the items 9 and if the banks approved it, then so be it.

10 Dbeing purchased are replicas and not 10 Q  Justto be complete, you didn't

11  originals; is that correct? 11 communicate anything to Woodforest National
12 A It's communication we forwarded on 12 Bank that would have alerted them to whether
13  behalf of Frontline. 13 these products were replicas or counterfeits
14 Q Isityour testimony that that was a 14 or anything of the sort; is that right?

15 suggestion by Frontline? 15 A That's not really my job. We had the

16 A VYes. 16 merchant fill out the application and include
17 Q  Would it be correct to say Woodforest 17  their website. Then the processors handle

18 was not even in the loop on these e-mails 18 the underwriting process from there.

19 petween Hans Strickler and Jennifer Kirk? 19 Q Was The Bag Addiction the first

20 A That's correct. 20 company that was a replica company that you
21 Q  Just so we are clear there, are three 21  applied to Woodforest with?

22 pages of e-mails within this document that 22 A Correct.

23  set forth the communications between you and | 23 Q  The date of that application was and |
24 Jennifer Kirk and Hans Strickler and none of 24 know we have been through this, that was the
25  this correspondence was even sent to 25 November 14, 2006, that's the one that's
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1 Counley 1 Counley
2 right there? 2 just so we have confirmation that that's
3 A November 13 is when it was signed, but 3 indeed the correct dates.
4 sometimes it takes a day or two to process. 4 MR. WENGROVSKY: 42 is the most
5 Q Now, Mr. Weigel went through Exhibits 5 recent exhibit.
6 15 through 24, which were additional accounts | 6 MR. WEIGEL: I'm going to
7 that you testified about that you had 7 object. The witness is testifying
8  submitted applications to Woodforest and | 8 under oath. You need him to deface
9  think he identified those or you identified 9 the exhibit.
10 those as being replicas. Do you recall that 10 MR. KENNEDY: That's okay.
11 testimony? 11 I'll do without that.
12 A Yes. 12 Q  Your testimony is that the dates on
13 Q  Here's what I'm going to do to try to 13  Exhibit 42 are accurate; is that correct?
14 shorten things, which is, first I'll ask to 14 A They do appear to be accurate.
15 have this marked as the next exhibit, 42. 15 Q  Mr. Counley, when did you first hear
16 (Whereupon notes of websites 16 that Gucci was raising an issue as to
17 and dates was marked Counley Exhibit 17  trademark counterfeiting or trademark
18 42 for identification as of this 18 infringement with respect to merchandise on
19 date.) 19 The Bag Addiction website?
20 MR. KENNEDY: Bob, those are my 20 A | don't have confirmations in front of
21 notes of what the websites are as well 21 me, but apparently you guys served the
22 as the date. | just want to get his 22 subpoena in August of '08.
23 confirmation. 23 Q  Now, would it be correct to say that
24 MR. WEIGEL: The dates are on 24 every one of those websites that you
25 the record, but you can show him if 25  submitted to Woodforest National Bank came
239 241
1 Counley 1 Counley
2 you want. 2 Dbetween -- they were after The Bag Addiction
3 Q Mr. Counley, let me hand you what's 3 had been submitted and before you gained
4 peen marked as Exhibit 42 and just ask you to 4 notice that there was any issue with alleged
5  confirm -- those go through these exhibits 15 5 trademark infringement or counterfeiting?
6  through 24 and they set forth the date of the 6 A  Correct
7 application. 1 would just like to get your 7 MR. WEIGEL: Objection.
8  confirmation that those are indeed the dates 8 Foundation. Leading.
9  of these applications? 9 Q During this entire period of time is
10 A You have to allow me a minute to 10 it accurate to say that you didn't -- you
11 confirm. 11 weren't aware of there being any issue with
12 Q  Thank you. 12 any of these replica websites?
13 A Ionly see at this time on -- | only 13 A That's correct.
14 see the date on the fax header. The fax 14 MR. WEIGEL: Again, leading.
15 header says 4/17, but there is no signature 15 Q  Mr. Weigel asked you about some matter
16  or stamp. 16  dealing with Stephanie Walker and there was
17 Q  Okay. Is the fax header sufficient 17 potentially some notice she may have
18 for you to say that's the date of the 18 received. My question is, did you
19  application? 19  communicate anything about that to Woodforest
20 A Looks correct. 20  National Bank?
21 Q  Okay. 21 A No, and you can see in my e-mails that
22 A These dates all appear correct 2006 22 | didn't comment on it with her. | mean you
23  and 2007. 23 can assume that | didn't really know what
24 Q cCan |l ask you to sign and date 24 that meant.
25 Exhibit -- whatever number is on that exhibit 25 Q  You didn't know what it meant. You
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1 Counley 1 Counley

2 didn't think it was an issue and you didn't 2 exhibit a listing of all of the accounts that

3 communicate it to Woodforest National Bank in | 3 your company Durango did with Woodforest?

4 any manner? 4 A Yes. I would have to compare it to

5 A Correct. 5  our residual reports, but yes, it looks

6 MR. WEIGEL: Objection. 6 complete.

7 Leading. 7 Q Exhibit 10 appears to be -- appears to

8 0 I do want to go back to Exhibit 26 8 end as of September 2007 and then it looks

9  just for a minute. 9  like in Exhibit 9 you pick up with October of
10 A  Allright. 10 2007 and take it through to August of 2009;
11 Q  And we are dealing with the difference 11 s that correct?
12 petween the second column, is that -- that's 12 A VYes.
13 the one that shows the Frontline residual 13 Q Nowiisit correct to say that there
14 amount, correct? 14 was no application that you submitted for a
15 A  Right 15 replica company to Woodforest after April of
16 Q Andthen I think you pointed out it 16 2008?
17  was the seventh line, which is a Woodforest 17 A Correct.
18 residual amount, correct? 18 Q I'mgoing to inform you that
19 A Yes, correct. 19  woodforest received a subpoena on June 10,
20 Q In order to have a comparison of 20 2008 from the Laurette case, much like your
21 apples to apples, would you add 25 percentto | 21 company did, and would it be accurate to say
22 the Woodforest amount to take account for 22 that, as far as you know, Woodforest never
23  what went to Mr. Montella? 23  approved of a replica account since the date
24 A Well, there are two things. We would 24 that they received that subpoena in June of
25 have to add 25 percent which went to 25 20082

243 245

1 Counley 1 Counley

2 Mr. Montella and then Frontline -- they were 2 MR. WEIGEL: | object to

3 paying out, | think, a higher percentage of 3 foundation.

4 their profits to Durango than Woodforest was 4 A Yes, going by the approval list, that

5 paying to Joe. 5 would be correct.

6 Q Do you know how much or what the 6 MR. WEIGEL: Are you referring

7 difference was? 7 only to websites that Mr. Counley

8 A Frontline, like most banks, pay out 50 8 presented?

9 percent of its profits to its contractors or 9 MR. KENNEDY: Yes, as far as he
10 agents, whatever you want to call it, but | 10 knows, that all | can say, absolutely.
11 believe, I'm not 100 percent sure on this, we | 11 Q  You understood that question, didn't
12 have to look at the numbers, but | believe 12 you? As far as you know, you are not aware
13  Woodforest pays out 40 percent to its 13  of Woodforest ever approving, doing credit
14 contractors. 14 card funding for a replica website after June
15 Q  And we would have to correct for those | 15  of 20087
16  two variables to do a comparison; is that 16 A  Correct.
17  correct? 17 Q Did anyone from Woodforest provide you
18 A Right. 18 any information that they were not accepting
19 MR. KENNEDY: Off the record. 19 replica websites or business for replica
20 (Whereupon a discussion was 20  merchants at any time?
21 held off the record.) 21 A No, we don't receive communication
22 Q Mr. Counley, would you please take 22 from Woodforest anyway. Off the top of my
23 Exhibits 9 and 10? 23  head | think Joe Montella told us that you
24 A All right. 24 stopped accepting applications for replicas.
25 O  Starting with Exhibit 10 is that 25 QO Do you know approximately when that
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1 Counley 1 Counley
2 occurred? 2 onit as an application number?
3 A I don't. Going from this list | would 3 A 781091 -- yes, it's the same.
4 assume about the time that you guys received 4 Q Do you have any understanding as to
5 the subpoena, there has been no more accounts 5 why they are listed as Shopping Addiction
6 since then. 6 instead of The Bag Addiction?
7 Q Did you ever receive a communication 7 A I'm assuming they contacted the
8  from anyone at Woodforest National Bank to 8 processor to change their DBA name.
9  the effect that they thought any of the 9 0 It is your testimony, as far as you
10  merchandise being sold on The Bag Addiction 10  know, the net profit made by Woodforest
11 was counterfeit merchandise? 11 National Bank from this entire venture in
12 A No. 12 processing credit card payments for The Bag
13 Q  Areyou aware of Woodforest National 13  Addiction is something a little greater than
14 Bank ever obtaining a handbag from The Bag 14 $16,000?
15  Addiction? 15 A  Correct.
16 A No. 16 MR. WEIGEL: Objection.
17 Q  Going back to that list as | marked as 17 Foundation. Leading.
18 arecent exhibit -- 18 Q Have you done a computation as to what
19 MR. WENGROVSKY: 42 is the 19 alleged profit Durango has made?
20 handwritten list. 20 A Yes, let me pull up the -- it's
21 Q Isitaccurate to say that for all of 21  Exhibit 26, shows Durango profit.
22 these different replica merchants that 22 Q Okay. How much is it?
23 Mr. Weigel took you through during that time 23 A From Woodforest alone?
24 period dating from December 2006 through to 24 Q  VYes.
25  December 2007, during that time period, that 25 A Woodforest residuals paid to Durango
247 249
1 Counley 1 Counley
2 as far as you're aware, none of the companies 2 s 8,935; 533 paid out to Metro Merchant the
3 whose products were -- replicas were being 3 agent, 2,941 paid to Nathan Counley and 5,462
4 sold ever had complained to the websites? 4 split with Shane and Bill.
5 A Had any of these companies received a 5 Q  When Gucci asked Durango who were the
6  subpoena or a notice from Gucci? 6 companies that were processing the credit
7 Q  Yesor from any of the companies whose | 7  card payments, did Durango tell Gucci that it
8  products they said they were selling replicas 8  was Woodforest and Frontline?
9 of and | would include a subpoena, a 9 A Atwhat point in time?
10 Complaint, anything of that sort; were you 10 Q  When a subpoena was issued and you
11 aware of any of that? 11  were requested to provide that information.
12 A Not that I'm aware of. 12 A I cannot recall.
13 Q We have been talking about The Bag 13 Q Let me see if | can refresh memory.
14 Addiction, but if you go on Exhibit 10 to the 14 Mark this Exhibit 43.
15 third page -- | was trying to locate the one 15 MR. WEIGEL: Lacks foundation.
16 that would be The Bag Addiction for 16 (Whereupon e-mail chain was
17  Woodforest National Bank. It's got the date 17 marked Counley Exhibit 43 for
18 November 16, 2006, client WF Woodforest 18 identification as of this date.)
19 application 781091 and it's listed as 19 Q Do you have Exhibit 43? Dealing with
20  Shopping Addiction. Is that to your 20  the first e-mail on Exhibit 43, do you see
21  understanding The Bag Addiction? 21 that Shane Kairalla has advised Gucci's
22 A Yes. 22 counsel that Frontline and Woodforest are the
23 Q  And now just to make that consistent, 23 two processors?
24 would you look at Exhibit 38, which is the 24 A VYes.
25 application? Does that have the same number | 25 Q As far as you know, did Woodforest
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1 Counley 2 INDEX
2 cooperate in providing whatever documents 3 WITNESS EXAMINATION BY  PAGE
3 were requested by Gucci by subpoena? 4 NATHAN COUNLEY MR. WEIGEL 4, 250
4 MR. WEIGEL: Objection. 2 MR. KENNEDY 212
5 Foundation. 7 EXHIBITS
6 A 1 wouldn't be able to know the answer. 8  COUNLEY'S
7 MR. KENNEDY: | have no further 9  FOR IDENTIFICATION  DESCRIPTION PAGE
8 questions. 10 Exhibit 1 Declaration of Shane Kairalla 20
9 MR. WEIGEL: Let me ask one 11 Exhibit 2 E-mail 36
10 rea"y quick question. 12 Exhibit 3 Series of e-mails 41
11 13 Exhibit 4 Application to Woodforest 61
12 CONTINUED EXAMINATION 1451 Exh!b!t 5 Application to FronFIlne. 77
13 BY MR. WEIGEL: xh!b!t 6 Contract sales application 79
14 Q  Mr. Counley, is there any way that a e EXNIbIL 7 Agent agreement - %
: ’ 17 Exhibit 8 Fax with application to Frontline 89
15 prand owner, such as Gucci, can determine who | 18 Exhibit 9 Application report 94
16 s processing the website's credit cards from 19 Exhibit 10 Application report 94
17  the website itself? 20 Exhibit 11 Screen shot from High Rick Merchant 111
18 Accounts website
19 (Continued on next page for 21
20 jurat.) Exhibit 12 Printout from Merchant Accounts website 113
21 = Exhibit 13 E-mails 116
22 23
23 Exhibit 14 E-mails 116
24 24
25 25
251 253
1 Coun|ey 2 EXHIBITS
2 A Notthat I'm aware of, no. 3 COUNLEY'S
3 MR. WEIGEL: Thank you. 4 FOR IDENTIFICATION DESCRIPTION PAGE
4 MR. KENNEDY: No further 5 Exhibit 15 Application to Woodforest 118
5 questions. 6 Exhibit 16 Application to Woodforest 121
6 (Time noted: 6:45 p.m.) 7 Exhibit 17 Application to Woodforest 128
7 8 Exhibit 18 Application to Woodforest 129
8 9 Exhibit 19 Application 133
9 NATHAN COUNLEY 10 Exhibit 20 Application to Woodforest 138
10 11 Exhibit 21 Application to Woodforest 144
11 Subscribed and sworn to before me 12 Exhibit 22 Application to Woodforest 146
12 this____ day of , 2010. 13 Exhibit 23 Application to Woodforest 149
13 14 Exhibit 24 Application to Woodforest 156
12 15 Exhibit 25 Listing of residual reports 158
16 NOTARY PUBLIC 16 Exhibit 26 Report of residuals 163
17 17 Exhibit 27 Residual report 167
18 18 Exhibit 28 Residual report 168
19 19 Exhibit 29 Declaration of Jennifer Kirk 175
20 20 Exhibit 30 Screen shot of Durango website 193
21 21 Exhibit 31 Screen shot from Durango website 196
22 22 Exhibit 32 Screen shot from Durango website 200
23 23 Exhibit 33 List of denied activities 201
24 24 Exhibit 34 E-mail chain 207
25 25
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2 EXHIBITS 2 VERITEXT REPORTING COMPANY

3 COUNLEY'S 1350 BROADWAY

4 FORIDENTIFICATION  DESCRIPTION  PAGE| ° NEW YORK, NEW YORK 10018

5 Exhibit 35 Application to Frontline 210 212-279-9424

4 NAME OF CASE: GUCCI AMERICA

6  Exhibit 36 Complaint 210 DATE OF DEPOSITION: June 14, 2010

7 Exhibit 37 Application to Frontline 215 5 NAME OF DEPONENT: NATHAN COUNLEY

8 Exhibit 38 Application to Woodforest 217 6 PAGE LINE(S)  CHANGE REASON

9  Exhibit 39 E-mail exchange 221 7 I I I
10 Exhibit 40 GUCCI0047235 224 2 : : :
11 Exhibit 41 Gucci 7211 through 7246 231 10 | | |
12 Exhibit 42 Notes of websites and dates 238 11 [ [ [
13 Exhibit 43 E-mail chain 249 12 | | |
14 13 | | |
15 14 | | |
16 e — |
17 17 | | |
18 18 | | |
19 19 | | |
20 20 | | |
21 21
22 NATHAN COUNLEY
23 22 SUBSCRIBED AND SWORN TO BEFORE ME

23 THIS__ DAY OF , 2010.
24 24
25 25  (NOTARY PUBLIC) MY COMMISSION EXPIRES:
255

2 CERTIFICATE

3 I, DEBBIE SALINE, hereby certify that

4 the DEPOSITION of NATHAN COUNLEY was held before

5 me on the 14th day of June, 2010; that said

6 witness was duly sworn before the commencement of

7 his testimony; that the testimony was taken

8  stenographically by myself and then transcribed by

9  myself; that the party was represented by counsel
10  as appears herein;
11 That the within transcript is a true
12 record of the DEPOSITION of said witness;
13 That | am not connected by blood or
14 marriage with any of the parties; that | am not
15 interested directly or indirectly in the outcome
16  of this matter; that | am not in the employ of any
17  of the counsel.
18 IN WITNESS WHEREOF, | have hereunto set
19 my hand this 17th day of June, 2010.
20
21

DEBBIE SALINE

22
23
24
25
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From: "Nathan Counley" <nathan@durango-direct.com>
To: "'Bag Addiction™ <admin@thebagaddiction.com>
Sent: Thursday, September 14, 2006 4:50 PM

Attach: DMS—FLP_merch-app_retail.pdf
Subject:  RE: Durango Merchant Services--GIR REP~Jennifer Mattchen

Jennifer,
Sounds good!

Please complete on the attached application (typed in Adobe, NOT hand-writtén please):

Company info pg. 1

Fed Tax ID pg. 1

2 signatures on page 2 (one for Guaranty, Merchant Acceptance) (name, title, date)

Owner information on pg. 3 (including DOB, SS#, and previous address if less than 2 years)
Enter in Amex/Disc MID

Bank routing and acct # pg. 3 ‘

Site Survey pg. 3 (own/lease & commercial/residential, etc) )

Initial every page, including Terms & conditions, and fax back (or email as .pdf/.jpg).

In addition, | will need the following sent in to us:

Clear copy of principal's drivers license (scanned .jpg is best)

Void check to confirm account for deposits (must be pre-printed w/ company name on them, otherwise
need a bank reference letter stating your account name, number, and routing info)

Articles of Incorporation

| already have your processing statements

Please let me know if you have any questions.

Thank you,

Nathan Counley
nathan@durango-direct.com
(608) 467-6672

(413) 431-2720 (fax)
http://durango-direct.com

From: Bag Addiction [mailto:admin@thebagaddiction.com]

Sent: Thursday, September 14, 2006 6:25 PM

To: Nathan Counley

Subject: Re: Durango Merchant Services--GIR REP-Jennifer Mattchen

Ok, sounds good. 1 just got your message, sounds like a much better plan.

| already have an authorize.net gateway too that | signed up for prior to getting cardservice so we're good to go if |
can secure a processor.

Let me know what else you need from me. | have several friends in this field | can refer over to you if this goes
thru ok.

— Original Message —-
From: Nathan Counley

LAU 00641

6/6/2008
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To: 'Bag Addiction'
Sent: Thursday, September 14, 2006 4;15 PM
Subject: RE: Durango Merchant Services—GIR REP—Jennifer Matichen

Jennifer, , :

Good newst! | just found out our US bank can do replica accounts now! We can write you at 3.95%, setup fee is
only $285, let me know if this sounds good and I'll send ovér the application asap! We can have you Live in 24-
48 hours, and you can use Authorize.net! . .

Thank you,

Nathan Counley
nathan@durango-direct.com
(608) 467-6672

(413) 431-2720 (fax)
hitp://durango-direct.com

From: Bag Addiction [mailto:admin@thebagaddiction.com]

Sent: Wednesday, September 13, 2006 2:20 PM

To: Nathan Counley

Subject: Re: Durango Merchant Services--GIR REP--Jennifer Mattchen

I have attached 3 months of statements for you to this email and will fax remaining documents.
Piease let me know if they come thru ok?

—- Original Message —-

From: Nathan Counley

To: 'Bag Addiction’

Sent: Tuesday, September 12, 2006 7:01 AM

Subject: RE: Durango Merchant Services—GIR REP-Jennifer Matichen

Jennifer, :
Received the appiication, but, not any of the supporting documents requested on the last page:

» 6 months processing statements (minimum of 3 months)
o Utility bill for you

o Drivers license or passport

e Articles of Incorporation or Business License

Please let me know...

Thank you,
Nathan Counley

nathan@durango-direct.com
{608) 467-6672

(413) 431-2720 (fax)
hitp://durango-direct.com

From: Bag Addiction [mailto:admin@thebagaddiction.com]
Sent: Monday, September 11, 2006 8:42 PM :

To: Nathan Counley _

Subject: Re: Durango Merchant Services—GIR REP--Jennifer Mattchen -

LAU 00642

6/6/2008
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Fax sent let me know if you received, thanks

-—— Original Message —-

From: Nathan Counley

To: ‘Bag Addiction’

Sent: Monday, September 11, 2006 2:43 PM

Subject: RE: Durango Merchant Services—GIR REP—Jennifer Mattchen

Sounds good then. Please include the last 3 months of processing history from CSI then with ybur
{application (or 6 months if you have it). This will help to possibly negotiate lower rates for you.

Thank you,
|[Nathan Counley

nathan@durango-direct.com
(608) 467-6672

(413) 431-2720 (fax)
http://durango-direct.com

‘From: Bag Addiction [mailto:adrhin@thebagaddiction .com]
|Sent: Monday, September 11, 2006 4:37 PM
To: Nathan Counley

Subject: Re: Durango Merchant Services--GIR REP--Jennifer Mattchen
Our processing history is fine. we had to close because we were selling replicas.

—-— Original Message ——-

From: Nathan Counley

To: 'Bag Addiction’ _

Sent: Monday, September 11, 2006 2:32 PM

Subject: RE: Durango Merchant Services—GIR REP—Jennifer Matichen

Jennifer, :
Very sorry for not getting back sooner.

No, offshore banks do not run credit; nor do they puil the "TMF” list or "MATCH" list, so if you are on that it
His not a problem. ’

When you say you have processing history, was it good history, or did it end bad? If you do have clean
processing statements {low chargebacks), then that will help. :

Thank you,
Nathan Counley

nathan@durango-direct.com
(608) 467-6672
(413) 431-2720 (fax)

http.//durango-direct.com

From: Bag Addiction [mailto:admin@thebagaddiction.com]
Sent: Monday, September 11, 2006 11:16 AM
To: Nathan Counley

Subject: Re: Durango Merchant Services--GIR REP--Jennifer Mattchen

LAU 00643
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Ve have a processing history with cardservice does that matter?
Do they run credit at this bank? what is their criteria for acceptance? Thanks

Original Message —--

rom: Nathan Counley

o: 'Bag Addiction’ ,

ent: Monday, September 11, 2006 8:46 AM :
ubject: RE: Durango Merchant Services—GIiR REP--Jennifer Mattchen

ennifer,

es, this is a 3rd party processor, it is very difficult to get a "direct” account offshore unless you have

rocessing history...but we can work on that in the future once you have history w/ our'bank if you would
ike.

've attached the application that | wili need completed. Please complete the application in Word, as the
bank will not accept hand-written applications any longer. In addition, please fax or email, directly to me,
he requested documents on the last page of the application.

Please let me know if you have any questions on the application. Once we have received the completed
hpplication and requested documents, we will work quickly to have your account approved, and the
pgreement sent to you for review. :

' hank you,
Nathan Counley

.hathan@durango-direct.com
608) 467-6672

413) 431-2720 (fax)
http://durango-direct.com

From: Bag Addiction [mailto:admin@thebagaddiction.com)]
Sent: Monday, September 11, 2006 10:20 AM
o: Nathan Counley

ubject: Re: Durango Merchant Services--GIR REP--Jennifer Mattchen

Hello Nathan,

e are looking at processing aroud $40k per month so we would fall under your guideline. Please send
ne the information to move foward. Is this a third party processor?

j hanks

-- Original Message ——
rom: Nathan Counley
o: admin@thebagaddiction.com
c: ‘Durango-Direct’
ent: Monday, September 11, 2006 7:32 AM
ubject: Durango Merchant Services—GIR REP—Jennifer Mattchen

ennifer,

ello, and thank you for your application through our partners at MerchantMetro.com. We have a
ffshore bank that is willing to accept startup or lower volume (less than

100,000/mo) replica merchants, and with competitive rates. Setup time is usually 3-4 business days.
his bank only recently started accepting new businesses, or merchants with processing history of less
han $100,000/mo, so the rates might be a little higher than you were expecting, however, there are no

LAU 00644
6/6/2008 .
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other direct banks that 1 work with that accept startup merchants. Once you have 3-4 months of
processing history, we can work to negotiate lower rates with the bank, or possibly another bank.

Bank details:

Discount rate: 6.95-7.95%

Transaction fee of $.75

Setup fee of $495

Monthly fee of $49 :

Payments are wired weekly, one week in arrears
10% 6 month rolling reserve

Please let me know if you have any questions at all, or if you would fike for me to send you our
application instructions. -

Thank you,

Nathan Counley
970-259-8660 ext.2 (local)
877-367-2006 ext.2 (toll-frée)
413-431-2720 (fax)
www.durangomerchantservices.com

LAU 00645

6/6/2008
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From: "Hans Strickler" <hss@frontlineprocessing.com> )
To: <admin@thebagaddiction.com>; "Agent-Durango” <nathan@durango-direct.com>
Sent: Friday, September 22, 2006 11:37 AM ’ .

Attach:  TheBagAddict-com - Capture.xls
Subject: TheBagAddiction.com - 8788370010754

Pat,

My name is Hans Strickler and | am the Risk/Chargeback liaison here at Frontline. Could you please e-
mail up the Delivery docs on these transactions so they may be tracked. What is the expected delivery times for
this first batch? 1 see on the web-page that there are delays from Customs. Can you expiain further, please?

Are sales just generated at/from the web-page? How do you generate traffic to the site. Banner-ads,
Advertising, ‘Spam’, e-Bay, etc? :

Avs is being used, but not all are getting a Full Match (Y). the logic for requiring a Yes (matches Address
and Zip) is that when you ship to the AVS Verified address and get signed proof of delivery, you stand a much
better chance of winning potential ChargeBacks. You ALSO turn away potential fraudulent sales. Saving you
time, product and money. Explain @ Check-out that the ‘Billing address’ is where the customer gets their
statements mailed to, not always their home address. You should only ship to the AVS verified Address and get
signed proof of delivery.

CVV was used on some transactions, but is not being enforced. There are 2/3’s of your Transactions are
not enforeing CVV. ALL of the transactions you run should get a ‘M’ (for match). ESPECIALLY if you choose to
send out of the US. .

Your account is in the process of getting activated.

-Hans

Hans Strickler
Risk - ChargeBack Department

www frontlineprocessing.com

hss@frontlineprocessing.com
676 Ferguson Ave, Suite 5

Bozeman, Mt. 59718
866*651*3068
406*585*7576 (Fax)

LAU 00646

6/6/2008

GUCCI-0048029
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