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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GUCCI AMERICA, INC.
Civil Action No. 09-6925-HB
Plaintiff, :
V. . District Judge Harold Baer, Jr.

FRONTLINE PROCESSING CORPORATION;
WOODFOREST NATIONAL BANK;
DURANGO MERCHANT SERVICES LLC d/b/a
NATIONAL BANKCARD SYSTEMS OF
DURANGO; ABC COMPANIES; and JOHN
DOES,

Defendants. :
X

DECLARATION OF RHONDA LEMOS IN SUPPORT OF DEFENDANT
WOODFOREST'S OPPOSITION TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

I, RHONDA LEMOS, declare and state as follows:

1. I am the Vice President of Risk Management of Delta Card Services, Inc. | have
personal knowledge of the facts and matters discussed in this declaration, and if called as a
witness, could and would testify to the matters set forth below.

2. Replica merchants were but a small subset of the high-risk merchants serviced by
Delta Card. Delta Card has only been able to identify approximately twenty merchants that may
have been selling replica products that it serviced in the last five years. This represented less
than one-tenth of one percent of our merchants.

3. Today, Delta Card has no replica merchants because we decided in early
May 2008 no longer to accept any new merchants selling replica products. Attached as
Exhibit A is a true and accurate copy of the e-mail of May 5, 2008, from Francisco Rivera setting

forth this policy. This decision was made solely due to the high amount of charge backs for
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nonreceipt of merchandise associated with these types of merchants. The memorandum also
says that MasterCard prohibits replicas to ensure that our employees follow the policy, even
though MasterCard has not changed its policy. Our decision not to approve additional Internet
merchants selling replicas was made before any notice from Gucci or knowledge about the
allegations against the Laurette company, which was first received over two months later in
July 2008.

4, Woodforest makes very little money off of its involvement in credit card
processing. Woodforest's entire compensation in all cases is two cents per transaction. This
amount is not affected by the size of the transaction, the type of goods or services sold by the
merchant, or the merchant's classification as high risk or not. In the case of Laurette, the total
gross revenue received by Woodforest for the entire time Delta Card provided processing
services was $69.46.

5. Even if one includes along with Woodforest the other companies associated with
the processing credit card payments for Laurette, very little revenue was received by the entire
group. Attached as Exhibit B is a chart of the revenues for all processing for Laurette. The
maximum revenues received by Woodforest and Delta Card were $16,505.86, as set forth in the
far right column on the chart.

6. Delta Card has policies in place which prohibit it from accepting merchants
engaged in illegal activities. These policies prevent Delta Card from accepting merchants
engaged in such illegal sales activities over the Internet as child pornography, firearms, drugs,
alcohol, and tobacco.

7. Delta Card's policies did not prohibit us from accepting merchants who were said

to sell replicas. | understand that this policy is consistent with the policies of Visa and
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MasterCard which allow their credit cards to be listed for replica merchants, but not for
counterfeiters.

8. On or about November 13, 2006, Delta Card accepted an application for the
Laurette Company. | understand that the Laurette Company was an Internet merchant which
advertised replica handbags for sale. Delta Card's policies would not have prohibited us from
accepting credit card processing services at that time for Internet merchants selling replicas.
Laurette was the first replica merchant that was approved for processing by Delta Card.

9. Delta Card began processing credit card payments for the Laurette Company in
November 2006. At this time, Laurette’s Web site had been fully completed and was in
operation. We understood that the Web site had been approved for credit card processing by
another bank, Frontline. We were never informed that Laurette's Web site had been closed down
before its application to us for any reason.

10. Neither Woodforest nor Delta Card had any involvement in setting up the
Web site or the content of the Web site. We continued to process payments for Laurette until
about July 8, 2008, at which time we understand that Gucci obtained a "freeze order," prohibiting
the Laurette Company from doing further business on its Web site.

11. Before we accept a new merchant, a reviewer from Delta Card is required to fill
out a checklist. The reviewers who perform this job do not have the training, sophistication, or
experience to make determinations about issues of trademark infringement. They are not trained
to make judgments as to whether products shown on a Web site are counterfeit products as
opposed to replicas. Our reviewers are paid in the range of $15-18 per hour. The checklist
requires that a Web site must be reviewed, and has a box for the reviewer to determine whether it

has a "complete description of the goods or services offered.” A copy of the checklist for
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Laurette's Web site is attached as Exhibit C. The reviewer checks the goods or services shown
on the Web site to determine whether they match the goods for which the merchant applied. For
example, if a merchant submitted an application for handbags, and a review of the Web site
determined that the merchant was selling tobacco products, the reviewer would indicate this, and
the application would be rejected.

12. I also understand, based on my review of documents, that during the period from
November 2006 until May 2008, Delta Card accepted applications from other Internet merchants
offering replica products. Over this entire period of time, Delta Card never received a single
notice, letter, complaint, lawsuit, or subpoena from any trademark owner complaining that the
products sold on these Web sites were counterfeit Gucci products, and not just replicas. During
this entire period of time, Delta Card proceeded under the belief, confirmed by the absence of
any complaint about the sales on these Web sites, that there was nothing illegal with the replicas
sold on these Web sites.

13. Had Delta Card received a notice from Gucci establishing that TheBagAddiction
was selling counterfeit Gucci goods, we would have investigated the issue. If we had determined
that the client was selling illegal merchandise, Delta Card would have canceled our services.

14. At no time while Woodforest was processing credit card payments for the
Laurette Company were we informed that the products of TheBagAddiction were not replicas,
but counterfeit products.

15. Delta Card also has procedures in place to monitor Internet merchants' Web sites
for illegal or prohibited merchandise or services. We contract the services of a company called
G-2. On a monthly basis, G-2 scans the Web sites of all of our Internet merchants to identify

merchants that may be selling prohibited products or services (e.g., drugs, firearms, or tobacco),
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or otherwise violating Visa or MasterCard rules. As replicas were not on any prohibited lists,
and Woodforest believed that the sale of replicas was not prohibited or illegal, G-2 was not
tasked with locating merchants selling replica products. Also a key word search for
"counterfeits" would not have located TheBagAddiction as selling prohibited products because
Laurette did not describe its products as counterfeit or fake.

I declare under penalty and perjury the foregoing is true and correct.

( \ _
Executed on July 30 , 2010 By.;-..,_/ | \/I/q (O o~

J “‘x\\ v Rjtjﬁnda ‘fé'ﬁlo%

Declaration of Rhonda Lemos.doc 5



EXHIBIT A



From: Rivera, Francisco

Sent: Monday, May 05, 2008 7:07 PM
To: Apps Dept
Subject: Replicas, copies, fakes -- accts

As a general rule of thumb we are no longer approving merchants that sell Replicas, Copies, or Fake items. This is one of
the few business types that MasterCard Prohibits.

Francisco Rivera
MCCS-Manager
Applications Dept
800-327-0093 ext 4479
frivera@deltacard.com

CONFIDENTIAL WNB-27334
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EXHIBIT C



Internet Merchant Review Checklist

Review Type: New App . Reviewer's Name: Alva Date: H"{ (_p/()ﬂ

Section One: Website Review |

This section must be complleted for‘s]eintemct merchant audits. W \)\)\J*) ‘ % &(‘\ 0\ AA%HDM' ' LOM
All Internet Meschants

List all websites associated with this merchant:
All sites must include the following:
1 | Request a user name and password - Inform the erchany that this must remain active as long as the merchant is
online with MCCS.
User Name:
Password:
MOCS Email Account:

E% Venfy site is up and i
Review membership informauon - We do not take memberships longer than 3 months
Review for pay by the minute services ~ We do not rake these.
Complete description of the goods or services offered
A toll free phone number or email address for customer service
Clearly marked detail as to how the cardholder will be billed mncluding what will show up on the cardholder’s

statement

Refund Policy
Transaction Currency

=B
B in
—G Legal Restncuons
an)
Revie

Consurmer Dara Privacy Policy

Security Method for the Transmission of Payment Data

w the following:

1 | Google search the business phope and ensure that no restricted merchants are connected to the merchant
Print screenshots of the site $6¥ the file

What payment gateway is the eProcessing Network If the merchant is using any other gateways, we cannot
merchant using? Authorize.net allow them to process. '

(] Plug & Pay List Others:

[ Vensign

[] Yahoo
All High Risk Merchants

Review for the following restricted content:
(The site cannot contain any of this content for any reason.)
Pormography depicting an individual being killed “Snouff”
Child pomography or the illusion child pornography

[C1 | Besualy

[ 1 | Pornography depicting nonconsensual sex - This includes individuals appearing to be
drugped, asleep, hypnotized, raped, etc.
[ | Pomography depicting sadistic or masochistic abuse
[ ] [ Pomography depicung urination or defecation
All sites must include the followng:
T ] | Tile 18 Section 2257 Compliance Statemennt

Section Two: Existing Merchants Only
This section should be completed for mechants after they have been processing for the first week, once per quarter, and
annually as the merchants’ registrations are due.

Shop the merchant
] | Runasake

1 | Request a refund T
Review what gateway the ransaction wemt through on and ensure that it matches the provider listed above






