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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION, |

Plaintiff, 09 Civ. 7594 (RJH)
-against-
MEMORANDUM OPINION
DOYLE SCOTT ELLIOTT, SCOTT ELLIOTT, AND ORDER
INC., MICHAEL J. XIRINACHS, EMERALD
ASSET ADVISORS LLC, ROBERT L.
WEIDENBAUM, and CLX & ASSOCIATES INC.,

Defendants.

Richard J. Holwell, District Judge:

In this action, the Securities and Exchange Commission (“SEC”) alleges that
defendants Doyle Scott Elliott, Scott Elliottcln(*SEI”), Michael J. Xirinachs, Emerald
Asset Advisors LLC (“Emerald”), Robert L. Weidenbaum, and CLX & Associates Inc.
(“CLX") (collectively, “Defendants”) sold unregistered secties in violation of Section
5 of the Securities Act of 1933, 15 U.S.C. § 77e. The SEC has moved for summary
judgment as to liability angeveral forms of relief: a permanent injunction against
violating Section 5, disgorgement in an@amt to include prejudgment interest, civil
penalties, and a penny stock bar. For tlsoas set forth below, the SEC’s motion is
GRANTED in part andENIED in part.

BACKGROUND
1. Universal Express

The SEC alleges that Defendants satdegistered securities of Universal

Express, Inc. (“Universal Express”). Uensal Express was a Nevada corporation with

headquarters in Manhattan whose shtraed under the aybol USXP on the
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automated quotation system maintained leyNlational Quotation Bureau, Inc., also
known as the “Bulletin Board.” (Pl.X%irinachs 56.1 Stat. 1 17, 20; PI.’s Elliott 56.1
Stat. 1 14; Pl.’s Weidenbaum 56.1 Stat. 1 65} 68i¢hard Altomare served as
President and CEO of the company and GBusderson served as its general counsel.
(Pl.’s Xirinachs 56.1 Stat. 11 18-19; PE#iott 56.1 Stat. {1 15-1621."s Weidenbaum
56.1 Stat. 11 66-67.) The company’s share®ttdadr less than a penny. (Pl.’s Xirinachs
56.1 Stat. § 28; PI.’s Elliott 56.1 Stat. § 81;%Elliott 56.1 Stat. I 14; Pl.’s Weidenbaum
56.1 Stat. 7 69.)

Universal Express purported to be in the shipping busisess €.9.Pl.’s
Xirinachs 56.1 Stat. Ex. 100 at 48:10-19), the SEC came to believe that the company
was essentially a pump-and-dump sche@a.March 24, 2004, the SEC filed suit
against Universal Express, Altomare, Gundersod, others alleging that they made false
statements about the company’s business and sold millions of unregistered shares in
violation of Section 5 of the Securities Asge SEC v. Universal Express, |zt Civ.
2322 (GEL). (Pl.’s Xirinachs 56.1 Stat.  39;'s Elliott 56.1 Stat. § 78; Pl.’s Elliott
56.1 Stat. § 14; Pl.'s Weidenbaum 56.1 Std81.) After terporarily restraining
Universal Express, Altomare, and Gunaer$érom violating &ction 5 (among other
provisions of the securities laws), Judgach entered summary judgment for the SEC

on its claim that the three defendants hadated Section 5 and permanently enjoined

1 As used below, “Pl.’s Xirinachs 56.1 Statsfers to the SEC’s Statement of Material
Facts in Support of Motion for Summ. J. Agsti Defs. Michael J. Xirinachs and Emerald
Asset Advisors LLC, Feb. 4, 2011; “Pl.’s Ellidd6.1 Stat.” refers tthe SEC’s Statement
of Material Facts in Supp. of Summ. J.akgst Defendants Doyle Scott Elliott and Scott
Elliott, Inc., Feb. 4, 2011; and “Pl.’'s Wa&dbaum 56.1 Stat.” refers to the SEC’s
Statement of Material Facts in Supp. oh8n. J. Against Defendants CLX & Associates,
Inc., and Robert L. Weidenbaum, Feb. 4, 2011.
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them from violating that provisiosee SEC v. Universal Express, |/E/5 F. Supp. 2d
412 (S.D.N.Y. 2007). (Pl.’s Xirinachs 56.1 St&t39; Pl.’s Elliott 56.1 Stat. § 79; Pl.’s
Weidenbaum 56.1 Stat.  81.)

Judge Lynch later appointed a receif@rthe company who reported that the
company was earning no income other than fsaihes of its securities and had incurred
liabilities substantially in excess of its assefBl.’s Xirinachs 56.1 Stat. § 40; Pl.’s Elliott
56.1 Stat. 11 79-80; PIl.’s Weidenbaum 56 4t.9if 82-83.) Universal Express was
ultimately liquidated and ceased operatio(f3l.’s Xirinachs 56.1 Stat. 1 40.5; Pl.’s
Elliott 56.1 Stat. § 80; Pl.’'s Weidenbaum 56.1 Stat. § 83.)

2. Xirinachsand Emerald

The SEC alleges that Xirinachs sold unregistered Universal Express shares in
brokerage accounts owned by two investniiemts: (a) defendant Emerald and (b)
North Atlantic Resourceistd. (“North Atlantic”).

a. Emerald

Defendant Emerald, a Delaware limited lldy company, is a hedge fund formed
by defendant Xirinachs, its founder and smlember and an experienced investment
advisor. (Pl.’s Xirinachs 56.1 Stat. 1L8:) On May 24, 2005, Xirinachs opened in the
name of Emerald an account witie brokerage firm Basic Instors, Inc. (“Basic”). I¢.

1 41.) Xirinachs completed the required forms, listed himself as “account executive” and
“registered representative” with exclusitrading authority over the account, and
represented that he was théegoroprietor of Emerald. (€. of G. Purcell, Jan. 27, 2011

(“Purcell Dec.”) 1 2; Pl.’Xirinachs 56.1 Stat. { 43.)



Gary Purcell served as the broker fioe Emerald account with Basidd.({ 45.)
According to Purcell’'s sworn and undisputedtimony, either he or Basic broker Charles
Barba spoke with Xirinachs almost every dagarding selling Univeial Express shares.
(Purcell Dec. 1 5.)

Xirinachs testified at his deposition that2006 Curt Kramer, a former colleague
of Xirinachs’s at another investment firm|lddirinachs that Universal Express needed
funding and that its stock wasghly liquid. (Pl.’s Xirinachs 56.1 Stat. 1 48.) Kramer
arranged for Altomare to call Xirinachs in February 2006. Ex. 100 at 47:7-11.)
Altomare told Xirinachs that Universakpress needed funding to grow some of its
divisions. (d. Ex. 100 at 47:13-47:15, 48:10-22.) Xirinachs indicated that Emerald
would invest $50,000 in Universal Expreseithange for the ability to purchase
Universal Express shares at a discould. (49, Ex. 100 at 48:23-4R) In the ensuing
weeks, Xirinachs confirmed these term#pAare sent Xirinachwiring instructions,
and Xirinachs wired $40,000 from an Emeratatount to a Universal Express account.
(Id. 9 50-51, 54-55.) Shortly thereafter, Eménraceived 15 million shares of Universal
Express stock from the company’s transfer agént{|{] 55, 58, 62.) One day later,
Emerald sold these shares for a profit of $116,982.80 .1 64.)

Xirinachs does not dispute that heeafed this process again and again over the
course of the next yea6pecifically, the record showkat Xirinachs made 32 wire
transfers for a total ¢§7,940,000 from the Emerald account to the Universal Express
account; that Emerald received from the compaingnsfer agent céitates for a total
of more than 6 billiorshares of Universal Express stock; and that these shares were

deposited in the Emerald brokgesaccount with Basic.Id. 1 54, 56, 58-59.) Further,



the record shows that Emerald sold th&sa&res—generally within a month—for total
profits of nearly $10 million. Id. 71 64-85, 89.)

According to Purcell, Xirinachs plad the orders to sell the sharéBurcell Dec.
1 4.) Prior to instructing Basic to make eaelte of Universal Express shares, Xirinachs
completed an IB Equity Authentication Farr{Pl.’s Xirinachs 56.1 Stat. { 99.) That

form indicated that “TO AVOID A SECIDN 5 VIOLATION THE EQUITY MUIST]

BE EITHER 1. Registered in an offering” 62. Clearing under an exemption from
registration.” [d. Ex. 13.) The form provided space to describe how and when the
securities were registered and how the sges were exempt from registrationld
Xirinachs did not complete ihpart of the form. I¢.)

Xirinachs does not dispute that no registrastatement was, in fact, in effect for
Universal Express shares and that neithexdieEmerald filed one for the shares Emerald
sold. (Pl.’s Xirinachs 56.1 Ste#fff 91-93.) Xirinachs, howevearontends that “the record
is replete with actions taken by [him] aBdherald to confirm that the shares were
registered or covered by an exemption ®rikgistration requiremen (Xirinachs 56.1
Stat. 11 98-100.) These actions include olitgi corporate resolutions from Universal
Express stating that “the shares are free trading and will not be retracted at a later date”;
receiving certificates thatontained no restricted legendsceiving letters from the
transfer agent that Xirinachs read to méat the shares were free for trading; and
speaking with Altomare and Gunderson wlkswaed him that the company could issue
registered shares pursuangtbankruptcy order.SgeDec. of D. Roque, Mar. 14, 2011

(“Roque Dec.”) Exs. 3, 5, Kirinachs 56.1 Stat. {1 98-99.)



b. North Atlantic

North Atlantic is an investment compaincorporated under the laws of St.
Vincent and the Grenadines. (Pl.’s Xirinad@6.1 Stat. § 101.) The company’s principal
is Thomas G. Phillips.l1d.) On September 26, 2006, Phillips opened in North Atlantic’s
name a brokerage account with Basid. { 102.) Purcell also served as the broker for
the North Atlantic account.ld. 1 106.) On the account forms, Phillips listed Xirinachs
as an investment advisor for North Atlantidlwauthority to direct Basic to make trades
in the brokerage accountd( 1 103-104.) Xirinachs, howew testified that, vis-a-vis
North Atlantic, he did not have the authgntithout consulting wittPhillips to direct
Basic to make trades in North Atlanti@dscount. (Xirinach86.1 Stat. {1 103-104.)

Xirinachs testified that he recommendguiversal Express to North Atlantic.
(Pl.’s Xirinachs 56.1 Stat. Ex. 100, 70:16-20.) fdether testified that, as with Emerald,
he arranged for North Atlantic to purchddeiversal Express shares at a discoudt.q[
109.) Between September 2006 and June 2007, North Atlantic wired $3 million from its
account to a Universal Express accouid. { 130.) At Altomarks direction, Universal
Express issued and its transfer agent delivergdillion shares to North Atlanticld(
19 110-129, 131.) North Atlantic deposited the stamto its brokerage account at Basic
(id. 1 132) and North Atlantic sold the sharassually within a neanth—for profits of
over $3.4 million d. 71 133-144, 148-49, 158).

Purcell avers that Xirinachs, his “maiartact,” instructed Basic to make these
sales. (Purcell Dec. 1 7Burcell acknowledges that Phillipgas listed as a contact on
the account but only recalls speaking with him on one occadion. Rurcell did not

aver that any other Basic brokensgeed the NorthAtlantic account.



Xirinachs does not dispute that no gtation statement was in effect for
Universal Express shares and that neitherdieNorth Atlantic filed one for the shares
North Atlantic sold. (Pl.’Xirinachs 56.1 Stat. 11 152-54Bmerald is not alleged to
have been liable for these trades.

3. Weidenbaum and CL X

Defendant CLX is a Florida corporati owned by defendant Weidenbaum, its
President, sole officer, and sqdeoprietor and an experienceécurities broker. (Pl.’s
Weidenbaum 56.1 Stat. Y 14-15, 17.)

On September 21, 2004, CLX, by Weidenbaum, entered into an agreement with
Universal Express whereby CLX would provicensulting services to Universal Express
in exchange for 1 million shares per montid. Ex. 207.) The agreement did not require
CLX to pay anything for the shares and dat require Universal Express to file a
registration statement befossuing the shares to CLX.

Pursuant to the agreement, between September 2004 and June 2007, Universal
Express directed its transfer agentssgue to CLX 35 certificates for a total of 932
million shares. If. 1 24, 29.) These shares werpa$ited in brokerage accounts in the
name of CLX which, according to the documentary record, Weidenbaum opened and
with respect to which hiead trading authority.1d. Y 26, 32, 33, 35, 37, 39.) CLX sold
these shares for net profits of $2,411,397.40. 11 34, 36, 38, 40-42, 44.) CLX
generally sold the shares within weeks after they were issiced] 43.)

Weidenbaum asserted his Fifth Amendinativilege in respnse to questions
regarding whether he controlled CLX’s broge accounts and whether he directed the

deposits into and sales out of CLX’s brokerage accoutdsf{ 52-56.)



Weidenbaum also purchased over 3.3 million shares for his own account for
$170,000. Id. 19 46-48.) Universdxpress issued these shares on January 25, 2005.
(Id. § 47.) In March 2006, Weidenbaum sentudoents to a brokerage firm proposing to
sell these shares pursuant to SecuritiesEExchange Commission Rule 144, 17 C.F.R. 8
230.144, which in some circumstances providss-aalled “safe harbor” for unregistered
securities that have beenldhéor more than one yeaid( Ex. 212.) The SEC does not
allege that Weidenbaum violated 8en 5 with respect to these shares.

It is undisputed that there was no registration statement in effect for the Universal
Express shares that CLX soldd.(T 45.) However, Weidenbauatso asserted his Fifth
Amendment privilege regarding his knowledgehe registration requirements, including
the operation of Rule 104, and of the SEC’s proceedings against Universal Express,
Altomare, and Gundersonld( 1 58-59, 61, 63-64.)

4. Elliott and SEI

Defendant SEI is a Florida corporation owned by defendant Elliott, its President
and an experienced securitt@®ker. (Pl.’s Elliott 56.1 &t. Y 6-7, 11-12.) Elliott
testified that he was introduced to Altomdreing a visit to Boca Raton, Florida in late
2003. (d. Ex. 12, 27:17-25.) Elliott met with Altoare at Altomare’s office where the
two men discussed Universal Expredsl. Ex. 12 at 28:19-23.5hortly thereafter,
Universal Express hired Elliott as a consultamd. &t 28:24-26.)

In early 2004, the parties committed this arrangement to writing. A draft
consulting agreement provided that Elliott webbe compensated in the form of options
to purchase shares that “will be prior to dety . . . registered pursuant to valid and

effective registration statements.ld(Ex. 19 at 2). However, on January 29, 2004,



Elliott signed a version of the agreement that provided that he would be compensated in
the form of 200,000 Universal Express shag@smonth but did not provide that the
shares would be properly registeretd. Ex. 20 at 2.) On February 4, 2004, Elliott
executed an amendment to the consuliggeement providing that he could accept
options to purchase 10 million shares per rhaitta discount in lieu of receiving 200,000
shares per monthId{ Ex. 21 at 2.)

The next month, the SEC filed its actioraaxgst Universal Express, Altomare, and
Gunderson. On March 25, Elliott faxed Gunderadetter indicating that he intended to
return two stock certificates and stating ttgaven the magnitude of the allegations
USXP faces, we at Elliott & #sociates, respectfully and regrettably wish to suspend our
consulting contract with USXP for andefinite period of time.” Ifl. T 26; Ex. 22.)
However, Elliott testified that he did nkhow what he was referring to in the lettiet. (

Ex. 20 at 44:12-24) and he does not appeaat@ followed through on his declaration.

Not only did Elliott sign two more amdments to the consulting agreement
increasing the number of shares hmuld receive each month from 200,000 to 1.5
million. (Id. 9 27-28.) Between February 2004 and August 2007, Elliott wired more
than $8 million from his account to a UnivdrExpress account in what Elliott testified
was an exercise of his optiongarchase shareg a discount. I4. 11 57-59.) Between
February 2004 and March 2007, Universal Egprissued to Elliott, SEI, or clearing
firms for brokerage firms where Elliott &El had accounts some 207 certificates for a
total of over 5 billion shares.Id 1 42). (Elliott exercised exasive control over his and
SEI's brokerage account$Sde idf 41.)) The process worked as follows: Elliott would

inform Altomare that he intended to purceahares at a discount, would wire funds to



Universal Express, and would recesleare certificates from Gundersond. (] 43; EX.

12, 36:16-37:19.) Elliott and SHter sold over 4 billion of thse shares for proceeds of
over $14.3 million and profits of over $6.2 millionld(f 61.) On average, Elliott and
SEI sold the shares less than tmeeks after they were issuedd. (Y 64-65.)

It is undisputed that no registration statement was filed for the shares that Elliott
and SEI sold and that neither Elliottrr®El filed any such statementd.(1 72-74.)

5. Procedural History

The SEC filed its complaint in thection on September 1, 2009. Xirinachs and
Emerald answered the complaint on Septar@dde2009. After a series of extensions,
Weidenbaum and CLX answered the complamtlanuary 6, 2010. Elliott and SEI have
not yet answered the complaint and arereptesented by counsel. Following a post-
discovery telephone conference on Decembef010, the Court directed Elliott and SEI
to answer or otherwise respond to thenptaint by January 21, 2011. Elliott and SEI
have still not done so and have not filed any response to the instant motion.

On February 4, 2011, the SEC moved [f@k]summary judgment against all
defendants. During briefing on the nwotj the SEC, Weidenbaum, and CLX pursued
settlement discussions. Those efforts poediuan agreement whereby Weidenbaum and
CLX consented to entry of an order permaheenjoining them fronviolating Section 5,
imposing a penny stock bar, and assessingdiggnent, including prejudgment interest,
and civil penalties in amounto be determined. On March 18, 2011, the SEC moved

[95] for entry of a consemirder to that effect.
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LEGAL STANDARD

Summary judgment is propérthe moving party shows &t “there is no genuine
issue as to any material faantd that the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. Proc. 56(c3ee Celotex Corp. v. Catrett77 U.S. 317, 322 (1986).
The same standard applies where the moring party does not oppose the motion for
summary judgmentSee Amaker v. Fole®74 F.3d 677, 681 (2d Cir. 2001) (“[E]ven
when a nonmoving party chooses the periloath of failing to submit a response to a
summary judgment motion, the district conray not grant the motion without first
examining the moving party’s submissiordigtermine if it has met its burden of
demonstrating that no material igsof fact remains for trial.”)Cf. Fed. R. Civ. P. 56(e)
(“If the adverse party does not so respond, summary judgrheppropriate,shall be
entered against the adverse party.”) (emghadded). “In deciding whether there is a
genuine issue of materitdct as to an element essential to a party’s case, the court must
examine the evidence in the light most falie to the party opposing the motion, and
resolve ambiguities and draw reasonablerences against the moving party.”
Abramson v. PatakR78 F.3d 93, 101 (2d Cir. 2002) @nhal quotation marks omitted).

A party opposing summary judgment “may not rely merely on allegations or
denials in its own pleadingather, its response must—bf§idavits or as otherwise
provided in this rule—set ogpecific facts showing a gema issue for trial.” Fed. R.
Civ. Proc. 56(e). “Summary judgmentfavor of the party wh the burden of
persuasion, however, is inappropriate wttenevidence is susceptible of different

interpretations or inferences by the trier of faddltint v. Cromartie526 U.S. 541, 553
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(1999). As the plaintiff, the SEC beare thurden of persuasion with regard to
defendants’ alleged violatiorg Section 5 and to show grounds for the relief requested.
DISCUSSION
A. Liability
1. Section 5

As relevant here, Section 5 of the Séaes Act of 1933 providethat “[u]nless a
registration statement is in effect as teeaurity, it shall be unlawful for any person,
directly or indirectly—

(1) to make use of any means or instruments of transportation or communication

in interstate commerce or of the mailsstll such security through the use or
medium of any prospectus or otherwise; or

(2) to carry or cause to be carriedaigh the mails or in interstate commerce, by
any means or instruments of transpoatatiany such security for the purpose of
sale or for delivery after sale.

15 U.S.C. § 77e(a). In short, “Section 5 regsithat securities lregistered with the
SEC before any person may sell or offer to sell such securit##sC v. Cavanaugl#45
F.3d 105, 111 (2d Cir. 2006).

“To prove a violation of Section 5qaires establishing three prima facie
elements: (1) That the defendalirectly or indirectly sold ooffered to sell securities; (2)
that no registration statement was in effectthe subject securities; and (3) that
interstate means were used in canio® with the offer or sale.’SEC v. Universal
Express, InG.475 F. Supp. 2d 412, 422 (S.D.N.Y. 20QAnch, J.). Scienter is
conspicuous by its absence from these eleméntkeed, “[s]cienter is not an element of
a section 5 violation."SEC v. CzarnikNo. 10 Civ. 745, 2010 WL 4860678, at * 11
(S.D.N.Y. Nov. 29, 2010see also SEC v. Ramoil Mgmt., L.tdo. 01 Civ. 9057, 2007

WL 3146943, at *10 (S.D.N.Y. Oct. 25, 20Q7The Commission does not need to prove
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scienter to prove a viation of Section 5.”)tJniversal Express, Inc475 F. Supp. 2d at
422. “A defendant may rebut a prima facie cageshowing that theecurities involved
were not required to be registeredd. (citing SEC v. Ralston Purina Cd46 U.S. 119,
126 (1953))see also Cavanaugh45 F.3d at 111 n.13.

With respect to the first element—thdesaf securities—the defendants “do not
have to be involved in the fihatep of the distribution tbave participated in it.”
Zacharias v. SE(569 F.3d 458, 464 (D.C. Cir. 2009) (quotation marks omitted).
Rather, “[tlo demonstrate that a defendamd securities, the SEC must prove that the
defendant was a ‘necessary participantsabstantial factor’ in the illicit sale.'SEC v.
Calvg 378 F.3d 1211, 1215 (11th Cir. 200d¢e also SEC v. Phab00 F.3d 895, 906
(9th Cir. 2007) (citingSEC v. Murphy626 F.2d 633, 648, 652 (9th Cir. 198®EC .
Holschuh 694 F.2d 130, 139 (7th Cir. 1982pefendants have been held liable where
they have been a ‘necessary participant’ ‘@utbstantial factor” irthe offer and sale of
unregistered securities.”lRamoil Mgmt., Ltd.2007 WL 3146943, at *1@Jniversal
Express475 F. Supp. 2d at 423EC v. Cavanaugh, F. Supp. 2d 337, 372 (S.D.N.Y.),
aff'd, 155 F.3d 129 (2d. Cir. 1998).

The “necessary participant test .essentially asks whether, but for the
defendant’s participation, the sale santion would not have taken placédurphy, 626
F.2d at 651 (quotation marks omitted). As for saibal participation, to be sure it “is a
concept without precise bounds,” but “one vwhans a scheme, or, at the least, is a
substantial motivating factor behindwtill be held liableas a seller."SEC v. Rogers
790 F.2d 1450, 1456 (9th Cir. 1986y,erruled on other grounds by Pinter v. Dad86

U.S. 622 (1988). “[I]n practice,” however, theecessary participant” and “substantial

13



factor” “standards differ little, for no couwsing the ‘necessary participant’ test has
found liable a defendant whose awtsre not a substantial factorthe sales transaction.”
Murphy, 626 F.2d at 652.
2. Xirinachsand Emerald
a. Emerald Trades

Xirinachs and Emerald concede liabildp the trades made by Emeral&e¢
Xirinachs Opp’n at 1.). Accordingly, summary judgment on liability is warranted as to
those trades.

b. North Atlantic Trades

The trades made by Northlantic stand on a differefidoting. Xirinachs does
not contest that no registration statemeas in effect for the Universal Express
securities that North Atlantic traded. Ntwes Xirinachs contest that these trades were
made via interstate means. Rather, Xirinachs argues that there are material issues of fact
as to whether he was a “substantialdatin the North Atlantic trades.Sge id).
Specifically, Xirinachs “disputes that he dited all of the sales of North Atlantic’s
Universal Express shares and that Mr.celiracted as the only broker for the North
Atlantic account.” Id. at 5.)

Xirinachs points to two pieces of evidenon that point. First, pointing to an
affidavit sworn to by Purcell, Xirinachs argubst “at least one othéndividual, Charles
Barba,” acted as a broker fdorth Atlantic’s account anttherefore other brokers may
have taken sale ordefrem individuals other thn Mr. Xirinachs.” [d.) That is not
what Purcell averred. Rather, Purcell’s @ddiiit states that “[e]ither Charles Barba,

another trader at Basic Imnsters, or | spoke with MiXirinachs by telephone almost
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every day, if he had any trades to do inEmeerald Advisors’ Accouhand that

Xirinachs “directed Mr. Barba or me to stk shares at a centdievel without hurting

the stock price.” (Purcell Def§.5 (emphasis added).) Purcell nowhere avers that Barba
or anyone else worked alongside him &saker on the North Atlantic account.
Accordingly, there is nothing ithe record to support Xirinachs’s speculation that “other
brokers may have taken sale orders fiodividuals other than Mr. Xirinachs.”

Second, Xirinachs argues that “Purcelho executed Univeal Express sales,
acknowledges that he spoke with Thomas Phillips of North Atlantic and does not deny
taking sale orders from Mr. Phillips.” (machs Opp’n at 5.) Xirinachs places more
weight on Purcell’s affidavit thaih can bear. It is hardlgrobative that Purcell does not
deny taking sale orders in a dmeent that does not purport to be a response to a question
as to whether he did. And Xirinachs nevepaged Purcell to ask him that very question.
Nor did Xirinachs depose Phillips.

Purcell’s acknowledgement that he spakth Phillips does no more to create a
genuine issue of materitct. What Purcell averdewas that “[a]lthough Thomas
Phillips who was located in Gibraltar wagédid as a contact on the account, | do not
recall speaking with him other than on one ommas (Purcell Dec. {1 7.) Purcell further
averred, however, that Xirinachs was his “meontact” for the North Atlantic account;
that “Xirinachs had full tragig authorization over the NoriAtlantic account”; that he
“spoke with Mr. Xirinachs by telephone when he placed orders to sell stock from the

North Atlantic account”; and that “Xirinachsgued the orders to sell Universal Express

15



shares out of the North Atlantic Account.ld.j > Indeed, Purcell refers to a set of
documents on which Phillips granted Xirinadhading authorizatn over the account.
(SeeSEC Xirinachs 56.1 Stat. Ex. 18.) HFetmore, the SEC advances undisputed
evidence that Xirinachs negotiated an agreetwith Universal Express whereby North
Atlantic could purchase Universal Express shatesdiscount and contracted with North
Atlantic to receive ten peent of proceeds from trading in those shar&ee$EC
Xirinachs 56.1 Stat. {1 109, 1500f. Calvg 378 F.3d at 1215 (defendant illegally sold
unregistered securities of [a company] iokerage account of a firm called Diversified
where,inter alia, he “negotiated and sigd¢he contract with [theompany] pursuant to
which Diversified received the unregistereduss” and “received proceeds . . . through
Diversified . . . from the salef [the company’s] shares”).

It is useful to compare this body ofidence to the evidence the SEC marshaled
to support allegations that othiavestment managers had \dtdd Section 5 by trading in
unregistered Universal Express shares.

One of those managers, Sandhu, alleggdided shares on behalf of two
companies, Spiga and the Target Groftimd. “The SEC submit[ted] undisputed
evidence that Sandhu negotiated the comguligreement between Universal Express
and Spiga pursuant to which shares wsseed”; “that he held trading authority over
some of Spiga’s brokerage acmts and instructed one beskge firm at some point
about the price at which to sell Universal Eegs shares; that hevased Spiga about the

amount, price, and timing of Universal Expresxktsales; and that falvised trades in

2 Hence this is hardly a case where “wisesscould not recall specific attempts by [the
defendant] to sell the investments or to promote the . . . schéRogérs 790 F.2d at
1457 (district court’s conclusion that defendaats not liable for sales of unregistered
securities was not clearly erroneous).
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a brokerage account of Target Growth Fund. .Urdiversal Express, Inc475 F. Supp.
2d at 435. While the court stattdtht “[t|hese fac strongly impl[ied] that Sandhu played
a substantial role in Spiga’s sales,” the t@lso cited evidence that a Spiga director
named Dakin “received sigieant communications from a major Spiga brokerage
account” which Sandhu allegedly controlled “d@hdt Dakin signed off on authorizations
to transfer funds to UniversBxpress from the accountlt. The court also noted that
the SEC did not contend that Sandhu hadngaduthority ovethe Target Growth

Fund’s brokerage accoungee id. In those circumstances, the court denied summary
judgment as to Sandhu’s liabilitysee id.

This case is different. The most Xiaichs can show is that Purcell had one
conversation with Phillips, Borth Atlantic executive. That single conversation hardly
amounts to “significant communications.” Notthere evidence that Phillips or anyone
else ever sent orders to teadnregistered Universal Express shares in the North Atlantic
brokerage account. And the undisputed ena shows that Xirinachs had trading
authority over the account.

These facts make this case more like tfatarun Mendira#, another trader
defendant irUniversal Express, IncThere, the SEC alleged that Mendiratta traded
unregistered Universal Express shares akérage accounts of his aunts, Dhingra and
Kaila. The SEC marshaled evidence thlaat Mendiratta repeatedly instructed
Dhingra’s and Kaila’s main brokerage firm @rinto make sizeable sales of unregistered
Universal Express stock from their accouatsg that no one else communicated with the
broker about these tradedd. at 437. Where “Mendiratsubmit[ted] nothing to dispute

that only he was actively inweéd in trading Universal Expss stock from Dhingra’s and
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Kaila’s accounts,” the court found no genuine ésstimaterial fact as to whether the
SEC had establishedogima faciecase.ld. at 438

It is just so here. Xinachs does not dispute Purcebworn allegations that “he
was actively involved in tradg Universal Express sto¢kom [North Atlantic’s]
accounts,” but instead posits that heswaat the only one. However, the single
conversation that Purcell hadtwPhillips is not meaningfly different from a set of
facts where “no one else communicatéth the broker about these tradésThus
Xirinachs has not raised a genuine issumaterial fact as to whether he was a
“substantial factor” in North Aantic’s sales of unregistetdJniversal Express shares.
Since Xirinachs does not contest the othemalnts of his liabity under Section 5, the
SEC is entitled to summary judgment as tanéichs’s liability forsales of shares in
North Atlantic’s brokerage account.

3. Weidenbaum and CL X

Weidenbaum and CLX have consented ttwyeof an order permanently enjoining

them from violating Section 5, imposingpanny stock bar, and finding them liable for

disgorgement, including prejudgment interest, eind penalties. In connection with that

% The court nevertheless denied theC&Emotion for summary judgment against
Mendiratta because a genuissue of material fact existed regarding whether the
Securities Act exempted the secusta issue from registratiorsee Universal Express,
Inc., 475 F. Supp. 2d at 438-39.

* In his Rule 56.1 Statement, Xirinachs poitat$is own testimony #t he could not sell
Universal Express shares in the North Atla account without prior approval from
Phillips. SeeXirinachs 56.1 Stat. 1 103, 104, 107, 1450 the extent that Xirinachs
attempts to defeat summary judgment amhiasis of that evidence, the argument is
unpersuasive because “it need not be shinaha defendant exercised control over a
trading account to establish that he ‘engaged in steps necessary to the distribution of
[unregistered] secity issues.” Universal Express, Inc475 F. Supp. 2d at 437
(quotingSEC v. Chinese Consol. Benev. Ass'n, 0, F.2d 738, 741 (2d Cir. 1941)).
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consent order, both Weidenbaum and CLX wditheir right to findings of fact and
conclusions of law pursuant to Federal Rofi€ivil Procedure 52. Accordingly, the
issue of their liability isnot before the Court.
4. Elliott and SEI

Neither Elliott nor SEI has answerdte complaint or opposed the SEC’s
summary judgment motion. While the Coontist nevertheless assess whether the SEC
has shown that there is no genuine issue ofmaatact as to Elliott’'s and SEI's liability,
see Amaker274 F.3d at 681, the Court is satisfied thate is none. In his investigative
testimony, Elliott admitted that he sold Universal Express shares via his own and SEI's
brokerage account and there is no evidenceathagistration stateemt for those shares
was in effect at the time that Elliott andISBld them. Accordaigly, the SEC is entitled
to summary judgment as to Elliott’s and SEI’s liability.

B. Remedies

“Once the district court has found fedesacurities law violations, it has broad
equitable power to fashion appropriateeglies, including ordering that culpable
defendants disgorge their profitsSEC v. First Jersey Secs., Int01 F.3d 1450, 1474
(2d Cir. 1996). “Under the express termgSdction 20],” the remedial section of the
Securities Act, “a controlling person who haefd to establish his good-faith defense is
to be held ‘liable jointly and severally wiind to the same extent as’ the controlled
person.” Id. at 1475 (quoting 15 U.S.C. § 78(f. 15 U.S.C. 8§ 77t(a) (same under the
Securities Act). “Accordingly, where a firhmas received gains through its unlawful
conduct, [and] where its owner and chiegéeutive officer has collaborated in that

conduct and has profited from the violations it.is within the discetion of the court to
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determine that the owner-officer too shouldsbibject, on a joint and several basis, to the
[remedial] order.”First Jersey Secs., Incl01 F.3d at 1475.
1. Governing Law
a. Permanent Injunction

Section 20 provides that, where a viaatof the SecuritieAct has been shown,
“upon a proper showing, a permanent or terapomjunction or restraining order shall
be granted without bond.” 15 U.S.C. § 77i(Ihe “proper showing” requires the SEC
to show that “there is a likelihood that, usdeenjoined, the violations will continue.”
CFTC v. Am. Bd. of Trade, In@03 F.2d 1242, 1250-51 (2d Cir. 19863¢ also SEC v.
Haligiannis 470 F. Supp. 2d 373, 383 (S.D.N.Y. 2007) (“A permanent injunction is
appropriate where there has beeviolation of the federal sarities laws and there is a
reasonable likelihood of future violations."Because this remedy is derived from
statute, there is no requirement that3iC demonstrate irreparable harm as there
generally is for permanent injunctiondd. at 383 n.9. Rather, district courts consider
“(1) the egregiousness of the violation; (2) the degree of sci€Bjdhe isolated or
repeated nature of the violations; and (4) $incerity of defendaistassurances against
future violations.”ld.; seealso SEC v. Universal Major Ind. Corp546 F.2d 1044, 1048
(2d Cir. 1976).

“Where, as here, “defendants are activéhm securities field ‘[a]n injunction is a
drastic remedy, not a mild prophylactic . . . SEC v. Am. Bd. of Trade, In@51 F.2d
529, 535-36 (2d Cir. 1984) (quotirgron v. SEC446 U.S. 680, 703 (1980) (Burger,
C.J., concurring)). However, “an injunctionparticularly within the court’s discretion

where a violation was founded on systémarongdoing, rather than an isolated
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occurrence, and where the court viewsdbendant’'s degree of culpability and

continued protestations of innocence as inéhoatthat injunctive relief is warranted,

since ‘persistent refusals to admit anyongdoing malk]e it rather dubious that [the

offenders] are likely to avoid such violatiookthe securities laws in the future in the

absence of an injunction.’First Jersey Secs., Incl01 F.3d at 1477 (quotirfEC v.

Lorin, 76 F.3d 458, 461 (2d Cir. 1996) (per curiafother quotation marks omitted).
b. Disgor gement

“In the exercise of its equity powersgastrict court may order the disgorgement
of profits acquired thragh securities fraud.’'SEC v. Patel61 F.3d 137, 139 (2d Cir.
1995). “The primary purpose of disgorgement as a remedy fotiviolaf the securities
laws is to deprive violatorsf their ill-gotten gains, theby effectuatinghe deterrence
objectives of those laws."First Jersey Secs., InA.01 F.3d at 1474. “The district court
has broad discretion not only in determinwmigether or not to order disgorgement but
also in calculating the amuint to be disgorged.id. at 1474-75.

“In determining the amount of disgorgemémte ordered, a court must focus on
the extent to which a defenddras profited from his fraud.SEC v. Universal Express,
Inc., 646 F. Supp. 2d 552, 563 (S.D.N.Y. 2009). Hence the amount of disgorgement
“need only be a reasonable approximation ofitg@fiusally connected the violation.”
Patel,61 F.3d at 139. “Once the SEC has satisteelurden to demonstrate such an
approximation, ‘the burden shifts to the defamda demonstrat[e] that he received less
than the full amount allegedly misapprigped and sought to be disgorgedUhiversal
Express, InG.646 F. Supp. 2d at 563 (quoti8&C v. RosenfeltNo. 97 Civ. 1467, 2001

WL 118612, at *2 (S.D.N.Y. Jan. 9, 2001)). Tisbecause the “risk of uncertainty . . .
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should fall on the wrongdoer whose illegahduct created thaincertainty.” Lorin, 76
F.3d at 462 (ellipsis in origing(quotation marks omitted).
C. Prejudgment Interest

“In addition to its discretion to ordersdjorgement, a court has the discretion to
award prejudgment interest on the amount sfdigement and to determine the rate at
which such interest should be calculatetfiiversal Express, Inc646 F. Supp. 2d at
566. This remedy, “like the remedy of disgorgement itself, is meant to deprive
wrongdoers of the fruits of & ill-gotten gains from violating securities lawsSEC v.

Lorin, 877 F. Supp. 192, 201 (S.D.N.Y.199&if'd in part and vacated in part, Lorin,
supra 76 F.3d 458. “Prejudgment interest is gelealculated at th rate used by the
Internal Revenue Service for interestunderpaid taxes under 26 U.S.C. § 6621(a)(2)
because ‘[t]hat rate reflects what it wdulave cost to borrow the money from the
government and therefore reasonably appnaxes one of the benefits the defendant
derived from its fraud.”” SEC v. Aimsi Technologies, In650 F. Supp. 2d 296, 304
(S.D.N.Y. 2009) (quotingdrirst Jersey Secs101 F.3d at 1476)).

“A decision to award prejudgment interest ‘should be a function of (i) the need to
fully compensate the wronged party for actlanages suffered, (idonsiderations of
fairness and the relative egetsiof the award, (iii) the remedial purpose of the statute
involved, and/or (iv) such other general prpies as are deemed relevant by the court.”
Commercial Union Assur. Co., plc v. Milkety F.3d 608, 613 (2d Cir. 1994) (quoting
Wickham Contracting Co. v. Local Union No 935 F.2d 831, 833-34 (2d Circert.

denied,506 U.S. 946 (1992)). “In an enforcemantion brought by a regulatory agency,
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the remedial purpose of the stattiakes on special importance=irst Jersey Secs., Inc.
101 F.3d at 1476.

Some defendants also suggest that “moalso look to whether the defendant’s
conduct was ‘willful’ or in ‘bad faith.” (Wealenbaum Opp’n at 5.) It is true that the
First Circuit has held that “[ajmong the factors to be consatler weighing the equities”
is “the willfulness of the insider’s violationRiseman v. Orion Research, In¢49 F.2d
915, 921 (1st Cir. 1984), and that “[i]n tbentext of Section 10(b) and Rule 10b-5
actions, proof ocienteris sufficient to justify an award of prejudgment intereSEC
v. SekhriNo. 98 CV 2320, 2002 WL 31100823, at *18 (S.D.N.Y. July 22, 2002).
However, the Court is not aware of any auittyan this Circuit either for the proposition
that scienter is necessaryjtstify an award of prejudgmemterest in an enforcement
action or for the proposition thatis necessary for a Court tonsider scienter before
awarding prejudgment intera@stsuch an action.

Nor would either proposition make sengnth disgorgement and prejudgment
interest are “meant to deprive wrongdoershef fruits of their ill-gotten gains from
violating secuties laws.” Lorin, 877 F. Supp. at 201. Indeed, in some sense, an award
of prejudgment interest meredgrves to make the disgorgement remedy completely
effective by “ensur[ing] that the defendalttes not profit from obtaining the time-value
of any unlawful profits earned from the datetwd fraud to the date judgment is entered.”
SEC v. World Info. Tech., InG90 F. Supp. 2d 574, 578 (S.D.N.Y. 2008). Put another
way, “[rlequiring payment of interest prevertslefendant from oaining the benefit of
what amounts to an interest free loan pred as a result afegal activity.”

Haligiannis 470 F. Supp. 2d at 385. As suchgdiggement and prejudgment interest
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flow from the principle that, as between omko has broken the law and the authorities
charged with enforcing it, the lawbreaker slibnbt be able to retain the fruits of the
violation. That is no less true where ttefendant has violated a law that does not
require knowledge of wrongdoing.

Accordingly, while scienter may be relentdo “considerations of fairness and the
relative equities of the aavd” broadly understoodilken, 17 F.3d at 613, in the absence
of any authority requiring a cauilo consider scienter in excising equitable authority to
award prejudgment interest, the Court conclublesissues of fact regarding scienter do
not inevitably preclude anlmrwise justified order of disgorgement and prejudgment
interest.

d. Civil Penalties

Section 20 of the Securities Act alsmvides that “the court shall have
jurisdiction to impose, upon a proper showingj\l penalty to be paid by the person
who committed such violation.” 15 U.S.C. 8§ (djt1). “Such penalties are designed to
deter future violations of thsecurities laws and therebyther the goals of ‘encouraging
investor confidence, increasing the efficieméyfinancial markets, and promoting the

m

stability of the secuties industry.” Universal Express, Inc646 F. Supp. 2d at 567
(quotingSEC v. Palmisand,35 F.3d 860, 866 (2d Cir. 1998)).

Section 20 provides for three tiers of cipénalties. In the first tier, “[t]he
amount of the penalty shall be determitgcthe court in light of the facts and
circumstances.” 15 U.S.C. 8§ 77t(d)(2)(An the second tier, theourt can award up to

“$50,000 for a natural person or $250,000 for ather person” or “the gross amount of

pecuniary gain to such defendasta result of the violatioif,the violation . . . involved
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fraud, deceit, manipulation, or deliberatereckless disregard of a regulatory
requirement.” 15 U.S.C. § 77t(d)(2)(B). tme third tier, theourt can award up to
“$100,000 for a natural person or $500,000 for atier person” or “the gross amount of
pecuniary gain to such defendasta result of the violatioif,the violation . . . involved
fraud, deceit, manipulation, or deliberatereckless disregard of a regulatory
requirement.” 15 U.S.C. 8§ 77t(d)(2)(C).

“The courts look to the same factors irpimsing civil penalties as in the issuance
of a permanent injunction.SEC v. Credit Bancorp, Ltd738 F. Supp. 2d 376, 391
(S.D.N.Y. 2010). Hence “[i]n determining wther civil penalties should be imposed,
and the amount of the fine, courts lookataumber of factorsncluding (1) the
egregiousness of the defendant’s conductthi@)degree of the defdant’s scienter; (3)
whether the defendant’s conducéated substantial losses oe tisk of substantial losses
to other persons; (4) whether the defendasdisduct was isolatear recurrent; and (5)
whether the penalty should beduced due to the defendartemonstrated current and
future financial condition.”Haligiannis 470 F. Supp. 2d at 388ee also Credit
Bancorp, Ltd, 738 F. Supp. 2d at 393%EC v. Opulentica, LLCGI79 F. Supp. 2d 319, 331
(S.D.N.Y. 2007). “[T]he civil penalty framework is of a ‘digtionary nature’ and each
case ‘has its own particular facts and einstances which determine the appropriate
penalty to be imposed.’1d. (quotingSEC v. Moran944 F. Supp. 286, 296-97 (S.D.N.Y.
1996)).

e Penny Stock Bar
Section 20 of the Securities Act providbat in a proceeding alleging a violation

of the Act by a “person patrticipating in,, @t the time of the alleged misconduct, who
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was participating in, an offeng of penny stock, the court marohibit that person from
participating in an offering of penny stock, conditionally or unconditionally, and
permanently or for such period of timethe court shall determine.” 15 U.S.C. 8
774(9)(1).

“The standard for imposing [a pennysk] bar essentially mirrors that for
imposing an officer-edirector bar.” Universal Express, Inc475 F. Supp. 2d at 428¢e
also SEC v. BeckeNo. 09 Civ. 5707, 2010 WL 2710613, at *1 (S.D.N.Y. July 8, 2010).
“The Second Circuit has considered the following factors when considering the
imposition of an officer-and-director bai(1) the “egregiousrss” of the underlying
securities law violation; (2) the defendaritepeat offender” staty¢3) the defendant’s
“role” or position when he engaged in thaud; (4) the defendanttegree of scienter;

(5) the defendant’s economic stake ia tholation; and (Bthe likelihood that
misconduct will recur.” Id. (quotingPatel 61 F.3d at 141). Accordingly, courts have
considered those factorsdetermining whether to impose a penny stock Bae SEC v.
Jadidian No. 08 Civ. 8079, 2011 WL 1327245, at *7 (S.D.N.Y. Mar. 31, 20Bé&gker
2010 WL 2710613, at *1.
2. Application
a. Xirinachsand Emerald

The foregoing shows that whether to enter a permanent injunction, order a penny
stock bar, or impose civil penalties are inggs that turn on very similar sets of
considerations. With respect to Xirinacrd Emerald, most of those factors point to
granting the relief that the SEC has requisi€irinachs and Emerald do not dispute they

sold billions of Universal Express sharestigh numerous sales of millions of shares
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over a one year period. Hence the undispatedences show th#ttey were “repeat
offender[s]” whose “egregious” conduct wascurrent” rather than “isolated.See

Becker 2010 WL 2710613, at *Haligiannis, 470 F. Supp. 2d at 383, 386. That casts
doubt on their assurances that there i litikelihood that misconduct will recur.”

Becker 2010 WL 2710613, at *1. What is modérinachs and Emerald do not point to
any evidence challenging the SEC’s showirag they profited from their unregistered
sales while other investors suffered lossesmidniversal Express shares became diluted
and ultimately worthless. While Xirinasldisputes that he profited from North

Atlantic’s sales geeXirinachs Opp’n at 6), he submit® evidence in the form of bank
accounts or otherwise to supptirat blanket denial.

The key point of contention between thetjes is scienter. “As the SEC itself
points out, its requests for various forms géinctive relief and civil penalties . . . all
require the Court to consider, to soméent, the defendant’s scientetJhiversal
Express, InG.475 F. Supp. 2d at 434. Xirinachs derald point to several pieces of
evidence which they argue show that thexcked scienter, acted in good faith, and were
deceived into believing that the shares wareestricted.” (Xirinachs Opp’n at 10.)
These include a corporate resolution fakedh Universal Express’s general counsel
bearing the company’s corporate seal, signethéyoard of directorgnd issuing shares
to Emerald that are “free and trading” (Ex. &)are certificates that contain no restrictive
legend (Exs. 5); and Xirinachs’s own testimony that he and Emerald relied on these
documents in concluding that the sharesewegistered. Xiriachs and Emerald argue

that this evidence creates a genuine issueatérial fact as to their scienter.
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The SEC counters that “[c]ourts have reglyl granted summary judgment in the
face of contested scienter issues” and arthugs Xirinachs’[s] knowledge of the federal
securities laws from his years of experieasea broker and investment advisor to hedge
funds, and his failure to regstethat Universal Expressad an effective registration
statement demonstrate his scienter or recklessnes (SEC Xirinachs Reply at 7-8.)
The Court shares the SEC’s skepticisnoasghether an experienced investor like
Xirinachs really relied in good faith on infoehassurances, the absence of a restricted
legend, and a single line in arspany resolution. Skepticisi® particularly warranted
where Xirinachs appears to have declinedriswer questions on brokerage forms about
whether the securities in ques were registered or, if not, why they were exemgeeg(
Ex. 13.) That comes close to an admissioatdéast willful blindness. However, on the
present record, which does not include evaderegarding the custom and practice in the
securities industry regarding how investmeranagers verify whether securities are
registered, the Court cannot conclude thatehs no question of fact as to whether
Xirinachs acted in good faith in light ofshexperience. In those circumstances,
summary judgment is normally inappropriate.

Of course, this is not a normal cagehuse defendants have no right to a jury
trial with respect to whether to impo¢he relief the SEC has request&ee Tull v.

United States481 U.S. 412, 427 (1987We therefore hold that a determination of a
civil penalty is not an essential functionafury trial, and that the Seventh Amendment
does not require a jury trial forahpurpose in a civil action.”"8EC v. Tome833 F.2d
1086, 1096 n.7 (2d Cir. 1987 T]he Seventh Amendment righd a jury trial does not

apply to the equitable aofis for disgorgement.”B8EC v. Commonwealth Chem. Secs.,
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Inc.,574 F.2d 90, 95 (2d Cir. 1978) (same re:actor disgorgement and injunction).
Rather, those questions are within the Cewtjuitable discretion based on a series of
factors. Moreover, whereas scienter isame cases a required element of a claim that
either exists or does not exi#te remedial issues here turriyoim part on the “degree of
scienter.” Haligiannis 470 F. Supp. 2d at 383 (permanent injunctiah)at 386 (civil
penalties). In those circumstances, if winatlence of scienter that does exist, coupled
with the other factors, justifies an injuion and civil penalties, it might have been
justified to order that relief ithout an evidentiary hearing.

On the other hand, however, the Ninth Circuit has held that such a decision is
error. See SEC v. M & A West, In638 F.3d 1043 (9th Cir. 2008). Wh& A West the
defendant pointed to “his own testimony”\asll as “legal opinions, upon which he
claim[ed] he relied, to support his argant that he acted in good faithld. at 1054. The
district court rejected tha&txplanation and, applying standamkarly identical to those
set forth above, ordered a second-tier penditye Ninth Circuit held that while “the
district court did not find fiis] evidence persuasive, this evidence does create a material
issue of fact as to [the defendant’s] stat mind during the transactions. . .Id. Since
“such an assessment may only be made affelly evidentiary hearing,” the Ninth
Circuit vacated the second-tieritipenalties and the injunctiorid. at 1055.See also
SEC v. Novus Technologies, L. 2:07-CV-235-TC, 2010 WL 4180550, at *13 (D.
Utah Oct. 20, 2010) (“Because the court fititist Mr. Thompson'’s state of mind is a
guestion of fact . . . that may not be resdhbased on the evidence before the court, the

court declines to impose suatpenalty at this time.”).
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The Court finds the NihtCircuit’s reasoning iM & A Westpersuasive.
Accordingly, the Court will deny the SEQ3otion for summary judgment insofar as it
requests a permanent injunction, a penogksbar, or civil penalties.

It remains to determine whether to order disgorgement and prejudgment interest
at this time. The Court is are that Judge Lynch has statkdt “the decision to order
any particular amount of disgorgement istomade on the fullest possible understanding
of the scope of wrongdoing,” and declinedtder disgorgement where genuine issues
regarding scienter existedlniversal Express, Inc475 F. Supp. 2d at 434. However,
Judge Lynch also acknowledged that it “igimi not be error to order the requested
amount of disgorgement on the Section 5 violatidimiversal Express, Inc475 F.

Supp. 2d at 434, and the Court shares that view.

“Disgorgement is not dependent on scienert is tied instedto the idea of
unjust enrichment: the broad idea is thatsons not profit frorbreaking the securities
laws.” SEC v. Merchant Capital, LLB97 Fed.Appx. 593, 595 (11th Cir. 2010). Where
defendants have been found liable for violatimg securities laws, it would seem strange
to forbear from imposing a remedy whose purgtseleprive violatorof their ill-gotten
gains,”First Jersey Secs., Incl01 F.3d at 1474, merely because the defendants did not
know their gains were wrongful. That logiccisnsistent with the dearth of authority
instructing courts to considscienter in determining whethand to what extent to order
disgorgement as well as the Ninth Circuit's decisioNi& A Westto affirm an order of
disgorgement and prejudgment interest despaeexistence of a genuine issue regarding

the defendant’s scienteSee M & A Wesb38 F.3d at 1054ee also SEC v. Merchant
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Capital, LLC 311 Fed.Appx. 250, 252 (11th Cir. 2009) (ordering disgorgement while
remanding for consideration of permanemqmction in light ofscienter issue).

In the end, however, the Court haseally concluded that it will hold an
evidentiary hearing regarding seter to the extent it is raelant to the SEC’s requests for
injunctive relief and civil penalties. In thatseg there is little the gained by ordering
disgorgement and prejudgment intrprior to such a hearing.

Accordingly, the Court will grant in part and deny in part the SEC’s motion for
summary judgment insofar as it requestgdrgement and prejudgment interest. The
motion is not granted in full because, to the extent that the Court finds evidence adduced
at the evidentiary hearing rekmnt to the exercise of iexquitable authority to award
disgorgement or prejudgment interest, the Court will consider such evidence in
determining the amount of disgorgement and prejudgment interest. However, the motion
is granted in part becauserikiachs and Emerald have noised any genuine issue as to
the reasonableness of the SEC’s estimatesiff iflicit gains or tle SEC’s calculation of
prejudgment interest thereoAccordingly, the import, if ay, of the evidentiary hearing
to disgorgement and prejudgment interestl dfelimited to whether to disgorge the full
amount of Xirinachs and Emerald’s gains @nejudgment interest in the amounts that

the SEC has reasonably estimatedpiarposes of the instant motion.

® The SEC has reasonably estimated Xicims’s and Emerald’s profits on Emerald’s
trades at $3,052,752 and calculated prejudginéerest thereon in the amount of
$591,719.77. The SEC has reasonably estimateélaxhs’s profits on North Atlantic’s
trades at $345,462 and calculated prejudgrivgerest thereon in the amount of
$66,961.45.
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b. Weidenbaum and CL X

Weidenbaum and CLX have consented tyeof an order permanently enjoining
them from violating Section 5 and fimdj them liable for disgorgement, prejudgment
interest, and civil penalties in amounts tode¢ermined. The Court is in receipt of a
proposed order to that effectcwill enter that order inubstance as set forth below.
Hence the only remedial issues before tbar€Care the amount, #ny, of disgorgement,
prejudgment interest, andvidipenalties.

With respect to disgorgement, the S&sTimates Weidenbaum and CLX’s profits
at $2,411,397.20Weidenbaum and CLX do not contélse reasonableness of this
amount. Rather, they contest that they sthdwalve to pay it now. Specifically, they
argue that their “financial resources anaited” and that “Weidenbaum also faces
financial sanctions in two parallel securitietated actions,” one ioninal and one civil,
in the Southern District of FloriddJnited States v. Weidenbauin1l1-CR-20131 (JEM)
(S.D. Fla.), an&bEC v. Curshen, et.all:10-CV-20561 (JLK) (S.D. Fla.) (Weidenbaum
Opp’n at 3-4.) However, those actionkege “a pump-and-dump scheme that occurred
between late 2006 and April 200%volving “CO2 Tech Ltd.” and are not in any way
related to this action.Id. at 3.)

In support of their argument abalgferring any disgorgement award,
Weidenbaum and CLX cit8EC v. Credit Bancorp., LtdNo. 99 Civ. 11395, 2011 WL
666158, at *1 (S.D.N.Y. Feb. 14, 2011). Howeke import of that citation is

mysterious because the courdredit Bancorpstated that “[flinancial hardship does not
preclude the imposition of an order of disgement,” and Defendant’s current financial

net-worth is irrelevant to the Court’smsideration of the dgorgement award.Id.
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(quotingSEC v. One Wall Street, In®&p. 06 Civ. 4217, 2008 WL 63256, at *3
(E.D.N.Y. Jan. 3, 2008)). What is more, as$i&C points out, even if financial hardship
were relevant, Weidenbaum and CLX haeme nothing to show it. Finally, where
neither the SEC nor the Department oftie has asked the court to defer any
disgorgement award, Weidenbaum and CLa¢'gument that the Court should conserve
resources for other actions brought bgde agencies is unpersuasive. Since
disgorgement is warranted, the SEC has aded a reasonable amount, and the Court is
not persuaded that there should be anyydelpaying it, the Court will grant summary
judgment to the SEC with respect to its request for an order directing Weidenbaum and
CLX to disgorge $2,411,397.20. Weidenbaurd €LX shall be jointly and severally
liable for such disgorgement.

As set forth above, whether to awam@judgment interest or impose civil
penalties turns on multiple factors, mostlegm undisputed. Weidenbaum and CLX do
not contest that they sold hundreds of millioh&Jniversal Express shares for a profit of
$2.4 million after Universal Express had besijoined from offering or selling
unregistered shares. Hence their conduct waietous” in any reasonable sense of the
term and indisputably “recurrent” rather than “isolateddaligiannis, 470 F. Supp. 2d at
386. Nor do Weidenbaum and CLX dispute 8EC’s contention ¢t their sales of
unregistered sharésreated substantial losses or thekrof substantial losses to other
persons,’id., because their actions contributed te tlevaluation of shares held by other
investors. $eeSEC Br. at 43-44.)

Instead, Weidenbaum and CLX argue thae“SEC has failed to show that [they]

acted ‘willfully’ or with ‘bad faith.” (Weidenbaum Opp’n at 5.) For the reasons set
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forth above, the Court has aldgaconcluded that the law inighCircuit does not require

a court to consider a defendant’s sciemedeciding whether to award prejudgment
interest. Yet even assuming that scienteelisvant to prejudgment interest, as it is to
civil penalties, Weidenbaum and CLX do notmidb any evidence that creates a material
issue of fact as to scienter.

Weidenbaum and CLX argue that evidence that he held some 3 million shares that
he personally acquired supports his good faghef that those shares were properly
registered as they do an attempt to evade registration requirement. That argument strains
credulity. In theory it is possible that Wlenbaum, believing that the shares were
properly registered, merely cided to hold those shares. However, that seems quite
unlikely given the undisputed evidence tié&idenbaum almost invariably and
repeatedly sold Universal Express sharesiwitfeeks of acquiring them. In that case,
evidence that Weidenbaum did not do the swaiitie his own shares suggests that he
believed that the only way he could tratlege shares was by waiting for the requisite
“safe harbor” period pursuant to Rule 143f. 17 C.F.R. 230.144(d)(ii) (exempting sales
by “any person who is not an affiliate of the issat the time of the sale . . . who sells
restricted securities of thesuer for his or her own accoumthere one year has elapsed
between the acquisition of securitfesm the issuer and their resafe).

There is another reason why itiisreasonable to infer good faith from

Weidenbaum'’s holding of his own shares.résponse to questions by the SEC regarding

® Of course, if that is so, it is passing sya that Weidenbaum weisk averse as to his

own shares in a company in whose shares he brazenly traded for others. But
Weidenbaum would not be thedi violator of the securitidaws who was more careful
about his own investments. Nor, if no ex@ton suffices, would he be the first violator
whose actions were simply inexplicable. It is sufficient to note that Weidenbaum’s own
innocent explanation i&r from convincing.
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whether he had produced all relevant doenta and what he knew about Universal
Express shares, Rule 144, and the registraequirements of the Securities Act,
Weidenbaum invoked the Fifth Amendmentvpege against self-incrimination.Sée
SEC Weidenbaum 56.1 Stat. 11 7, 59-61, 62-64those circumstances, the Court can
and will draw an inference that Weidenbaum does not believe his own argument
regarding Rule 144See SEC v. BrennaB30 F.3d 65, 77 (2d Cir. 2000) (defendant’s
refusal “to answer questions regarding his mardver and access to the trust’s funds . . .
. in a civil proceeding permits the infae that he did control the trust®ee also
Universal Express, Inc475 F. Supp. 2d at 438 n.20While such an inference might
not be necessarily conclusivage id. Weidenbaum and CLX do not point to any other
evidence creating a material issafdact regarding scienteflhat distinguishes this case
from M&A Westwhere the defendant submitted hisnot@stimony and a legal opinion in
support of his claim that helied on Rule 144 in good faithSee538 F.3d at 1054.

Thus to the extent that saier is a factor in wheth@nd to what extent to award
prejudgment interest or impose civil penaltil®re is no genuine issas to whether that
factor weights in favor of Weidenbaum and>CLIt does not. Nor do the other relevant
factors. Accordingly, the Court will grantsunary judgment to the SEC with respect to
its request for an order directing Weidealraand CLX to pay prejudgment interest in
the amount of $486,344,40eidenbaum and CLX shall be jointly and severally liable

for such interest.

" Weidenbaum also invoked the privilege@sponse to general questions about whether
he made certain trades of Universal Express shafeeSEC Weidenbaum 56.1 Stat.
1951-58.) Since such trades could not lnaioal unless Weidenbaum knew that he was
making them in unregistered securities, thessvans, too, give risto an inference that
Weidenbaum acted with scienter.
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For the same reasons, Court will grant summary judgment to the SEC with respect
to its request for an order imposing civilnadties on Weidenbaum and CLX. While itis
true that “whether the penalty should bdueed due to the defendant’'s demonstrated
current and future financial condition” is actor in determining the amount of any civil
penalty,Haligiannis, 470 F. Supp. 2d at 386, Weidenbaana CLX have not provided
any documentation regarding their financiahditions. In that cas the Court has no
reason to reduce the award on that grouhctordingly, the Courwill impose a civil
penalty in the amount of $2,411,397—the amain/eidenbaum and CLX’s profits
from their violations. Weidenbaum and CisKall be jointly and severally liable for the
penalty.

c. Elliott and SEI

The undisputed record shows that Ellentid SEI sold over 4 billion shares for
profits of over $6.2 million. Thus there is no dispute that their conduct, too, was
“egregious” in any reasonable sense of the &mohindisputably “raerrent” rather than
“isolated.” Haligiannis 470 F. Supp. 2d at 386. Moreover, Elliott acknowledges that, at
the beginning of a three yeselling spree angist after the SEC filed suit against
Universal Express alleging that it had sold uisteged shares, he sent a fax referring to
“the magnitude of the allegations USXP fateshe fax strongly suggests that Elliott
was aware that Universal Express sisavere not propsriregistered.

Accordingly, there is no need for an evitlary hearing as to genter. Elliott and
SEI shall be enjoined from violating Sectidnshall be jointly and severally liable to
disgorge $6,288,367.93 as well as $1,419,406.98ejfigggment interest, shall be jointly

and severally liable for a civil penalty $6,288,367.93, and subject to a penny stock bar.

36



CONCLUSION

For the foregoing reasons, the SEC’s mofidi) for summary judgment is
GRANTED in part and DENIEDN part as set forth in éfollowing paragraphs. The
SEC’s motior{95] for entry of an order an ordpermanently enjoining Weidenbaum
and CLX from violating Section 5 and findj them liable for disgorgement, prejudgment
interest, and civil penalties is GRANTED.

With respect to Xirinachs and Emeratlde SEC’s motion for summary judgment
is granted as to liability. The SEC’s nwtifor summary judgmeras to disgorgement
and prejudgment interest is granted in paithe extent that the SEC has reasonably
estimated Xirinachs’s and Emerald’s profitsm trades in unregistered Universal
Express shares. The SEC’s motion as tondchs and Emerald is denied in all other
respects. The SEC, Xirinachs, and Emerald shall jointly submit within 7 (seven) days a
proposed date for an evidentidrgaring regarding scienter.

With respect to Weidenbaum and CLX, the SEC’s motion for summary judgment
is granted as to liabilityWeidenbaum and CLX shall be jointly and severally liable for
disgorgement in the amount of $2,411,397, prejudgnmeerest thereon in the amount of
$486,344,40, and $2,411,397 in civil penalties. $BE shall submit within 7 (seven)
days of entry of this Order a proposed order providing for injunogiief, disgorgement,
and civil penalties.

With respect to Elliott and SEI,¢hlSEC’s motion for summary judgment is
granted in its entirety. Elliott and SEI shalldérgoined from violating Section 5, shall be
jointly and severally liable tdisgorge $6,288,367.93 as well as $1,419,406.98 of

prejudgment interest, shall be jointly aselverally liable for a civil penalty of
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$6,288,367.93, and shall be subject to a penny stock bar. The SEC shall submit within 7
(seven) days of entry of this Order a proposed order providing for injunctive relief,
disgorgement, and civil penalties. The SEC shall also have leave to move for a default

judgment against Elliott and SEL

SO ORDERED.

Dated: New York, New York
AUgUSt_ Ll_, 2011 M

Richard J. Holwell
United States District Judge
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