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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
ARTURO CARAVANTES and
FRANCISCO SOTARRIBA,
Plaintiffs, 09 Civ. 7821 (RPP)
- against - OPINION AND ORDER

53RD STREET PARTNERS, LLC d/b/a REMI
RESTAURANT, and OSCAR VELANDIA,

Defendants.

ROBERT P. PATTERSON, JR., U.S.D.J.

I ntroduction

On September 10, 2009, Plaintiffs Arturor@aantes (“Caravantes”) and Francisco
Sotarriba (“Sotarriba”) (collectively, “Plaintiffs”) filed a Complaint (“Complaint”) against
Defendants 53rd StreBtrtners, LLC d/b/a Remi Restant&‘Remi”), and Oscar Velandia
(“Velandia”) (colledively, “Defendants”): Therein, Plaintiffsallege that Defendants
discriminated against them in the terms and d@n of their employmendn the basis of their
sex, subjected them to a severe and pervasive hostile work environment, and failed to provide a
reasonable mechanism for Plaintiffs to comptaithe sexual harassment, thereby violating Title
VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e, ef‘3éte VII"), New
York Human Rights Law, N.Y. Executive Law 8§ 290, et $8§YHRL") and New York City

Human Rights Law, Administrative Codetbi City of New York § 8-101, et seq.

1 A third Plaintiff, Moises Pastor (“Pastor”), was also listed as a party in the Complaint.vétowe September 12,

2011, the Court received a letter from Plaintiffs’ counséfying it that an agreement had been reached to settle
Pastor’s claims. On September 23, 2011, the Court signed a stipulation of dismissal with prejudespedthto

Pastor’s claims. (Stipulation of Dismissal with Prejudice dated September 15, 2011, ECF No. 65.)uls a res

Pastor is no longer a party to the case, and his name has been removed from the caption. The stipulation does not
affect the claims of Caravantes or Sotarriba.
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(“NYCHRL"). (Compl. dated October 9, 2009 (“éeCompl.”) 11 74-91.) In addition, the
Complaint alleges a common law claim for intenal infliction of emdional distress. _(IdY1
92-96.)

On May 26, 2011, Defendants filed a motfonsummary judgment. On June 17, 2011,
Plaintiffs submitted a memorandum in oppositto Defendants’ motion, and on June 30, 2011,
Defendants submitted a reply memorandum. Oral argument was held on July 1, 2011. For the
following reasons, Defendants’ motion for sunmyndgment is granted with respect to
Plaintiffs’ claim for intentional infliction of emttonal distress, and deni@dall other respects.

. Background

A. Parties

Remi Restaurant is an Itatiaestaurant located at 145 8Y&3rd Street in New York
City. Defendant 53rd Street Partners puredad@emi, and began operating the restaurant on
April 11, 2005. (PIs.” Resp. to Defs.’ Local Rb6.1 Statement (“PIs56.1 Resp.”) 11 1-2.)

Defendant Oscar Velandia is an emploge&emi who has been employed from 1997
through the present. (1§.6.) Velandia started as a bushegs promoted to waiter in 1997, and
became head waiter at Remi in 2005. )(IBlaintiffs allege, though Defendants do not concede,
that when Velandia became a head waiter in 2005, he was also givemsibgiies reflecting

those of an assistant manage(id.)

2 In support of this contention, Plaintiffs cite to the deposition of Remi employee Jose Ortiz, who stated that he
learned in a staff meeting held sometime around September or October of 2005 by Francisco Ristgeagtial
manager of Remi, that Velandia was assigned the positiassistant manager. (Deof Aaron S. Delaney dated
June 17, 2011 (“Delaney Decl. 6/17/11") Ex. 4 at 39-41.) Further, restaurant employee lvan Rey&s lsist
deposition that when he applied for the position of busthdemi, he interviewed with Pistorio with translation
provided by Velandia, whom Pistorio described as assistant manager. (Delaney Decl. 6/17/11 E£48 at 13-
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Plaintiff Caravantes is a neawho was employed at Remi as a coffee station operator
from approximately July 1991 until August 11, 200gId. § 3.) Plaintiff Sotarriba is a male
who was employed at Remi from approxinhatE999 to May 31, 2008, first as a busboy, and
then as a food runnér.(ld. 1 4.)

B. Administrative Action

1. Caravantes’s NYSDHR Complaints

On March 10, 2008 Caravantes (ila verified complaint pro se&ith the New York State
Division of Human Rights (“NYSDHR?”) (“InititNYSDHR Complaint”), charging 53rd Street
Partners and Ben Ranieri (“Rani’) with “an unlawful discnminatory practice relating to
employment because of age, oppodisdrimination/retaliation, [and] sex’” (Decl. of Aaron S.
Delaney dated June 17, 2011 (“Delaney D&d7/11") Ex. 12.) In the Initial NYSDHR
Complaint, Caravantes alleged tha or about Oaber 11, 2007, Ranietiwho was employed
by Remi as a waiter, inappropiedy touched his penis. (Dmiey Decl. 6/17/11 Ex. 12 { 5.)
Caravantes alleged that thefBedants took no action in responsehis incident, despite the
fact that he complained to Remi’s generahager Francisco Pistorio (“Pistorio”) about the
incident, and told Pistorio that Ranieri had sdkuharassed other employees in the past) (Id.
Caravantes also alleged gealized discrimination againkim in retaliation for opposing
discriminatory practices._(I1gf 2-8.) Though Velandia is m@&ned in the Initial NYSDHR

Complaint, (id.] 3), Caravantes levied no allegatiorsekual harassment against him because

% There is a dispute as to whether Caravantes’s employment ended on August 8 or August 11, 2008’ §Géde
Resp.  3.) Since all facts and inferences therefrom de doawn in favor of the nonmoving party in a motion for
summary judgment, Harlen Assocs. v. Vill. of Mined®@@3 F.3d 494, 498-99 (2d Cir. 2011), the Court will assume
that Caravantes’s employment ended on August 11, 2008, as Plaintiffs contend.

“ By his own account, Sotarriba’s dut@sa runner were “[t]o bring the fodd, have some cheeses, the shakers full
and have the dishes in place for the chefs and whatevasstey may need.” (Decl. Kerry M. Parker in Supp.

of Defs.” Mot. for Summ. J. dated May 26, 2011 Ex. D at 20).

® This complaint was allegedly cross-filed with the EEOC. (Fed. Compl. 1 5.)

® In the body of the Initial NYSDHR Complaint, Mr. Riari’s last name is mistakenly spelled “Ranier.”
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Caravates “was afraid that if | complainedabhis harassment, Velandia would have me fired
or have my shifts or work hours decreased.ff.(8f Arturo Caravantes in Supp. of Pls.” Mem.
in Opp’n to Defs.” Mot. for Summl. (“Caravantes Aff.”) {1 13.)

Plaintiffs contend that, in an AugustZQ08 interview with NYSDHR social worker
Maria Torres, Caravantes revealed that Weia had been sexually harassing him and had
coerced Caravantes to hawal sex and sex with him. (Caravantes Aff. § 20;Belaney Decl.
6/17/11 Ex. 13.)

On August 11, 2008, after working at Remi for seventeen years, Caravantes’s
employment ended. (Pls.” 56.1 Resp. 1 9.) Rfardontend that Carawnées was fired because
Velandia made disparaging comments about him after he resisted Velandia’'s sexual harassment.
(Id.; Caravantes Aff. § 22.) Defendants maintain that Caravantes'’s position as a coffee station
operator was eliminated, and that he declioiers to work either as a food runner or a
restaurant cleaner. (Defs.’ LocallR®%6.1 Statement (“Defs.’ 56.17) 1 9.)

In or around December 2008, Caravantesmetbcounsel. (Caravantes Aff. I 23.)
Plaintiffs assert thah January 2009, the NYSDHR contactedravantes’s counsel requesting
that Caravantes amend the Initial NYSDHR Ctaig to add allegations concerning Velandia’s
conduct. (Pls.’56.1 Resp. 1 11.) On Januar2@69, Caravantes filed an amended charge with
the EEOC alleging discrimination on the basisex by Velandia. (Delaney Decl. 6/17/11 EX.
14.) The charge, which is dated Januesy2009 and notarized, states the following:

Beginning in 2006, Oscar Velandia, a sgnimanager at Remi Restaurant,

sexually harassed me by making gross sesmraments, inapprojately touching

my genitals, and making me perform sexaets on at least a once weekly basis.

The last time Velandia propositioned andtmrched me was idune or July 2008.

In March 2008, | told Oscar that | did n@aint him to ever touch me again. From

then on, Velandia began to retaliataiagt me. Eventually, on August 11, 2008,

Oscar caused me to be fired by the restaurant in retaliation for my refusal to
engage in sex acts with him.



(1d.)’

On June 2, 2009, Caravantes’s attorneysrstted an amended verified complaint
(“Amended NYSDHR Complaint”) to the NYSDHW®&hich was filed with the NYSDHR on June
4,2009® (Pls.’ 56.1 Resp. 1 10.) The AmeddeYSDHR Complaint charges 53rd Street
Partners, Ranieri, and Velandia with unlawfidatiminatory practices relating to employment
on the basis of sex and unlawful retaliationel@ey Decl. 6/17/11 Ex. 16.) Specifically, it
alleges that Velandia “commenced a campaigsexual harassment” against Caravantes
beginning in late 2005, (idl 4), and running up until approximately July 2008 fid1).
Velandia’s harassment began with “sexaaiching,” and escalated to “grabbing Mr.
Caravantes’s genitals on an almost daily basteventually forcing Mr. Caravantes into oral
intercourse.” (1d11 4-5.) It concludes: “On Augukl, 2008, Mr. Caravantes was fired from
Remi because of his complaint to NYSDHRldrecause he opposed Mr. Velandia’s continuing
sexual harassment.” (1§1.12.) In addition to the fogeing, the Amended NYSDHR Complaint
alleges that “the date the most recentantimuing discrimination took place is August 11,
2008.” (1d) On June 12, 2009, the EEOC issued Zamges a Notice of Right to Sue on the
charges in the Amended NYSDHR ComptaifDelaney Decl. 6/17/11 Ex. 17.)

2. Sotarriba’sEEOC Charge

" Defendants argue that Plaintiffs have not provided competent proof of the filing: “Plaintiffsutaméted
nothing more than a document dated January 15, 2009 allegedly signed by Caravantes wisftamogfjlproof of
filing, or docket or case number.” (Defs.’s Am. Reply Mem. in Supp. Defs.’s Mot. Summ. J. (“Defs.Refuty”)
at 6.) In support of this contention, Defendants offer the declaration of Reid Rosen, the attorneyesbatezpr
53rd Street Partners in defense of the charge of discrimination filed by Caravantes in NM&rciiS2@Decl. of
Reid A. Rosen dated June 27, 2011 (“Rosen Decl.”).) daé&claration, Mr. Rosen statbst neither he nor 53rd
Street Partners ever received any documentation fhe EEOC regarding this alleged charge. {ld.) Based on
this information, Defendants assert that they were not placed on adequate notice of the discrotdaimatonade
in the alleged January 15, 2009 EEOC charge) (Id.

8 This complaint was allegedly cross-filed with the EEOC. (Fed. Compl. 1 5.)
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At the end of May 2008, Sotarriba asked Pistdriee could take two or more months of
vacation to visit his family in Mexico. (Pls.” 36Resp. § 16.) Pistorio told him that he could
only allow him a month of vacation. ()dSotarriba continued work at Remi until May 31,
2008. (1d. 16.) Thereafter, he went to Mexiand did not return to Remi until September
2008. (1d.17.) Following his return, Sotarriba spaki¢h general manager Carlos Maggi, who
informed him that his services were not needed at that timg. Sttarriba has not returned to
work at Remi since._(Seé. 1 4.)

On January 20, 2009Sotarriba filed a charge of @heyment discrimination with the
EEOC alleging that Defendant 53rd Street Partdisxgiminated against him on the basis of sex.
(Delaney Decl. 6/17/11 Ex. 150herein, Sotarriba allegesath “[b]eginning in 2001, Oscar
Velandia . . . sexually harassex® by making gross sexual comments, inappropriately touching
my genitals, and asking me to engage in sexual acts with him)” Ktd.example;[a]t least 10-

20 times per day, Velandia would say to me, ‘Let me suck you.”) @drther, Sotarriba alleges
that because he would not engagseexual acts with Velandia, Velandia threatened to “make
[his] life impossible,” and looked for an excuse to fire him.)(ldccording tathe charge, the
last time Velandia touched or projittiened Sotarriba was in June 2088(1d.)

Defendants were not served with Sotarriba’s EEOC charge until July 30, 2009, when they
received a letter from John B. Douglass, Supervisor of the EEOC Charge Receipt/Technical
Information Unit. (Id) The letter stated that Sotarribalsarge was received by the EEOC in
January 2009 and was considered timely, “buttdwusn error on [the EEOC'’s part], was not

processed and served accordinthieir] usual procedures.”_(Id.On August 7, 2009, the

® Sotarriba signed the EEOC charge on January 20, 200¢haid could not have been submitted before this date.
(SeeDelaney Decl. 6/17/11 Ex. 15.) Drawing all inferences in favor of the non-moving party stathe, the Court
will assume that January 20, 2009 was the date that Sotarriba filed the charge.

2 The Court notes that Sotarriba’s last day of employment at Remi was May 31, 2008.
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EEOC issued Sotarriba a Notice of Right to Sue on his January 20, 2009 charge. (Delaney Decl.
6/17/11 Ex. 18.)

C. The Federal Complaint

On September 10, 2009, Plaintiffs filed a Comglairthis Court, asserting six causes of
action. The first cause of action charges Sreéet Partners with discriminating against
Plaintiffs in the terms and conditions of themployment on the basis of their sex, subjecting
them to a severe and pervasive hostile vearkironment, and failing to provide a reasonable
mechanism for Plaintiffs to complain of the seduarassment in violation of Title VII. (Fed
Compl. 19 74-77.) The second and third causestodn charge 53rd Street Partners with
violating the NYSHRL and the NYCHRL, respedly, for engaging in the same conduct. (Id.
19 78-87). The fourth and fiftauses of action charge Velandidh aiding and abetting in the
illegal acts of 53rd Street Paers in violation of the NYSHRand the NYCHRL, respectively.

(Id. 1171 88-91.) The sixth and final causeaofion asserts a common law claim against 53rd
Street Partners and Velandia for intentidn#liction of emotional distress._(1d1{ 92-96).

Plaintiffs allege thain 2005, Velandia commenced a pattern of sexual harassment
against Caravantes, which began with sutigeesomments and touching and culminated in
demands for sex._(14 21-25.) Though Caravantes akkilandia to stop, the harassment
persisted. (Id] 22.) In approximately April of 200¥elandia began to demand that Caravantes
allow Velandia to perform oral sex on him. (fd25.) Caravantes resisted at first, but eventually
submitted to Velandia, believing that hewid lose his job if he did not._(Ifif 25, 28.)

Velandia continued to create and maintain stilrowork environment by verbally harassing
Caravantes until approximately July 2008. {l82.) On approximately August 11, 2008,

Caravantes was fired by Remi. (1d34.)



The Complaint also alleges that, inadrout 2001, Velandia began sexually harassing
Sotarriba, by “bumping up against or brushing [him].” {l&1.) After several months,
Velandia began sneaking up on Sotarabd grabbing his genitals. (Ifi62.) This would occur
between three and five times a day. )(Ith April 2005, when 53rd Street Partners purchased
Remi, the frequency with which Velandia wdgrab Sotarriba’s genitals escalated to
approximately ten to fifteen times a day. )I@his verbal and physical sexual harassment
continued until late 2007._(14.65.)

Lastly, Plaintiffs allege th&3rd Street Partners failedtetke any steps to prevent and
remedy this harassment, that they “did not hapeocedure or policy iplace for raising and
addressing complaints of sex discriminatiors@xual harassment,” and that they “knew or
should’ve known about Velandia’s sexuatdssment of the Plaintiffs.” (14l 72-73.)

[I1.  Legal Standard

Defendants seek summary judgment with resteettte first and sixth causes of action,
and seek dismissal of the remaining causestairator lack of subject matter jurisdiction. The
Court shall grant summary judgment if the mowaraws that “there is no genuine issue as to
any material fact and that the movant is entitieghdgment as a matter of law.” Fed. R. Civ. P.
56(a). Inthe context of this motion for summargigment, all fact and inferences therefrom are

to be construed in favor of the party opposgimg motion._Harlen Assocs. v. Vill. of Mineola

273 F.3d 494, 498-99 (2d Cir. 2011).
V.  Discussion
A. TitleVII Claims
Defendants assert that Caravantes and Sotarriba failed to timely file their Title VII claims

of sexual harassment with the EEOC, and as dt rédsat the claims are time-barred and must be



dismissed. (Defs.” Mem. in Supp. of Mot. forrBm. J. (“Defs.” Mem.”) at 3, 12.) Title VII
requires an aggrieved employee to file a ghaf discrimination with the EEOC within 300

days of the alleged discriminatory action. 4.&.C. § 2000e-5(e)(1); Resino v. Bell Atlanti¢

385 F.3d 210, 219-20 (2d Cir. 2004). The purposeisfatiministrative filing requirement is to
provide prompt notice to the employer, therelbgouraging conciliation whenever possible.

Drummer v. DCI Contracting Corp/72 F. Supp. 821, 825 (S.D.N.Y. 199 “The filing of an

EEOC charge allows the EEOC to investigatediaie, and take remedial action.” Cameron v.

St. Francis Hosp56 F. Supp. 2d 235, 239 (D. Conn. 1999) (citing Porter v. Texacp98&F.

Supp. 380, 383 (S.D.N.Y. 1997)). A plaintiff who faitstimely file an EEOC charge is barred

from bringing that claim in courtNat'| R.R. Passenger Corp. v. Morg&36 U.S. 101, 109-10

(2002).
“Fairness, and not excessive technicalitystrguide the consideration of [T]itle VII

actions.” _Adames v. Mitsubishi Bank Lt@51 F. Supp. 1565, 1570 (E.D.N.Y. 1990) (citing

Love v. Pullman Cq.404 U.S. 522, 526-27 (1972)). As suttie Supreme Court has established

that Title VII filing requirements arnot jurisdictional prerequisiteand may be waived or tolled

“when equity so requires.”_Morgah36 U. S. at 121 (citing Zigev. Trans World Airlines, In¢.

455 U.S. 386, 398 (1982)). “These equitable dioesrallow us to honor Title VII's remedial
purpose ‘without negating the particular purpostheffiling requirements, to give prompt notice
to the employer.”_Id(quoting Zipes455 U.S. at 398.)
1. Caravantes'Jitle VIl Claim
Caravantes’s Amended NYSDHR Complaintsviided with the EEOC on June 4, 20009.
Therefore, Defendants argue thaty discriminatory acts th&tok place prior to August 8, 2008

(300 days before the filing of the AmendddfSDHR Complaint) aréme-barred. The only



alleged action that took place within the 300-dayetperiod was the termination of Caravantes’s
employment, which occurred on August 11, 2008.
a. The Relation Back Doctrine
Plaintiffs argue that Caravantes’1@2009 Amended NYSDHR Complaint was timely
filed nevertheless, because it tekaback to his Initial NYSDHR Complaint, which was filed in
March 2008. Under 29 C.F.R. § 1601.12(b):
A charge may be amended to . . . clarify and amplify allegations made therein.
Such amendments and amendments alleging additional acts which constitute
unlawful employment practices related to or growing out of the subject matter of
the original charge will relate back tiwe date the charge was first received.
Courts have cautioned against a “techniealling of title VII requirements,” finding it

“particularly inappropriate in atatutory scheme in which laymeunassisted by trained lawyers,

initiate the process.” Adameg51 F. Supp. at 1572 (quoting Zipd85 U.S. at 397).

It is undisputed that Caravantes’sfgta2008 Initial NYSDHR Complaint was timely
filed, as it alleges sexual harassment ateg in October 2007Ayell within the 300-day
statutory period which extends back to May 15, 2007. [®daney Decl. 6/17/11 Ex. 12 1 5.)
Plaintiffs contend that Caravasts Amended NYSDHR Complaint relates back to this original
filing because it alleges “additional acts whadnstitute unlawful employment practiaesated
to or growing out of the subject matter in the original chafgéPls.” Mem. in Opp’n to Defs.’
Mot. for Summ. J. (“Pls.” Mem.”) at 7 (citing® C.F.R. § 1601.12(b)) (gvhasis added).) They
emphasize the fact that Caravantes’s Initial R Complaint include@llegations of sexual
harassment against Ranieri, and that hisAded NYSDHR Complaint includes precisely the
same type of unlawful employment practiceMstandia — specifically that a male employee
touched him and other employeeappropriately and that his complts about these issues were

ignored by Remi’'s management. (&.8.) As such, both comphés allege “same-sex sexual
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harassment by another employee at Remi thrphgkical acts.” (Transcript of July 1, 2011

Oral Argument at 23.) In response, Defamdargue that the Amended NYSDHR Complaint
does not relate back, as it “include[s] entirely new and completely unrelated allegations . . . .”
(Defs.” Am. Reply at 2.)

“[T]he majority of courts hee allowed plaintiffs consideréblatitude in fleshing out the
factual circumstances surroundingithinitial complaint.” _Adames/51 F. Supp. at 1565
(holding that amendment thadded class action allegations atiscrimination on the bases of
race and ethnic origin related back to origilBRIOC charge that alleged discrimination due to

sex and national origin as to plaintiff alonén Miranda v. Empresas Diaz Masso, Ji&99 F.

Supp. 2d 413 (D.P.R. 2010), vacated on other grounds sulHemandez-Miranda v.

Empresas Diaz Masso, In651 F.3d 167 (1st Cir. 2011), plaintiff filed an EEOC charge

alleging that she had suffered a hostile work mmment, specifically addressing incidences of
sexual harassment by one employee. Plaintéf lamended her charge to included allegations
of sexual harassment againsbtather employees who had ri@en mentioned in the earlier
charge. The court found that,
[mJuch like the original EEOC chargethe amended allegations involve
harassment against plaintiff perpetrated by [] employees motivated by sexual
discriminatory animus. Given the similgrof the discrimination claims in both
the original charge and the amendmeng, nlew allegations can be fairly said to
grow out of those initially deeribed by the plaintiff . . . .
Id. at 423. Thus, the court held that the amerutedge related back tbe initial charge, and
that the allegations contaithé¢herein were not time-barred.

While it is true that, “[g]len&ly, amendments that raisenaw legal theory do not ‘relate

back’ to an original charge of disgrination,” Manning v. Chevron Chemical C832 F.3d 874,

878 (5th Cir. 2003), Caravantes’s Anted NYSDHR Complaint relies on tkame theory as
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his Initial NYSDHR Complaint: sediscrimination. In this waythe factual scenario presented
in Caravantes’s case is cvdo the facts of Mirand®99 F. Supp. 2d. 413 (amended EEOC
charge containing allegations of sexual har&sgragainst two employees related back to
original charge alleging sexual harassment byffardnt employee), than it is to the facts of
Manning 332 F.3d 874 (amended EEOC charge allggiiscrimination based on disability did
not relate back to original charge allegatigcrimination based on race and gender) or Drummer
722 F. Supp. 821 (amended EEOC charge allegingjoal discrimination didot relate back to
original charge allegig gender discrimination).

Courts will also look to th amount of prejudice a defendavauld suffer in determining
whether the relation badoctrine applies. Se&dames 751 F. Supp. at 1573. “One of the
central purposes of the employment discriminatibarge is to put employers on notice of ‘the

existence and nature of the charges against them.(quating EEOC v. Shell Oil Cp466 U.S.

54, 77 (1984)). Defendants alletlpat Caravantes’s Initial NYSBR Complaint could not have
put them on notice of the alleged sexual bam@ent perpetrated by Velandia, as it did not
implicate him in any wrongdoing. Furthermore, tla@gue that even if #y were on notice of
sexual conduct among male employees at the mastiathis conduct does not constitute sexual
harassment unless it is unwelcome. (Defs.” AnplfRat 4.) This argument is unavailing. Here,
Caravantes’s Initial NYSDHR Complaint allegixt Ranieri “touched him on the penis,” that
“Ranier[i] has in the past geally harassed other employeeatid that when Caravantes
complained to Pistorio about this harassmeataction was taken. (Delaney Decl. 6/17/11 EX.
12 1 5.) This allegation was sufficient to Rdfendants on notice thatpattern of sexual
harassment was occurring within their restauramd, that the management of the restaurant was

doing nothing to combat it. Remi’s failure tovestigate or address the issue in any way despite
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the notice it was given of serious misconduct by mensbf its wait stafindicates that it will
not be prejudiced by allowing relation back, an#&de no effort to engage in the sort of
independent conciliation contempdtby the statutory scheme. $®mmer 772 F. Supp. at
8251

Having determined that Caravantesisd 2009 Amended NYSDHR Complaint relates
back to his March 2008 Initial NYYSHR Complaint, the Court finds it unnecessary to determine
the validity of the January 2009 Complaint.

b. The Continuing Violation Doctrine

Defendants contend that, even if Cargea’s June 2009 Amended NYSDHR Complaint
is found to relate back to his March 2008ialiNYSDHR Complaint, all claims that are
predicated on events occurring before May I®,72(300 days prior to the filing of the March
2008 Initial NYSDHR Complaint) shodlbe dismissed as time-barred. (Defs.” Mem. at 11.)

Under the continuing violation doctrinepkintiff may pursue alaim of hostile work
environment if he or she can demonstrate that asstrted act by a defendant is part of a pattern
and at least one of those actstribbuting to the claim occurredlithin the statutory limitations

period. Patterson v. Cnty. of Oneida, N.375 F.3d 206, 220 (2d Cir. 2004). In Morgtre

Supreme Court was faced with the questionsiwfiat constitutes an “unlawful employment
practice”? and (2) when has thmtctice occurred? 536 U.S. at 110. The Court concluded that

the answer to these questions @anvith respect to allegations/blving discrete discriminatory

! Defendants cite to language in Camestating that “[ijn the Second Circuihe clear rule is that ‘[a] district

court only has jurisdiction to hear Title VII claims that either are included in an EEOC charge or are based on
conduct subsequent to the EEOC charge which is ‘reasoredatgd’ to that alleged in the EEOC charge.” 56 F.
Supp. 2d at 239 (quoting Wilson v. Fairchild Republic,@d3 F.3d 733, 739 (2d Cir. 1998) (quoting Butts v. City
of New York Dept. of Hous. Preservation & Dg990 F.2d 1397, 1401 (2d Cir. 1993))). However, this reliance on
Cameroris misplaced; the language cited by Plaintiffmiseference to the relationship between a judicial
complaint and an EEOC charge in a Title VIl actiord aat the “relation back” doctrine, which deals with the
relationship between an initial and an amended EE@@eh Defendants’ reliance on Duncan v. Manag@r

F.3d 1300 (10th Cir. 2005) in this redas similarly misplaced, as that casealt with the “continuing violation”
doctrine.
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acts, and those involving a hostile work environment. With respect to the first category, the
Court found that a “discrete réitgory or discriminatory act ‘occurred’ on the day that it
‘happened.” _Id. Therefore, “a Title VII plaintiff raisig claims of discrete discriminatory or
retaliatory acts must file his charge vith300 days]” of the discrete act. lat 122.
Furthermore, “discrete acts that fall withiretbtatutory time period do not make timely acts that
fall outside the time period.” ldt 112.

However, the Court determined that hostilerk environment claims “are different in
kind from discrete acts.” Icht 115.

A hostile work environment claim is compas of a series afeparate acts that

collectively constitute one ‘unlawful emplment practice’ . . . . Provided that an

act contributing to the clairaccurs within the filing pead, the entire time period

of the hostile environment may be cmlgsed by a court fothe purposes of

determining liability.
Id. at 117. Thus, in hostile work environment cas@es offensive incidenvithin the limitations

period permits consideration of arcident preceding the limitatiomeriod . . . if the incidents

are sufficiently related.” _M8ullam v. Cedar Graphics, In&09 F.3d 70, 77 (2d Cir. 2010).

The Second Circuit has held that, under Mordhe Court is required “to make an

individualized assessment of whethagidents and episodes are related.” ‘1@onsistent with a
flexible approach, courts may evaluate relatedr®y comparing the severity of latter-day and
earlier incidents. Obviously, theore similar the incidents are in severity, the more likely it is
that the incidents are related . . ..” &.78 n.5.

Here, Caravantes has alleged a campaidgrassment by Velandia, which was initiated
prior to the statutory timperiod, and continued welltmit. The Amended NYSDHR
Complaint alleges that the sexual harassment by Velandia began with sexual touching in late

2005, escalated to genital groping and orakawterse in early 2006, and continued until July
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2008. (Delaney Decl. 6/17/11 Ex. 16 11 4-5.) Gitrext the genital gropg and oral intercourse
began prior to the statutory time period and igegd, Caravantes’s afjations constitute a
continuing violation, which can be consideredtsentirety for the purpes of this lawsuit.
2. Sotarriba’sTitle VII Claim

Sotarriba filed his charge with the EEOC on January 20, 2009. Therefore, Defendants
argue that any discriminatorytadhat took place prior to Meh 26, 2008 (300 days before the
filing of the chargepre time-barred. _(Sdeefs.” Mem. at 12.) The parties concede that any
discriminatory action taken by Velandia beten March 26, 2008 and May 31, 2008 (Sotarriba’s
last day of employment) falls within the 300ydstatutory period. Hower, Defendants argue
that Sotarriba’s deposin testimony establishélat Velandia’'s allegisexual harassment of
him ceased in December 2007, and as a resulthifhantire Title VII claim is time-barred.
(Defs.’ 56.1 § 21; Defs.” Mem. at 12.)

However, Sotarriba’s deposition testimonyicg definitive on this point. In fact,
Sotarriba did not state that Velandia'sisal harassment ended in December 2007. When
guestioned on the subject during the depmsijtihe following exchange between Defendants’
counsel and Sotarriba took place:

Q. For how long did that last where ysay that Oscar was touching you with his
hand on your genital area 10 to 15 times per day?

A. That ended in like 2007. Like Decemlo#r2007, he didn’t touch me. However,
the sexual harassment stopped. | meafaras him touching me. However, the
general harassment did ¢owie until the day | left.

Q. Is it — Let me rephrase. Are you sayihgt the last time Oscar touched your
genitalareawasin December 20077

[Plaintiffs’ lawyer Desiree Cummirgl. Objection, asked and answered.

A. Yes. And that's when he began to make my life difficult up until the day | left.
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(Parker Decl. 5/26/11 Ex. D at 71.) The Coedds this testimony tadicate that, while
Velandia'sphysical harassment of Sotarriba ended@cember 2007, Velandia continued to
harass Sotarriba until the day he stopped working at Remi.
a. The Continuing Violation Doctrine
As discussed supraunder the continuing violation doate, a plaintiffmay bring claims
for discriminatory acts that would have been édiy the statute of limitations as long as ‘an act
contributing to that hostile environment [tookfpé within the statutory time period.” Papelino

v. Albany Coll. of Pharmacy of Union Unjw33 F.3d 81, 91 (2d Cir. 2011) (quoting

McGullam 609 F.3d at 75 (quoting Morgat36 U.S. at 105)). In Papelinthe Second Circuit
found a continuing violation where the harasshiefore the limitations period included
numerous sexual advances made by a teachards a student, while harassment within the
limitations period consisted of the teacher accusing the student of cheating, “spearheading the
investigation of the cheating allegations,” andsmtated incident in which the teacher leaned
over and exposed her breasts to thelett during an Honor Code hearifigld. at 91. In
reversing the district court’s grant of summary judgmenté&endants, the Second Circuit
determined that “[a] reasonableycould find that [the teacheghgaged in this conduct because
[the student] rejected her sexual advances, atdhbse actions wepart of a pattern of
pervasive conduct that was suffidigrhostile or abusive to altéine conditions of [the student’s]
educational environment.”_Id.

Defendants argue that Papelisanapposite, as there wat least one act of sexual

harassment which took place within the limitationsquk(the teacher’'s exposure of her breasts).

12 Defendants point out that Papeliftid not involve Title VII claims[ or] claims against an employer.” (Defs.’
Am. Reply at 9.) However, it is well settled in the Second Circuit that “a Title IX hostile education environment
claim is governed by traditional Title VII ‘htoke environment’ jurisprudence.” Papeli@33 F.3d at 89 (internal
guotations omitted).
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(SeeDefs.” Am. Reply at 9.) Howeveit is clear that the Papelimourt’s decion did not rest

on these grounds, as it statedlexty that even though much olie adverse treatment that took
place within the limitations period was not “oversigxual in nature, in the circumstances here, a
reasonable jury could find that it was “on account of sex.” PapdéB®F.3d at 91. (citing

Raniola v. Bratton243 F.3d 610, 621 (2d Cir. 2001) (bstx-specific and other adverse

treatment can be part of a hostile environtvemere the “other adverse treatment was also

suffered on account of sex”)). FurthermareColapierto v. Dept. of Motor Vehicleblo.

3:08cv238 (WWE), 2010 WL 2596519 (D. Conn. J@de2010), the court denied defendants’
motion for summary judgment on a claim for h@stilork environment where the pre-limitations
period harassment involved sexually-offesacts, while the within-limitations period
harassment consisted mainly of video surveillanagd@plaintiff. Thus, despite the fact that no
act of explicit sexual harassment occurred dyutire 300 days prior to plaintiff filing her
complaint, the court found that, “[c]onstruingetBvidence most favorably to the non-moving
party, there exists at least a question of #&cto whether a ctinuing sexually hostile
environment existed, whether [defendant’s] conavas based on plaintiff's sex, and whether it
was related to the prior incidents or contributed to the alleged hostile environmeratt™*4d.

As Plaintiffs point out irtheir brief, Defendants’ lance on Beattie v. Farnsworth

Middle Sch, 143 F. Supp. 2d 220 (N.D.N.Y. 1998), isspiaced, as the court in that case

employed the “Berryest” (first annunciated in Berry Bd. of Supervisors of Louisiana State

Univ., 715 F.2d 971 (5th Cir. 1983)) to analyze viteeta continuing violation had occurred.
The Berrytest, “which, among other things, takes iatzount . . . whether the earlier acts have
sufficient permanency to trigger the employe®isareness of and duty to challenge the alleged

violation,” Morgan 536 U.S. at 107 n.3, was never agojby the Second Circuit, and was

17



called into question by the Supreme Court in Morg@ompared. at 117-18 (“It is precisely

because the entire hostile work environmembenpasses a single unlawful employment practice
that we do not hold, as have some of the@lis¢ that the plaintiff may not base a suit on
individual acts that occurrezlitside the statute of limitationsless it would have been
unreasonable to expect the plaintiff to subteethe statute ran on such conduct.”), vBemattie
143 F. Supp. 2d at 227 (Relying on the fact thiag ‘hature of the touching was of sufficient
severity to trigger the Plaintiff's awarenesshef justification imasserting her employment
rights[, ylet she refrained from filing an EBQomplaint until approximately two years after
the alleged incidents.” Instead, “in determining whegr an actionable hostile work
environment claim exists, we look to all ttiecumstances, including “the frequency of the
discriminatory conduct; its severity; whetheisiphysically threatening or humiliating, or a mere
offensive utterance; and whether it unreasonably interferes with an employee’s work
performance.”_Morgarb36 U.S. at 116 (inteal quotations omitted).

In this case, Velandia is alleged to haubjected Sotarriba to a campaign of intense
verbal and physical sexual harassment begimnate 2000. When Sotarriba definitively
rejected these sexual advances in Decer@®@r, Velandia responded by assigning Sotarriba
duties not included in his job description, makimign work the closing shift, and complaining

about his performance to Pistorio. (Aff. of Feato Sotarriba in Supp. of Pls.” Mem in Opp. to

13 Defendants reliance on Duncan v. Manageaimilarly misplaced. In Duncathe Tenth Circuit stated that

“Morgan holds that a series of alleged events comprises the same hostile work environment where ‘the pre- and
post-limitations period incidents involve[d] the same type of employment actions, occurneelsefegquently,

and were perpetrated by the same managers.” 397 F.3d at 1309 (quoting,MM8&anS. at 120). However, a
glance at the Morgaapinion itself demonstrates that the Supreme Court did not in fact make this holding. Instead,
it quoted the Ninth Circuit Court of Appeals as having held this in the proceeding beloMofe& 536 U.S. at

120 (“With respect to Morgan'’s hostile environment claime,Court of Appeals concluded that ‘the pre- and post-
limitations period incidents involve[d] the same type of employment actions, occurregetglgquently, and

were perpetrated by the same managers.”) (emphasid@ddgiven the Tenth Circuit’s misreading of the Morgan
case, Duncahas little persuasive value. Furthermore, the factual scenario in Duvtdah involved allegations of
discrimination over 18 years in numerous different departments of a police force, is resitijudihable from the
case at hand, which involved allegeis of repeated sexual harassiriaking place in a single restaurant.
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Defs.” Mot. for Summ. J. (“Sotarriba Aff.”) {9 I1.) At least some of this behavior took place
after March 28, 2008.

Defendants’ assertion thaeghwere not placed on noticetbis harassment is without
merit. In Sotarriba’s EEOC charge, he statds}eause | would not engage in sexual acts with
Velandia, he often threatened me — sayirag kie would ‘screw me’ and ‘make my life
impossible.” Velandia was always looking forextuse to fire me.” (Delaney Decl. 6/17/11
Ex. 15.) As the Second Circuit found_in Papeliffav]hile this adverse treatment was not
overtly sexual in nature, in the circumstanbese, a reasonable jury could find that it was on
account of sex.”_Papelin633 F.3d at 91 (citations omittedyhus, Plaintiffs have shown a
continuing hostile work environment violation.

B. I ntentional I nfliction of Emotional Distress

Defendants assert that Plaintiffs faitedimely file their common law claim for
intentional infliction of emotional distress andighthe claim must be dismissed. (Defs.” Mem.
at 22.) New York has established a one-yeaut&atf limitations for intational torts, including

intentional infliction ofemotional distress. Sé¢Y. C.P.L.R. § 215(3)Wait v. Beck’s N. Am.,

Inc., 241 F. Supp. 2d 172, 180 (N.D.N.Y. 2003). Twnplaint in this case was filed on
September 10, 2009, and thus the statutory liraita period extends back to September 10,
2008. However, Caravantes’s employmeith Remi ended on August 11, 2008, and
Sotarriba’s employment ended on May 31, 2008. dfoee, none of the allegations contained in
the Federal Complaint took place withire statutory limitations period.

Plaintiffs argue that the statute of limitans should be tolled fahe duration of the
period that the Title VII claim wsabefore the EEOC since the intentional infliction of emotional

distress claims arise from the safaets as the Title VIl claim._(Sd#&s.” Mem. at 24.) They
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argue that, since the EEOC did not issue a BaifdRight to Sue until June 12, 2009, Plaintiffs’
claims, brought within a year ¢iat date, are timely._(d.Defendants counté¢hat “[t]he vast
majority’ of courts in the Second Circuit have htidt the statute of liffations for state tort
claims isnot tolled during the pendency of an admstnative discriminatiomharge.” (Defs.’

Am. Reply at 15 (emphasis in original) (qung Kolesnikow v. Hudson Valley Hosp. Center

622 F. Supp. 2d 98, 122 (S.D.N.Y. 2009)).)

Indeed, the Second Circuitdaot considered whether tfikng of an administrative
charge with the EEOC or the NYSDHR tolls the s@atftlimitations as to all claims arising out
of such charge until the relevatermination proceedings goending, and the district courts
within the Second Circuit are sptih the question. However, “[tlhe weight of authority . . . is
against tolling state claims during thengency of the EEOC claim.”_Gardner v. St.

Bonaventure Uniy.171 F. Supp. 2d 118, 129 (W.D.N.Y. 20@&llecting cases). As the

Kolesnikowcourt explained:

courts have followed theeasoning of Johnson v. Railway Express Agency, Inc.
421 U.S. 454 (1975), in which the Supremeu@dneld that a plaintiff's time to

file a discrimination claim under 42 U.S.C. 8 1981, which is governed by the
applicable state law statute of limitations not tolled during the pendency of an
EEOC charge relating to the sardiscrimination claim. _ldat 457, 467. In
reaching that result, the Court rejected the argument that tolling is necessary in
order to achieve the goals of Title VII — which requires plaintiffs to engage in an
“administrative conciliation process” byt filing their claims with the EEOC —
finding “no policy reason that excuses . [a. plaintiff's] failure to take the
minimal steps necessary to preserve eacljaf his] claim[s] independently.”_Id.

at 465-66.

622 F. Supp. 2d at 122-23. The cases cited by Pisiimt support of tolling base their holdings

on notions of judicial efficieng but neglect to address Johnstwhich rejected those

considerations in analogous circumstances.” Kolesnik@& F. Supp. 2d at 123 (citing Brown
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v. Bronx Cross Cnty. Med. Grp., 834 F. Supp. 105 (S.D.N.Y. 1993); Forbes v. Merrill Lynch,

Fenner, & Smith, Inc., 957 F. Supp. 450 (S.D.N.Y. 1997)).

Given the weight of authority within this district, the Court finds that Plaintiffs’ state law
intentional infliction of emotional distress claims are dismissed as time-barred.
V. Conclusion

For the foregoing reasons, Defendants motion for summary judgment is granted with
respect to Plaintiffs intentional infliction of emotional distress claims, and denied in all other

respects.

IT IS SO ORDERED.

Dated: New York, New York
January // , 2012

S
il I ¢

Robert P. Patterson, Jr.
U.S.D.L
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