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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BROOKFIELD ASSET MANAGEMENT, INC.,
f/lk/a Hees International Bancorp Inc., and
BRYSONS INTERNATIONAL, LTD.,

f/lk/a Brysons International Bank, Ltd., ECE CASE

Plaintiffs, 09 Civ. 8285 (PGG)

v MEMORANDUM OPINION &

ORDER

AIG FINANCIAL PRODUCTS CORP. and
AMERICAN INTERNATIONAL GROUP, INC.,

Defendants.

PAUL G. GARDEPHE, U.S.D.J.:

Plaintiffs Brysons Internationdltd. and its parent Brookfield Asset
Management, Inc. bring this action againstddeants AIG Financigroducts Corp. (“AlG-
FP”) and American International Group, Inc. (&) seeking a declaratory judgment that an
interest rate swap agreement entered intBilygons and AIG-FP in 1990 has, under its terms,
automatically terminated.

Defendants have moved to dismiss purstafied. R. Civ. P. 12(b)(6). For the
reasons stated below, Defendants’ motion to dismiss will be GRANTED in part and DENIED in
part.

BACKGROUND

In 1990, Brookfield sought to borrow $200 million from AIG. (Cmpilt. T 13)
AIG offered financing via three transactions: kesd debentures and two “fixed for floating”

interest rate swaps.(ld.)

! The debentures are not at issue in this action. (Cmplt. § 16)
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The first swap transaction was atB-Coupon Swap,” under which neither party
would make a payment to the other until 2015. (Cmplt.  17) AIG-FP’s payment to Brysons
would be computed by compounding LIBOR gvsix months from the inception of the
agreement until the termination date a notional amount of $200 millionld() Brysons’
payment to AIG-FP would be computed by gmunding a fixed rate of 9.61% every six months
on the same notional amountd.}

The second swap transaction ed$oupon Swap,” under which AIG-FP would
pay Brysons a fixed amount calculated at an annual rate of 9.61% on $200 million every six
months. (Cmplt. { 18) Every five yearsyBons would pay AlG-FP ammount calculated at
LIBOR on $200 million, compounded every six monthigl.) (

l. THE SWAP AGREEMENT

To document their agreement with respgedhe two swap transactions, AlG-FP
and Brysons entered into the Swap Agreengaied October 18, 1990. (Cmplt. § 15) The
Swap Agreement includes: a confirmation settorth the primary economic terms of the swap
transactions, the 1987 International Swaps anivBieves Association (SDA”) Interest Rate
and Currency Exchange Agreement (the “1B8JA Form”) and the Schedule to the ISDA
Agreement, which sets forth amendmentth# 1987 ISDA Form reflecting terms specifically
negotiated by the partiesld() Brysons’ and AIG-FP’s obligaths under the Swap Agreement
are guaranteed by their corporate parents, Brddidied AlG, which are listed as “Specified
Entities” in the Schedule to thi8DA Agreement. (Cmplt. § 24)

The Swap Agreement provides AlG-FBiaannual right, beginning in 1995, to

cancel the two swaps. (Cmplt. § 21) Upon AlG-FXsrcise of this cancellation right, the party



who owes money to the other onet present value basis would havenake a final payment of
the amounts incurred from the inception of sheps through the date of cancellatiokl.)(

Under the terms of the 1987 ISDA Fortine Swap Agreement between AIG-FP
and Brysons terminates automatically upon the weage of one of several “Events of Default”
listed in 8§ 5(a) of the Agreement. (Cmflfl 23, 25, 27) These Events of Default incluier
alia, when either party or Specified Entity: (13 ‘dissolved”; (2) “becomes insolvent or fails or
is unable or admits in writing its inability genllyao pay its debts athey become due”; (3)
“institutes or has instituted against it @peeding seeking a judgment of insolvency or
bankruptcy or any other reliehder any bankruptcy or insolvenlaw or other similar law
affecting creditors’ rights”; (4) “has a resolutipassed for its winding up or liquidation”; or (5)
“seeks or becomes subject to the appointment adamnistrator, receivetrustee, custodian or
other similar official for it or for all or substantially a@lf its assets. . ..” (Cmplt., Ex. A
8 5(a)(vii)) In addition, an Eant of Default occurs under the 1987 ISDA Form when any event
occurs that “has an analogous effect” to anthefevents listed in Seoh 5(a)(vii), or when
either party or Specified Entity “takes any actioriurtherance of, or indicating its consent to,
approval of, or acquiescence in, any of thedomeg acts.” (Cmplt., EXA § 5(a)(vii)(7), (8))

According to the Complaint, the SwAgreement also provides that when an
Event of Default occurs, no obligation is imposed on the non-defaulting party. (Cmplt. § 28)
(citing Cmpilt., Ex. A 8 6(e)(i)(1)) “Thus, a thulting party may not recover future payments
potentially owed by the non-defaulting party, evfethe present value of those amounts exceeds
the present value of the future payments the defaulting party potentially owes the non-defaulting

party.” (Cmplt. { 28)



The Complaint alleges thdte Event of Defaulbrovisions of the 1987 ISDA
Form were intended to allow for “automatic eadymination to be triggered well in advance of
a bankruptcy proceeding,” because “[s]wap dealenst[] to avoid the uncertainties of resolving
their obligations in bankruptcy.(Cmplt.  26) “Historicall, these broad Event of Default
provisions . . . favored swapadlers like AIG-FP over their qoorate counterparties and other
‘end users’ like Brysons, because swap degenerally had stronger credit ratings than their
customers and viewed themselves as less likabe the defaulting party.” (Cmpilt. § 28)
Indeed, when the Swap Agreement was execifdG was AAA-rated and considered one of
the most secure non-governmental credits imtbwd,” while “Brookfield’s senior unsecured
debt was rated AA (low) and A+.”ld.)

In 1992, the ISDA Form was revised to provitlat certain Events of Default that
had previously triggered automatic terminatioowd “lead to termination only if the other party
took action to issue a notice of termination betheedefault had been cured.” (Cmplt. § 31)
“The 1992 ISDA Form also revised the closeqoavision in Section 6(€)(1) by changing its
terms but giving swap partiesetioption to choose the 1987 [ISDRdrm’s terms instead.”ld.)

The Complaint alleges that “[o]ver thears, the parties discussed restructuring
the swaps,” but “AlG never asked Brookfidgttsubstitute the 1992 ISDA Form (or the
subsequent 2002 ISDA Form) for the 1987 ISDArkoeven though it was common practice for
swap dealers and their existing counterpatbeg-document their outstanding swaps under the
new forms.” (Cmplt. 1 34)

I. AIG’S FINANCIAL COLLAPSE AND THE GOVERNMENT BAILOUT

In September 2008, AIG suffered what the Complaint characteriz&shistoric

financial collapse.” (Cmpilt.  36) As a résof the subprime mortgagsisis, “AlG and AlIG-



FP suffered billions of dollarsf losses.” (Cmpilt. § 37) On September 12, 2008, AIG contacted
the Federal Reserve Bank of New York (“FRBNYG8)seek assistance in advance of its potential
failure as a result of liquidity constraints. ni@lt. § 38) In the days that followed, the FRBNY
indicated that AIG would not receive governmassistance. (Cmplt. §{ 39-40, 42) AIG’s
lawyers began preparing for a potential bankruptcy filing, and AIG ieditte drawdown of the
last of its lines of crad (Cmplt. 11 41, 43)

On September 16, 2008, FRBNY changed sewand loaned AIG $85 billion “to
prevent AIG’s failure from adversely affecting theader financial system.” (Cmplt. § 45) In
exchange for its investment, the “FRBNY receia79.9% equity interest AIG” and “AlG
was required to use future cash receipts frosetasales, equity issuzas, indebtedness, and
other sources to repay amounts outstanding uhdegovernment’s crediacility.” (Cmplt.

47) The Government also installed Edwhididy as CEO of AIG (Cmpilt. 1 48), and the
FRBNY appointed three trustees to vote its equitgrest in AIG. (Cmplt] 49) “In the months
following their appointment, the Trustees arrantgeteplace more than half of AIG’s Board of
Directors.” (d.)

The Complaint alleges thabt long after the governmebailout of AIG, the firm
began to take steps to wind down, liquidatelissolve AIG-FP. (Cmpilt. 1 50-52)

“On November 10, 2008, AIG announced that it had reached agreements with the
Treasury Department and the FRBNY to restrucitigrdebt and to provide AlG with even more
cash on easier terms. The restructuring induesduction of the FR¥BY’s original $85 billion
loan to $60 billion, and a separate infusiynthe Treasury Department of $40 billion in
exchange for preferred shares.” (Cmplt. J 5fhe November 10, 2008 restructuring also

included the creation of two megovernment-created entitidsesigned to limit AIG-FP’s



losses.” These entities were capitalized, in,peith a $52.5 billion loan from the FRBNY, were
created to relieve AIG-FP of itpotential payment oations on [credit default] swaps,” and
represented “significandalitional steps toward windingp AIG-FP.” (Cmplt. § 55)

On March 2, 2009, AIG announced foudtharter losses of $61.7 billion and net
losses of $99 billion for 2008. (Crtpf 56) “AlG again instructeids attorneys to prepare for
an imminent bankruptcy.” (Cmplt. § 57) Irsponse, the Treasury Department implemented a
new facility, allowing “AlG to draw up to $30 bitin over five years . . . in exchange for non-
cumulative preferred stock. The Treasury Depantraéso exchanged $40 billion of its existing,
perpetual preferred shares in AlG for sharesenaixin to common equit Finally the Federal
Reserve agreed to reduce and restructure AdGstanding debt on terms more favorable to
AlIG.” (Cmplt. § 58)

“By March 2, 2009, the government haayided a total of approximately $182.5
billion to keep AIG afloat.” (Cmplt. 1 59)

Brookfield and Brysons allege that Al§&financial collapse and the government
bailout resulted in the occurree of several Events of Default. (Cmpilt. T 60-74)

1. POST-BAILOUT EVENTS

After the government’s bailout of AlI@&rookfield and Brysons notified AIG-FP
that they believed at least one Event of Ditfaad occurred, terminating their obligations to
AIG-FP under the Swap Agreement. (Cmplt5] Denying that any Event of Default had
occurred, AIG-FP made payments to Bmys of $9.65 million and $9.61 million on October 20,
2008, and April 20, 2009, respectively. (Cmplt. T Bfysons placed those funds in an escrow
account. id.) On May 19, 2009, the parties entered into a “standstill” agreement in which they

agreed to attempt to resolve their disphéore September 30, 2009. (Cmplt. T 78)



On September 30, 2009 — the day the stidhdgreement expired — Brookfield
and Brysons brought this actioeeking a declaratory judgment that an Event of Default has
occurred, that the Swap Agreement terminafgoh the occurrence of an Event of Default, and
that they have no further obligans to AIG-FP or AIG under the Swap Agreement. (Cmplt. 19
80-83) Plaintiffs also seek a judgment awagdihem their costs in this action, including
reasonable attorneys’ fees, pursuarg fid of the 1987 ISDA Form. (Cmplt. 1 84)

DISCUSSION

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a claimelief that is plausible on its face.Ashcroft v.

Igbal, 129 S. Ct. 1937, 1949 (2009) (quotiBell Atl. Corp. v. Twombly 550 U.S. 544, 570

(2007)). “In considering a motion to dismiss .the court is to accept asigr all facts alleged in

the complaint,’Kassner v. 2nd Ave. Delicatessen |96 F.3d 229, 237 (2d Cir. 2007) (citing

Dougherty v. Town of N. Hempstead Bd. of Zoning Appea®? F.3d 83, 87 (2d Cir. 2002)),

and must “draw all reasonable infeces in favor of the plaintiff.ld. (citing Fernandez v.
Chertoff 471 F.3d 45, 51 (2d Cir. 2006)).

A complaint is inadequately pled “if ienders ‘naked ass®n[s]’ devoid of
‘further factual enhancementffbal, 129 S. Ct. at 1949 (quotidigvombly, 550 U.S. at 557),
and does not provide factual alléigas sufficient “to give the defelant fair notice of what the

claim is and the grounds upon which it rest8drt Dock & Stone Corp. v. Oldcastle Ne., Inc.

507 F.3d 117, 121 (2d Cir. 2007) (citimgvombly, 550 U.S. 544).
“When determining the sufficiency pfaintiffs’ claim for Rule 12(b)(6)
purposes, consideration is limitedthe factual allegations in plaintiffs’ . . . complaint, . . . to

documents attached to the complaint as an extiliitcorporated in it by ference, to matters of



which judicial notice may be taken, or to docutsegither in plaintiffspossession or of which

plaintiffs had knowledge anglied on in bringing suit."Brass v. Am. Film Techs., Inc987

F.2d 142, 150 (2d Cir. 1993).
“Under New York law, the initial interpretation of a contract ‘is a matter of law

for the court to decide.? K. Bell & Assocs. v. Lloyd's Underwriter§7 F.3d 632, 637 (2d Cir.

1996) (quotindReadco, Inc. v. Marine Midland Ban&1 F.3d 295, 299 (2d Cir. 1996)). “Where

there are alternative, reasonable constructiomsoointract, i.e., the contract is ambiguous, the

issue ‘should be submitted tioe trier of fact.” K. Bell & Assocs, 97 F.3d at 637 (quoting

Consarc Corp. v. Marine Midland Bank, N,A96 F.2d 568, 573 (2d Cir. 1993)).

l. THE COMPLAINT STATES A CLAI M FOR RELIEF ON THE BASIS
THAT ONE OR MORE EVENTS OF DEFAULT HAVE OCCURRED

Defendants contend that the Complaintsfail plausibly allege that any of the
Events of Default outlined in the Swap Agrearthhave occurred. In considering Defendants’
arguments, it is important to reiterate tham -addition to listing several insolvency and

bankruptcy-related Events of Default — the Swagpeement provides that an Event of Default

occurs when a party or Specified Entity “takes any action in furtheranoeiatlicating its
consent to, approval of, or acquieace in” any of the listed Evisnof Default, or when “any
event occurs with respect to the party or sngh Specified Entity which, under the applicable
laws of any jurisdiction, has anangous effect to any [of the specified Events of Default].”

(Cmplt., Ex. A 8 5(a)(vii)(7), (8)) (emphasis added)

> The Schedule to the Swap Agreement pravitiat the Agreement “will be governed by, and
construed and enforced in accordance with, the tdise State of New York.” (Cmplt., Ex. A,
Schedule at 13)



A. AIG and AIG-FP’s Alleged Insolvency and Inability to Pay Their Debts

Section 5(a)(vii)(2) of the Swap Agreemegmovides that an Event of Default has
occurred when a party or Specified Entity “becomnsslvent or fails or is unable or admits in
writing its inability generally to pay its debts agytbecome due.” (Cmplt., Ex. A 8 5(a)(vii)(2))

1. The Complaint Pleads Facts Demonstrating
that AIG and AIG-FP Were Insolvent

The Complaint alleges that “AlG’s need for the government’s ultimate infusion of
$182.5 billion strongly suggesthat AIG was balance-sheet insait. Stated otherwise, it is
highly unlikely that the fair valuef AIG’s assets was less than their liabilities.” (Cmplt. 1 64)
In support of this claim, the Complaint pointsAlis’s publicly filed financial statements, which
show that AlIG reduced the value of its as&§t$83 billion in the 90 days after September 30,
2008. (Id) The Complaint further aliges that “AlG’s pattern afevere accounting misconduct
supports the inference that Al(lated the value athese assets,” and sets forth a number of
incidents that call into quegsn AIG’s accounting practices,aluding AIG’s 2005 restatement of
its five previous annual financial statememnéglucing income by $3.9 billion. (Cmplt. § 65)
The Complaint also emphasizes the role &l&-FP’s losses played in AlG’s need for a
government bailout. (Cmplt. 71 37, 55)

Defendants make four arguments in contegdhat Plaintiffs hae failed to state
a claim that AlIG and AlG-FP’8nancial condition triggered gsolvency-related Events of
Default.

At the outset, Defendants argue that thenBlaint’s allegations as to insolvency
are insufficient because they “meticulously apactually alleging thagither AIG or AlIG-FP
has ever been insolvent. . . .” (Def. Br.&) Defendants contertdat phrases such as

“strongly suggests” and “higpllikely” with regard to AIG and AIG-FP’s insolvency are



insufficient to plausibly allegan Event of Default. _(13. To the contrary, “[a] claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendant is lialbbr the misconduct alleged.” 1gbaP9 S. Ct. at 1949
(citing Twombly, 550 U.S. at 556). Here, the use ofgs@s such as “strongly suggests” and
“highly likely” is fully consistent with the ‘®asonable inference” standard, and does not make
the Complaint susceptible to a motion to dismiss. i&ee

Second, Defendants challenge the allegetihat AIG and AIG-FP were “balance
sheet insolvent,” contending that the factsgdlk demonstrate “nothing more than that AlIG
suffered a short term liquidity crisis.” (Def. Br. 32-34) In support of this contention, Defendants
rely on AIG’s published financial statements,igfh“demonstrat[e] that AIG’s total assets
exceeded its liabilities at thetdaof those balance sheets.” (Def. Br. 33) Accepting the validity
of AIG’s financial statements, however, wouldtbegnore the Complaint’s plausible allegations
that those statements overstated the valdd®@fand AIG-FP’s assets. The Complaint pleads,
for example, that AIG reduced the valudatefassets by $83 billioim the 90 days after
September 30, 2008, suggesting thase assets were not properly valued prior to September
30, 2008. (Cmplt. 71 64-65)

Although Defendants claim that AIG aAdG-FP’s problems were limited to a
“short term liquidity crisis,” the Complaint plaibly avers that the tremendous losses suffered by
AIG and AIG-FP, and the resulting need fioe government’s infusion of $182.5 billion, is

evidence that the fair valtief those entities’ assets was lesarthheir liabilities. (Cmplt. { 64)

% Defendants take issue with Plaintiffs’ uséfafr value” in assessinglG and AIG-FP’s assets

for purposes of determining laace sheet insolvency. Def#éants argue that “accounting
standard-setters” did not adopt “a fair value measurement framework” until 2006, well after the
parties entered into the Swap Agreement; they, dontend, Plaintiffs cannot claim that an
insolvency related Event of Default has occutsaded on the fair value of AIG and AIG-FP’s

10



Coupled with the allegationsléag AlG’s financial statementmto question, these averments
are sufficient to state a claim that Event®efault occurred as aselt of AIG and AIG-FP’s
insolvency.

Third, Defendants argue that the Compfaiallegation that AlG overstated the
value of its assets is “nothing more thanialthdisguised accusatn of accounting fraud,” and
that — in alleging fraud — Plaiffs must meet the heighteneapting standard set forth in Fed.
R. Civ. P. 9(b). (Def. Br. 34-35)

Rule 9(b) provides that “[i]n allegingdud or mistake, a party must state with
particularity the circumstancesmstituting fraud or mistake.Fed. Rule Civ. P. 9(b). “This
wording is cast in terms of the conduct alleged] is not limited tallegations styled or
denominated as fraud or expressed in terntseotonstituent elements of a fraud cause of

action.” Rombach v. Chan855 F.3d 164, 171 (2d Cir. 2004).

Here, however, Plaintiffs need not alldgeud in order to adequately plead that
an insolvency-related Event of Default occurr@daintiffs need only plausibly allege that the
valuations were inflated. In citing a “patteshsevere accounting sgonduct” in support of
their argument that AlG’s financial statements af questionable relidlty, Plaintiffs make
reference to, intealia, AIG’s restatement of five years fihancial reporting, the finding by

AIG’s auditors that AIG had failed to maintaan effective system of internal controls over

assets. (Def. Br. 33) However, the 1987 EdibbiSDA’s User’s Guide to the Standard Form
Agreements provides that “the Bankruptcy Ewvafrnibefault has been ditadd with the intention
that it be broad enough to begtyered by applicable proceedings or events (described in the
forms in a general way) under whatever bankruptapsolvency law pedins to a particular
party.” (Pickhardt Decl., Ex. Bt 7) Federal bamigptcy law and New Yik state law define
insolvency by reference to the fairlwa of a person or entity’s propert$geell U.S.C. §
101(32)(A) (2010) (defining insolvency as a ‘dimcial condition such that the sum of such
entity’s debts is greater than all of such erdifyroperty, at a fair vahtion”); NY Debt. & Cred.
Law § 271 (2010) (defining insolven with respect to the “presefair salable value” of a
party’s assets). Accordingly, faralue is an appropriate measoféAlG and AlG-FP’s assets.

11



financial reporting concerningwap transactions, and larfy@es imposed and settlement
payments AIG made in connection with regulatacyions relating to accounting issues. (Cmplt.
1 65) None of these prior events necessarilyotanfraud. In any event, because Plaintiffs need
not and have not alleged fraud, the pleadétirements of Rule 9(b) do not apfly.

Finally, Defendants claim that the Complgmmesents a “hodge-podge of dated or
unsubstantiated accusations bearing no plausiihnection to AlG recent financial
statements.” (Def. Br. 35) In particular, Deflants challenge the Complaint’s assertion that
AIG engaged in a “pattern of severe accaumtnisconduct [that] supports the inference that
AIG inflated the value of [its] assets(Def. Br. 35-36) (citing Cmpilt. § 65)

As discussed above, however, the Complaint contains factual allegations
suggesting that AIG was balance sheet insolaetimes when its public financial reporting
indicated otherwise, because Ah&d inflated the value of its assets. On a motion to dismiss,
this Court must “draw all reasonable infezes in favor of the plaintiff.” _Kassnet96 F.3d at
237. Here, AIG’s recent pattern of prior accongtmisconduct — when considered together with
the fact that the Government was requiregdar $182.5 billion into AIG to stabilize the
company — “supports an inference” that AIG may hiaflated the value oits assets during the

time period preceding its September 2008 collapse.

* Defendants also argue that Plaintiffs have daitestate a claim because the allegedly inflated
asset valuations were “fair vawestimates [which] by their very nature are subject to future
revisions even in normal times.” (Def. B4) Defendants furtherote that AIG’s 2008

financial statements were audited bycBwaterhouseCoopers. (Def. Br. 34-35) While
Defendants are free to make their fair value amdit arguments as this action proceeds, they do
not establish at this juncture, as a matter of that, the value of AIG’'sssets was not inflated or
that AIG was not insolvent. Because questionfacfremain as to these issues, they cannot be
resolved on a motion to dismisSeeKassner496 F.3d at 237.

12



2. The Complaint Does Not Plead Facts Demonstrating
that AIG and AIG-FP Failed to, or Were Unable
to, Pay Their Debts As They Became Due

The Complaint alleges thga]t various times since September 2008, AIG and
AIG-FP have been unable to pay debts that am@rgpdue.” (Cmpilt. T 62) In support of this
claim, the Complaint points to AIG’s mid-fember 2008 statements about its financial
condition and to the fact that AIG needed &ddal infusions of govement funds — after the
initial bailout — as evidence that AIG was unabl@agy its debts as they became due. (Cmpilt. 1
62-63) The Complaint does ndaim, however, that AIG or A-FP ever failed to pay a debt
when it was due or that AIG @l G-FP was ever unable to papy particular debt when it
became due.

Defendants argue that under the termthefSwap Agreement, an “inability to
pay” Event of Default does notour where there is only a prospeetinability to pay debts.

(Def. Br. 26-31) Instead, they contend, Plaintiffast plead and prove that Defendants failed to
pay, or were unable to pay, a debtreg time payment was due. {IdPlaintiffs contend,

however, that “the test for inability to paylds necessarily has agspective element that
differentiates it from the separate testfmture to pay debts.” (PItf. Br. 15)

Defendants’ interpretation of the SwAgreement is supported by its plain
language, which provides that an Event of Default occurs when a party or Specified Entity “fails
or is unable or admits in writing its inability gerally to pay its debts as they become due.”
(Cmplt., Ex. A 8 5(a)(vii)(2)) The use of the preseamse — a party “fails or is unable” to “pay
its debts as they become due” — speaks toraenbin time, and implies that the failure or
inability must actually happen in ond® trigger an Event of Default.

In re Charter Communicationd19 B.R. 221 (Bankr. S.D.N.Y. 2009), likewise

supports Defendants’ interpretation of the tilidy to pay” provision. There, the court

13



interpreted a credit agreement providing thaeaent of default occurred when a party “shall
generally not, or shall be unabte br shall admit in writing its inability to, pay its debts as they

become due.”_In re Charter Comm¢'d49 B.R. at 245. While acknowledging that this

language “is not a model of cigr,” the court held that it

is not prospective and that, faingad, the covema deals with a
present inability to pay debts iy come due, not one that may
occur at some point in the futuré covenant tied to events that
might or might not come to pass lacks specificity and is virtually
impossible to apply in practice. . . . Looking into a future filled
with payables that are coming disea speculative and unworkable
exercise for an enterprise sughithis. Given the inherent
unpredictability of future events and [the allegedly defaulting
party’s] multiple strategies for moving cash within the corporate
family, it is not practical for a leder to declare a default based on
what may seem to be well-founded presumptions as to the ability
of a holding company to pay ks in the future. Those
presumptions could well be wrong.

Id. at 236°

TheChartercourt’s reasoning ipersuasive here.If anything, the Swap
Agreement’s language is clearer thha language at issue_in Chartémder the Swap
Agreement, an Event of Default occurs when aypdails or is unable . . . to pay its debts as

they become due.” (Cmplt., Ex. A 8§ 5(a)(vii)(2By contrast, the credit agreement in Charter

> Plaintiffs suggest that tf@hartercourt’s ruling on this issuis “at best, an alternative
holding.” (PItf. Br. 21) To the contrary, ti@hartercourt laid out the Hding quoted above and
then, indicta suggested that “[e]Jventifie Court were to agreeitv JPMorgan and interpret
section 8(g)(v) prospectively, the evidence simclusive in demonsting that CCH and CIH
would be unable to pay their debts as of any future d&ter& Charter Commc’ngt19 B.R. at
245-46.

® Plaintiffs attempt to distinguisBharterby arguing that the debts coming due in that case were
not imminent and thus the “indiby to pay” was more speculagthan is the case here. (PItf.

Br. 21) InCharter the debts coming due were interestrpants to be made over a six month
period following the alleged default. 419 B#&.245. The court found that the allegedly
defaulting party had “various otherethods . . . available to enable [it] to pay scheduled future
debts.” Id. at 246. The&Chartercourt’s ruling that a prospectiweability to pay debts was not an
event of default under ¢hcredit agreement was independerthete factual findings, however.
Seeid. at 245-46.

14



uses language that is more grestive in nature, providing thdefault occurs when a party

“shall be unable to . . . pay its debtdlasy become due.” In re Charter Comm¢#%9 B.R. at

245.

Plaintiffs suggest, however, that their intetation of the “inability to pay” Event
of Default provision is necessary inder to give effect to all of iterms. In particular, Plaintiffs
argue that Defendants’ interprete renders superfluous the iffato pay” component of the
“inability to pay” Event of Default. Se€mpilt., Ex. A 8 5(a)(vii)(2)Event of Default occurs
when a party “fails or is unable . . . to pay its dedd they become due”). Plaintiffs argue that if
being “unable” to pay does not include a prospedtnability to pay, thethere is no distinction
between “fail[ing]” to pay and beg “unable” to pay. (PItf. Br. 15)

“In interpreting a contraainder New York law . . . the contract ‘should be

construed so as to give full meaning and effecll of its provisions.” _LaSalle Bank Nat.

Ass’n v. Nomura Asset Capital Coyg24 F.3d 195, 206 (2d Cir. 2005) (quoting Shaw Group,

Inc. v. Triplefine Int’l Corp, 322 F.3d 115, 121 (2d Cir.2003))[A]n interpretation of a

contract that has ‘thdfect of rendering at least one clauspediuous or meaningless . . . is not

preferred and will be avoided if possible.”” LaSalle Bank Nat. Asé2% F.3d at 206 (quoting

Shaw Group, In¢.322 F.3d at 124 (quoting Galli v. Me&73 F.2d 145, 149 (2d Cir.1992))).

Here, however, Defendants’ reading af timability to pay” clause does not
render the “fails to pay” clause superfluous. t&#b pay its debts dhey become due” and “is
unable to pay its debts as they become due” arepauassarily congruent. “Fails to pay” leaves
open the possibility that the entity has the resesito pay its debt, big choosing not to, for
whatever reason. “Unable to pay” speaks lafci of resources, and connotes inability and

impossibility.
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Drexel Burnham Lambert Products Corp. v. MCpfiv. A. No. 88C-NO-80

(SCDP), 1989 WL 16981 (Del. Super. Feb. 23, 1989)d dtitePlaintiffs, is noto the contrary.
There, the court found an event of default das@ MCorp.’s inability tqpay a debt. MCorp.’s
board had declared a moratorium on “the payroémterest and principal on approximately
$470 million of parent company indebtedness. ... ."atd4. In denying MCorp’s motion for
reargument, the court reiterated its finding thainaibility to pay event oflefault had occurred.
The court noted that “[t]he retroactive dipption of the announcement [of the moratorium]
coupled with actual failure to pay debts due [ptiissuance of the moratorium] is a sufficient

basis on which to find an event of default.”. Drexel Burnham Lambert Products Corp. v.

MCorp., Civ. A. No. 88C-NO-80 (SCDP), 1991 WI65941, at *1-2 (Del. Super. Aug. 13, 1991)
(unpublished opinion). Even if Drexebuld be read to suggesattihe moratorium alone would
have triggered an inability to pay event of ddfasuch a finding would not assist Plaintiffs’
argument here that a prospective inability to igagufficient. Where an entity takes corporate
action rendering it legally impossible for the entiypay its debts, it issasonable to conclude
that the entity has, at that montebecome unable to pay its debts.

Plaintiffs’ attempt to draw an armgy between the language of the Swap
Agreement and Chapter 9 of the Bankruptcy Gedaéhich governs municipal bankruptcies — is
likewise misguided._Seeltf. Br. 18-19. A municipality male a debtor under Chapter 9 only if
it is insolvent, which means that it is eitheefgprally not paying its debts as they become due

unless such debts are the subject of a bona fageitdi” or is “unable tpay its debts as they

’ Plaintiffs’ reliance orin re Teleglobe Commications Corporatior392 B.R. 561 (Bankr. D.

Del. 2008) is misplaced. There, the insolvency question arose in connection with a discovery
dispute, and involved appétion of Delaware lawld. at 598-99, 602. This case sheds no light
on whether, under the Swap Agreement and as a matter of New York law, Plaintiffs have
sufficiently alleged an inability to pay Event of Default.
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become due.” 11 U.S.C. 88 109(c)(3), 101(32)(Courts have held that a municipality is
“unable to pay its debts as thiegcome due” if it has a prospedinability to pay its debts.

See e.q, In re City of Bridgeport129 B.R. 332, 336-37 (Bankr. D. Conn. 1991).

Although the “inability to pg”’ language used in Chapt® mirrors that used in
the 1987 ISDA Form, the context is very differeiithe purpose of Chapter 9 is to “enable a
financially distressed city to ‘ctinue to provides its residents with essential services.” Id.
(quoting H.R.Rep. No. 1011, 100th Cong., 2d Se$$928)). “A construction of 8 101(32)(C)
under which a city would not be able to seelafikr 9 protection unlessd until it was actually
not paying its bills could defe#ttat purpose, as actually rqmaying bills could lead to the non-

delivery of services.”_Ime City of Bridgeport129 B.R. at 337. Construing the “inability to

pay” language in Chapter 9 broadly is thogsgistent with the leglative purpose of the
provision.

No such purpose animates the Swap Agreement or the 1987 ISDA Form. For this
reason, case law interpreting the “inability to p&riguage of Chapter 9 is not determinative of

the issue here. Séere Charter Commc’ngt19 B.R. at 236 n. 12 (“[C]lases prospectively

construing similar language in the context of ¢eap of the Bankruptcy @le . . . are inapposite
to the present situation.”).

Given the plain language ofdlfinability to pay” clausend, in particular, its use
of the present tense, the readimged by Plaintiffs is not plaude. Moreover, as the Charter
court pointed out, “[lJooking into a future fdtl with payables that are coming due is a
speculative and unworkable exercisean enterprise” like Al®r AIG-FP, or any corporate
party to an agreement like the Swap Agreement at issue heréd. 8e236. Accordingly, the

“inability to pay” provision of the Swap Agreamt is not prospective but “deals with a present
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inability to pay debts as they come due.” geeBecause Plaintiffs va failed to plead facts
demonstrating that AIG or AIGP ever failed to pay a debt amit was due, or were ever
unable to pay a debt when it became due, they fadleel to state a claim for relief based on an
“inability to pay” Event of Default.

B. AlG’s Alleged Actions in Furtherance of Bankruptcy

Section 5(a)(vii)(4) of the Swap Agreemegmovides that an Event of Default has
occurred when a party or Specified Entity “institutes or has instituted against it a proceeding
seeking a judgment of insolvency or bankruptcyany other reliefinder any bankruptcy or
insolvency law or other similar law affecting credgarights. . . .” (Cmplt Ex. A § 5(a)(vii)(4))
As noted earlier, under the parties’ agreemamt:-vent of Default also takes place when any
event occurs that “has analogous effect” to any of the etgelisted in Section 5(a)(vii), or
when either party or Specified tiy “takes any action in furthenge of, or indicating its consent
to, approval of, or acquiescenceamy of the foregoing acts.” (@lt., Ex. A 8§ 5(a)(vii)(7), (8))

The Complaint alleges that AIG tookt@ns “in furtherance of” bankruptcy,
triggering an Event of Default under Secti@ga)(vii)(4) and 5(a)(¥)(8) of the Swap
Agreement. “On at least two occasions, AlG’sagement directed that its bankruptcy lawyers
prepare papers for an imminent bankrupttipdi and its Board of Directors reviewed
management’s plans to file a bankruptcy petitiof€mplt. § 68) The Complaint further pleads
that on September 16, 2008, after the FRBNY nitsdi@rst bailout proposal, AlG’s CEO told
the AIG Board that the firm’s options were tdf]ile for bankruptcy tomorrow morning or take
the Fed’s deal tonight.”” The Complaint alsileges that AIG “initited the drawdown of its
existing credit lines to support its future operasi, because those credit lines would become

unavailable in a bankruptcy.” (Cmplt. { 69)
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Defendants contend that New York lavquées “an actual board of directors’
resolution directing or approving a bankruptdng” in order “to trigger a default based on
action taken ‘in furtherance’ @luch a filing.” (Def. Br. 15) None of the cases cited by
Defendants involve the 1987 ISDA Form or a s\agpeement, however. Instead, these cases
involve contracts specificallgroviding that a “corporate Hor “corporate action” in

furtherance of bankruptcy is necessaryrigger an event of default. Skere Solutia, Ing.No.

03-17949 (PCB), 2007 WL 1302609, at *14 (Bankr. 8L.I¥. May 1, 2007) (“corporate acts in

furtherance of the commencement of a bankruptéinion Bank of Swizerland v. Deutsch Fin.

Servs. Corp.No. 98 Civ. 3251 (HB), 2000 WL 17827&,*11-12 (S.D.N.Y. Feb. 16, 2000)

(“corporate action to authorize, or furtherance of [a bankruptdiing]”’); In re Revere Copper

& Brass, Inc, 60 B.R. 887, 891 n. 1 (Bankr. S.D.N.XA85) (“the taking of corporate action by

the Company in furtherance [of bankruptcy oriamproceedings]’). These cases stand for the
proposition that where a contract provides thatporate action” in futierance of a bankruptcy
filing will trigger an event oflefault, “an actual board ofréictors resolution to file [for

111

bankruptcy] [i]s required” tarigger the event of defaudind “‘contingency planning and

discussions prior thereto do nateito the level of corporatetam.” In re Solutia, Inc. 2007

WL 1302609, at *14 (quoting In iRevere Copper & Brass, In&0 B.R. at 891 n. 1).

Here, however, the Swap Agreementsioet require “corporate action” to
trigger an event of default. Insteade tBwap Agreement states that “any actiofurtherance
of” bankruptcy will trigger an Event of Defaul{Cmplt., Ex. A 8§ 5(a)(vii)(4), (8)) (emphasis
added) Defendants argue that this is a distn without a difference, because a corporation
acts through its board of direcs, so “for corporations like AIG and AIG-FP the term ‘any

action’ necessarily means ‘corporatgion.” (Def. Reply. Br. 6)
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Defendants’ attempt to read the phrase “corporate action” into the Swap
Agreement ignores the Agreement’s plain languageis not persuasive. As the court observed
in In re Solutia- one of the cases Defendants rely-otfw]hile the word ‘action’ can mean
several different things, thEhrase ‘corporate action’ haslstinct meaning.” 2007 WL
1302609, at *14. Indeed, the Solutiaurt distinguished betweéft]he corporate action of
authorizing the Chapter 11 filing” and “[a]ll othactivities undertakehy the Debtor.” This
distinction acknowledges the obvidiagt that a corporation sues AlG or AIG-FP engages in
activities or actions every dayahare not “corporate actionsWhile AlG’s board may not have
passed a resolution endorsing akvaptcy filing, the allegations the Complaint plausibly
claim that AIG took “action in fttherance of” a bankruptcy filing.

Defendants also argue that if the actiphes] in the Complaint are held to
constitute actions in furtherea of bankruptcy thatowld trigger an Event of Default, “market
turmoil” will result, and corporat boards will have a “disincenév. . . to engage in responsible
contingency planning when confronted with lidity constraints.” (Def. Br. 17-18) Such
arguments have no bearing whatsoever agether — under the plain language of the
agreement at issue — Defendants are entitled tarjadgas a matter of law. That question turns
on whether “any action in furtherance [of bankoypt must be read to state “any corporate

action in furtherance [of bankruptcy]Defendants have made no such showing.

& In warning of apocalyptic consequences flogvfrom the denial of their motion to dismiss,
Defendants trivialize the allegations in the CorylaPlaintiffs havenot alleged that AIG
“merely considered the possibility of a bankiyptiling or merely instructed its bankruptcy
counsel to prepare for a filing.SeeDef. Br. 17. Instead, théomplaint claims that a
bankruptcy filing was imminent on two occasiahsging the relevant period (Cmplt. 11 44, 57),
and alleges that AIG’s CEO told the Board ofdaiiors that the firm’s only “two bad choices™
were to accept a deal with the FRBNY on ¢vening of September 16, 2008, or to file for
bankruptcy protection the next nmang. (Cmpilt. § 44) (quotinBad Bets and Cash Crunch
Pushed Ailing AIG to the BrinkVALL ST.J., Sept. 18, 2008, at A1)
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Indeed, the parties have cited commemgateho have suggested that “any action
in furtherance [of bankruptcyrovisions are ambiguous. S&EFREYS.TOLK,
UNDERSTANDING THERISKS OFCREDIT DEFAULT SWAPS 6 (Moody’s Inv. Servs. March 16, 2001)
(McLoughlin Decl., Ex. F) (noting that such classmn be read to “include[] events that are
vague, difficult to identify, and doot clearly indicate default”),ANET M. TAVAKOLI ,
STRUCTUREDFINANCE AND COLLATERALIZED DEBT OBLIGATIONS 68 (2d ed. 2008) (McLoughlin
Decl., Ex. E) (“Planning for or considering aniauptcy filing mightbe in furtherance of
bankruptcy, and can trigger an ISDA defahiif would not generally be considered a
bankruptcy event by Moody’s.”).

One commentator has urged partiesdatracts containing “any action in
furtherance of” language to cigrthe meaning of the phrase:

Such a provision could be readide triggered by early steps in

contingent planning for a banigtcy, including, for example,

contacting lenders on an exptory basis to determine the

availability of debtor-in-possessioméincing. Itis in a Borrower’s

interest to make two adjustmentsthe “standard” language. First,

the provision should be limited tmrporate actio approved by a

resolution of the Borrower’s Board of Directors. Second, the

default should not be automabat should require action by the

lenders to declare the default.

Stephanie J. Seligman, Just-In-CasanRing for a Potential Restructurind@3 PLI/G®RP 703,

731 (1992) (McCloughlin Decl., Ex. C).

Defendants acknowledge this ambiguity, assert that only an “unscrupulous
counterparty” could read the provision as brgad Plaintiffs suggest. (Def. Reply Br. 6)
Defendants cite nothing in supporttbfs self-servingssertion, however.

In sum, Plaintiffs have stated apkible claim that AIG’s actions taken in

preparation for filing a bankruptcy petition 8eptember 2008 and March 2009 could constitute
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“an[] action in furtherance” of bankruptcy athdus an Event of Default under the Swap
Agreement. Defendants have demonstrated that the Swap Agment must be read otherwise
as a matter of law.

C. The Dissolution, Winding Up, and/or Liquidation of AIG-FP

Section 5(a)(vii)(1) of the Swap Agreemegmovides that an Event of Default has
occurred when a party or Specified Entity “issblved,” and Section 5(a)(vii)(5) of the Swap
Agreement provides that an Event of Default besurred when a party or Specified Entity “has
a resolution passed for its winding-up or lidgtion.” (Cmplt., Ex. A 8§ 5(a)(vii)(1), (5))

The Complaint alleges that “AlG-FP hiaad ‘a resolution passed for its winding-
up or liquidation,’ or, at a mininma, has taken ‘an[] action infinerance of, or indicating its
consent to, approval of, or acqacence in’ a winding-up, liquidat or dissolution.” (Cmplt.
70) The Complaint also alleges that eventghaken place that have “an analogous effect to”
winding-up, liquidation or dissoluwin. In making these allegations, the Complaint relies on
AIG’s statements to the effect that it is smdtdown AIG-FP. (Cmplt. I 71) For example, the
Complaint quotes AIG CEO Edward Liddy as stgtthat AlIG “intend[s] to wind down [AIG-
FP]” and that AlIG-FP is “shutting down.” (Cmpftf 50-52) Relying on these statements and
other public reports, the Complaint furtheleges that AIG has “prohibited AIG-FP from
conducting any new business, and AIG is nowhe process of running off AIG-FP’s
obligations.” (Cmplt. 11 51-52)

In arguing that the Complaint is irffaient to state a claim based on a
dissolution, winding-up, or lgjdation-related Event of DefauDefendants argue that all three
actions require specific steps to be talader the law. (Def. Br. 19-21) A Delaware
corporation such as AIG-FP can be dissolbgdl) a resolution of #nboard of directors

subsequently approved by a majority of the stodkrs entitled to voteyr (2) the unanimous
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written consent of all of the@tkholders entitled to vote. Bel. Code 8§ 275(a)-(c) (2010).
Dissolution does not become effeetiuntil a certificate of dissain is filed with the Delaware
Secretary of State. 8 Del. Code § 275(f) (2018)milarly, Defendants gue that liquidation is
a “formal statutory process governed by fedbealkruptcy law.” (Def. Br. 21) Defendants
further claim that the Swap Agreement’s refeesnto “winding-up” refesolely to procedures
under the United Kingdom'’s Insolvency Act 1886 (Def. Br. 20), although they provide no
support for this assertich.

Defendants point out that the Complaint sloet plead that any of these formal
legal processes have been initiated, nor that AIG-FP has taken any action in furtherance of the
steps required to begin these legacesses. (Def. Br. 19) Badants also claim that none of
the events pleaded in the Comptdhave an analogous legaledt to dissolution, winding-up, or
liquidation. (Def. Br. 21)

The dissolution of a corporation “puts amdeo its existence, the result of which

may be likened to the death of a natural pefs@hicago Title & Trust Co. v. Forty-One Thirty-

Six Wilcox Bldg. Corp,. 302 U.S. 120, 125 (1937). Similartyyinding up” is “the process of

settling accounts and liquidating assets incipaition of a partnership’s or a corporation’s

dissolution.” BACK’SLAW DICTIONARY 1738 (9th ed. 2009). Under Chapter 7 of the

® Defendants assert that the “customs, prastiusages and terminology of the swaps industry
make clear” that “the wind-up trigger was inteddo apply to corporations chartered in
countries governed by United Kingdom-based Ivesacy regimes, which include a mechanism
for the voluntary winding-up of a corporation by resolution.” (Baf 20) In support of this
argument, Defendants cite the User’s Guidth&o1987 ISDA Form, which provides only that
“the Bankruptcy Event of Default has been drftath the intention that be broad enough to
be triggered by applicable proceedings or ev@igscribed in the forms in a general way) under
whatever bankruptcy or insolventgw pertains to a particular party. However, where such a
party is organized in a jurigdion other than the United Séat or the United Kingdom, users
may, in certain cases, wish to modify this prauisto refer to specifiprovisions of applicable
laws.” (Pickhardt Decl., Ex. B at 7) Thishardly evidence that éh‘winding-up” Event of
Default is limited to corporations operagi under the United Kingdom Insolvency Act.
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Bankruptcy Code, “liquidation is thprompt closure and distributioh the debtor’s estate.” In

re Medaglia52 F.3d 451, 457 (2d Cir. 1995) (quoting Pienkav. Servs. v. Brunswick Assocs.

507 U.S. 380, 389 (1993)) Black’s Law Dictiopalefines liquidatbon more broadly as
“determin[ing] the liabilities andistribut[ing] the assets of (amtity), esp. in bankruptcy or
dissolution” or “wind[ing]up the affairs of (a corpation, business, etc.).” LBCK’SLAwW
DICTIONARY 1014 (9th ed. 2009).

Defendants’ argument that the Comptdails to allege actions taken in
furtherance of, or analogous to, a dissolutiliquidation, or windingip of AIG-FP are not
persuasive. While the Complaint does not pli@dformal legal processes Defendants suggest
are required, the implications of the “in furtheca of” provision in Seatin 5(a)(vii)(8) and the
“analogous effect” provision in Seoti 5(a)(vii)(7) are that an Eveaf Default occurs before a
counter-party becomes enmeshed in the affairs of an entity that is formally dissolving,
liquidating or winding up. For example, Daftants emphasize that the Swap Agreement’s
language predicates a winding-up or liquidatielated Event of Default on the allegedly
defaulting party having “a resoloti passed for its winding up bauidation.” (Def. Reply Br.

8) But actions in furtherance of having sualesolution passed — or actions in furtherance of
taking formal steps toward dissolution — could plbly include efforts t@wonclude the business
of the corporate entity. Thaleged running off of AIG-FP’s digations and the prohibition on
AIG-FP conducting new business (s@mplt. 11 51-52) — steps taken to bring about an “end to
[AIG-FP’s] existence” — are plausibly in flagrance of formal dissolution, winding-up or
liquidation efforts, all of which involve effectineconcluding the affairs of the corporation.

Even if the actions pled in the Comiplaare not in furtherance of dissolution,

winding-up, or liquidation, they k& an “analogous effect” tihose events. The Complaint

24



points not only to actual steps taken to @utend to AIG-FP’s business functions, but cites
repeated corporate statements to the effettAlG-FP is “shutting down.” Defendants
emphasize that the Swap Agreement requiréamaogous effect” “under the applicable laws of
any jurisdiction,” contending that the steps alttgethe Complaint do not have any legal effect
in any jurisdiction. (Def. Br21-22) But the steps AIG haském in “shutting down” AlG-FP
appeatr, as alleged in the Complaint, to héveeeffect of bringing about an end to AIG-FP’s
business. In any jurisdiction,ahis analogous to the effeckdissolution or of having a
resolution passed for a corporatisminding-up or liquidation. Inh®rt, Plaintiffs have stated a
plausible claim for relief based on a dissautiwinding-up, or liquidation-related Event of
Default.

D. Events Analogous to AlG’s Becoming
Subiject to the Appointment of a Trustee

Section 5(a)(vii)(6) of the Swap Agreemegmovides that an Event of Default has
occurred when a party or Specified Entity “seekbecomes subject to the appointment of an
administrator, receiver, trustee stodian or other similar officidor it or for all or substantially
all of its assets.” (@plt., Ex. A § 5(a)(vii)(6))

The Complaint alleges thavents have occurred thzdve “an analogous effect
to” the appointment of a truest to oversee AIG, causing an Event of Default under Sections
5(a)(vii)(6) and 5(a)(vii)(7pf the Swap Agreement. (Cmplt. 1] 72-74) In support of this claim,
the Complaint alleges that th&BNY appointed Trusteds vote its controlling equity interest
and that those Trustees have since replaced mamehdif of AIG’s Board of Directors. (Cmplt.
11 49, 72) Moreover, the Complaaiteges that as paof the government bailout of AIG, the
government appointed AIG’s current CEO, Edwhidby, and engages in &y-to-day review of

AIG’s business.” (Cmplt. 11 48, 72) The Compldurther pleads that in mid-September 2008,
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the Secretary of the Treasury informed casgronal leaders thateltrederal Reserve had
“essentially seize[d] contradf the company under the Fed’'sengency powers.” (Cmpilt.
73) (quoting James B. Stewart, Eight Dalse NEw Y ORKER, Sept. 21, 2009, at 73)

Defendants insist that Semti 5(a)(vii)(6) triggers a default only if the appointed
official “is empowered by statute tnanage the day-to-day opeoats of a debtor corporation in
the context of an insolvency, inling the power to dispose oftldebtor’s assets.” (Def. Br.

22) In support of this contéan, Defendants point to provision$ U.K. and U.S. law governing
the appointment of the officials listed in Seati(a)(vii)(6). (Def. Br. 22-23) Under Chapter 7
of the U.S. Bankruptcy Code, fexample, a trustee shall, intra, “collect and reduce to
money the property of the estdte which such trustee servemd close such estate as
expeditiously as is compatible with the bestriests of parties in intes€’; “be accountable for
all property received”; and “invesage the financial affairs of treebtor.” 11 U.S.C. § 704(a).
Under Chapter 11 of the U.S. Bankruptcy Codeeustee performs a nurabof the duties listed
under Chapter 7, including being “accountable fopadperty received,and has the power to
“operate the debtor’s busingsd1 U.S.C. 88 1106(a)(1), 1108.

Defendants contend that the terms of the AIG Credit Facility Trust Agreement
preclude the Trustees from engaging in anthefmanagement duties assigned to a trustee under
the Bankruptcy Code or to similar officials unagher statutes. (Def. Br. 22-25) The Trust
Agreement provides that “[ijn nevent shall the Trustees become directors of the Company or
otherwise become responsible for directingnanaging the day-to-daperations of the

Company or any of its subsidiarie&®” (Pickhardt Decl., Ex. D § 2.04(f)) As a result,

19 This Court may consider the Trust Agreeiriarevaluating Defendants’ motion to dismiss,
because it is a public document “of which ptédfs had knowledge anetlied on in bringing
suit.” SeeBrass 987 F.2d at 150.
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Defendants argue that the Trustees are merelgghwalent of a majoritghareholder. (Def.
Reply Br. 11)

Plaintiffs do not rely solely on Sectidga)(vii)(6) of the Swap Agreement,
however, contending instead tlaatrustee-related Event of et has occurred because the
government’s appointment of the Trustees andliGfs CEO have had ‘faanalogous effect to”
the appointment of a trustee or ganofficial to oversee AlIG._Se€mplt. 11 72-74; PItf. Br. 32.
Nothing in the Trust Agreement limits the role that the Trustees may play to that of a majority
shareholder. Nor is it cle#inat the Trust Agreement predes the government-appointed CEO
of AIG from exercising control anajous to that of a trustee. s$hort, the role of the Trustees
and the CEO at AIG presents factual issuesdhanot be resolved on a motion to dismiss. See
Kassner496 F.3d at 237.

Il. DEFENDANTS HAVE NOT DEMONSTRATED TH AT SECTION 6(E) OF
THE SWAP AGREEMENT CONSTI TUTES AN UNENFORCEABLE PENALTY

Defendants also move to dismiss the Clziomp on the grounds that even if an
Event of Default has occurred, the requested relief constitutes an unenforceable penalty.

Relying on Section 6(e) of the Swap Agree Plaintiffs seek a declaration that
an Event of Default has occudraelieving them of their oblagion to make the termination
payment that would normally be due under thee&gnent. (Cmplt. § 28) Defendants point out
that the bulk of Plaintiffs’ payment obligations under the Swap Agreement remain unfulfilled,
because these obligations “do not arise until maturity.”

“Parties to a contract have the riglmider New York law, to specify within a
contract the damages to be peidhe event of a breach, ssmtpas such a clause is neither

unconscionable nor contrary to public policy.” Rattigan v. Commodore Int’] 282 F. Supp.

167, 169 (S.D.N.Y. 1990). “Whether [a] . . . fepresents an enforceable liquidation of
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damages or an unenforceable penalty is a question of law, giving dueecatisidto the nature

of the contract and th@rcumstances.” JMD Holding Corp. v. Cong. Fin. CodpN.Y.3d 373,

379-80 (2005). “The burden is time party seeking to avoid liquida damages . . . to show that
the stated liquidated damages,an fact, a penalty.”_lId.

“Under New York law, ‘[a] contractual pwision fixing damage in the event of
breach will be sustained if the amount liquidblbears a reasonable proportion to the probable
loss and the amount of actual lassncapable or difficult of prese estimation. . . . If, however,

the amount fixed is plainly or grossly dispropontate to the probableds, the provision calls

for a penalty and will not be enforced.” Kingsbridge Med. Ctr., P.C. v, BB¥ F. Supp. 2d

754, 758 (S.D.N.Y. 2005) (citing Truck Rent@enter, Inc. v. Puritan Farms 2nd, |nl

N.Y.2d 420 (1977); Leasing Serv. Corp. v. Just&& F.2d 70, 73-74 (2d Cir. 1982)).

“The reasonableness of liquidated dansagped the certaintyf actual damages
both must be measured as of the time the gaeter the contract, nas of the time of the

breach.” _Rattigan739 F. Supp. at 169 (citing Vernitron Corp. v. CF 48 AssociatsA.D.2d

409, 409 (2d Dep’t 1984)). “[C]ourts should resoany reasonable doubt as to whether a
provision constitutes an unenforceable penaltymoger liquidated damages clause in favor of

a construction which holds the provision tosbpenalty.” _Howard Johnson Int’l Inc. v. HBS

Family, Inc, No. 96 Civ. 7687 (SS), 1998 WL 411334 *5 (S.D.N.Y. July 22, 1998).

“[D]ue consideration must also be giventhe nature of the contract and the
attendant circumstances. . . . Relevant hewnehiether the parties were sophisticated and
represented by counsel, [whether] the contrast megyotiated at armsHgth between parties of

equal bargaining power, and [whethsimilar damages provisions mencorporated into other
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[ contracts.** Bigda v. Fischbach CorB849 F. Supp. 895, 902 (S.D.N.Y. 1994); st

Edward Andrews Group, Inc. v. Addressing Servs. Co., Ma. 04 Civ. 6731 (LTS), 2005 WL

3215190, at *6 n. 3 (S.D.N.Y. Nov. 30, 2005)cRaorp Capital, Inc. v. Tano, Inc877 F.

Supp. 180, 184 (S.D.N.Y. 1995); Rattiga@39 F. Supp. at 172.

Defendants contend thaleasing the non-defaulting gig from its obligations
under the Swap Agreement after an Event of Defeegardless of the serity of the breach,
regardless of the amount owed on the Swapregardless of the unexpired time left under the
Swap Agreement” necessarily means thatdhmages are unreasonable in proportion to the
probable loss. (Def. Br. 37-38)efendants also contend that damages from a future breach
were not difficult to ascertain at the time the [garentered into the Swap Agreement. (Def. Br.
40)

With respect to the latter point, at tti@me the Swap Agreement was entered into,
the parties could not have known which party wiadgfault, when a default might occur, and
what losses might flow from such a default. lesssould not be limited to merely the payments
that should have been madeayefaulting party, but could also include “the loss of protection
against future risks,” resulting from no longerrgea party to the Swap Agreement. Such losses

would be difficult to quantify._ Se€mpilt., Ex. A 8 6(e)(v).

1 Defendants assert that the sophisticaticih@farties is not relevant to the liquidated
damages analysis (Def. Br. 38 n. 29; Def. Réply21), contradicting a long line of cases that
require courts to give “dueasideration” to the sophistitan of the parties, among other
factors, in assessing whether a damages gimvconstitutes an unforceable penaltySee,

e.g, Bigda 849 F. Supp. at 90Edward Andrews Group, Inc2005 WL 3215190, at *6 n. 3;
Pacificorp Capital, In¢.877 F. Supp. at 18Rattigan 739 F. Supp. at 172. The cases cited by
Defendants do not hold that the sophistication optréies is irrelevant; instead, they invalidate
penalty provisions despite the facatlthe parties were sophisticateseeBristol Inv. Fund v.
Carnegie Int'l Corp.310 F. Supp. 2d 556, 566 (S.D.N.Y. 2008)re MarketXT, 376 B.R. 390,
421 (Bankr. S.D.N.Y. 2007)n re O.P.M. Leasing Servs., In€3 B.R. 104, 113 (Bankr.
S.D.N.Y. 1982).
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Moreover, in assessing whether theapwAgreement’s “walk away” provision
imposes a cost that is reasonably proportionatieedosses incurred by the non-defaulting party,
it must be acknowledged that the overriding psgof the 1987 ISDA Form’s Event of Default
provisions is to permit the parsi¢o avoid sorting out their ob&gions in bankruptcy court, by
allowing them to “walk away” fsm the agreement before a bankcy filing occurs. The “walk
away” provision is reasonably calatgd to serve this purpose, inhigf the potential costs that
could be incurred by a non-defanlji party forced to navigatecounter-party’s bankruptcy.
These potential costs would also have been difftouquantify at the time the parties entered
into the Swap Agreement.

Consideration of “the nature of thentoact and the attendant circumstances”
suggests that Section 6(e)(i) of theggwAgreement may be enforceable. Begla 849 F.
Supp. at 902. The parties to the Swap Agreemmensophisticated finarat entities, the Swap
Agreement was negotiated at arms-length, attteile was any disparity in bargaining power, it
appears that the disparity worked to AlG-FRdvantage. The Complaint alleges that AIG-FP
compelled Brysons’ participation in the twoatransactions, and alleges that the Swap
Agreement grants AIG-FP a bi-annual right&mcel the two swaps beginning in 1995, which
the Complaint claims was “an extremely \ale option.” (Cmplt. 17 17, 21-22) Finally,
Section 6(e)(i) of the Swap Agreement is not unique to this contragteath it is part of the
1987 ISDA Form, a standard industry-wide contract.

Based on the record currently befdines Court, Defendants have not
demonstrated that Section 6(e)(i) is unenforceable.B®@® 849 F. Supp. at 902. The only

case to interpret the enforceabildf/a similar provision in a swap agreement is Drexel Burnham

Lambert Products Corporation v. Midland Bank PIN®. 92 Civ. 3098, 1992 U.S. Dist. LEXIS
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21223 (S.D.N.Y. Nov. 10, 1992). In that case, thapagreement providedah‘in the event of
a party’s default, a settlement may bendeded only by the nondefaulting party and [] a
defaulting party is not entitled to any comper@matn a termination resulting from its default.”
Id. at *2-3. The court held that this provisiaas “not unconscionable or contrary to public
policy as the amount liquidated bears a readenalationship to the probable loss, and the
amount of actual loss is incapaloledifficult of precise estimain at the time the contract is
entered into.”_ldat *3-4. The court thus conclud#tht requiring the defaulting party to
“forego an unrealized investmeguin is neither a penalty, a foiti&e nor an unjust enrichment.”
Id. at *4.

Defendants question the precedential value of Drexding that it merely sets
forth findings of fact and conclusions of lawitlnout analysis. (Def. Br. 39) Defendants have
failed, however, to cite case law in whicburts have found ar@jous liquidated damages
provisions to constitute unenforceable penaltiésfendants rely instead on cases such as

Howard Johnson International Inc. v. HBS Family, JiNn. 96 Civ. 7687 (SS), 1998 WL

411334 (S.D.N.Y. July 22, 1998), which they mistdkertaim involves ciramstances that are

“nearly identical” to thenstant case. (Def. BB9) The circumstances of the Howard Johnson

case could hardly be more different.
In that case, the court invalidatetiquidated damages provision in a license

agreement concerning a Howard Johnson motelarida. Howard Johnson International Inc.

1998 WL 411334, at *1, 8. The agreement providedthin the event ad default by HBS
Family — it would be required to pay Howaldhnson International $20 per guest room — a
sum amounting to $224,000. &\t *1, 7. The court found théte liquidated damages provision

constituted an unenforceable penalty, nothrag (1) it did notbear[] any reasonable
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relationship to the pecuniary harm plaintiff would have likely suffered in the event of a breach”;
(2) “the parties were clearly unequal in bargaining power”; (3) HBS Family “was not
represented by an attorney when [it] entered the License Agreement”; and (4) the provision was
not symmetrical. Id. at *7-8. Here, of course, the provision in question was symmetrical; AIG
was highly sophisticated; AIG likely enjoyed an advantage in bargaining power; and AIG was
presumably represented by counsel when it entered into the Swap Agreement.

On the present record, Defendants have not demonstrated that Section 6(e)(i) of
the Swap Agreement constitutes an unenforceable penalty provision under New York law.
Accordingly, this action will not be dismissed on that basis.

CONCLUSION

For the reasons stated above, Defendants’ motion to dismiss is GRANTED as to
Plaintiffs’ claim that an Event of Default occurred as a result of AIG and AIG-FP’s inability to
pay their debts. Defendants’ motion to dismiss is otherwise DENIED. The Clerk of the Court is
directed to terminate the following motion: Docket No. 13.
Dated: New York, New York

September 28, 2010
SO ORDERED.

m@%@
Paul G. Gardeph

United States District Judge
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