-GWG V Cars, LLC v. Israel Corporation Doc. 96

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

V CARS, LLC,
Plaintiff,
- against
MEMORANDUM
ISRAEL CORPORATION, OPINION & ORDER
Defendant. 09 Civ. 8969 (PGG)

PAUL G. GARDEPHE, U.S.D.J.:

In this action, PlaintifiV Cars, LLC (“V Cars”)assertsiumerous claims
against Defendant Israel Corporatr@fated to arinchoate joint venture amongCars,
Israel Corp., anthird-party CheryAutomobile Co(“Chery”), as well as claims related
to Defendant’s misappropriation of confidential business information obtained from V
Carsduring negotiations regardirige proposed joint venture.

The Amended Complaint alleges that in late 2004 V Cars and Chery
agreed to create a joint venture in which Chery would manutatitomobilest its
facilities in China and V Cars would import and distributasthvehiclesn North
America. V Cars claimthatit invited Israel Corp. to invest in the joint venture, and that
Israel Corp. and Chery then proceettetbrm a new joirt venture without V Cars’
involvement, using proprietary information obtained from PlaintiedAm. Cmplt.)

Full discovery having been completed, Israel Corp. now moves for
summary judgment, arguinopter alia, that this Courtackspersonal jurisdiction ovet;
thatV Cars and Israel Corp. never entered into an agreagmémm a joint venturethat

Israel Corp. never made any promises or misrepresentations on which il@arsand
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that Israel Corp. is not using any information provided by \&@aits current joint
venture with Chery. SeeNot. of Mot.; Def. Br.)

Becausehtis Court concludes that it lacks personal jurisdiction ¢tsrael
Corp., its motion for summary judgment will be granted.

BACKGROUND

V Cars is a Delaware limited liability company, with its principal place of
business in New York, New YorkA(n. Cmplt.q 1) Israel Corp. is a foreign corporation
organized under the laws of Israéin{. Cmplt.§ 2) Chery is a Chinese car
manufacturer with its principal place of business in Wuhu, ChiAen. Cmplt.§ 19;

Def. R. 56.1 Stmt. T 2)

In December 2004, V Cars, Cheand a Chery subsidiargntered into
two agreements a Letter of Intent (“LOI") and an Importation and Distribution
Agreement (“IDA”)— to form a joint venture copany to manufacture cars in China,
with plans to export those cars to North AmefcgPItf. R. 56.1 Stmt. § 91) In the LOI,
the parties expressed their intentisabject to several conditions, to form a joint venture
owned 60/40 by Chery and V Carsspectively, tananufacture cars in China. (Def. R.

56.1 Stmt. { 3) Under the IDA, V Cars has exclusive importation and distributios right

! To the extent that this Court relies on facts drawn from Local Rule 56.1 stéeinen
does so because the opposing party has either not disputed those facts or has not done so
with citations to admissible evidenc8eeGiannullo v. City of New York322 F.3d 139,

140 (2d Cir. 2003) (“If the opposing party . . . fails to controvert a fact so set forth in the
moving party’s Rule 56.1 statement, that fact will be deemed admitted.” (citation
omitted)).

2 The LOlcontains both bindingndnon-binding provisions, and does not explicitly
provide for its expiration. (PItf. R. 56.1 Stmt. Appx. Bxat V Cars, LLC022898;PItf.

R. 56.1 Stmt. 1 93) The parties dispute the terms of the LOI and the IDA, including
when these agreements expire. These disputes are not material to this Gmluf®ne

of Defendant’s motion.




for cars manufactured by the joint venture and exported to North America, and Chery has
such rights elsewhere. (Def. R. 56.1 Stmt. 1 4) Chery agreed to contribute $300 million
in assetso the joint venturentity (the “JV Company”) that was to manufacture the cars
for export (PItf. R. 56.1 Stmt.  105) V Cars agreed to contribute $200 midlitwe JV
Company &er it was formed and approved by the Chinese governmghj. (

In December 2005, V Cars and Chentered intaa Second Addendum to
the LOI, whichextendedhe deadline for V Cars’ capital contribution, and set a schedule
for V Cars to put $200 millioin escrow? (Def. R. 56.1 Stmt. § 7) Section 2.2 of the
Second Addendurstates: “[i]f [V Cars] does not make the first deposit [of $80llion]
on time (by January 28, 2006), any and all cooperation between the Parties shall be
canceled or terminated . and Chery shall be fully free to cooperate with any third party
to develop the North American market.”. .(Def. R. 56.1 Stmt. § 8, Ex. 11\tCars,
LLC 000866

In January 2006, Alan Himelfarb, V Cars’ chiefsikff, sent materials
concerningv Cars’“proposed enterprisedd Pareto Securities, a Norwegian investment
firm, for circulation to prospective investors. (Def. R. 56.1 Stmt § 14) In March 2006,
Pareto sent an email to Idan Ofer, Israel Corp.’s chairman, inviting Soap. to invest
in V Cars, and attaching V Cars’ 2005 Business Planf. @&6.1 Stmt 15, Ex. 22;

PItf. Ex. 11) Ofer was not asked to sign a non-disclosure agreement, confidentiality

% V Cars contends that it signed the Second Addendum “under duress.” (PItf. Resp. to
Def. R. 56.1 Stmt.  7) V Cars maintains that Chery insisted that V Cars raise $200
million before Chery took steps to form the JV Company or obtain Chinese government
approval. (PItf. R. 56.1 Stmt.  110) Because V Cars hoped to maintain a business
relationship with Chery, it began seeking an investor that could contribute the required
$200 million. (PItf. R. 56.1 Stmt. 71 111-12)



agreement, or any other agreement as a condition of receiving such informatiba, and
never signed any such agreement. (Def. R. 56.1 Stmt. { 16)

In April 2006, Ofer asked Volker Steinwascher, a former Volkswagen
executive living in Germanyo evaluag V Cars’“proposed businessoncept” anchelp
Israel Corp. decide whether it should invest in the prdjg@ef. R. 56.1 Stmt. { 18ge
Ex. 2(Ofer Decl.)  10Ex. 23; Ex. 24 (Steinwascher Dep.) at 35, 41-45; EX.(Ofer
Dep.)at 1516))

On April 27, 2006, V Cars and Soros Strategic Partners, LLP (“Soros”)
entered into an Escrow Agreement, pursuant to which Soros would place $200 million in
escrow to fund V Cars’ contribution to the V C&Bbkeryjoint venture. (PItf. R. 56.1
Stmt. § 115, Ex. 4) The Escrow Agreement contained an expiration dastobier 7,

2006, by whichime the funds woulde returnedo Soros. (Pltf. R. 56.1 Stmt. § 122, Ex.
4 atV Cars, LLC022835) In July 2006, Soros advised V Cars that itdesited to
rescind the funding. (Def. R. 56.1 Stmt. § 10)

In late July 2006, Pare®ecurities, the Norwegian investment firm,
arranged for Steinwascher to meet Himelfarb and Per Arneberg, the Vice Chafrvhan
Cars’ Board of Directors, in Nice, France. (Def. R. 56.1 Stmt. { 21) On August 9, 2006,

Steinwascher emailed Ofer and

* The parties dispute the nature of Steinwascher’s oektiip with Israel Corp. Israel

Corp. maintains that Steinwascher was an informal advisor, and that he did not have the
authority tobind Israel Corp. (Def. R. 56.Stmt 1 1920) At his depositiorlimelfarb
admitted that he understottat Steinwascher wégmot . . .able to commit to anything

but always [had] to go back to Id[a]@fer],” who would “mak][e] the final decisions.”

(Def R 561 Stmt 20, Ex. 10 (Himelfarb Depat 8889) V Cars tsputesthis
characterizatiof Steinwascher’s role, but has not offered evidence demonstitading
Steinwascher had a formal relationship with Israel C48zePItf. Resp. to Def. R. 56.1
Stmt. 1 19)



suggestd the following steps to be taken: Step\erification of major
business assumptions and logics. Step @e d@ligence for all business related
aspects including profitability of J\mporter dealer and investor. Step 3: Due
diligence for all contract and assets relateddss Step 4: Negotiation of the deal
(including a higher share of profit). . . .
(PItf. R. 56.1 Stmt. { 159, Ex. 15) Steinwascher was authorized to negotiate on behalf of
Israel Corp., but was not authorized to sign or commit the company to anyRitfgR.
56.1 Stmt § 160; PItf. R. 56.1 Stmt. Appx. Ex. C (Gilad Degt. 81)

Between August 15 and 18, 2006, Steinwascher visited V Cars’ office in
New York, and met with several V Cars executives, including Malcolm Brickli@aks’

CEO Am. Cmplt.1 4, 8, and Himelfarb, as well as an outside automotive consultant
andTim Ciasulli,a car dealer who lleagreed to distribute the cars built by the potential
joint venture. (PItf. R. 56.1 Stmt. § 167) V Carmnagementinderstood that
Steinwascher’s role was to collect due diligemfermationand advise Israel Corp.
whether or not he supported the joint venture opportunity. (PItf. R. 56.1 Stmt.  168)

V Cars contends that during this visit, Steinwascher signed V Cars’
standard nomlisclosure agreement. Steinwascher does not recall ever signing any such
agreementhowever, nohasPlaintiff produceda copy ofanysuch signed agreement.
(SeeDef. Resp. to PItf. R 56.1 Stmt. { 169) The padpee thaSteinwascher was
given a copy oWV Cars’ “North American Product Plan” (“NAPP”) during his visit, but

they otherwise dispute what informationreeeived® (PItf. R. 56.1 Stmt. ] 172) V Cars

maintains however, that the NAPP contained non-public detailed information concerning

® Steinwascher states that he receitregifollowingdocumentsithe NAPP V Cars’
2006 North AmericafProduct Specification Plav Car’s Private Placement
Memorandum; V Cars’ 2005 and 2006 Business Pssmmary of an assessment of
Chery’s manufacturing capabilities conducted by Harbour & Associapgspasal from
Harbour & Associates to conduct flaetr work and a V Cars’ promotional brochure.
(Def. R. 56.1Stmt. Appx. Ex.1 1 37)



the cars to be proded byChery, including “dimensions, weight, engine capabilities,
whether the vehicle platforms were FWD, RWD, or AWhicle platform capabilities,
and the manufacturing costs for each platform.Carsfurther asserts that “it took [V
Cars]months to btain informatiorthat supported the NAPP (PItf. R. 56.1 Stmt. § 173)

The parties also dispute what statements and/or representations
Steinwascher made during the New Yarketings. $eeDef. Resp. to PItf. R. 56.1 Stmit.
19 175177) Himelfarb testiedthat Steinwaschagave“the impression that he was
going to highly recommend [that Israel Corp.] ple$lthe deal],” but that “he certainly
felt that it was a challenging undertaking,tttreere was much to do.” (Def. R. 56.1
Appx. Ex. 10 at 64)V Cars CEOBricklin testified that Steinwascher did not make any
promises in New York, bugaid that he thought that “this is somethinagt Israel
Corporation would be interested in(Def. R. 56.1 Stmt. Appx. Ex. 5 (Bricklin Dep.) at
86)

On August 25, 2006, Nir Gilad, then Israel Corp.’s Deputy CEO, emailed
Himelfarb to set up a call fearn“a little [bit] more about next steps and in particular
[w]hat kind of dea[Himelfarb] ha[d] in mind.” (Def. R. 56.1 Stmt. | 24; Def. R. 56.1
Stmt. Appx. Ex. 114) On August 27, 2006, Himelfarb sent Gilad a “proposal for
valuation” of the $200 million investment. (PItf. R. 56.1 Stmt. § 183, Ex. 20) On
September 1, 2006, Gilad visited V Cars’ office in New Ydudt ‘acouple of hours” to
meet V Cars’ leadershigDef. R. 56.1 Stmt. 9 24) Although Plaintiff argues that Gilad
signed a nomisclosure agreemeat this time(seePItf. Resp. to Def. R. 56.1 Stmt. { 28),
Gilad denies that he signed any such document, and once again there is no record of an

executed agement. (Def. R. 56.1 Stmt. {1 28-29) The parties dispute what documents



Giladwas given at the September 1, 2006 meeting, but Israel Corp. #ombitéd some
point in August or September 2006, Gilad saw @ars “private placement document”
and a business plan. (Def. Resp. to PItf. R. S&xt.§ 191)

Himelfarb testified that, while there was “an intent to proce&dlgd
made no promises to V Cars at the September 1, 2006 Newnéating. (PItf. R. 56.1
Stmt. Appx. ExG Himelfarb Tr) at 6768) V Cars CEOBricklin testified that ft] he
only promise that we got from anybody was they were going [to China] as ostars;e
and would not go around ts(PItf. R. 56.1 Stmt. Appx. Ex. B (Bricklin Tr.) at 110)
Bricklin testified that he hatho idea” exactly whaGilad saidat the September 1
meeting, however(PItf. R. 56.1 Stmt. Appx. Ex. BBricklin Tr.) at 111)

In September 2006, Steinwascher and Himelfarb discussed what amount
of equity ownership Israel Corould receivan returnfor its $200 million investment.
(PItf. R. 56.1 Stmt. 7 195) Himelfarb took the position that V Cars shietddh at least
51% of the 40% equitgtake it had in the V CaiGhery joint venture. Steinwascher told
Himelfarb, however, that Ofer and Gilad believedtisrael Corpshould receive at least
60% of V Cars’ equitystakein return forits $200 million investment. (PItf. R. 56.1 Stmt.
1 196; Def. R. 56.5tmt.Appx. Ex. 4]

On September 11, 2006, Himelfarb sent an email to Briskdiing that
the parties’ disagreement about equity stakes “creates an impasse, as [Ofes]|ragpect
to have any further interest(PItf. R. 56.1 Stmt. Appx. Ex. 23In the emailHimelfarb
wrotethat Steinwaschefsays he is trying to keep the project alive, and proptises
following to re-open discussions: 15% for dealers, andiloing{28%) for [V Cars] and

two-thirds (57%) for [Ofer]. . ” (Id.)



On September 12, 2006, Himelfagbnt an email t&teinwaschestating
“I spoke with both [Arneberg and Bricklin] who agree in principle with your one-
third/two-third proposal. We would like to take the next step with you, [Gilad], and
[Ofer].” (PItf. R. 56.1Stmt.Appx. Ex. 24) Steinwascheeportedto Ofer and Gilad that
“we have a much better figure now for theastment” and suggested that they meet with
Chery and V Cars. (PItf. R. 56Stmt. Appx. Ex. 25 atC_VCARS_PRODB051684)

In the second half of September 2006, Steinwascher and V Cars continued
their discussions about a deal, in anticipation of setting mygeting with Chery in
China® On September 23, 2006, Arnebeegortedto Kan Lei,a Cherysenior
executive, that Ofer “had approved to go ahead with the Chery/[V Cars] Projdct” an
requested that they schedule a time for Steinwascher and Gilad tavithe€hery in

China (PItf. R 561 Stmt Appx.Ex. 28) Kan Lei responded that no meeting could take

® In a September 13, 20@énailto Bricklin and ArnebergHimelfarb stated “I advised
[Steinwascherthat this can only work if their visit is positioned as our investor coming

to meet the management, view the factarnyd discuss the terms and conditions of the

L/C. He assured me that this is their intention; they do not want to open the L/C with any
plan to withdraw, so this visit would provide the confirmation they need to go forward.”
(PItf. R. 56.1 StmtAppx. Ex. 27)

Himelfarb then sent the following email to Steinwascher: “l have spokénbeih

[Bricklin] and [Arneberd today who agree to the trip to China for you and Nir [Gilad],
along with our senior magement team, to meet Chery executives, visit the factory, and
discuss the joint venture cooperation. It is extremely important that we e tgr

purpose of the visit is to introduce you and Nir as representatives of our new investor
who will open thel/C for US$200 million upon satisfactory visit to Chery’s facilities.

We must instill confidence in Chery that Idan [Ofer] is prepared to move fdrwar
immediately upon your recommendation, lest we suffer damage in our retgiovith

them by any delain our follow-through.” (PItf. R. 56.1 StmAppx. Ex. 29)



place beforéctober 10, 2006, and that “200 million USD cash must be secured before
our meeting.* (1d.)

On September 19, 2008jmelfarb askedbsteinvascher to arrange f@fer
to senda letter to Chery’'s CEGnd provided draft languagéDef. R 561 Stmt 1 36,
Ex. 47) In Himelfarb’s draft, Ofer stated that he was “prepared to fund [V Cars’]
contribution to your joint venture.”ld.) In the ver®n actually sent by Ofer to Chery’s
CEO onSeptember 28, 2006, howevexer stated that he wadsonsidering funding [V
Cars’] contribution to your joint venture.” (PItf. Resp. to Def. R. 56.1 Stmt § 37; Def. R.
56.1 Stmt Appx. Exs. 47-48) In the letter, Ofer offered to have Israel Corp.’s bank issue
a letter confirming its ability to make a $200 million investmgvithin days,” but
cautioned thatbefore any investment can be mawe will have to jointly prepare a
business plan and finalize the reguiragreenas.” (Def. R 56.1 Stmt. Appx. Ex. 48)

In early October, the parties exchanged several ecmilserning a
possible meeting i€hina. (Def. R. 56.1 Stmt. Appx. Ex. 50) Chery resisted scheduling
a meeting (Def. R. 56.1 Stmt. AppXEXx. 45) On October 9, 2006, Himelfaakked
Steinwaschefor help in persuadingan Leito agree to a meetingDef. R. 56.1 Stmt.
Appx. Ex. 50) Steinwascher contactédn Leiand assured him that Israel Corp. had the
financial resources to make the investmenthe event that it decided to participate in

the project’ He alsotold Kan that it was essential for the meetings in China to go

” On Sepemberl8, 2006 Arneberg forwardetb Steinwascher an email Arneberg had
sent to V Cars’ executives memorializing a conversation he had with Kan Lei on
Septembed 7, 2006.In the emd, Arneberg reportthat Kan sal that the*President of
Chery, local government, and Beijing by now has lost faith in the ability ofBvicklin]
and [V Cars] to come up with the required $200 Milliortneberg alsstatedthat Kan
believedthat “Chey is fully free to work with anyone they wish — and have no
commitment to [V Cars].”(PItf. R. 56.1 Stmt. Appx., Ex. 31$teinwaschereported this
informationto Ofer. (PItf. R. 56.1 Stmt. Appx. Ex. M at 119)



forward—including the meeting between Ofer and Chery’'s GE&hd that Israel Corp.
would not consider funding the projdagtfore such a meetingdDef. R. 56.1 Stmt. Appx.
Ex. 1 §57) Chery subsequently agreed to several days of meetings in Wuhu, China in
mid-October. (Def. R56.1 Stmt Y 40)

While negotiating with Israel Corp. in September and October 2006 about
an investment in the joint venture with Chery, V Cars simultaneously pursued ategernat
investors for the project. For example,

. On September 19, 2006, Himelfarb sent an email to Bricklin discussing
other possible investors, suggesting that “we might wantng a
consortium of investors [to China] so they can compete for the
opportunity, allowing us to select the best offer.” (Def. R. 56.1 Stmt.
Appx. Ex. 61)

. On October 12, 2006, Himelfarb sent an email advising Bricklin of the
status of negotiations witBear Stearns and iStar, recommending a
“follow up contingent next week if Kan/Yin are amenable and ONLY IF
Bear/Istar are ready to commit under better terms” than those offered by
Israel Corp. (Def. R. 56.1 Stmt. Appx. Ex. 62 (V Cars, LLC 043112); Ex.
10 (Himelfarb Dep.) at 121; Ex. 63 (Bricklin 30(b)(6) Dep.) at 63-65)

. On October 26, 2006, Himelfarb sent an email to Bricklin stati@ven
Chery’s deep respect for him, Volker [Steinwascher] will be an important
piece of the puzzle if Istar makes aseaable offer.We will need to win
him over to our side ifiwhen we attempt to replace Ofer.” (Def. R. 56.1
Stmt. Appx. Ex. 65 (V Cars, LLC 091731); E2O (Himelfarb Dep.) at
161-162)

Himelfarb, Arneberg, Maurice Strong — an advisor to V Cars —
Steinwasher, Gilad, Ofer, Kan Lei, and Yi€hery'sCEO), attendedh series of
meetings in Wuhu, China mid-October 2006.(Def. R 561 Stmt {1 40-41) During

the meeting, Kantold Israel Corp.’s representatives, in the presence of Himelfarb and

Arneberg, tlat there was no commitment between Chery and V Cars, that Chery was

10



upset that V Cars had not yet secured the $200 million investment, and that Chery wanted
to make Israel Corp. a direct partner in the joint venture. (PItf. R. 56.1 Stmt.  238)

Ofer told Chery that he wanted to invest directly in the joint venture
without any involvement by V Cars. (PItf. Appx. Ex. MS{éinwascher Arb. Te8).at
134) As described by Himelfart®fer “told Chery that he wanted to invest directly in the
JV, didn’t know anything about [V Cars], not really interested in [the] US, ettie. .
had the nerve to say why should he invest in [V Cars] when we had done nothing. . . .
Then he asked Chdrjywhy the $200 million escrow[4and would it be necessary if he
came witlout [V Cars]. Kan again saifthat] without [V Cars], it would not be
necessary.”(PItf. R. 56.1 Stmt. Appx. Ex. 40)

On October 15, 2006, shortly after the Wuhu meetings concl@fed,
sent an email to Yin and Kan Lstiating “[a]s discussd we shalendeavor to find a
‘right’ solution for [V Cars] so that their efforts to date, are used to OUR benefitt” (P
R. 56.1 Stmt. AppxEx. 36 (emphasis in original). Soon thereaftegiStvascher and
Gilad proposedio V Cars a new structure ftarael Cop.’s investment, in which only
Israel Corp. and Chery would hold equity in the manufacturing joint venture, and V Cars
would participate in the joint venture’s profits, receiving 15% of Israel Corp.re sha
(PItf. R. 561 Stmt § 254, Def. R. 58. Stmt § 43) The distribution entity would be
owned 70% by Israel Corp. and 30%\Wb¥ars with the same profit spldiscussed
above. (PItf. R. 56.1 Stmt. § 254; Def. R.156tmt | 44)

Himelfarbmadetwo counter-proposals. (Def. R. 56.1 Stmt. § 45) The
first was that Israel Corp. would hold 100% of the equity in the manufacturing joint

venture, with Israel Corp. and V Cars splitting profits 85%/15%, and that V Cars would

11



hold 100% of the equity in the distribution venture, with Israel Corp. and V Cé#tsgpl
the profits 15%/85%. (Def. R. 56.1 Stmt. Appx. Ex. 55) The second proposal was for
Israel Corp. to purchase V Cars’ interest in the V &irsry joint venture for $50
million. (Id.) While there were subsequeatiiscussiondetween Himelfarb and
SteinwascherSteinwascher told Himelfarb thisrael Corp.’s newly proposed equity and
profit sharing structure was “not open” for discussion. (Def. R. 56.1 Stmt. Appx. Ex. 56)
On October 23, 20Q6dimelfarb sent an email ®teinwaschestating that
V Cars greal “with the idea of going forward with the feasibility study based on your
proposal for equity and profit share between [V Cars] and Israel Gdepare prepared
to take the next step, have Ofer open the escrow, and begin the feasibility study in
earnest.”(Def. R. 56.1 Stmt. Appx. Ex. 573teinwascher forwarded that email to Gilad,
with his own comment that “[t]his is the outcome of a lot of discussions with [V @ars]
the last days. This reflects 1. the acceptance of our proposal for equity ahshanirfig
... I’ hope you agree with this proposal.ti{PR. 56.1 Stmt. Appx. EX63 at
IC_VCARS_PRODB007263) On October 25, 2006, Israel Corp. sent a letter to Chery,
with copies to V Cars, “confirm[ing] that we have developed [a] solwtitim [V Cars] to
the satisfaction of both parties(Def. R 56.1 Stmt ] 48, Ex. 58) On October 26, 2006,
V Cars confirmed to Chery that they had “agreed on workable terms” with Gogel
(Def. R 56.1 Stmt. 1 49, AppXEXx. 59)
OnNovember 22, 2006, howevaricklin publicly announced that V
Carswas no longer pursuing a potential deal with ChéBef. R. 561 Stmt 58 Def.
R. 56.1 Stmt. Appx. Ex. 71That same daylimelfarb sent an email t6in stating that V

Cars had

12



decided to withdravirom the current negotiations concerning a minority interest
in a joint venture with you. Given the state of your product development, we do
not believe it is in the best interest of all parties to attemptémgeeer existing
products for North Amera.
(Def. R. 56.1 Stmt. AppxEX. 73) Also on November 22, 2008ricklin sent an email to
Ofer stating that
[a]fter much consideration, we have decided that a cooperation with you in a joint
venture with Chery and distribution in North America would lm®in the best
interest of all parties concerned. As such, please consider this our offitcad
that we do not intend to continue discussions with you in regard to this structure.
(Def. R. 56.1 Stmt. 1 60, Appx. Ex.)/Zhe email also statedGiven that we met this
week in Beijing with Dr. Kan and are currently negotiating with Chery,espectfully
ask that you withdraw from any further contact with CHeef. R. 56.1 Stmt. Appx.
Ex.74)
On November 28, 2006, Israel Corp. and Chery entered into a non-
disclosure agreement. (PItf. R. 56.1 Stmt. § 283) On November 29,Gildbsent a
letter toV Carsexpressing “surprise” at its withdrawal, noting that the two companies
“had reached agreement on a basis for a proposed joint venture with"@md advising
that Israel Corp. “would still be interested in pursuing a joint venture with your
participation.” (Def. R. 56.1 Stmt. { 61, Appx. Ex. 7B)e letter also stated that Israel
Corp. believedt was*“free to pursue negotiations with Chérppting thatChery had
“expressed significant doubts about concluding a business arrangement witts[¥ Ca
and hadstatedthat “there are no existing agreements or understandings between Chery

and[V Cars].” (Id.) V Carsdid not respond to Israel Corp.’s November 29, 26Gér.

(Def. R. 561 Stmt  62)
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On December 14, 2006, Israel Corp. and Cleatgred into an escrow
agreement in which Israel Corp. agreed to contribute $200 million in cash, and Chery
agreed to contribute $300 million in cash or kind, to establish a joint venture company
that would develop, manufacture, and distribute automobiles “for worldwide markets.”
(PItf. R. 56.1 Stmt. 1 289, Appx. Ex. 55) On December 18, 2006, Israel Corp. and Chery
entered into a Memorandum of Undersiagdo form a joint venture comparfltf. R.

56.1 Stmt. 1 290), and on February 17, 2007, a subsidiary of Chery and a subsidiary of
Israel Corp. entered into a joint venture agreement. (Def. R. 56.1 Stmt. { 66)

V Cars argues that the joint venture bet¢w the Chery and Israel Corp.
subsidiaries isimilar to the joint venture V Cars had developed with Chery. (PItf. R.
56.1 Stmt. 11 298-303For example, V Cars asserts that the cars slated for production by
the new joint venture are largely the saméhascars V Cars had planned to sell under the
NAPP, that the new joint venture also plans to sell cars under a “unique brand name”;
and that production numbers are the same. (PItf. R. 56.1 Stmt. { 20&84 Corp
asserts that business plan for the Israel Corp./Chery joint venture was eateduntil
2010, and thahe joint venture decided to engineer a “new generation of cars”. “the
joint venture made no use of any of the documents or information that [V Cars] provided
...." (Def. Resp. to PItf. R. 56.1 Stmt. § 298; Def. R. 56.1 Stmt. Appx. Ex. 1
(Steinwascher Deglfy 8991)

The joint venture between Israel Corp. and Cherggistered under the
name @ros Automotive Co., Ltd., and headquartered in Shanghai. (Def. R156tmt.

19 7671) In November 2011, Qoros announced plans to manufactunmanickt cars at

a new facility in Changshu, China, for sale primarily in China beginning in late 2013.
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(Def. R. 56.1 Stmt. 1 74, 78, 86) Qoros also announced that it has no plans to introduce
vehicles into the United States market. (Def. R. 56.1 Stmt.  87)

V Cars filed this actionmo October 23, 2009. (Dkt. No. 1) On March 3,
2010 —after Israel Corp. had filed a preotion letterassertinghat the Complaint
provided no basis for this Court to exercise personal jurisdiction over it (Feb. 23, 2010
Def. Ltr. 3 — this Court directed Carsto file an Amended Complaint settifgrth a
factualbasis forthe exercise gbersonal jurisdiction over Israel Corp. (Dkt. No. 22
March 31, 2010, V Cars filed an Amended Complaint. (Dkt. No. 23)

The Amended Complaimtieadsclaims for promissory estoppel (Count 1),
wrongful termination of partnership and/or joint venture (Count Il), breach of duci
duty (Count Ill), fraud and/or negligent misrepresentation and/or fraudulent mdate
and/or fraudulent concealment (Count IV), tortious interference with contrasch{),
misappropriation of trade secrets (Count VI), conversion (Count VII), guantum meruit
(Count VIII), civil conspiracy (IX§, unjust enrichment (Count Xanaccounting (Count
XI), and unfair completion (Count XII).

Israel Corpmoved forsummary judgmendn February 27, 2011. (DKkt.

No. 84)

RELATED LITIGATION

Before initiating thenstant action, V Cars sued Chery, several of its
officers, and Israel Corp. in thénited States District Court for the Eastern District of

Michigan. SeeV Cars, LLC v. Chery Auto. CoNo. 2:08ev-13113 (E.D. Mich. July 20,

2008) (Dkt. No. 1 (Cmplt.). On March 20, 2009, that court issued an order dismissing V

8 Plaintiff withdrew this cause of actidby letter dated April 22, 2010. (Apr. 22, 2010
PItf. Ltr. 8)
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Cars’ claims against Israel Corp. for lack of personal jurisdictitth.Dkt. No. 46) On
February 4, 2010, the court granted Chery’s motion to compel arbitration in the Hong
Kong International Arbitration Centreld( Dkt. No. 65) Thatarbitration is currently
pending. Case No. HKIAC/ARB/100223/R8002.1. (PItf. Br. 2 n.1)

DISCUSSION

LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment is warranted where the moving party shows that
“there is nogenuine issue as tmy material fact” and that it “is entitled to a judgment as
a matter of law.”Fed.R. Civ. P. 56( “A dispute about a ‘genuine issue’ exists for
summary judgment purposes where the evidence is such that a reasonable jury could

decide in the non-movastfavor.” Beyer v. Cntyof Nassau524 F.3d 160, 163 (2d Cir.

2008). In deciding a summary judgment motion, the Court “resolve[s] all ambiguities,

and credit[s] all factual inferences that could rationally be drawn, in fdibe garty

opposing summary judgment.” Cifra v. Gen. Elec., @62 F.3d 205, 216 (2d Cir.
2001).

. PERSONAL JURISDICTION

Israel Corp. argues that it is entitled to summary judgment because the two
prefatory meetings in New York, and the emails and telephone calls to anNéwm
York, do not provide a sufficient basis for the exercispasgonal jurisdiction (Def. Br.
at16-20) Plaintiff argues that Israel Corp. has waived the personal jurisdegios and
that,in any eventlsrael Corp. had sufficient contacts with New Y orkustify the

exercise opersonal jurisdiction over it(PItf. Br. at 3-8)
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The waiver issue is quickly addressédhder FedR. Civ. P.
12(h)(1)(b)(ii), a party waives a personal jurisdicta@iensavhen it fails to assert this
defensen a motio or“in a responsive pleading.” Israel Corp. pleaded lack of personal
jurisdiction in its Answer. (Dkt. No. 29 at T 137Accordingly, there has been no
waiver.

A. Applicable L aw

“A federal district court presiding over a diversity aatmust look to the
forum state’s general jurisdiction statute or larg statute to determine whether

personal jurisdiction exists over a nonresident deferidd#nson and Assocs., Inc. v.

Orthopedic Network of New Jerseyo. 98 Civ. 1020(LMM), 1998 WL 388534t *2

(S.D.N.Y. July 13, 1998) (citing Savin v. Rain808 F.2d 304, 306 (2d Cir. 1990) (citing

Arrowsmith v. United Press Int'B20 F.2d 219, 222-25 (2d Cir.1963))).

New York’s longarm statutg@rovidesthat

a court may exercise personal jurisdiction over anydumiciliary. . . who in

person or through an agerit: transacts any business within the state or contracts
anywhere to supply goods or services in the state; or 2. commits a tortious act
within the state . .; or 3. commits a tortious act without the state causing injury
to person or property within the state . . . if he (i) regularly does or solicits
business, or engages in any other persistent course of conduct, or derives
substantial revenue from goods used or consumed or services rendered, in the
state, or (ii) expects or should reasonably expect the act to have consequences in
the state and derives substantial revenue from interstate or international
commerce. . ..

N.Y. C.P.L.R. § 302(a) (McKinney 2008
The exercise of personal juristion must also comport with constitutional

due process principlesin this case, because the plaintgi[assertion of personal

® Israel Corp. also raised the personal jurisdiction issue in mgtien letter to the Court
(Feb. 23, 2010 Def. Ltr. 3), which then directed V Cars to amend its complaint to provide
a factial basis for the exercise of personal jurisdiction. (Dkt. No. 22)
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jurisdiction rests upon a state loagn statute, the relevant constitutional constraints are
those imposed by the Due Process Clause of the Fourteenth Amendieioti’ ex rel.

Licci v. Lebanese Canadian Bank, SA73 F.3d 50, 60 (2d Cir. 2012) (citation

omitted). “Where, as here, the plaintiff[] premise[s] [its] theory of personal jurisxdh
upon the New York longrm statute][courts]first consider whether the requirements of
the statute have been satisfied before proceeding to address whether the dxercise o
jurisdiction would comport with the Due Process Claudd.”

A. Jurisdiction Based on Transacting Business

“To determine the existence of jurisdiction under section 302(a)(1), a
court must decide (1) whether thdetedant ‘transacts any businegsNew York and, if
so, (2) whether this cause of action ‘arises from’ such a business transaBgshYan

Lines, hc. v. Walker 490 F.3d 239, 246 (2d Cir. 2007) (citation omittefJ.]he

overriding criterion necessary to establish a transaction of business isc@dyevaich
the defendant purposefully avails itself of the privilege of conducting aesivatithin
New York.” Licci, 673 F.3d at 61 (citation omitted). “As to § 302(a)(1)’s second
requirement,a suit will be deengeto have arisen out of a padyactivities in New York
if there is an articulable nexus, or a substantial relationship, between theasksrted

and the actions that occurred iniN¥ork.” HSH Nordbank AG New York Branch v.

19 «“The constitutional analysis under the Due Process Clause consists of twéesepara
components: the ‘minimum contacts’ inquiry and the ‘reasonableness’ inquiry. The
‘minimum contactsinquiry requires us to consider ‘whether the defendant has sufficient
contacts with the forum state to justify the court's exercise of personalgtiosd The
‘reasonableness’ inquiry requires us to decide ‘whether the assertion of persona
jurisdiction comports with ‘traditional notions of fair play and substantial justitieat

is, whether it is reasonable to exercise personal jurisdiction under the staoees of

the particular case.”_Licci ex rel. Licci v. Lebanese Canadian Bank, A2 F.3d 50,

60 (2d Cir. 2012) (internal citations omitted).
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Streef No. 11 Civ. 9408DLC), 2012 WL 2921875, at *4 (S.D.N.Y. July 18, 2012)
(citing Licci, 673 F.3d at 66). A single act within New York will, in the propease,
satisfy the requirements of section 302(a)(Licci, 673 F. 3d at 62 (citin@eutsche

Bank Sec., Inc. v Montana Bd. of Inyg.N.Y.3d 65, 72 (2008 (“[W]hen the

requirements of due process are met, as they are here, a sophisticatedmastitatier
knowingly entering our state — whether electronically or otherwise — to negmtihte
conclude a substantial transaction is within the embrace of the New Yorkiong-
statute.”).

Israel Corp. argues that it did not transact business in New York within the
meaning of Section 302(a)(1). (Déf. at 1719) It argues that “acts prefatory to the
transaction of business, despite occurring in New York, are insufficient in thesse
confer jurisdiction.” [d. at 18) V Carsounterghat Israel Corp.’s contacts with New
York were purposeful, angeara substantial relationship the causes of actiaet forth
in the Amended Complaint. (Pl8r. at 5) V Carsiotes that the meetings in New York,
and the emails and phone calls to and fidewv York,are the basis fats claims
grounded in partnership, misrepresentation, promissory estoppel, fraud, misappropriati
of trade secrets, and unfair competitiotd.)( This Court finds that V Cars has not
demonstratethat Israel Corpwastransacting busessin New Yorkwithin the meaning
of New York’s longarm statute.

“In applying the long-arm statute, ‘New York courts have cautioned . . .
that “defendants, as a rule, should be subject to suit where they are normally found, tha
is, at their preeminent headquarters, or where they conduct substantial business

activities. Only in a rare case should they be compelled to answer a suit in a jurisdiction
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with which they have the barest of contact.Aquiline Capital Partners LLC v. Finarch

LLC, No. 11 Civ. 3684, 2012 WL 1764218, at * 6 (S.D.N.Y. May 17, 2012) (quoting

Hutton v. Priddy's Auction Gallerie&75 F.Supp. 2d 428, 439 (S.D.N.Y. 2008)ting

McKee Elec. Co. v. Raular@org Corp, 20 N.Y.2d 377, 383 (196)()

In determining whether an out-efate defendant has transadvediness
in New Yorkwithin the meaning o€PLR 8§ 302(3(1), the Second Circuit has
consideredinter alia, “whether the defendant has an on-going contractual relationship
with a New York corporation, . . ahd whether the contract was negotiated or executed
in New York, and whether after executing a contract with a New York business, the
defendant has visited New York for the purpose of meeting with parties to thaatontr

regarding the relationship. .”. . Aquiline Capital Partners LL(2012 WL 1764218, at *

6 (quoting_Agency Rent A Car Sys. v. Grand Rent A Car C8fF.3d 25, 29 (2d Cir.

1996) (internal citations omitted)Here, of course, there is no claiand there could be
no valid claim—that V Cars and Israel Corp. ever entered antontract. Accordingly,

V Cars is arguing that meetings and communications that concededly nevedresal
contract provide a basis for the exercise of personal jurisdiction.

“New York courts have heJdhowever,] that . . . exploratory meetings
taking place in New York, ‘leading to nothing more than a proposal that was itself the
subject of further negotiations over the phone, by mail, and in meetings outside New
York,” are not sufficient contacts to constitute the transaction of business within the

meaning of CPLR 302(a)(1).Id. (quoting_C-Life Group Ltd. v. Generra C@35

A.D.2d 267, 267 (1st Dept. 1997)pealsoBenson & Assocdnc. 1998 WL 388531, at

*4 (“meetings in the forum state that are exploratory, unproductive, or insuaktaat
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insufficient to establish requisite contacts with the state”) (cRaige\Webbelnc. v.

WHYV, Inc., No. 95 Civ. 0052 (LMM),1995 WL 296398, at *3 (S.D.N.Y. May 16, 1995)).

Here, the only meetings that occurred in New York were “exploratory.”
As V Carshas explicitly concededheither Steinwascher nor Gilad promised anything to
V Carsat theNew Yorkmeetingsnor did the partiesegotiate any agreement during
those meetingsinstead, V Cars made presentations to Steinwascher ancaGdat
their business plans, and Steinwascher and Gilad expressed interest in factngsioins.
These contacts are not sufficient to provide a basis for the exercise of personal
jurisdiction undelICPLR § 302(3(1).

In WHV, Inc., 1995 WL 296398, at *3, for example, the court granted a

motion to dismiss based on lack of personal jurisdiction where plaintiff relied on
telephone calls from and to New York and occasional meetings in New York. The court
noted that “[t]elephone calls are insignificant for purposes of jurisdictiogpexehen
defendants use the telephonadttivelyparticipate in business transactions in New

York.” WHYV, Inc., 1995 WL 296398, at *3 (citinBarkeBernet Galleries, Inc. v.

Franklyn 308 N.Y.S.2d 337 (1970) (finding jurisdiction over a defendant who

participated in an auction by églhone)PaineWebber, Inc. v. Westgate Group, ,|7d8

F. Supp. 115, 119 (S.D.N.Y. 1990) (finding frequent phone calls and telecopies to
PaineWebber's office in New York insufficient for jurisdictional purposeswie

defendant did not intend to transact business in New YOrkjed States Theatre

Gunwyn/Lansburgh Ltd. P’ship825 F. Supp. 594, 596 (S.D.N.Y. 1993) (finding

defendant's “substantial” communication with the plaintiff in New York insiefficto

find jurisdiction when the defendant never intended to do business in New York).
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The court likewise noted thab€casional meetings in the forum state that
are exploratory, unproductive or insubstantial are insufficient to establislsitequi
contacts with the state(ld. citing PaineWebber748 F. Supp. at 11%jinding a meeting
in New York insufficient to meet the “transacting business” standard whenlzagerc

agreement modified at the meeting was negotiated in Texa®y, v. Haisfield 1990

WL 165687 (S.D.N.Y. 199Q)exploratory meetings in @& Yorkinsufficient even

though defendant contracted for services to be performed in New York); Saudi Computer

Aided Translation v. Weider Comn663 F. Supp. 1104 (S.D.N.Y. 1987) (an

unproductive and insubstantial meeting in New York may be insufficient to constitute
transacting businegs)

In grantingdefendant’s motion to dismiss, tiéHV, Inc. court found that

“during the three-year duration of the Agreem@Defendant’sJrepresentatives came to
New York only for three minor meetings. These meetings did not involve contract
negotiatiors, no contracts were signed, and the March 2, 1993 meeting was unproductive
since it did not, as planned, result in the expansion of PaineWsldffer'ts to sell
[Defendant] These events were no more theamdom’ and attenuated’ (Id.) The
same is true here, given that the New York meetiagdthe telephone and email
contactsdid not result in a contractual relationship.

While oourts in this district have found that “pg]iminary negotiations in
New York that are ‘essential to the existencéhefcontract’ provide sufficigrcontact to
establish New Yorls personal jurisdiction ovéa] non-domiciliary defendant Nee v.

HHM Fin. Ses., Inc., 661 F. Supp. 1180, 1184 (S.D.N.Y. 1987) (quoting Mayer v. Josiah

Wedgwood & Sons, Ltd601 F. Supp. 1523, 1531 (S.D.N.Y. 198king M.L. Byers,
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Inc. v. HRG Prod.,, Inc., 492 F. Supp. 827, 831 (S.D.N.Y. 198@gealso Lehigh Val.

Indus., Inc. v. Birenbaun®27 F.2d 87, 9(2d Cir.1979; Current Textiles Corp. v. Ava

Indus., Inc, 624 F. Supp. 819, 826.D.N.Y.1985) (stating that under the Second

Circuit's Lehightest, only in-forum negotiations that “substantially advance” or are
“essential”’ to formation of business agreement will support a legally sufficasis for
jurisdiction), here, no contraavas eveformed Accordingly,these preliminary
meetings were not “essential’ to a contract and cannot provide a basie éxercise of

personal jurisdiction) SeeHenneberry v. Sumitomo Corp. of Ad.15 F. Supp. 2d 423,

444 (S.D.N.Y. 2006) (“[A]bsent a distinct communication to be bound, a statement by
one party to another that evinces the speaker’s desire to consummate or further a
commercial transaction does not constitute a clear and umambiguous proriS8.”)

Sales (USA), Inc. v. Nitrochem Digbution LTD., No. 03 Civ. 2625 (SAS), 2004 WL

944541, at *4 (S.D.N.Y. May 3, 2004) (quotiBtrippit, Inc. v. Household Util., IngcNo.

88 Civ. 1173, 1989 WL 103673, at *5 n.4 (W.D.N.Y. Sept. 1, 198®p(iduct by both
parties which recognizes thatragment is not yet consummated establishes the non-
existence of a contract. . .).”

V Cars claims that “there is undisputed evidence that V Cars’ New York
office generated the exchange of equity proposals in late August, 2006, that led to
Steinwascher’selephone calls to New York with the original 28/15/57 equity offer, and
V Cars’ acceptance of such offer by email from New York.” (Bitf5) (citing PItf. R.
56.1 Stmt. 1 348) But this proves nothing, because it is undisputed that the alleged
agreement as to an equity split was merely the predicatertber discussionSeg e.q,

September 12, 2006 Himelfagimail toSteinwaschef‘l spoke with both [Arneberg] and
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[Bricklin] who agree in principle with your onird/two-third proposal._We woultike

to take the next step with you, [Gilad], and¢€.” (PItf. R. 56.1Stmt. Appx. Ex. 24)

(emphasis added) he alleged agreement concernir@8al5/57percentequity splitdid
not createa binding contract or promise put was merelysrael Corp.’sredicate for
further discussior’

As WHYV, Inc., 1995 WL 296398, at *3, indicates, phone calls and emails

to and from New York are not sufficient to justify the exercise of personallijcticsn

under the circumstances hef€ourts have consistently held . . . that such
correspondence with New York does not support the exercise of personal jurisdiction
where the undisputed facts demonstrate that the defendant ‘did not seek out a New York

forum.” Aquiline Capital Partner012 WL 1764218, at * 8 (quag Pryor, Cashman,

Sherman & Flynn v. Haisfie|dNo. 90-3586(RWS), 1990 WL 165687, at * 2-3

(S.D.N.Y. Oct.26, 1990) (finding two meetings in New York and telephone calls and
correspondenceetween New York anBlorida insuficient to confer jurisdictionand

citing PaineWebber Inc. v. Westgate Group., 748 F. Supp. 115, 119 (S.D.N.Y.1990)

(holding that the defendant did not project itself into New York by sending numerous

11 v Cars’ understanding that it had no binding agreement with Israel Corp. is evidenced
by its continued discussions — throughout September and October 2006 — with other
potential investorsSeeg e.qg, Def. R. 56.1 Stmt. Appx. Ex. 61; Ex. 62; Ex. 10 (Himelfarb
Dep.) at 121, 161-62; Ex. 63 (Bricklin 30(b)(6) Dep.) at 63-65; Ex. 65.

12 v Cars’ reliance otdedlund v. Products From Sweden, |r&98 F. Supp. 1087
(S.D.N.Y. 1988) is misguided. First, Hedlund the court found that plaintiff had made
a “sufficient” “prima facie showing” that the defendant had transacted busmiiesv
York. Hedlund 698 F. Supp. at 1091. Second, in HedJuhd joint venture negotiated

in New York resulted in a subst@ltbusiness agreement. at 1091-92. Neither is true
here. Sedarine Transp. Lines, Inc. v. Int’l Org. of Masters, Mates, & PjI686 F.

Supp. 384, 390 (S.D.N.Y. 1986) (finding that the statemethisre partners,” and “we
look forward to growig together- were insufficient to constitute an action for
promissory estoppel).
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telecopies and faxes to plaintfNew York offices where preliminary discussions and

negotiations took place in TexadFP Touring, LLC v. Polk Theatre, In€.7 Civ. 3341

(CM), 2007 WL 2040585, at * 11 (S.D.N.Y. July 12, 2007) (“electronic communications,
telephone calls, faxes or letters, in and of themselves, are generalhpooghdo
establish jurisdictiot).

Finally, V Carshas notdemonstratethat Israel Corp. purposefully
availed itself of a New York forury soliciting business in New Yorkrhe dealings
between these companies were the result of an inquiry by V Camseljian investment
firm to Israel Corp. in Tel Aviv, resulting in a meeting between Israel Corp.in&er
intermediary and V Cars’ principals in Nice, Fran¢Bef. R. 56.1 Stmt. | 21, Ex. 23)

The exercise of personal jurisdiction over Israel Corp. cannot be

predicated on CPLR 302(a)(1)

13 To the extent V Cars contends that its misappropriation and unfair competitios clai
arise out of business transacted in New York (PItf. Br. at 5), it fares no b&tter.
“misappropriation claim cannot be said to arise from transactions of business in Ne
York” where a New York meeting was merely “a link in the chain of events leaaling t
the claim for which relief is sought. Acoustical Degn, Inc. v. Control Elec€o.,, Inc,

No. 86 CV 1692, 1987 WL 8066, *3 n.7 (E.D.N.Y. Feb. 24, 19Bigrface Biomed.

Lab. Corp. v. Axiom Med. In¢600 F. Supp. 731, 737 (E.D.N.Y. 1985) (rejecting
argument that § 302(a)(1) provided a basis for personal jurisdiction over
misappropriation, unfair competition, and unjust enrichment clditosiyts have

uniformly held that jurisdiction will not lie und&r302(a)(1) where contract negotiations
were held in New York, but the alleged misappropriation of intellectual property
occurred after either the contract negotiations broke down or the contracteaeldat.”
(citing Am. White Cross Lab. Inc. v. H.M. Cote, In¢.556 F.Supp. 753, 759 (S.D.N.Y.
1983) Xedit Corp. v. Harvel Indus. Corp456 F.Supp. 725, 729 (S.D.N.Y. 1978);
Sterling Televisia Presentations v. Shintron C454 F. Supp. 183, 188 (S.D.N.Y.
1978); Sterling Television454 F. Supp. at 188 (rejecting argument that § 302(a)(1)
provided a basis for personal jurisdiction over misappropriateim; “Clearly the
unauthorized use occurred and the cause of action arose where the information was used
in the manufacture of [defendant’s] product, in its factory in Massachusetts. Wénere
no transaction of business in New York out of which this cause of action arose, and no
jurisdictionunder Section 302(a)(1).”)
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B. Jurisdiction Based on Tortious Act Within New Y ork

“A court will have personal jurisdiction over a defendant, pursuant to
8 302(a)(2), if the defendartdmmits aortious act within the state.’Virgin Entess.

Ltd. v. Virgin Eyes LAG No. 08 CV 8564LAP), 2009 WL 3241529, at * £S.D.N.Y.

Sept. 30, 2009) (quoting N.Y. C.P.L.R. 8 302(a)(2) (McKinney 200T))he New
York Court of Appeals has interpretgtis] subsection to reach only tortious acts
performed by a defendant who was physically present in New York when he committed

the act.” Id. (citing LonginesWittnauer Watch Co. v. Barnes & Reinecke, Ji&

N.Y.2d 443, 460 (1965) (“Any possible doubt on this score is dispelled by the fact that
the draftenen of section 302 pointedly announced that their purpose was to confer on the
court ‘personal jurisdiction’ over a natemiciliary whose act in the state gives rise to a
cause of action or, stated somewhat differently, ‘to subject non-residentsdode
jurisdiction when they commit acts within the sté}€citations omitted). “[I]n

Bensusan Restaurant Corp. v. Kitige [Second Circuit] declined to deviate from the

New York Court of Appeals’ decision in Longinggitnauer” Id. (citing Bensusan

Restaurant Corp.126 F.3d 25, 29 (2d Cir. 1997

Israel Corp. argues that tieeisno evidence that committed a tortious
act within New York. (Def. Br.at 19) V Cars counters that there is “uncontradicted
evidence that Steinwascher made misrepresensatiuring his August meetings with V
Cars in New York, that Gilad visited New York in early September and there made
misrepresentations to V Cars, and that Steinwascher took documents from NewaYork th

form the basis of at least two countsvo€ars’ Frst Amended Complaint.(PItf. Br. at
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7) V Cars claims thahese actions wetertious,because “each was done with the
knowledge that Ofer never intended fsrael Corp.Jto invest in V Cars.”(PlItf. Br. at 7)

There is no evidence, howevtrat Stenwascher and Gilad made
actionable misrepresentationkile meeting with V Cargr New York. It is undisputed
that neither made any promises or firm commitments to V Cars during these meetings.
(SeePItf. R. 56.1 Stmt. Appx. Ex. B (Bricklin Dep.) at 88: Did [Steinwascher] make
any promises to you at that timé® | don’t believe on that date. | think he simply said
he thinks this is something that Israel Corporation would be interesteddef’}R. 56.1
Stmt. Appx. Ex. 10KimelfarbDep) at 68(Q: Did Mr. Gilad make any promises to you
during that meeting in New York? Awouldn’t say promises, no.)).

As to the allegation thdsrael Corp. misappropriated confidential and
proprietary trade secret information disclose&teinwascheand Glad at the New York
meetingsthis claim is, of course, extraordinarily weak, given that V Cars has produced
no evidence that either man ever signed adiscosure agreement, and both have
denied doing so. Assuming arguertdat V Cars has made oupama faciecase of
misappropriationthis tort was not committed in New Yobkt rather in China, where the
trade secret information was allegedly used in connection with the newlydgome

venture between Chery and Israel Co8geAcoustical Dsign, Inc. v. Control Elecs.

Co., Inc, No. 86 CV 1692, 1987 WL 8066t*3 n.7 (E.D.N.Y. Feb. 24, 1987)

(misappropriation action dismissed for lack of personal jurisdiction; § 302(a)(2) found
not applicable wherplaintiff's trade secrets were allegedly usentake a product in
Canada; “[m]isappropriation is deemed to occur where the merchandise as issue

manufactured”)Sterling Television454 F. Supp. at 188 (misappropriation cause of

27



action arises where alleged trade secret information is used to maraitaptoduct);

R.E.D. Grp. Ltd. v. Rubber Fabricators, 823 F. Supp. 521, 524 (S.D.N.Y. 1971)

(“The unlawful misappropriation of trade secrets occurred, if at all, in WigghM,
where defendarg’manufacturing plants are located; it certainlyrabtioccur in New
York. Consequentl$ection302(a) 2 does not confer jurisdiction of the
misappropriation itself).
New York courts have narrowly construed Section 302(a)(2) to apply only
where a defendant’s wrongful conduct took place in New YdBke, e.g, Longines-

Wittnauer Watch Co. v Barnes & Reinecli® N.Y.2d 443, 464 (1965). Here,

misappropriation # it took place— occurred when Israel Corpu$[ed] trade secret

[information] in breach of an agreement, confidence, or duty’” in Chimizgrated Cash

Magmt. Sens., Inc. v. Digital Transactions, In®20 F.2d 171, 173 (2d Cir. 1990)

(quoting_Rapco Foam, Inc. v. Scientific Applications, |d@9 F.Supp. 1027, 1029

(S.D.N.Y.1979))}** Accordingly, personal jurisdiction over Israel Corpnrot be
premised on CPLR 802(a)(2).

C. Jurisdiction Based on Injury in New York

Section 302(a)(3) allows for “a nondomiciliary who ‘commits a tortious
act without the state causing injury. within the state’ [to] be brought before a New
York court to answer for his conduct if he has had sufficient economic contact with the
State or an active interest in interstate or international commerce coupled with a

reasonable expectation that the tortious conduct in question could have consequences

14 v Cars presents no argument that the tort of conversion took place in New York, and
the Court is aware of no evidence that would support such an assertion.
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within the Stag¢.” McGowan v. Smith52 N.Y.2d 268, 273 (1981) (quoting N.Y.

C.P.L.R. § 302(a) (3)).

UnderSection302(a)(3),any non-domiciliary who n person or through an
agent ‘commits a tortious act without the state causing injury to person or property within
thestaté may be subject to personal jurisdiction if Ifg fegularly does or solicits
business, or engages in any other persistent course of conduct, or derives albstanti
revenue from goods used or consumed or services rendered, in the state, orc{s)@xpe
should reasonably expect the act to have consequences in the stie\asisubstantial

revenudrom interstée or international commerce. . ..” Bank Brussels Lambert v.

Fiddler Gonzalez & Rodriguea71 F.3d 779, 790-91 (2d Cir. 1999)

As to the first prong, V Cars has offered eadence that Israel Corp.
regularly does or solicits business in New Yorkthat itderives substantial revenue
from goods or services used or consumed in New YoHe évents at issue in this case
likewise do noteveala “consistent,” “systematic,” dpersistent course of conduct” in

New York. SeeZiegler, Ziegler & Assocd LP v. China Digital Media CorpNo. 05

Civ. 4960(CM), 2010 WL 2835567at *6 (S.D.N.Y. Jul. 13, 2010) (“Although
‘[c]onsistent business visits to New York can . . . serve to establish a defendant’

connection to the forum under Section 30&H)),” Del Ponte v. Universal City

Development Partners, LidNo. 07€CV-2360 (KMK)(LMS), 2008 WL 169358, at *5

(S.D.N.Y. Jan. 16, 2008), such visiaist be ‘systematic.SeeGranadal elevision, Int'l

v. Lorindy Pictures Int'l. Inc., 606 F. Supp. 68, 72 (S.D.N.Y. 1984) (finding sufficient

contacts where defendant owned property in New York and visited New York for 124

days in eighteen montH)
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As to the second prong, it is undisputed that Israel Gegrtively
engaged innternational commercelsrael Corp. argues, however, that it couldhate
reasonably foresedhat its allegedly tortious actgould havea direct consequence in
New York. Israel Corpfurtherargues that a reasonablydeeeable direct consequence
in New Yorkis not merelyeconomic loss suffered by an entity that happens to be located
in New York. (Def. Br. at 20) V Carsdoes not argue that it suffered an injury justifyi
the exercise of jurisdiction und8ection 302(a)(3)(ij)but instead contends that personal
jurisdictionoverisrael Corpexists under 8 provision because of injusuffered by
Timothy Ciasulli,a car dealewho hadinvested $1.3 million in V Cars. (PItf. Br. S§ee
Pltf. R. 56.1 Stmt. Appx. ExE (Ciasulli Decl) 1 56)

V Cars claims that,

[i] n return for his $1.3M westment, Ciasulli (together with VV Cars’ other
investor dealers) was to receive a 15% equity interest in V Cars’ North American
distribution company, part of the 15% of V Cars’ 46@uity interest in the
Chery[V Cars] [joint venture], and four contiguous dealer territories in which to
exclusively sell the Chergourced cars manufacturedtitye CherylV Cars]
[joint venture].
(Id.) Ciasulliassertg¢hat “had the CheryV Carq joint venture . . . been fully
operational, . . . he would have sold thousands of cars to New York buyédgs.” (
(quoting PItf. R. 56.1 Stmt. Appx. Ex. E (Ciasulli Def].26)

“It has, however, long been held that the residence or domicile of the
injured party withifNew York] State is not a sufficient predicate for jurisdictjonder
CPLR 8 302], which must be based upon a more direct injury within the State and a
closer expectation of consequenaathin the State than the indirect financial loss

resulting from the fact that the injured person resides or is domiciled’tHeaatis

Foods, Inc. v. Standard Importing, C49 N.Y.2d 317, 326 (1980).lt"is settled New
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York law that the suffering of economic damages in New York is insufficient, aone
establish a ‘directinjury in New York for N.Y. C.P.L.R. § 302(a)(3) purpose®enguin

Group (USA) Inc. v. Am. Buddh&09 F.3d 30, 38 (2d Cir. 201@eealsoLehigh

Valley Indus. v. Birebaum 527 F.2d 87, 94 (2d Cir. 1975) (“[S]ection 302(a)(3) is not

satisfied by remote or consequential injuries such as lost commeuntfitd prhich occur
in New York only because the plaintiff is domiciled or doing business here.”).
“[Clourts determiniig whether there is injury in New York sufficient to

warrant8 302(a}3) jurisdiction must generally apply a stokinjury test,which asks

them to locate theotiginal event which caused the injuty.Bank Brussels Lambert71

F.3d at 79X citing Hermann v. SharoHosp., Inc, 135 A.D.2d 682, 683 (2d Dept. 1987)

(“The situs of the injury is the location of the original event which caused the injury, not
the location where the resultant damages are subsequently felt by thef)asaéalso

Weiss v. Greenburq, Traurig, Askew, Hoffman, Lipoff, Quentel & Wolff, P8A.

A.D.2d 861, 862 (3d Dept. 1981) (quotiAgqr. Eutectic Welding Alloys Sales Co. v.

Dytron Alloys Corp, 439 F.2d 428, 433 (2d Cir. 1971)l]t has been held that the situs

of a nonphysial, commercial injury is wher¢he critical events associated with the
dispute took plac€’.

Here, the “original event” that caused V Cars’ and Ciasulli’s injuries, if
any, took place in China, when Chery decided to embark on a joint venture ah Isr
Corp. Ciasulli’'s claimed injury is also entiregpeculative, anthus does not provide a
proper basis for the assertion of personal jurisdiction under Section 302(a)(3), which
looks to a defendant’s reasonable expectations. Personal jurisdictrdsraeé Corp.

cannot be exercised on the basis of CPLR § 302(a)(3).
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CONCLUSION

For the reasons stated above, Israel Corp.’s motion for summary judgment
is granted. The Clerk of the Court is directed to terminate the motion (Dkt. No. 84), and
to close this case.

Dated: New York, New York
September 30, 2012 SO ORDERED.

Fut Aopdgpte
Paul G. Gardephe
United States District Judge
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