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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ANTHONY WASHINGTON,

Plaintiff, MEMORANDUM OPINION
& ORDER
-against
09 Civ. 919 GG)
TAMMI CHABOTY ,
PAUL GONYEA, and
KEITH GRANGER,

Defendans.

PAUL G. GARDEPHE, U.S.D.J.:

Thisis a Section 1983 action broudiyt pro seplantiff Anthony Washington
against defendamifficers of Woodbourne Correctional Facility (“Woodbournat)o were
involved in the decision tdisciplinehim for communicéing messages of a personal nature to a
corrections officer Washington allegethatDefendants’ actions violated his right to due
processconstituted retaliation against him fitie exercise of his First Amendment rights to free
speech and free exercigkhis religion, and violated the Religious Land Use and
Institutionalized Persons Act, 42 U.S.C. 88 2@08eq.

Defendants have moved to dismiagguing hatWashington has failed to set
forth a due process or other constitutional violation, or a statutory claim, and that ewvean,
they are entitled tqualified immunity. For the reasons set forth below, Defendants’ motion to

dismisswill be GRANTED.
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BACKGROUND

The disciplinary charges against Washingttemfrom anincident that took
place on the evening éfugust 6, 2006, while Washington was working as a clerk in the Muslim
chaplain’s officdocated in the “FWing” at Woodbourne. (Cmplt. 1) Defendant Corrections
Officer TammiChabotywason duty in the F-Wing. (Cmplt. ) 2Washirgton had a good
relationship withChaboty and occasionally discussedMisslim beliefswith her. (Cmplt. | 3-
4; Ex. C 19-21)

At about 9:00 p.m., Washington called Chaboty intoctiegplain’soffice and
asked if he could give her a present. (Cmplf) YWashington thegaveChabotya copy of the

Quranand two sheets of notes that “infornfedr] about the Holy Quran and the methodology

! In determining the sufficiency of a complaint, this Court may consitderfactual allegations

in [the] . . . complaint, . . . documents attached to the complaint as an exhibit or incorporated in it
by reference, . . matters of whichudicial notice may be takefgnd] documents either in

plaintiffs’ possession or of which the plaintiffs had knowledge and relied on in briaging

Brass v. Am. Film Techs., In¢987 F.2d 142, 150 (2d Cir. 19933gealsoChambers v. Time
Warner,Inc., 282 F.3d 147, 153 (2d Cir. 2002) (documents that are “integral” to the complaint
may be considered on motion to dismiss); Cortec Indus., Inc. v. Sum Holdin@49A=.2d 42,

48 (2d Cir. 1991) (court may consider documents plaintiff relied oramifrg the complaint).

Here, this Court will consider the following documents because they are irategby
reference or relied upon in the Complaint: (1) the two sheets of notes Washingtauimstre
Quran that he gave to Chaboty; (2) the August 7, 2006 misbehavior report prepared by;Chaboty
(3) the transcript of Washington’s August 11-21, 2006 disciplinary hearing; (4) thesiA2y
2006 Superintendent Hearing Disposition Form; (5) the October 11, 2006 Review of the
Superintendent Hearing Disposition Form; and (6) the Appellate Division decwsiceraing
Washington’s Article 78 challenge to the determination finding him guilty of tunga prison
disciplinary rule (Washington v. Selsk48 A.D.3d 864 (3d Dept. 2008)).

While the Secnd Circuit has cautioned that “[lJimited quotation from or reference to
documents that may constitute relevant evidence in a case is not enough to iretnpseat
documents, wholesale, into the complaint,” Sira v. MqQrg&80 F.3d 57, 67 (2d Cir. 2004ere
Washington alleges that Defendant Paul Gonyea, Woodbourne’s Deputy Superintemileht, de
him due process by “mentioning evidence not found in the record in his statement of evidence
relied upon.” (Cmplt. § 71) Accordingly, the hearing transcript, which embodiesdbely is
“integral” to the Complaint.




followed in understandg its \erses.” (Cmplt. § 10Washingtonaterleft the chaplain’s office
and returned to his cell for the night. (Cmplt. T 11)

The following morningSergeanKeith GrangerChaboty’s supervisor, told
Washington that he would be placed in the Special Housing BHUW") as a result of the
Quran incident. (Cmplt. I 13-14ccording to theComplaint,DefendanGranger informed
Washington that he intended to prepare a misbehavior regaorerninghe incident and that
“Chaboty had a life of her own and she did not need [Washington] telling her how to live it.”
(Cmpilt. 1 18, 20)

That same dayChabotypreparedan Inmate Misbehavior Report in which she
recounted the evening’s events. (Harben Decl., Ex. B) Althoaghclcountof the incidents
similar toWashington’s, Chaboty’s report states that Washington approached her twite, firs
indicate that he wanted to speak with her and then to make clear that he was invibngpleakt
with him in thechaplain’s office. Id.) Chaboty’s eport emphasizes that “there were no other
inmates or staff in the immediate aredien Washington approached her, andasioeise$im
of violating prison rules concerningdfciting,” “ stalking,” and “©ommunicatingnessages of a
personahature to aremployee.” (d.) 2

BetweenAugust 11landAugust 21, 2008DefendantGonyea Woodbourne’s
deputy superintendent, conducted a hearing to determine whether Washington was guilty of
these rule infractions. At the hearing, Chaboty recounted the events of August 6, adding that

Washirgton was wearing “an eerie type of smile” when he summonei lggre her the Quran

2 “Communicating Messages of a Personal Nature to an Employee” is a form oktharnd’s
under Prison Rule 107.11. Under this rulrdssment “includes but is not limitemlusing
insolent, abusive or obscene language or gestures or writing or otherwise coatmgni
messages of a personal [natuein employee or any other person.” (Harben Decl., Ex. C at
42)



and that she found his expression “very unnerving.” (Harben Decl., Ex. C, at 28) Chaboty
described the incident as “nothing like I've ever experienced either waakiag officer or a

civilian in this department.” 1d. at 29) Deputy Superintendent i3@a reviewed the notes
Washington had inserted into the Quran, however, and found that they contained “nothing of a
personal nature” and merely addressed “ interpretation of the [Qurda] 4t @35) Chabotglso
confirmed that in the past Washington Halivays addressed [her] in a professional, respectful
manner,”and that she and Washington had “brieftghversedabout religion before the Quran
incident. (d. at 19)

During the hearing, Gonyea noted that “misbehavior report[s] should be watten a
soon as practical” after alleged misbehavidr &t 45) and that Chaboty had not prepared her
report untilthe day after the inciden{Harben Decl., Ex. B) Chabo&xplained her delay by
stating tlatshe knew that “something was not correct” alibatincident, but that she wanted to
seek “[Granger’s] opinion or advice” beforgiting a misbehavior repart(ld. at 23)

At the conclusion of the hearing, Deputy Superintendaoyeafound
Washington not guilty of thstalking and soliciting chargglsut foundhim guilty of violating

“Rule 107.11, harassment verbal by gesture, also . . . comments of [a] personabnature t

employees”
| found your conduct in this incident was harassing [in] that you asked to speak to
the officer but you did not go to her desk. You called her and gestured for her to
go into the office you were atNo one else was in the area at that time. You
presented to the officer that ybad a present for her. That was a message of a
personal nature.

(Id. at 50-51)

Gonyea summarized the evidence on which he based his findings as follows:

The evidence | relied upon is the following: the written report of Officer Chaboty
and her verbal testimony that you asked to talk to her, that yairredhin the



Muslim office and . . . nodded for her to go into the office. . . . Officer Chaboty
testifies she felt intimidated and uncomfortable with you trying to get her to go
into the office to speak to you, and you stating that you had a present for her.

(1d.)

Washington alleges that Gonyea “stopped the recording [at the conclusion of the
hearing]and told [Washingtothaf he only found [Washington] guilty . . . in order to separate
him from staff and transfer him.” (Cmplt. § 38)

After the hearing, Gonyeaompleted a Superinteadt Hearing Disposition Form,
in which he reiterated the basis for his findings and sentenced Washington to GbttaySHU
and loss of privileges, including access to religious services, packages from home, and phone
and commissary privilegegHarbenDecl., Ex. i Washington’s @mplaint aleges that he was
“forced to be in an unfurnished cell for at least 23 hours a day,” that he was “givéer smal
rations of mess hall food and denied group meals,” and that he was “limited to tHree-(3)
minute fiowers a weekand escorted everywhere (even to showers and recreation) shackled.”
(Cmplt. 1 42) Washington alleges that “[tjhese punitive conditions do not exist in thalgener
population,” and that he found the “the conditions in Woodbourne’s S.H.@xtremely
harsh.” (Cmplt. 1 42-43) Washington appealed his convitbidne State Department of
Correctional Servicedut the conviction waaffirmedby summay order on October 11, 2006.
(Cmplt. 142

According tothe Gmplaint, Washington wasansferred six times while serving
his SHU sentence. He experienced “filthy” cell conditionsvaas not permitted to atttend
Ramadan religious services. (Cmplt. { 47-49)

In October 2006, Washingtavas assigned to Franklin Correctional Facility,
where he alleges he was “denied a job working in the facility’s library duevevsdd] reports in

his prison file relating to the Woodbourne incident.” (Cmpilt. § 56) Washington was alsed deni



parole in May 2007, anke claimsthat the parole panel “congited the . . . disposition by
Gonyea of August 21, 2006, in making its determination.” (Cmplt. §&ft¢r another transfer
in July 2007 to Southport Correctional Facility, Washington alleges that he wasd'@goie
working as a clerk for the Muslim chaplain . . . due to adverse reports relating to the
Woodbourne incident that were placed in his prison files.” (Cmplt. I 63)

In January 2007, Washington brought4aticle 78 proceedinghallenging the
determination finding him guilty of harassmenthelThird Departmergoncluded thathe
harassment determination was not supported by substantial evidence:

Upon reviewinghis record, we do not find that substantial evidence supports the
determination at issuelhe female officer admitted that she had had

conversations with petitioner in the past concerning religion, and petitioner
testified that, based upon their conversations, he decided to give her the book as a
gift. Although the officer testified that petitioner exhibited an “eerie” smile kwhic

she found “very unnerving,” she did not indicate that he engaged in any
inappropriate or disrespectful behavior and she confirmed that he had always
addressed her professionally in the past. Petitioner's conduct appears to have
been a continuation of a coafirelationship between the officer and the

petitioner.

Under these circumstances, we cannot conclude that it rose to the level of
harassment as contemplated by 7 NYCRR 270.2(b)(8)(ii). Accordingly, the
determination must be annulled

Washington v. Ssky, 48 A.D.3d 864, 865 (3d Dept. 200@8)tations omitted) The court

directed the Commissioner of Correctional Services to “expunge all refetertbés matter
from petitioner’s institutional record.id.
In this action, Washingtoallegesthat

Defendant Gonyea violated plaintiff's rights to freedom of religious exercise,
freedom of speech, and due process of law by punishing him with a false
misbehavior report, failing to provide a fair and impartial hearing, finding him
guilty of false charges wibut evidence, mentioning evidence not found in the
record in his statement of evidence relied upon (“Chaboty testified she felt
intimidated”), punishing him with 65 days S.H.U., and transfeitimg] to
another facility in retaliation for plaintiff givim Chaboty a religious book and a



two-page communication. Defendant Granger violated plaintiff's rights to
freedom of religious exercise and freedom of speech by writing [a] false
misbehavior report and memorandum against plaintiff in retaliation fortiain
giving Chaboty a religious book and two-page religious communication.
Defendant Chaboty violated plaintiff's rights to freedom of religious exeemns|
free speech by writing a false misbehavior report against him in retaliation fo
giving her a ragious book and a two-page communication.

(Cmplt. § 71-73)

DISCUSSION

LEGAL STANDARD

“To survive a motion to dismiss,” a claim “must contain sufficient fdcnhastter,

accepted as true, tetate a claim to relief that is plausible on its facAshcroft v. Igbal 129 S.

Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009) (quoting Bell Atl. Corp. v. Twonaal U.S. 544,

570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)mé&king this determination, awrt must be
mindful of two corollary rules. First, the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclusiths Ih other words,
“[t]hreadbare recitals of tleéements of a cause of action, supported by mere camnglus
statements, do not sufficeld. (citing Twombly, 550 U.S. at 555). “Second, only a complaint
that states a plausible claim for rélseirvives a motion to dismissfd. at 1950 (citing

Twombly, 550 U.S. at 556). In addition, “[a] complaint which consists of conghustagations
unsupported by factual assertions fails even the liberal standard of Rule 12(b us v.

Sears, Roebuck & C087 F.3d 65, 70 (2d Cir. 1996) (citation omittedhe Supreme Court has

stated that “[d]etermining whether a complaint states a plausible claim for réllief woe a
contextspecific task that requires the reviewing court to draw on its pldgperience and

common sense.ld. (citation omitted).



BecausaVashingtonis proceedingpro se this Court is required to read his

complaint liberallyseeErickson v. Pardy$51 U.S. 89, 94 (2007) (quotistelle v. Gamble

429 U.S. 97, 106 (1976)) (“A dament filedpro seis to be ‘liberally construed).
Accordingly, this Court will construe the plaintiff's complaint “taise the strongest arguments

that [it] suggest[s].” Fulton v. Goord591 F.3d 37, 43 (2d Cir. 2009) (quoting Green v. United

States 260 F.3d 78, 83 (2d Cir. 2001)).

Il PLAINTIFF'S DUE PROCESS CLAIM

A. Atypical and Significant Hardship

The Complaint allegs that Defendant Gonyea violat@dintiff's right to due
processby punishing him with a false misbehavior report, failing to provieEreand impartial
hearing, finding him guilty of false charges without evidence, [and] mentiomidgreee not
found in the record in his statement of evidence relied upon (‘Chaboty testifiedtshe fel
intimidated’).”® (Cmplt.  71)

The Fourteenth Amendment to the Constitution provides that “no State shall . . .
deprive any person of life, liberty, or property, without due process of law.” U.S. Caestda
XIV, 8§ 1. The“threshold question . . . in all cases where an individual claims his due process
rights have been violated, is whether the alleged deprivation is substantial enawgtkédatihe

protections oflie Due Process ClausevicCann v. Coughlin698 F.2d 112, 120 (2d Cir. 1983).

In order tomeet this thresho)d[a] liberty interest must . . . be such that its deprivation would

subject the prisoner to ‘atypical and significant hardship . . . in relation to the orolic@gnts

% Although Ddendants argue that “[a] prison inmate masconstittionally guaranteed
immunity from being falsely or wrongly accused of conduct which may resthieideprivation

of a protected liberty interest,” (Def. Br. at 4 (quoting Freeman v. Rid&08tF.2d 949, 951,
(2d Cir. 1986)cert.denied 485 U.S. 982 (1988)), that is not the issue in this case. The
Complaint makes clear that Washington is challenging not merely the accsisatibe
Misbehavior Report, but his 65-day confinement in the SHU as well. For this reason, this
Court’s due process analysis focuses on the SHU sentence and not the Misbehavior Report
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of prison life.” Welch v.Bartlett 196 F.3d 389, 392 (2d Cir. 1999) (quoting Sandin v. Cgnner

515 U.S. 472, 484 (1995)).

In determining whether SHU confinement imposes an “atypical and significant
hardship,” the court must consider how it compares “to the hardships endured by prisoners in
general population.’'Welch 196 F.3d at 393This requires the court to make a “fantensive

inquiry,” examining ‘the actual circumstances of SHU confinement.” BaimRichards364

F.3d 60, 64 (2d Cir. 2004) (quoting Sims v. Art@30 F.3d 14, 23 (2d Cir. 2000) (internal
citation omitted)). “In the absence of a detailed factual record, [the Secanut Gas]affirmed
dismissal of due process claims only in cases where the period of timénspeitd was
exceedingly shor less than the 30 days that the Samplaantiff spent in SHU- and there was
no indication that the plaintiff endured unusual SHU conditiofalmer 364 F.3d at 65-66.

Here, the ©@mplaint alleges thatvashingtonwvas confinedn the SHU for 65
days,thathe wadocked inhis cell for 23 hours a day, denied rehabilitative and reentry
programs, given smaller rations of food than general population prispnevented from
attending religiouserviceslimited to three showers per week, escorted everywhere in shackles,
and denied phone, package and commissary privileges. drhpl&int also alleges that “[tlhese
punitive conditions do not exist in the general populdtiand that Washington'SHU sentence
has prevented him from obtaining several desirable prison jobs. (Cmplt. § 42) 56, 63

The Court finds that Washington has pled “sufficient factual matter” to
demonstrate that he experiencedatypical and significant hardship.Seelgbal, 129 S. Ctat

1949. Accordingly, the Court will assume for purposes of this motion that Washington had a



protected liberty interest in not being confined to the SHU, and that he was thesl ¢atitie
protections of the Due Process Clause during his August 26¢iflihary proceedind.

B. Adequacy of the Decisiommaking Process

Although the Complaint adequately pleads a deprivation of liberty sufficient to
invoke the protections of the Due Process Claasm when those protectioase applicable,

an inmate faeig disciplinary measures not entitled to “the full panoply of rights’ due to a
defendant in a criminal prosecutiénSira v. Morton 380 F.3d 57, 69 (2d Cir. 2004) (quoting

Wolff v. McDonrell, 418 U.S. 539, 556 (1974)). Instead, the inmate is onitfezhto “those

minimum procedures appropriate under the circumstances . . . to insure that tbeeatate-

right is not arbitrarily abrogated YVolff, 418 U.S. at 557These procedures inclu@d-hour
written notice of the charges; a written stateninthe factfinder as to the reasons for the
disposition and the evidence relied upon; tredright to call witnesses and present
documentary evidenaghen doing so will not interfere with “institutiohsafety or correctional
goals’ 1d. at 563-67.Washington does not dispute that these procedures were followed, but
alleges that he was found guilty on the basis of insufficient evidence.

The Supreme Court hdseldthat when an inmate challenges thitcomeof a

disciplinary proceeding osufficieng/ grounds, a reviewing court should uphold the outcome so

long as “the findings of the prison disciplinary board are supported by some eviddmee in t

* Washington also alleges that he had a protected liberty interest in not beifeyrednsithin
the prison system. (Cmplt. § 71) HoweVéan inmate has no justifiable expectatithat he

will be incarcerated in any particular prison within a Statéewis v. Rawson564 F.3d 569,
578 (2d Cir. 2009) (quoting Olim v. Wakinekgr#b1 U.S. 238, 245 (2002)), and therefttee
process rights [do] not attach when inmates [are] fiearexl from a lowessecurity prison to a
highersecurity one within the same state prison systefuang v. Johnsqr251 F.3d 65, 72 (2d
Cir. 2001) (citing Meachum v. Fan427 U.S. 215 (1976)). Thus, assuming Washington’s
account of Gonyea’s pokearirg commentss accurate (as this Courtust for purposes of this
motion), these allegationare insufficient to state@ue processlaim, because transfer between
prisons does not constitute an “atypical and significant hardshiger the Due Process Céau
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record.” Superintendent v. Hill472 U.S. 445, 454 (1985) (upholding revocation of good time

credits agmst due process challenge where disciplinary board’s finding was supppftschie
evidence”) “This standard is met if ‘there was some evidence from which the conclusion of the
administrative tribunal could be deduced . . . .,”” and does not regairevibwing court to

engage in “examnation of the entire record, independent assessment of the credibility of

witnesses, or weighing of the evidenteld. at 455(quoting Vajtauer v. Commissioner of

Immigration 273 U.S. 103, 106 (1927)). “Insteads tlelevant question is whether there is any
evidence in the record that could support the conclusion reached by the disciplimdryboa
Hill, 472 U.S. at 455-56.

Although theHill standard is intended to be deferential, so as to avoid
“threatening istitutional interests or imposing undue administrative burdeegjd. at 455, the
Second Circuit “has not construed the phrase ‘any evidence’ literally.” Luneoy.386 F.3d
481, 488 (2d Cir. 2004) (quotirtdill, 472 U.S. at 455). Rather, in praetjiit hasrequiredthat
the evidence relied on to impose a disciplinary sanction have some measuebibtyelSee

Gaston v. Coughlin?249 F.3d 156, 163 (2d Cir. 2001)g66me evidencestandardnay be met

even where the only evidence was supplied by a confidential informant, ‘as long dsathere

been some examination of indicia relevant to [the informant’s] credibilifgtipting

Giakoumelos v. Coughlir88 F.3d 56, 61 (2d Cir. 1996))aylor v. Rodriguez238 F.3d 188,

194 (2d Cir. 2001) (findinghat “some evidence” standard was not satisfied where hearing

> Although Washington prevailed his Article 78 proceeding challengingetharassment
determinationthe state court that considered his challenge was required by New York law to
determine whether the deputy superintendent’s finding was supjbyrtedbstantial evidencé
Washington v. Selskyl8 A.D.3d 864, 865 (3d Dept. 2008T.his requirement is sterner than
the ‘'some evidence’ standard necessary to afford due proc®isg.380 F.3dat 76 n.9 (quoting
Hill, 472 U.S. at 449). Accordingly, the fact that Washington prevailed in his Article 78
proceeding does not establish that he has a valid federal claim under the Gass Plause.
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officer stated that she relied on the statements of confidential informants and on “antianide
July 27, 1994,” no details of which were discussed in the findings);, [3%taF.3d at 489
(standard not satisfied where “the ‘evidence’ consisted solely of a bare accusatiamichm
who then refused to confirm his initial allegations”).

Here, the primary dispute is not about the content of the exchange between
Washington and Officer Chaboty on August 6, 2006, but rather Deputy SuperintGotget’s
interpretation of tat exchange. Washington admits that he summoned Chiabtbty chaplain’s
office, asked permission to give her a “present,” and then gawedugry ofthe Quran along
with interpretive notes. (Cmpilt. § 7-10) He contests only Gonyea’s conclusion that this
exchangeviolated the prison rule against “communicating messa@ personal nature to an
employee.”

Giventhat Gonyea needed only “some evidghto support his conclusion, the
proof presented at thdisciplinary proceedingiasadequate for Gonyea to find that Washington
had “communicated a message of a personal natuf@ffficer Chaboty. Washington has not
argued thahis actions related to his job at the prison or Chaboty’s official duties, so his
interaction with hecan only be understood as befofja personal nature.” Moreover,
Washington referred to the book as a “present,” and arranged to give it to OfficeryChiabot
the two were alone.(Harben Decl.Ex. C,at 26; Cmplt. § 7) Chaboty testified that
Washington’s use of the worgresent"“deeply concerned” her, and Washington himself
acknowledged that this may have been a “bad choice of words.” (Harben Decl., EX6 4@t
Chabotyalsotestified that Washingtoexhibitedan “eerie type of smile” when he handwest

the Quran and that she found his expression “unnervind. at(29) Given this evidence,

12



Gonyea’s determination that Wasgian hadcommunicated a message of a personal nature to
Chaboty was not unreasonable or unfounded.

Washingtorfurtherclaims that the Disposition Report does not satisfy due
process because, in the statement of evidence relied upon, Gonyea claimed thaty/“Cha
testified she felt intimidated,” when in factesgave no such testimony. (Cmplt. § 71) The
complete sentence at issue reatf3fficer Chaboty testified she felt intimidated and
uncomfortable with you trying to get her to go into the office to speak to you andaymg stou
had a present for her(Harben Decl., Ex. F) Although Washington is correct that Chaboty
never used the word “intimidated” in her testimony, she did testify that she astdritan were
in a deserted wing of the prison when he gave her the Quran, that she was “deepigaeby
the fact that he presented the book in question as a present,” and that “the whabe sitihti
circumstances just did not seem appropriate or . . . normal to me.” (Harben Decl., 836-C, a
28). She also described the incident as “nothing like ¢ver experienced either working as an
officer or a civilian in this department.ld( at 29) AccordinglyGonyea’s characterization of
Chaboty’s reaction as “intimidated and uncomfortable” was not unreasonable.

Finally, Washington emphasizes thataBbty waited until the next day pwepare
the disciplinary report, whedeally such aeportshouldbe preparedhe same day as the
incident. (Cmplt.  32) He also notes that Gonyea did not permit him to question Chtahety
hearing as to whetherealhad driven to the prison on her day ofpteparehe disciplinary
report. (d.  33) Neither of thesssueshas any bearing on the two relevant inquiheee,
however which are whethgil) Washington received the procedural protections reqbiyed
Wolff, 418 U.S. at 563-67; and (2) the disciplinary officer’s decision was supported by “some

evidence.”
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Although ths Court &ceptswWashington’sargument that hisonfinement in the
SHU constituted an atypical and significant hardship, thus triggering the protectithres@fie
Process Clause,ithCourt finds thahe received the procedugaiotections required byolff
and was disciplined on the basisaafecision that was supported kgfiable evidence.
Accordingly, Washington has not stated a claim for violation of his rights undeuth@i@cess
Clause of the Fourteenth Amendment.

. PLAINTIFF'S RETALIATION CLAIM

Washington also alleges that all three defenda@snyea, Chaboty and Granger
—violated his “rights to freedom of religious exercisea freedom of speech by writing [a] false
misbehavior report and memorandum against plaintiff in retaliation for pfaiitihg Chaboty a
religious book and two-page religious communication.” (Cmplt.  72) The Court intehpsets
claim to allege thaWashingtorwas entitlecunderthe First Amendment tgive a copy of the
Quran and higterpretivenotes to Chaboty, and that his SHU confinement constitetakation
for his exerciseof First Amendment rights.

In order to plea@ First Amendment retaliatioclaim, a plaintiff “must advance
non-conclusory allegations establishing: (1) that the speech or conduct at isqueteeted,
(2) that the defendant took adverse action against the plaintiff, and (3) that tceaxeatesal

connection between the protected speech and the adverse aD@wes v. Walker239 F.3d

489, 492 (2d Cir. 2001)Here, each defendattiok adverse action against Washington:
Chaboty and Granger were involved in preparing a misbehavior report concemi@gran
incident, and Gonyea imposdicipline based on the Quran inciderit is equally clear that the
adverse action was causally related toattegedly protected conducthe solebasisfor
Washington’s confinement in SHU was his act of giving Chaboty thrarQand notes

concerninghe Quranas a “present.’Accordingly,the onlyremainingquestion is whether

14



Washington’s conduct was pectedby the free speech or the free exercise clauses of the First
Amendment.

A. Free Exercise Claim

“Prisoners have long been understood to retain some measure of the constitutional

protection afforded by the First Amendment’s Free Exercise Claksed v. McGinnis 352

F.3d 582, 588 (2d Cir. 2003). However, “because the religious rights of prisoners must be
balanced agast the interests inherent in prison administration, free exercise claims ofgosison
are ‘judged under a “reasonableness” test testrictive than that ordinibrapplied to alleged

infringements of fundamental constitutional rights.” Pugh v. Gobvd F. Supp. 2d 477, 497

(S.D.N.Y. 2008) (quoting O’Lone v. Estate of Shahai8?2 U.S. 342, 349 (1987)).

In orderfor a prisoner to succeed on a free exercise claim, he “must show at the
threshold that the disputed conduct substantially burdens hesaybeld religious beliefs.”

Salahuddin v. Goordt67 F.3d 263, 274 (2d Cir. 2008) This showing does not require a

plaintiff to show that the impeded religious practice is mandated by his religioih doets

require him to demonstrate that thagiglus practice “is considered central or important to [his]
practice of [his religion].” Pugh 571 F. Supp. 2d at 499 (quotikgrd, 352 F.3d at 393-943ee
alsoAlameen 894 F. Supp 440, 448 (E.D.N.Y. 1995) (stating that “to impose a substantial
burden, government interference . . . must burden a belief central to a plairtdftsuse

doctring).

® In Ford the Second Circuit noted that “the Circuits apparently are split over whethamngns
mustshow a substantial burden on their religious exercise in order to maintain freisexe
claims.” Ford 352 F.3d at 592. Howeven, that casethe court “assufed] that the substantial
burden test applies,” because the plaintiff had not argued other@iisgélarly here, because
Plaintiff has not argued that the substantial burden test is inapplicable, this Goasshened
that it applies.
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Here,Washingtorhasnot pleaded that his act of giving Chaboty the Quran was
“central or important” to his religious beliefs, or that he was compelled bylig®neto giveher
a copy ofthe Quran. To the contrary, in the Complaint Washington states that he “wanted to
give [Chaboty] the religious book . . . in order for her to read it herself and to learn about the
religion of Islam,” and that hected*in response to her expressed interest to know about the
religion of Islam.” (Cmplt. &) Accordingly, Washingtomttributeshis desire to give
Chabotythe Quramot to a religious obligation, but rather to his belief that she would be
interestedn reading it. This is not sufficient to make out a free exercise claim.

B. Statutory Claim

The Gmplaint also allegethat Defendants violated Washington’s “religious
exercise rights to be free from substantial burden under the Religious Larmhdls
Institutionalized Persons Act of 2000 (RLUIPA).” (Cmpltll See42 U.S.C. § 200@¢c1(a).
TheRLUIPA provides that:

No government shall impose a substantial burden on the religious exercise of a

person residing in or confined to an institution . . . unless the government

demonstrates that imposition of the burden on that pergbnis-in furtherance

of a compelling governmental interest; and (2) is the least restrictive means of

furthering that compelling governmental interest.

42 U.S.C. § 2000ct{a). The Actprovides that “the plaintiff shall bear the burden of persuasion
on whether the . . . government practice that is challenged by the claim sabgtantdens
plaintiff's exercise of ragion.” 42 U.S.C. § 200@¢-2(b).

BecausaVashington has not pled that the prison regulation or disciplinary

proceeding at issydaced a substantial burden — or, indeegg;burden — on his religious

practice, his RLUIPA claim fasl
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C. Free SpeeciClaim

Washington also claims thBiefendants violatedis right to free speech under the
First Amendment. While “[a] prison inmate . . . retains those First Amendment tingtttare
not inconsistent with his status as a prisoner or with the legitimate penologicivas®f the

corrections system,’Shakur v Selsky 391 F.3d 106, 113 (2d Cir. 2004) (quoting Giano v.

Senkowskj 54 F.3d 1050, 1053 (2d Cir. 1995Yhe First Amendment is subject to severe
curtailment when its protections are inconsistent with the limitations inherent ineretawn,
especidl those limitations necessary for the safety and security of the prisoorment.”

Rodriguez v. Phillips66 F.3d 470, 478 (2d Cir. 1995gealsoJones v. North Carolina

Prisoners’ Union433 U.S. 119, 125 (1977) (“[t]he fact of confinement and the needs of the

penal institution impose limitations on constitutional rights, including those ddriwacdthe
First Amendment, which are implicit in incarceration”).
Accordingly, when an inmatechallenges a prisaregulation orfFirst Amendment

grounds,“the regulation is valid if it is reasonably related to legitimate penological intéfests

Shakur 391 F.3d at 113 (quoting Turner v. Saflég2 U.S. 78, 89 (1987)). This inquiry

involves consideration of four factors: (1) whether there is a “valid, rational cbone
between the prison regulation and the legitimate governmental interest putftovastify it,”

Turner, 482 U.S. at 89 (quoting Block v. RutherfpA®68 U.S. 576, 586 (1984)); (2) “whether

there are alternative means of exercighmgright that remain open to prison inmates,” Turner
489 U.S. at 90; (3) “the impact accommodation of the asserted constitutional ridihtsweibn
guards and other inmates, and on the allocation of prison resources generalnd i@d.) “tre
absence of ready alternativedd. “The prisoner-plaintiff bears the burden of proving that [a]
disputed regulation is unreasonable.” Shald®1 F.3d 106, 113 (quotingiang 54 F.3d at

1054).
17



The Second Circuit has cautioned that evaluation of pgrwalanterests isfact
intensive inquiry that is nairdinarily amenable to resolution on a motion to dismg&se
Shakur 391 F.3d at 11&eversing dismissal of a prisoner’'s First Amendment challenge to a
prison rule banning written materials frormauthorized organizations”)While “there are
regulations so obviously related to legitimate penological interests that ¢esllenthem may
be dismissed . . . based simply on (irrefutabtommon sense determinations,d. at 115, n.4
(quotingGiamo, 54 F.3d at 1059 (Calabresi, J., dissenting)), defendants in this case have not
argued that this is suchcase IndeedDefendants have not articulated g@nological interest
served bythe regulatiorbarring communications of a personal nature toreections officer
Accordingly, ths Court cannot find on theecord before ithat the regulation is reasonably
related to legitimate penological interesfss discussed belowplwever, to the extent that the
defendants may have violated plaintiff sgtiAmendment rights, they are shielded from liability
by the doctrine of qualified immunitySeePart V, infra.

V. PLAINTIFF'S CONSPIRACY CLAIM

The Gmplaint alleges that “[a]ll of the defendants conspired against plaintiff in
order to punish him with S.H.U. confinement and transfer him to another correctiorigt facil
due to anti-Muslim sentiment.” (Cmpilt. § 47) “In order to survive a motion to disnjiss [a
§ 1983 conspiracy claim, [plaintiff] must allege (1) an agreement betwstateaactoand a
private party; (2) to act in concert to inflict an unconstitutional injury; andn(®yvart act done

in furtherance of that goal causing damagé&3idmbrello v. County of Nassaf92 F.3d 307,

324-25 (2d Cir. 2002) (citing Pangburn v. Culber{s2®0 F.3d 65, 72 (2d Cir. 1999)Jhe

Complaint names onlistate correctionalfficers, however, andVashington has not allegéakts
demonstrating that conspiracy existed between a state actor and a private party. Accordingly,

his conspiracy clairmustbe dismissed
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V. QUALIFIED IMMUNITY

Defendants argue thdb the extent they violated Washington’s constitutional
rights, they are shielded from liability by qualified immunitiyhis argument will be addressed
only in connection with Washingtonfeee speech claim, becaubat is the only clainthat is
adequately pled

The doctrine of qualified immunity “shields government officials from liability
for damages on account of their performance of discretionary official functrswddr as their
condict does not violate clearly established statutory or constitutional rightsici ah
reasonable person would have known.”” Rodrig€zF.3d at 475 (quoting Harlow v.
Fitzgerald 457 U.S. 800, 818 (1982))A right is clearly established when ‘[t]he mimurs of the
right [are] sufficiently clear that a reasonable official would understaaitdathat he is doing

violates that right.”” Connel v. Signoracgil53 F.3d 74, 80 (2d Cir. 1998) (quotiHarlow, 457

U.S. at 818)).“At the motion to dismiss stagd a civil damages action, a defendant is entitled
to the shield of qualified immunity if the allegations of the complaint fail to state a clatiisha

conduct violatedd clearly established rigkit Charles W. v. Mayl214 F.3d 350, 356-57 (2d

Cir. 2000).

The Second Circuit usedhree factotest to determine whether a right is clearly
established. It considers “[f]irst, whetH#éne right]is ‘defined with reasonable specificity’;
second, whether ‘the decisional law of the Supreme Court opghveiate circuit court has
clearly established the righfand] third, ‘whether in light of preexisting law the unlawfulness of

the defendant official’s actions is apparentld. at 357 (quoting Francis v. Coughli#91 F.2d

43, 46 (2d Cir. 1989)kee alsoAnderson v. Recore817 F.3d 194, 197 (2d Cir. 2003).

As noted abovesignificantrestrictions orinmates speechareconstitutionally

permissiblein the prison environmenSeeJones433 U.S. at 125 (“The fact of confinement and
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the needs othe penal institutional impose limitations on constitutional rights, including those
derived from the First Amendment, which are implicit in incarceratiomle Second Circuit
has foundfor examplethat there is no “clearly established right*&pproach[] and speak out
against a corrections officer when the officer is . . . engaged in disciplining amotiate.”
Rodriguez 66 F.3d at 478. This is becau§j]hile case law establishes thatisoners retain
limited First Amendment rights, no case offers any suggestion that the FiratlAraet may
trample the concerns of safety and security that are paramount in the prisan’skttiat 479.
Here, an inmate’s “communicating messages of a personal nature” to a
corrections officer raises obviogafety and security concernis order forcorrectionsofficers
to maintain security and order within a prison, they must maintain professictaaicgigrom the
inmates. Limiting or prohibiting personal communications enables penal institictipreerve
thatnecessary distandetween inmates and guardss in Rodriguez this Court is aware of no
case suggesting that inmates have a right to communicate messages of a pewsernal nat
corrections officers Accordingly, ths Court cannot find that Washington’s punishment under
that regulation violated a “clearly established” rigiitd Defendants are entitled to qualified

immunity.’

" Because Washington has not stated a claim on which relief can be grantedhédessary to
address Defendds’ remaining arguments concerning collateral estoppel, lack of personal
involvement, and Eleventh Amendment immunity.
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CONCLUSION

For the reasons stated above, Defendants’ motion to dismiss the Complaint is
GRANTED. The Clerk of the Court is directed to terminate the motion (Dkt. No. 21) and to
close this case. Any pending motions are moot.

The Clerk of the Court is further directed to send a copy of this Order, via
certified mail, to Plaintiff Anthony Washington, 92-B-0151, Fishkill Correctional Facility, P.O.

Box 1245, Beacon, NY, 12508.

Dated: New York, New York
December 30, 2010
SO ORDERED.

Paul G. Gardephe
United States District Judge
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