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MARILYN H. EZZES,
Plaintiff and Counter-Defendant,
- against 09 Civ. 9612 (PGG)
WB IMICO LEXINGTON FEE, LLC,

Defendant and Counté&laimant.

PAUL G. GARDEPHE, U.S.D.J.:

Plaintiffs are purchasers of condominium units in “The Lucida,” a condominium
developmenin Manhattan sponsored and developed by Defendant WB Imico Lexington Fee,
LLC.} On March 19, 2012, this Court granted Plaintiffs’ motifatrssummaryjudgment and
deniedDefendant’scrossmotions for sunmary pdgment, holding thddefendant'dailure to
include tax lot numbers in the purchase agreements executed by Plaintiffsitehstiviolation
of the Interstate Land Sales Full Disclosure Act, 15 U.S.C. 88 1701-20 (2009) (“ILSA” or the
“Act”) that permits Plaintiffs to rescind the agreements and retio@ierdeposits. Rai v. WB

Imico Lexington Fee, LLC851 F. Supp. 2d 615, 626-28 (S.D.N.Y. 2012).

On February 8, 2013, Defendant moved for this Court to vacate its March 19,
2012 Memorandum Opinion andder (the “March 2012 decision”), and to grant suary
judgment inDefendant’davor, in light of theSecond Circuls intervening decision iBacolitsas

v. 86th & 3rd Owner, LLC702 F.3d 673 (2d Cir. 2012). (Rai Dkt. No. 63; Haskell Dkt. No. 76;

Benhamou Dkt. No. 73; Bauer Dkt. No. 75; Ezzes Dkt. No. 75)
For the reasons stated beldefendant’'smotionto vacatewill be granted to the

extent that this Court’'s March 2012 decision holds that the purchase agreenmssus aialate

! The Rais also sued Gary Barnett, who is a principal of WB Imico. (Am. CmaltD{&. No.
7) 1 7) “Defendant” as used in this order refers to both WB Imico and Barnett.



15 U.S.C. 8§ 1703(d)(1and that Plaintiffs Haskell Limited Inc., JessBenhamou, Garrett
Bauer, and Marilyn Ezzes are entitled to summary judgment. This Court nonethalisshabl
Plaintiffs Aviral Rai and Sangeeta Rai are entitled to summary judgbesdausehey were not
provided with a copy of the property report for the condominium, in violation of 15 U.S.C.
§ 1703(a)(1)(B). Defendant’'s motidor summary judgment on its counterclaims willdenied
as tothe Rai Plaintiffs but granted as tlaintiffs Haskell Limited Inc., Jessica Benhamou
Garrett Bauer, and Marilyn Ezzes

BACKGROUND 2

The Lucida is a condominium development located at 151 East 85th Neeet,

York, New York. (Pltfs. R. 56.1 Stmt. §°2Between June 25, 2007 and February 27, 2008,

2 Familiarity with this Court’s prior opinions and orders in this action is presuamel the Court
sets forth only a summary of the facts and rulings most pertinent to the mstaors.

% Unless otherwise noted, citations to the parties’ Local Rule 56.1 statemecésrcfactual
assertions that were admittedase deemed admitted because the opposing party did not
contradict them with citations to admissible evidenseeGiannullo v. City of New York322

F.3d 139, 140 (2d Cir. 2003) (“If the opposing party . . . fails to controvert a fact so set forth in
the moving party’s Rule 56.1 statement, that fact will be deemed admitted tip(Etamitted).

Plaintiffs Haskell, Benhamou, Bauer, and Ezzes filed joint summary judgmems pdpese
joint submissions will be cited according to their docket numbers on the Haskell (fdok&8
Civ. 9609).

There has been extensive motion practice in this case, including multiple roundsdiry
judgment briefing, during which the parties filed joint Local Rule 56.1 statenrediied earlier
Local Rule 56.1 statements, or filed slightly amended versions of earliat Rate 56.1
statements. The operative Local Rule 56.1 statements and responses arealltausas Pltfs.

R. 56.1 Stmt.” refers to Plaintiffs’ Revised Amended Joint Rule 56.1 Statemeiok Miaye?,

2011. (Haskell Dkt. No. 43) “Rai R. 56.1 Stnitrdfers to the Rais’ Rule 56.1 Statement, dated
Mar. 5, 2010. (Rai Dkt. No. 15) “Rai R. 56.1 Stiht.refers to the Rais’ Rule 56.1 Statement,
dated May 2, 2011. (Rai Dkt. No. 39) “Rai Supp. R. 56.1 Stmt.” refers to the Rais’
Supplemental Rule 56.1 Statement, dated Apr. 30, 2010. (Rai Dkt. No. 30) “Def. R. 56.1 Stmt.”
refers to Defendant’s Rule 56.1 Statement, dated May 2, 2011. (Haskell Dkt. No. 48) RPItf
56.1 Resp.” refers to Plaintiffs’ Joint Response to Defendant’s Rule 56.1 StatdatedtApr.

30, 2010. (Haskell Dkt. No. 30) “Rai R. 56.1 Resp. I” refers to the Rais’ Response to
Defendant’s Rule 56.1 Statement, dated Apr. 30, 2010. (Rai Dkt. No. 26) “Rai R. 56.1'Resp.



each Plaintiff executedsubstantally similar purchasagreementor a condominium unit in The
Lucida, and each paidefendant deposipursuant to those agreemeniai, 851 F. Supp. 2dt
619 n.3. Each purchase agreement specifieqtimaber of the condominium urptirchased
(Agreements 1 3)

The purchase agreemegntncorporatdy reference theffering plan for The
Lucida(the “Offering Plan”). (Agreements § Apr. 8, 2010 Haas Decl. (Haskell Dkt. No. 22),
Ex. A (Offering Plan) The Offering Plarsets forthtax lot numbers folhe Lucidaas a whole
describes its location in relation to streets and avenues in Manhattan, dekergagsdunding
neighborhoodindthe condition of the land on which the building is construdpdcifies the
number of stories anoshsement levels the building, and @vides extensive detaibbout the
building’s construction. (Offering Plan 1, 36, 25068) The Offering Plaralso lists the total
number of units in the building, describes the uaitd their construction materials in detaid
contains a chart tharovides the number of bedrooms and bathrooms in eacthnit,
approximatesquare footage of each unit and its associated storagearddbgoercenage of
the condominium’sommon elementassociated with ownership of eashit.> (Offering Plan
1, 22-26, 39-48, 264-66) he Offering Plan lists those common elements, as well as services and
facilities available to the unit owners. (Offering Plan33p Finally, the Offering Plan includes
floor plansthatshow the layout athe units andhe units’locatiors within the building.

(Offering Plan 26B49)

refers to the Rais’ Response to Defendant’s Rule 56.1 Statement, dated May 23, 2011. .(Rai Dkt
No. 42) “Def. R. 56.1 Resp.” refers to Defendant’'s Response to Plaintiffs’ Amended Jdleint R
56.1 Statement, dated March 16, 2011. (Haskell Dkt. No. 36)

4 «“Agreements” refers collectively to Plaintiffs’ purchase agreements.k@éinancial

provisions of the purchase agreements are set foRRiji851 F. Supp. 2d at 619 n.3.

> Unit ownership includes ownership of a percentage of the common elements of the
condominium development, such as the land on which the building sits, the corridors, and the
security system. (Offering Plan 5, 26-27)



Tax lot numbers for each individual unit are not provided in the purchase
agreements, nare they set fortin the Offering Plan incorporated therein.

Between June 23, 2009 and November 9, 20@&thkin two years of executing
their respective purchase agreemengmch Plaintiff sent a notice to WB Imico purporting to
revoke their purchase agreemdoe to WB Imico’s Beged failure to comply with ILSA’s
disclosure requirementgRaiR. 56.1 Stmt. If] 18 Ex. B, Pltfs.R. 56.1 Stmt. {;9May 2, 2011
Moss Decl.(Haskell Dkt. No. 84), Exs. 5, 10, 15,)2@laintiffs likewise demanded the
immediate return of their respective deposits. @&6.1 Stmtll, Ex. B Pltfs R. 56.1 Stmt. |
9; May 2, 2011MossDecl. (Haskell Dkt. No. 84), Exs. 5, 10, 15, 20) WB Imico has not
returned to Plaintiffs any portion of theleposits. $eeRaiR. 56.1 Stmtll § 19;Pltfs.R. 56.1
Stmt. 1 10)

On November 18, 2009, Plaintiffs Haskell, Benhamou, Bauer, and fiezes
complaintsclaimingthat Defendant violated ILSA by (1) failing to ligttax lot number for each
unit in each Rintiff's purchase agreement, 85 U.S.C. § 1703(d)(19llegedly requiresand (2)
including damages provisions in each Plaintiff's piage agreement that are not in accordance
with 15 U.S.C. § 1703(d)(3). (Haskell Dkt. No. 1; Benhamou Dkt. No. 1; Bauer Dkt.;No. 1
Ezzes Dkt. No. 1 That same day, the Rdiled acomplaint alleginghat Defendant violatetl5
U.S.C. 81703(a)(1)(B) byfailing to furnish a copy of the property report for the condominium to
thembefore they executed their purchase agreement.OjRaNo. 1) On January 28, 2010, the
Raisamended their Complaint to add claims under Sections 1703(d)(1) and (3) asalidyed
other Plaintiffs. Rai Dkt. No. 7) All Plaintiffs seek revocation of their purchase agreements,

return of their deposits, and attorneys’ fees and costs.



On or about December 28, 2009, each Plaintiff received a notice from WB Imico
setting a closig date of February 1, 20f0(Def. R. 56.1 Stmt. § 1; Apr. 8, 2010 Haas Decl.
(Haskell Dkt. No. 22) 7, Exs. E-H; Apr. 8, 2010 Haas Decl. (Rai Dkt. No. 48) §x,E) WB
Imico asserts that none of the Plaintiffs closed on the designated clowngndéthat the time
for Plaintiffs to exercise their rights to close under their respectinaghase agreements has
expired’ (Def. R. 56.1 Stmt. 7 2-3n April 2011, Defendant filed aounterclaim for breach
of contract against each PlaintiffRgi Dkt. No. 37; Haskell Dkt. No. 39; Benhamou Dkt. No.

38; Bauer Dkt. No. 37; Ezzes Dkt. No. 4Defendant seeks a declaration that it may retain
Plaintiffs’ deposits, and an award of attorneys’ fees and costs.

DISCUSSION

LEGAL STANDARD

Federal Rule of Civil Procedure 60 provides that “[o]n motion and just terms, the
court may relieve a party or its legal representative from a final judgnrdet, or proceeding
for...any...reason that justifies relief.” Fed. R. Civ. P. 60(bj{(&)der Local Rul&5.3, a
motion for reconsideration may be granted . . . when there has been ‘an interhamigg it

controlling law.” Kirkland v. Cablevision SysNo. 09 Civ. 10235 (LAPJKNF), 2013 WL

4509644, at *1 (S.D.N.Y. Aug. 23, 2013) (quoting Henderson v. Metro. Bank & Truss@d.

F. Supp. 2d. 372, 376 (S.D.N.Y. 200%gealsoVirgin Atl. Airways Ltd. v. Nat’l Mediation Bd.

956 F.2d 1245, 1255 (2d Cir. 1992) (“The major grounds justifying reconsideration are an

intervening change of controlling law, theagability of new evidence, or the need to correct a

® Plaintiffs dispute that all Plaintiffs received such a notice (Pltfs. R. 5&f. §el), but they
have not cited to admissible evidence in support of their claim.

’ Plaintiffs dispute that they declined to close on the designated closing dabagtheir time
to exercise their rights to close has expired, asserting that they had prexesasided their
purchaseagreements under ILSA. (Pltfs. 86.1 Resp. {1 2-3; Rai R. 5&Résp. 1 6)



clear erromor prevent manifest injustice.” (internal quotation omitted))ec&use the law is
constantly evolving, a new decision clarifying the applicable substantivenégy justify
reexamining a deal of summary judgment.’Kirkland, 2013 WL 4509644, at *1 (quoting

Caribbean Wholesales & Serv. v. U.S. JVC Calpl F. Supp. 2d 236, 240 (S.D.N.Y. 2000)).

Summary judgment is warranted when the moving party shows that “there is no
genuine dispute as any material fact” and that it “is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “A dispute about a ‘genuine issue’ exists for summary judgmenepurpos

where the evidence is such that a reasonable jury could decide in the non-sniawvant”

Beyer v. Cnty. of Nassa®24 F.3d 160, 163 (2d Cir. 2008) (citing Guilbert v. Gard4g&d F.3d
140, 145 (2d Cir. 2007)). “The same standard applies where, as here, the partiesstled c

motions for summary judgment. . ..” Morales v. Qeliriintm’t, Inc, 249 F.3d 115, 121 (2d

Cir. 2001) (citingTerwilliger v. Terwilliger, 206 F.3d 240, 244 (2d Cir. 2000)).

Il. THE PURCHASE AGREEMENTS DO NOT
VIOLATE ILSA'S LOT DESCRIPTION REQUIREMENT

Section 1703(d)(1) of ILSA provides that

[a]ny contract or agreement which is for the sale or leas¢nmireexempt]iot . . .
which does not provide . . .g@scriptionof thelot which makessuchlot clearly
identifiableandwhichis in aform acceptabldor recordingby the appropriate
public official responsible for maintaining land records in the jurisdiction in
which the lot is located . . . may be revoked at the option of the purchaser or
lessee for two years from the date of the signing of such contract or agreement

15 U.S.C. 8§ 1703(d)(1) (emphasis addddihder New Yok law, the conveyance of a
condominium cannot be recorded unless accompanied by a report that includeddhe

information for the unit.Rai, 851 F. Supp. 2d at 626 (citing N.Y. R@abp. L.§ 333(1-



e)(ii)(3)).2 Accordingly, inits March 2012 decision, this Court held thatphechase
agreements at issue hetelate Section 1703(d)(1)pecause they daot contain tax lot
information for the individual unitgnd therefor@re not th a form acceptable for recordiig.
Rai, 851 F. Supp. 2d at 626-28.

After this Court’s decision, the Second Circuit issued a decisiBadolitsas v.

86th & 3rd Owner, LLC702 F.3d 673 (2d Cir. 2012)n that case, purchasers of a

condominium unit sought to revoke their purchase agreement 8atem 1703¢)(1), because
it did not contain a “unit description clause” specifying “the liber, page and dateatimg of
the declaration,” which are detaiigcessary for recordirggcondominium unit deed under New
York law. Bacolitsas 702 F.3dcat 81. The district court granted the purchasers’ motion for
summary judgment odifferentgrounds, holding thdiecause the purchase agreement itself
could not be recorded under New York law, it was not “in a form acceptable for re¢adathg
therefore wlated Section 1703(d)(2).d. at 679.
The Second Circuitejected thigeasoning, holding that “under 15 U.S.C. 8

1703(d)(1), the ‘description of the lot’ in the underlying contract or agreement — and not that
contract or agreement itselfmust be ‘in a form acceptable for recording’ in the ‘jurisdiction in
which the lot is located®”

The phrase “which is in farm acceptable for recording” is 1703(d)(1)modifies

the word “description” at the beginning of that same seetemot the more
distant nouns “contract or agreement” located in the prior sectiormhe most

8 N.Y. Real Property Law § 333@ii)(3) provides: “A recording officer shall not record or
accept for record any conveyance of real property affecting land in New tétekusless
accompanied by a transfieaport form prescribed by the commissioner of taxation and finance
... [which] shall contain . . . the appropriate tax map designation, if any.”

® The District Court found that the purchase agreement could not be recorded bdtadismit
been “ackowledged or proved, and certified, in the manner to entitle a conveyance to be
recorded. . . .””_Bacolitsas v. 86th and 3rd Owner, | NG. 09 Civ. 7158 (PKC), 2010 WL
3734088, at *6 (S.D.N.Y. Sept. 21, 2010) (quoting N.Y. Real Prop. L. 8294
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natural reading of 8 1703(d)(1herefore, is that a “contract or agreement” may
be revocable within two years of the date of signing if that document does not
include adescriptionof the lot in question which (1) “makes such lot clearly
identifiable” and(2) “is in a form acceptable for recordingWhether the contract
or agreement itself is “in a form acceptable for recordimgnmaterial.

Additionally (and contrary to the district court’s reasoning), that a deseript a

lot standing alone may not be recordable under New York law does not compel a
different construction of 8 1703(d)(1Y.hedistrict court read into the statute
language that is not ther&ection 1703(d)(1) does not require that the description
of the lot be aecordabledocumentonlythat it be “inaform acceptabldor

recording’ . . .

Finally, reading8 1703(d)(1) to require that the descriptafra lot — and not the
agreement or contraetbe “in a form acceptable for recording” aligns with

ILSA’s underlying purpose. One of the core functions of ILSA is “to prevent
false and deceptive practices in the sale.ofland by requiring developers to
disclose information needed by potential buyers.” Flint Ridge Dev. Co. v. Scenic
Rivers Asi of Okla., 426 U.S. 776, 778 (197&eeBodansky v. Fifth on the

Pak Condo, LLC 635 F.3d 75, 80 (2d Cir. 2011) (observing that ILSA was
enacted in response to an epidemic of unscrupulous marketing and sale of
undeveloped subdivided land and was designed to “require[ ] full disclosure to
buyers of [such] land”)accordLong v. Merrifield Town Ctr. L.R.611 F.3d 240,
245 (4th Cir. 201Q)Winter v. Hollingsworth Props., Inc777 F.2d 1444, 1446-47
(11th Cir. 1985). Construing § 1703(d)¢h)mandate that the description of a lot
in a contract or agreement be clear and specific enough to satisfy generally the
local recording statutes “in the jurisdiction in which the lot is located,”
1703(d)(1) furthers this goal because it guarantees thatldpers provide

potential buyers with the information they need to make an informed decision
about their purchaseéSeelLong, 611 F.3d at 245. By comparison, interpreting the
statute to require that the contract or agreement satisfy the technicadmesis

for recordability in the applicable local jurisdiction does not further this purpose.

Id. at 679-80.

Turning to the purchasers’ argumémat the purchase agreement was deficient
under ILSA because it did not contain a form setting fdréh“liber, page and date of recording
of the declaratiofi the Second Circuit founthat

nothing in 8 1703(d)(1) suggests that Congress intended that the description of the
lot mandated under ILSA be coextensive with what is required for conveyance of
anindividual unit in the relevant jurisdiction. . ILSA’s origins confirm that

Congress was concerned with disclosure,cootveyance. By enacting ILSA,
Congress sought to curtail rampant misleading advertising and sale of
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undeveloped subdivided land bseating a national standard to guarantee full
disclosure for the benefit of prospective buyers, not to harmonize local
requirements for the conveyance of undeveloped lots.

Id. at 681-82.
In rejecting the purchasers’ argument, the Second Catsgemphasizedhat
“their construction of the statute contradicts industry practice”

[1]t is common in New York for sponsors to offer units for sale and to enter into
purchase agreements for those units prior to the filing of the condominium
declaration. . . And because a condominium declaration ordinarily cannot be
filed until new tax lot numbers are assigned to each unit, which can only occur
once construction is completzeN.Y. Real Prop. L. 8 339-p, buyers often will
execute purchase agreements before the declaration is recadedpr to
completion of the developmenklaintiffs’ interpretation would prohibit this

common and longtanding practicelf, as Plaintiffs urge, the description of the

lot must be in a form acceptable for recording the deed, then a purchase
agreementor a unit could be executed only after construction was finished
because it is only at that point that the declaration would be recorded, and thus
that the “liber, page and date of recording of the declaratiarquired for a
deedseeN.Y. Real Prop. L. 8 339-0 — would be obtainable. Nothing in ILSA
suggests that Congress intended this outcome. To the contrary, other provisions
of the statute confirm that Congress was aware of the practice-cbmaetion

sales and contemplated that the description of a unit required under § 1703(d)(1)
may not be adequate for conveyance.

Id. at 682. The court went to conclude that under the “plain language” of Section 1703(d)(1),
“the description of the lot need not be equivalent to the type of description required to convey the
unit,” and that the description of the unit set forth in the Bacolitsas purchase agrsatisfied
ILSA. Id. at 683-84.

This Court’s March 2012 decision cannot stand uBdeolitsas This Court had
concluded thaPlaintiffs’ purchase agreemts violated ILSA because th&ere not suitable for
recording the conveyance of the units, given that they did not contain tax lot numbkes for t

units. Bacolitsagnakes clear that ILSA addresseléstlosure, notonveyancg Id. at681. The

10
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fact thatthe purchase agreements ao¢recordable- because they lack tax lot numberss
immaterial.” Id. at 680.

Plaintiffs arguethatBacolitsads not fatal to their causbecauséhe issue of tax
lot numbers was not squarely pretithere (Pltfs. Opp. Br. (Haskell Dkt No. 80) at3) The
Second Circuit’s reasoning as to “liber, page and date of recording of the tieclaapplies
with equal force to unit-specific tax lot numbers, howevdre Circuit explicitly acknowledged
that(1) tax lot numbers would not be available for unityeétto-be-constructed condominium
developments such as that purchaseBdolitsasand (2) purchasers commonly execute
purchase agreements famits in condominium developments not yet completgacolitsas 702
F.3d at 682. The court nonetheless held that the absence of informatiparchase agreement
that would benecessary for conveyaneesuch as tax lot numbers — does not present a disclosure
issue under ILSAhecause “Congress was aware of the praofipge.completion sales and
contemplated that the description of a unit required under § 1703(d)(1) may not be adequate for
conveyance.”’ld. In sum, after Bacolitsashere is no tenabkrgument that purchase
agreements must contain tax lot numbers in order for developers to avoid a risk abresciss
under Section 1703(d)(1).

Plaintiffs have not othenseargled thatthe descriptions of their units in the
purchase agreemerdse deficienunder ILSA. In Bacolitsasthe Second Circuit found that a
desciption containing the following information satisfied ILSA:

(1) A “[d] escription of the land on which the building and imgnonents are or
are to be located[;]”

(2) A “[d]escription of the building, including the location of the building by
reference to fixed nmuments or tax map parcel data, stating the number of
stories, basements and cellars, the number of units and the principal materials
of which it is or is to be constructed[;]”
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(3) “The unit designation of each unit, and a statement of its location,
approximate area, number of rooms in residential areas, and common element
to which it has immediate access, and any other data necéssiés proper
identification[;]” and

(4) A “[d] escription of the common elements and a statement of the common
interest of eaclunit owner.”

Id. at 684 n.6 (quoting N.Y. Real Prop. L. 8 339-n).

As discussed abovPJaintiffs’ purchase agreemerardthe Offering Plan
incorporated thereinontain all of this information. Accordinglilaintiffs’ purchase
agreements do not vid&Section 1703(d)(19f ILSA, and Plaintiffs are not entitled to
rescission on the grounds that Defendant made inadequate disclosure under thahprovisi

[I. THE PURCHASE AGREEMENTS DO NOT VIOLATE
ILSA'S LIQUIDATED DAMAGES CLAUSE

Plaintiffs alsoargue thatheir purchase agreements egeocable under Section

1703(d)(3) of ILSA (Am. Cmpilt. (Rai Dkt. No. 791 7079, Cmplts.(Haskell Dkt. No. 1;
Benhamou Dkt. No. 1; Bauer Dkt. No. 1; Ezzes Dkt. Nd|TI55-64) Section 1703(d)(3)
provides that purchasagreement may be revoked within two yearsxacutionf it does not
statethat, in the event of purchaser’reach, the developer

shall refund to such purchaser any amount which remains after subtraci{Ay

15 per centum of the purchase price of the lot, excluding any interest owed under

the contract or agreement, or the amount of damages incurred by the [developer]

as a result of such breach, whichever is greater, (B)rthe amount paid by the

purchaser . .with respect to the purchase pramfethe lot, excluding any interest

paid under the contract or agreement.
15 U.S.C. § 1703(d)(3). Plaintiffs contend that their purchase agreements do not include
this language and are therefore revocaBlecause this Court held its March 2012

decison that Plaintiffs’ purchase agreements were revocable under Section 1703(d)(1), i

did not reach this argumenRai, 851 F. Supp. 2d at 621 n.7. Having now found —in
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light of Bacolitsas-thatPlaintiffs’ purchase agreements satisfy Section 1703(d)(1), the
Court will now consider whether the agreementsiolate Section 1703(d)(3f.
Plaintiffs’ purchase agreements provitat if a Plaintiffdefauls undeithe
purchase greement
[Developef (a) may retain all sums depositedPyrchasehereunder ...
together with interest earned thereon, and (b) shall have the right to reteive al
any portion of the Deposit (if some has not been previously paid) together with
such additional sums as may aggregate the amount of damages incurred by
[Developet. . . . Notwithstanding the foregoing, if and only to the extent that the
sale of the Unit is not exempt from the provisions of [ILSA], the amount of the
Deposit to be retained by [Developer] ugeurchaser’gdefault] . . . will be the
greater of (i) fifteerpercent (15%) of the Purchase Price (excluding any interest
owed) or (ii) the amount of damages incurred by [Developer] due to the default.
(Agreements 15.2) The purchase agreements further provide that
Purchaser shall be obligated to reimbui3eVieloper] for any legal fees and
disbursements incurred by [Developer] in defending [Develspeghts under
this Agreement or, in the evelAtirchasedefaults under this Agreement beyond
any applicable grace period, in cancelling this Agreement or otbermforcing
Purchaser'sbligations hereunder.
(Agreements Y 32)
Plaintiffs argue that the conditionanguage used to describe the application of
ILSA vitiates therequired statutory noticbecause it does not clearly communicate that
Defendant is barrefilom collecting damages in excess of what is permiuteterthe Act. (May
2, 2011 Plifs. Br. (Haskell Dkt. No. 62) at 17-18his argument was squarely rejected by the
Second Circuit iBacolitsas There, the Send Circuit held that Section 1703(8) of ILSA

was satisfied by language identical to that found in paragraph 15.2 of the purcleaseeands

19 plaintiffs do not brief their Sectior703(d)(3) claim in their opposition to Defendant’s instant
motion to vacate and for summary judgmer8edPItfs. Opp. Br. (Haskell Dkt. No. 80))
Nonetheless, this claim is pleaded in Plaintiffs’ complaints, was the subjeclief baefing

(seeMay 2, 2011 Pltfs. Br. (Haskell Dkt. No. 62) at 17-19), and is addressed by Defendant in its
briefing on its instant motions.SéeDef. Br. (Haskell Dkt. No. 78) at 8 Therefore, this claim
must be addressed in order to resolve Defendant’s motion for summary judgment.
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here. Bacolitsas 702 F.3d at 685. As the Second Circuit explained, “[t}he language of the
contract is clear: insofar as ILSA applies, the ligtedl damages for Plaintiffs’ breach shall be
capped at the greater of 15% of the total purchase price or actual damages lasfadefault.”
Id. Accordingly, Plaintiffs are not entitled to revoke their purchase agresmeithe basis of
the conditimal language Defendant employed

Plaintiffs furtherarguethattheir purchase agreements violate ILSA because they
do not affirmatively require Defendant to refund any portion of their depositsy Z, 2011
Pltfs. Br. (Haskell Dkt. No. 62) at 17) This argument is unavailing. There is no medningf
difference between the language in ILSAvhich sets forth a formula for calculating the amount
to be refunded to a purchaser — #mellanguage in the Plaintiffs’ purchase agreememthich
sets foth a fomula for calculating the amount to be retained by a developer. cBmhlations
lead to the same result. Feacolitsas 702 F.3d at 684characterizing Sectioh703(d)(3)as
requiring purchase agreements to specify the amounts “the seller can rdtaariy. event, each
Plaintiff paid only 15% of theyrchase price of their uniand therefore would not leatitledto
anygreaterefund. SeeRai, 851 F. Supp. 2d at 619 n.3.

Finally, Plaintiffs arguehat the attorneys’ fees provision in paragraplof3teir
purchase agreements violates ILSA by requiring them t@s@parate penalbeyond what is
permitted byILSA. (May 2, 2011 Pltfs. Br. (Haskell Dkt. No. 62) at 18-1PR)aintiffs have cited

no authority, however, fahe propositionthata statutory cap on actual damages invalidates a

1 The Haskell purchase agreement provides for a “Third Deposit” to be paid ktsing or
upon Plaintiff's default. (May 2, 2011 Moss Decl. (Haskell Dkt. No. 84), Ex. 4, 1 4.1(c))
Haskell argues that this provision violates Section 1703(d)(3) because, in the evaskelf'$i
breach, it allows Defendant to recover additional funds, rather than provide amy tef
Haskell. (May 2, 2011 Pltfs. Br. (Haskell Dkt. No. 62) at1Bj- The fact that Haskell might be
required to pay additional funds upon its breach is not inconsistent with the ILSA caghzll Ha
would only be required to pay the Third Deposit to the extent that it had not alreadyepaid t
greater of 15% of the purchase price or Defendant’s actual damages.
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contractual fee shifting provisio. Indeed at least one circuit court has affirmed an award of
attorneys’fees to a developatefendant thatvas grantedummary judgment on a purchaser-

plaintiff's ILSA claim. Dolphin LLC v. WCICmtys, Inc., 715 F.3d 1243, 1251 (11th Cir. 2013)

(holding that purchaseataintiff's claim for return of deposit due to misleading statements in
purchase agreement waséxtricably intertwined with the contrattind “[a]ccordingly, the
[d]istrict [c]ourt did not err in awarding [developdefendantjattorney’s fees pursuant to the
attorney-fee provision of the contrjct Accordingly,the purchase agreements’ requirement that
the purchaser pay the developer’s attorneys’ fees in the event that the purceadedthe
purchase agreement does wiolate ILSA.

In sum, Plaintiffs have not demonstrated that Defendant violated Section
1703(d)(3)of ILSA.

V. DEFENDANT VIOLATED ILSA’'S DISCLOSURE
REQUIREMENTS WITH RESPECT TO THE RAI S

In their Amended Complainthe Rais allegéhat they are entitled to rescind their
purchase agreement under Section 170Bgnaus@efendant violated Section 1703(a)(1)(B)
by failing toprovidethem witha copy of thegroperty report for the condominiubefore tley
signedtheir purchaseagreement. (Am. Cmplt{Rai Dkt. No. 7)1 5857) As with Plaintiffs’
Section 1703(d)(3) claim, iCourt did noteach this argument its March 2012 decision,
because ifoundthat allof Plaintiffs’ purchase agreements weegocable under Section

1703(d)(1). Rai, 851 F. Supp. 2d at 621 n.7. Having now considered this argument, this Court

12 41t is well egablished that, under New York law, a contract provision that one party to a
contract pay the other party’s attorneys’ fees in the event of breach iseatiercn an amount
that is ‘reasonable.”3H Enters, Inc. v. Murray 994 F. Supp. 403, 404 (N.D.N.Y. 1998)
(quoting F.H. Krear & Co. v. Nineteen NamedTB810 F.2d 1250, 1263 (2d Cir. 1987)).
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concludes that Defendant violated Section 1703(a)(1)(B) with respect to theuRhithat they
are entitled to rescind their purchasgeementunder Section 1703(¢5.

Pursuant to Section 1703(a)(1)(B) of ILSA, it is unlawful for a developer to sell a
lot “unless a printed property report . . . has been furnighidg purchaser . . in advance of the
signing of any contract or agreeméy such purchaser....” 15 U.S.C. § 1703(a)(1)(B)
(emphasis added)rhe Ras contend that they were “never provided with or reviewed a HUD
Property Report prior to executing the purchase agreement, nor did [they] eveaireeany
receipt to verify tat [they were] provided with a HUD Property Repdft.{A. Rai Decl. (Rai
Dkt. No. 40) 1 2; S. Rai DeclR@i Dkt. No. 41) § 2seealsoRai Supp. R. 56.1 Stmt. {1 21, 23)
Accordingly, the Rais assert that they are entitled to revoke their purchase&grunder
Section 1703(c), which provides that if “the property report has not been given to the purchase
.. . in‘advance of his or her signing such contract or agreement, such contractroeagneay
be revoked at the option of the purchaser . . . within two years from the date of sud signin

115 U.S.C. § 1703(c).

13 The Rais do not brief their Section 1703(a)(1)(B) and (c) claim in their opposition to
Defendant’s instant motions to vacate and for summary judgmgeeP(tfs. Opp. Br. (Haskell
Dkt. No. 80)) Nonetheless, this claim is pleaded in the Rai Plaintiffs’ Amended &iomplas
the subject of earlier briefingéeMay 7, 2010 Def. Reply BrRai Dkt. No. 23); May 2, 2011
Def. Br. (RaiDkt. No. 49) at 7; May 23, 2011 Rai BR4&iDkt. No. 43), and is addressed by
Defendant in its briefing on its instant motion§eéDef. Br. (Haskell Dkt. No. 78) at 7)
Therefore, this claim must be considered in order to resolve Defendant’s nootsumfmary
judgment.

4 Defendant does not contend otherwise.

15 1t is undisputed that the Rais revoked their purchase agreement within twof/signing it.
(Rai R. 56.1 Stmtll, Ex. A (purchase agreement dated November 12, 2007), Ex. B (revocation
letter dated November, 2009))
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In response, Defendantgaiesthat it satisfied its obligations und8ection
1703(a)(1)(B)by sending therppertyreport to the RaPlaintiffs’ attorney*® (May 2, 2011 Def.
Br. (RaiDkt. No. 49) at 7seegenerallyMay 7, 2010 Def. Reply BrRai Dkt. No. 23))
According toDefendantdelivery to an agerguch as an attornepnstitutes delivery tthe
principal, and “nothng in ILSA’s text or legislative history suggests thatdamental principles
of agency are not fully applicable in this context as in every offiefMay 7, 2010 Def. Reply
Br. (RaiDkt. No. 23)at 5; seealsoMay 2, 2011 Def. Br.RaiDkt. No. 49) at 7)

ILSA statesthat thepropertyreport must be “furnisheid thepurchasef
however, and allows for revocation when gheperty reporthas not been giveto the

purchaset'® 15 U.S.C. § 1703&)(1)(B), (c) (emphasis added)LSA defines “purchaséto

' In one Local Rule 56.1 response submitted in this action, the Rais assert that, without
discovery, they can “neither admit nor deny whether Plaintiffs’ counselegtthe [Property
Report].” (Rai R. 56.1 Resfl. 1) In an earlier Rule 56.1 response, however, the Rais admit
that “[i]t is not disputed that [Defendant] sen]t] a copy of a HUD PropegpoR, along with
numerous other documents, to Plaintiffs’ real estate attorney on or about October 29, 2007.”
(Rai R. 56.1 Resp.f11) Inded, the Rais attached Defendant’s October 29, 2007 transmittal
letter to their own Rule 56.1 statement submitted in support of their first motiomfonasy
judgment. (RiR.56.1 Stmt.,IEx. B) In any event, the Rai Plaintiffs’ belated lack of cetyain
about whether their attorney received the property report is not euffia create a material
issue of fact given their admissions concerning this subfel ocal Rule 56.1 (each statement
of fact “will be deemed admitted for purposes of the orotinless specifically controverted” by
the opposing party); Constance v. Pepsi Bottling Co. of \N¥. 03 Civ. 5009 (CBA) (MDG),
2007 WL 2460688, at *17 n.6 (E.D.N.Y. Aug. 24, 2007) (“[P]laintiff[’s] claim [that] he ‘lacks
sufficient knowledge and careither confirm r deny the allegations’ . . . does not suffice to
create an issue of material fact.”).

17 Defendant notes that “ILSA ‘is based on the full disclosure provisions and philosophy of the
Securities Act of 1933, (May 7, 2010 Def. Reply Braj®kt. No. 23)at 5 (citing_Flint Ridge
Dev. Co, 426 U.Sat778), and argues that “[c]ourts have expressly held that standard agency
principles apply to actions under the Securities Act as well as the Securitieange Act of
1934.” (d. (citations omitted)). Defendant has not cited angirauit authority for this
proposition, which in any event would not trump contrary statutory language in ILSA.

18 Defendant argues that while the Act requires that the property report bistifd to the
purchaser” or “given to the purchaser,” it does not specify who must furnish or give it to the
purchaser. (May 7, 2010 Def. Reply BRaf Dkt. No. 23) at 6) This argument is unavailing.
There is no suggestion in the Act that Congress intended this obligation to fall on arfmgne ot
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mean “an actual or prospective purchaser or lessaeyobt in a subdivision® 15 U.S.C. §
1701(10). The definition of “purchaser” does not reference agahts.

Defendant’s argument th&tothing in ILSA’s text. . . suggests that fundamental
principles of agency are not fully applicable in this eab&s in every otherMay 7, 2010 Def.
RaiReply Br. (Dkt. No. 23pat 4-5; seealsoMay 2, 2011 Def. Br. (Dkt. No. 49) at ig) exactly
wrong. “Agent” is a defined term in the Acand the definition Congress chose is not consistent
with common law priniples of agency.

“Agent’is defined in ILSA as “any person who represents, or acts for or on
behalf of, adevelopein selling or leasing, or offering to sell or lease, any lot or lots in a
subdivision; but shall not include an attorney at law whose representation of anotber pe
consists solely of rendering legal services.” 15 U.S.C. § 1701(6) (emphasis atued).
definition of “agent” does not mention purchasdesirthermorethe statuterepeatedly usethe
term “agent” when it definesbligatiors of developersSee e.q, id. 8 1703(a) (making certain
conduct “unlawful for any developer or agentd. § 1706(e) groviding penalties ifthe
developer or anggents shall fail to cooperate” in examinations by the Director of the lBafea

ConsumefFinancial Protection”id. 8 1709(a) (A purchaser or lessee may bring an action at

than the developer or its ager8eel5 U.S.C. § 1701(a) (listing property report delivery
requirement in section setting forth prohibited activities that are “unlawfarfpideveloper or
agent” to engage inElint RidgeDev. Co, 426 U.S. at 778 (ILSA was “designed to prevent false
and deceptive practices in the sale of [real estate] by requiring devellopisslose information
needed by potential buyers”) (emphasis added). In any event, there is no eviderlattibe
Rais received the property report from any other soufdeRai Decl. RaiDkt. No. 40) § 2
(Plaintiff was “never provided with or reviewed a HUD Property Report psiexecuting the
purchase agreement”); S. Rai Decl. (R&t. No. 41) 1 2 (same))

19 Defendant’s argumensgeMay 7, 2010 Def. Rai Reply Br. (Dkt. No. 28)67) that the
narrow definition of “purchaser” only applies for standing purposes;-to determine who has
a private right of action under ILSAis refuted by the text of the stédu The definition of
“purchaser” appears in the main “Definitions” section, which applies to ILSArginenot
merely in a provision addressing private right of actiSeel5 U.S.C. § 1701.
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law or in equity against a developer or agent if the sale or lease wasmvaalation of section
1703(a). . . ."). The Act does not, at any pairse the term “agenih connection with the rights
and obligations of purchasers.

This statutory scheme indicatist Congress was cognizant of agency principles
when drafting ILSAchose to definghe term ‘agent”in a highly restrictive fashiothat relates
only to developers and not to purchasers; and — in excluding attorneys — adopted a defihition tha
is not consistent with common law principles. It would be anomalous to conclude that Congress
intended “purchaser” to include agents when Congress chose to defin€ ‘agpgeferson who
represents, or acts for or on behalf afiezeloper’ Id. 8 1701(6) (emphasis added@eeSosa v.

AlvarezMachain 542 U.S. 692, 711 n.9 (200dhe “usual rule” is that “when the legislature

uses certain language in one part of théuse and different language in another, the court
assumes different meanings were intended”) (internal quotations anchottatitbed).

This interpretation of ILSA is also fully consistent with its statutory purpése.
the Second Circuit stated Bacolitsas“[o]ne of the core functions of ILSA i¢d prevent false
and deceptive practices in the sale of land by requiring developers to disclose information

needed by potential buyers.Bacolitsas 702 F.3d at 680 (quoting Flint Ridge Dev. G426

U.S.at 778;seealsolndomenico v. 123 Washington, LL. 813 F. Supp. 2d 403, 406 (S.D.N.Y.

2011) (“The purpose of the Act was ‘to protect purchasers from unscrupulous sales of [re

estate] . . ..”) (quoting Beauford v. Helms|&40 F. Supp. 201, 209 (S.D.N.Y.1990)).

Requiring developers to ensure that purchasers — as opposed to their agesiteeproperty
reportsmakes it more likely that “potential buyers [will actually receive] the informatey

need to make an informed decision altbeir purchase.”ld.; seealsoSun Kyung Ahn v.

Merrifield Town Ctr. Ltd. P’ship584 F. Supp. 2d 848, 854-55 (E.D. Va. 2008pKen
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together, [ILSA’s property report disclosure] provisions reflect Congessbgnition that the
need for buyer protectmis critical prior to the time the buyer makes the decision to sign and
incur obligations; accordingly, the seller must provide the property report beforeyiresigns
the contract so the buyer can make an informed decision.

Implementing regulatios for ILSA promulgated by the U.S. Department of
Housing and Urban DevelopmdfiHUD”) also supports this interpretation 8kection
1703a)(1)(B)*° Theseregulations require property reports to contatover page wita
prominent notice directed to mimasersinstructing them to “READ THIS PROPERTY
REPORT BEFORE SIGNING ANYTHING.” 24 C.F.R.1§10.105(b{emphasis in original);
seealsoid. § 1710.105(c) (requiring propentgport covers to state:Federal law requires that
youreceive this Report r to your signing a contract or agreement to buy or lease a lot in this
subdivision.”) (emphasis addedjUD regulationsalsorequire developers to provide and retain
aproperty reportpurchaser receipt” form that state8\Ve must giveyou a copy of his
Property Report and give you an opportunity to read it before you sign any contract or
agreement. By signing this receipt, you acknowledgeythahave received a copy of our
Property Report? |d. § 1710.118(a), (llemphasis added)This languageonfirms that-at
least iINHUD’s view — developers are to provigeoperty report$o purchasers, and not merely
to agents of the purchaser.

Forall of these reasons, this Court concludes Brefendant violated Section
1703(a)(1)(B)f ILSA by failing to furnish a copy of the property report to the Raifore they

signed their purchase agreemeltidence that the property report was provided to the Rai

20 SeeBacolitsas 702 F.3d at 683 n.5 (concluding that ILSA is unambiguous but nonetheless
finding it “significant” that HUD regulations supported holding).
2L Neither side has produced any such receipt from the Rais.
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Plaintiffs’ attorney is not sufficient to satisfy thisquirement of the Act. Accordinglgs tothe
Rais,Defendant’s motion to vacatell be grantedbut its motion for summary judgment will be
denied. Moreoverhe RaiPlaintiffs motion for summary judgment will be granted anew. Their
purchase agreement is revoked, and dreyentitled to aeturn of their deposit and to other
damages, attorne'yees and costs in an amouiat be determined aftedditional briefingoy the
parties. Seel5 U.S.C. 88 1709(a), (c).

V. DEFENDANT IS ENTITLED TO SUMMARY JUDGMENT
WITH RESPECT TO THE REMAINING PLAINTI FES

“Anticipatory repudiatiofof a contract] occurs when, before the time for
performance has arisen, a party to a contract declares his intention ntll & ¢ohtractual

duty” Lucente v. Int'l Bus. Machs. Cor@10 F.3d 243, 258 (2d Cir. 2002)Génerally, a

party acts at his peril if, insisting on what he mistakenly believes to be his hghtfuses to

perform his duty.” Restatement (Second) of Contracts £260d(1981) seealsoParamount

Pictures Corp. v. Puzd2Civ. 1268 AJN), 2012 WL 4465574at *4 (S.D.N.Y. Sept. 26, 2012)

(“erroneous claim to a right not given by the contract, or an untenable interpretation of a
[party’s] contractual rights or duties . . . constitutes repudiation only if it is done to avoid a
contractual obligadn or if it is paired with a refusal to perform a contractual oblig&tion

(internal quotations omitted)BM Credit Fin. Corp. v. Mazda Motor Mfg. (USA) Cor@2

N.Y.2d 989, 993 (1999) insistence on an untenable interpretation of a key contractual
provision, and refusal to perform otherwise, const[g]tan anticipatory breach of the contract”)
When a party to a contract repudiates, the non-repudiating party(@)aect to treat the
repudiation as an anticipatory breach and seek damages for breach of contragt, thereb

terminating the contractual relation between the parties, or. (ljontinue to treat the contract
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as valid and await the designated time for performance before bringiriglautente 310 F.3d

at 258.

Here, it is undisputed th&laintiffs Haskell, Benhamou, Bauer, and Ezzes each
declared their intentioto revoke their purchase agreements beforeld®ng date? Defendant
continued to treat the purchase agreements as valid, and notified each Plaintiffaditite c
date. Def. R. 56.1 Stmt. § 1; Apr. 8, 2010 Haas Decl. (Haskell Dkt. No. 22) 1 7, BxXs. E-
ThesePlaintiffs failed to close on the designated closing date, thereby bredoinglligations
under their purchase agreements. (Def. R. 56.1 Stmt. {{A2&)rdngly, Defendant is entitled
to summary judgment on igeach of contraatounterclaim against Plaintiffs Haskell,
Benhamou, Bauer, and Ezzes.

As a result of these Plaintiffs’ breaches, under ILSA, Defendant is drtttle
retainthese Plaintiffs’ depdts, less any interest earned while they have been held in eStrow
Seel5 U.S.C. 8§ 1703(d)(3)Under the purchase agreements, Defendant is also entitled to
reasonable attorneykeesin anamount to be determined by the Court after further briefing by

the parties (Agreements § 32)

22 These Plaintiffs’ revocation letters are dated between June 23, 2009 and July 20, 2609. (Pltf
R. 56.1 Stmt. 1 9; May 2, 2011 Moss Decl. (Haskell Dkt. No. 84), Exs. 5, 10, 15, 20). On or
about December 28, 2009, Defendant informed Plaintiffs that their closings wedelsdher
February 1, 2010. (Def. R. 56.1 Stmt. 1 1; Apr. 8, 2010 Haas Decl. (Haskell Dkt. No. 22) { 7,
Exs. EH)

23 Section 1703(d)(3) authorizes the Court to award Defendant the greater of 15% of the
purchase price of the units or Defendant’s actual damages. Defendant Had aolypmlamages.

The deposits paid by each Plaintiff amount to exactly15% of the purchase phe& ohit. As

noted above, any interest earned on the deposits must be returned to Plaintiffs.
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CONCLUSION

Defendant’s motion to vacate is granted to the extent that this Court’s March 2012
decision holds that the purchase agreements at issue violate 15 U.S.C. § 1703(d)(1), and that
Plaintiffs Haskell Limited Inc., Jessica Benhamou, Garrett Bauer, and Marilyn Ezzes are entitled
to summary judgment. The Rais are granted summary judgment for the reasons set forth above.
Defendant’s motion for summary judgment on its breach of contract counterclaim is denied as to
the Rais (09 Civ. 9586, Dkt. No. 63) but granted as to Haskell Limited Inc. (09 Civ. 9609, Dkt.
No. 76), Benhamou (09 Civ. 9610, Dkt. No. 73), Bauer (09 Civ. 9611, Dkt. No. 75), and Ezzes
(09 Civ. 9612, Dkt. No. 75). The Clerk of the Court is directed to terminate the motions.

The following briefing schedule will apply to any application for damages,
attorneys’ fees, and costs by the Rais:

1. The Rai Plaintiffs’ motion is due on October 11, 2013.

2. Defendant’s opposition is due on October 25, 2013.

3. The Rai Plaintiffs’ reply, if any, is due on November 1, 2013.

The following briefing schedule will apply to any application for attorneys’ fees
by Defendant with respect to Plaintiffs Haskell, Benhamou, Bauer, and Ezzes:

1. Defendant’s motion is due on October 11, 2013.

2. Plaintiffs’ opposition is due on October 25, 2013.

3. Defendant’s reply, if any, is due on November 1, 2013.
Dated: New York, New York

September 27, 2013
SO ORDERED.

feud 2 el
Paul G. Gardephe 4
United States District Judge
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