UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

----------------------------------------- f“'"""-~—'~----X
SELLIFY L1C,
Plaintiff,
No. 09 CV 10268 (JSR)
- against - _
DECLARATION OF
AMAZON.COM, INC,, ; ERIC HERRMANN
Defendant.
________________________________________________________ X

Eric Herrmann declares, pursuant to 28 U.S.C. § 1746, as follows:

I. I am the Senior Manager of Worldwide Paid Search Traffic at
Amazon.com, Inc. I hold a degree in mathematics from the University of Washington, with a
minor in computer science, and hold a master’s degree in software engineering from Seattle
University.

2. My primary responsibility at Amazon.com is managing Amazon.com’s
sponsored advertising. There is a team of employees dedicated to the business aspects of
Amazon.com’s sponsored g&%ertising and another team dedicated to the technical aspects. 1
manage both teams.

3. Sponsored advertising concerns the purchase of keywords on seatch
engines such as Google and Yahoo!. If an Internet user searches for the purchased keyword, an
advertisement designed by the purchaser is displayed above, or to the side of, the “natural”
search results returned by the search engine, For example, if a company selling telescopes
bought the keyword “telescope,” an advertisement for that company’s website might appear next

to natural results such as the Wikipedia entry describing the history and function of telescopes.
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Sponsored advertisements generally contain a link that, if clicked, will take the Internet user to
the advertiser’s own website.

4. Amazon.com — and specifically my department — purchases hundreds of
millions of dollars worth of sponsored advertisements as part of its overall advertising strategy.

5. Following communication from an attorney for Sellify LLC in July 2009, 1
became aware of sponsored advertisements that had been purchased oﬁ the Google search engine
that displayed the messages “Don’t Buy from Scammers” and “Beware the SCAM Artists” when
a user searched for the keywords onequality, onequality.com, and oﬁequlaity.com (the “Cutting
Edge Ads™). If users clicked on the links in the Cutting Edge Ads, they would be routed to the
amazon.com website,

6. Amazon.com did not purchase the keywords onequality, onequality.com,
and onequlaity.com on the Google search engine, nor did it place the Cutting Edge Ads. Indeed,
the text of the Cutting Edge Ads - “Don’t Buy from Scammers” and “Beware the SCAM
Artists” — was not the type of advertising Amazon.com uses or would use in its sponsored
advertising, both because Amazon.com focuses its advertising solely on the positive aspects of
Amazon.com’s products and because, in our experience in creative testing, advertisements of this
sort are ineffective with customers. Prior to the communication from Sellify LLC’s counsel, |
had never heard of Sellify LLC, onequality, or onequality.com.

7. I am informed that following a May 2009 communication from Sellify
LLC’s counsel, Amazon.com identified a company called Cutting Edge Designs as the party that
purchased the Cutting ﬁdge Ads. 1am also informed that in May 2009, Anne Tarpey, an
Amazon.com employee with responsibility for enforcing the rules of the Associates Program,

notified Cutting Edge Designs — which had an Amazon Associates account — that its activities




violated the Associates Program rules; that it would not be paid for purchases made on
Amazon.com by customers clicking on the Cutting Edge Ads (or on any links that sent Internet
traffic to Amazon.com directly from search engines such as Google); and that if the activities did
not cease Amazon.com would close its Associates account and withhold any accrued advertising
fees.

8. In July 2009, éfter Amazon.com was notified that Cutting Edge Designs
had not removed the Cutting Edge Ads, Amazon.com closed Cutting Edge Designs’ Associates
account and withheld all accrued advertising fees.

9. In addition to the steps above, in July 2009 I personally contacted Ragan
Olezak, our Google account representative, by phone and by email, to inform her of the existence
of the Cutting Edge Ads. She informed me that she would “alert [Google’s] policy team” about
the issue. A copy of my email exchange with Ms. Olczak is attached as Exhibit A.

10.  Iam aware —both through my experience in contacting Google when
Amazon.com has claimed that its own intellectual property has been infringed on the Google site
and from my review of Google’s published policies with respect to protecting the rights of
trademark holders (a copy of which is attached as Exhibit B) — that Google takes the complaints
of trademark owners seriously, and investigates those complaints. I am not aware of a similar
policy with respebt to complaints made by parties that are nof the trademark owners. In this
case, Amazon.com’s trademarks were not at issue — Sellify claims ownership of the mark
onequality.com — so I did not know how Google would respond to my communications.
However, 1 did attempt to alert Google to Sellify’s complaint that the Cutting Edge Ads infringed

on Sellify’s trade‘mark.




11.  In connection with my role as manager of Amazon.com’s sponsored
advertising, I was also closely involved with Amazon.com’s decision, as of May 1, 2009, to
prohibit participants in the Associates Program (in the United States and Canada) from sending
users directly to Amazon.com’s websites from sponsored advertisements. As of May 1, 2009, an
Associate who purchased a keyword to generate an advertisement containing a direct link to the
amazon.com website would not be paid a commission if a user clicking on the link made a
purchase on the amazon.com website.

12, AsofMay 1, 2009, Associates were entitled to commissions only on
purchases made by customers who came to the amazon.com website from a link on the
Associate’s own website, Thus, to use a similar example, if an Associate purchased the keyword
“telescope” to generate an advertisement with a link to the Associate’s own website (perhaps a
telescope hobbyists’ website called telescopefun.com), the Associate could put a link to the
amazon.com website on telescopefun.com and the Associate would receive a commission if an
Internet user clicked on that link and made a purchase on the amazon.com website. However, if
the same Associate purchased the keyword “telescope” to create an advertisement containing a
direct link to the amazon.com website, the Associate would not be paid a commission even if a
user clicked on that link and then made a purchase on the amazon.com website.

13.  That decision was a result of an extensive study in which we concluded
that “redirectors” (that is, third-party individuals who purchase keywords on search engines and
direct traffic directly to the Amazon.com website) were driving up Amazon.com’s cost of’
purchasing keywords (which are priced according to demand) and were receiving commissions

from Amazon.com for traffic directed to the site, but without delivering corresponding value to




Amazon.com. Essentially, the redirectors were arbitraging Amazon.com’s existing advertising
oppottunities, while not adding value to Amazon.com through their efforts.
I declare under penalty of perjury that the foregoing is true and correct,

Executed on June 3_0, 2010

ERIC HERRMANN






