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UNITEDȱSTATESȱDISTRICTȱCOURTȱ
SOUTHERNȱDISTRICTȱOFȱNEWȱYORKȱ

ELBITȱSYSTEMS,ȱLTD.,ȱ

Plaintiff,ȱ

ȬagainstȬȱ ȱ

CREDITȱSUISSEȱGROUP,ȱ

Defendant.ȱ

ȱ

10ȱCiv.ȱ10ȱ(SHS)ȱ

ȱ

OPINIONȱ&ȱORDERȱ

ȱ

ȱȱ
SIDNEYȱH.ȱSTEIN,ȱU.S.ȱDistrictȱJudge.ȱ

Thisȱsecuritiesȱfraudȱactionȱhingesȱonȱtheȱpresenceȱofȱanȱagencyȱ
relationshipȱbetweenȱaȱbrokerȬdealerȱandȱitsȱcorporateȱparent.ȱPlaintiffȱ
ElbitȱSystemsȱLtd.ȱhasȱsuedȱdefendantȱCreditȱSuisseȱGroupȱ(“CSG”)ȱforȱ
securitiesȱfraud,ȱaidingȱandȱabettingȱcommonȱlawȱfraud,ȱandȱunjustȱ
enrichment.ȱElbitȱseeksȱtoȱholdȱCSGȱliableȱforȱtheȱconductȱofȱtwoȱbrokersȱ
atȱitsȱsubsidiary,ȱCreditȱSuisseȱSecuritiesȱ(USA)ȱLLCȱ(“CSS”).ȱCSGȱhasȱnowȱ
movedȱtoȱdismissȱtheȱComplaintȱonȱtheȱtheoryȱthat,ȱinȱessence,ȱElbitȱ
shouldȱhaveȱsuedȱCSSȱdirectly.ȱToȱthisȱend,ȱCSGȱcontendsȱthatȱitȱisȱnotȱaȱ
“controlȱperson”ȱofȱCSS,ȱnorȱisȱCSSȱitsȱagent.ȱBecauseȱElbitȱhasȱadequatelyȱ
allegedȱthatȱCSSȱactedȱwithȱactualȱauthorityȱasȱCSG’sȱagent,ȱhowever,ȱtheȱ
CourtȱdeniesȱCSG’sȱmotionȱtoȱdismiss.ȱȱȱȱ

I. BACKGROUNDȱ

TheȱfollowingȱfactsȱareȱasȱallegedȱinȱtheȱComplaintȱandȱareȱtakenȱasȱ
trueȱsolelyȱforȱtheȱpurposesȱofȱthisȱmotion.ȱ
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A. Theȱpartiesȱ

PlaintiffȱElbitȱSystemsȱLtd.ȱisȱaȱpubliclyȬtradedȱIsraeliȱdefenseȱ
electronicsȱcorporationȱthatȱisȱtheȱsuccessorȬinȬinterestȱtoȱTadiranȱ
CommunicationsȱLtd.1ȱ(Compl.ȱ¶¶ȱ22Ȭ23.)ȱ

CSGȱisȱaȱmajorȱglobalȱbankingȱinstitutionȱwithȱsixȱprimaryȱoffices,ȱ
includingȱoneȱinȱNewȱYorkȱCity.ȱCSGȱisȱalsoȱtheȱultimateȱcorporateȱparentȱ
ofȱCSS,ȱaȱbrokerȬdealer.ȱ(Id.ȱ¶ȱ24.)ȱCSGȱhasȱthreeȱ“globalȱdivisions,”ȱ
includingȱPrivateȱBanking.ȱ(Id.ȱ¶ȱ25.)ȱTheȱPrivateȱBankingȱdivisionȱ
includesȱtheȱCorporateȱCashȱManagementȱGroup.ȱ(Id.)ȱNotwithstandingȱ
theȱdistinctionȱbetweenȱCSGȱandȱCSS,ȱElbitȱconflatesȱtheȱtwoȱentitiesȱbyȱ
referringȱtoȱthemȱbothȱsimplyȱasȱ“CreditȱSuisse.”ȱ(Seeȱid.ȱ¶ȱ1.)ȱCertainȱusesȱ
ofȱ“CreditȱSuisse”ȱreflectȱtheȱbusinessȱorȱmarketingȱchoicesȱofȱCSSȱorȱCSG.ȱ
OthersȱreflectȱElbit’sȱpleadingȱstrategy.ȱ

B. Theȱallegedȱfraudȱ

TadiranȱopenedȱanȱaccountȱwithȱeitherȱCSSȱorȱCSGȱafterȱaȱsalesȱpitchȱ
byȱ“aȱbrokerȱfromȱCreditȱSuisse’sȱCorporateȱCashȱManagementȱGroup.”ȱ
(Compl.ȱ¶ȱ26.)ȱTheȱinitialȱwrittenȱpresentationsȱmadeȱtoȱTadiranȱboreȱtheȱ
“CreditȱSuisse”ȱnameȱandȱtheȱCSGȱlogo.ȱ(Id.ȱ¶ȱ77(d).)ȱTheȱbrokerȱ
advertisedȱinvestmentsȱinȱauctionȱrateȱsecuritiesȱ(ARS)ȱthatȱwouldȱbeȱ
“safe,ȱliquid,ȱandȱguaranteedȱbyȱtheȱUnitedȱStatesȱgovernment.”ȱ(Id.ȱ¶ȱ27.)ȱ
TheȱbrokerȱneverȱmentionedȱthatȱARSȱauctionsȱcouldȱfailȱandȱinsteadȱ
representedȱthatȱ“investorsȱcouldȱfreelyȱliquidateȱtheirȱholdings.”ȱ(Id.)ȱTheȱ
brokerȱdidȱnotȱmentionȱcollateralizedȱdebtȱobligationsȱ(“CDOs”)ȱorȱcreditȬ
linkedȱnoteȱ(“CLN”)ȱsecurities.ȱ(Id.)ȱ

Forȱitsȱpart,ȱTadiranȱtoldȱtheȱunidentifiedȱCSSȱorȱCSGȱrepresentativeȱ
thatȱ“liquidityȱandȱcapitalȱpreservationȱwereȱcritical”ȱandȱthatȱitȱwouldȱ
acceptȱ“aȱlowerȱyield”ȱonȱitsȱinvestmentsȱinȱexchange.ȱ(Id.ȱ¶ȱ28.)ȱTheȱ
representativeȱstatedȱthatȱARSȱofferedȱTadiranȱ“aȱveryȱliquidȱ
marketplace”ȱandȱ“noȱfluctuationȱinȱprincipalȱvalue.”ȱ(Id.ȱ¶ȱ27.)ȱ
Persuaded,ȱTadiranȱcreatedȱaȱCorporateȱCashȱManagementȱaccount,ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
1ȱȱ TadiranȱmergedȱintoȱElbitȱinȱJulyȱ2008.ȱ(Compl.ȱ¶ȱ23.)ȱ
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selectedȱtheȱ“mostȱconservativeȱofȱtheȱfiveȱinvestmentȱobjectives”ȱ(id.ȱ¶ȱ
28),ȱandȱtransferredȱ$31,000,000ȱtoȱtheȱaccountȱ(id.ȱ¶ȱ30).ȱ

Initially,ȱ“CreditȱSuisse”ȱfollowedȱTadiran’sȱinstructionsȱandȱ
purchasedȱprimarilyȱARSȱbackedȱbyȱfederallyȱguaranteedȱstudentȱloans.ȱ
Beginningȱinȱearlyȱ2007,ȱhowever,ȱeitherȱCSGȱorȱCSSȱbeganȱtoȱreplaceȱARSȱ
backedȱbyȱfederallyȱguaranteedȱstudentȱloansȱwithȱARSȱbackedȱbyȱCDOȱorȱ
CLNȱsecurities.ȱ(Id.ȱ¶ȱ34.)ȱTheȱcashȱmanagersȱpurchasedȱtheseȱsecuritiesȱ
evenȱthoughȱTadiranȱhadȱallegedlyȱ“explicitlyȱdeclined”ȱCSS’sȱorȱCSG’sȱ
offerȱtoȱdiscussȱCDOsȱbecauseȱTadiranȱ“hadȱdeterminedȱthatȱCDOsȱ
carriedȱanȱunacceptableȱdegreeȱofȱrisk.”ȱ(Compl.ȱ¶ȱ35.)ȱNonetheless,ȱbyȱ
lateȱJulyȱ2007,ȱTadiran’sȱaccountȱcontainedȱ“theȱveryȱworstȱARSȱonȱtheȱ
market.”ȱ(Id.ȱ¶ȱ37.)ȱ

NeitherȱCSSȱnorȱCSGȱeverȱdisclosedȱthatȱoneȱofȱthemȱhadȱshiftedȱ
Tadiran’sȱinvestmentsȱawayȱfromȱARSȱbackedȱbyȱfederallyȱguaranteedȱ
studentȱloansȱtoȱARSȱbackedȱbyȱCDOsȱandȱCLNs.ȱInstead,ȱTadiran’sȱ
brokersȱsentȱ“doctoredȱemailȱconfirmations”ȱ(id.ȱ¶ȱ36)ȱandȱinventoryȱ
listingsȱtoȱTadiranȱ“fromȱwhichȱtheȱtermȱ‘CDO’ȱwasȱpurposefullyȱomittedȱ
andȱreplacedȱwithȱtheȱterm,ȱ‘Funding’”ȱ(id.ȱ¶ȱ43).ȱCSSȱorȱCSGȱalsoȱ
“deliberatelyȱconcealedȱtheȱfraud.”ȱ(Id.ȱ¶ȱ36.)ȱNeitherȱCSGȱnorȱCSSȱeverȱ
sentȱ“prospectusesȱandȱproductȱinformation”ȱconcerningȱtheȱsecuritiesȱinȱ
Tadiran’sȱaccount.ȱ(Id.ȱ¶ȱ51.)ȱNeitherȱCSGȱnorȱCSSȱeverȱprovidedȱTadiranȱ
withȱaccessȱtoȱ“daily,ȱrealȬtimeȱonlineȱinformation”ȱaboutȱitsȱholdings.ȱ(Id.ȱ
¶ȱ54.)ȱ

TheȱauctionsȱforȱtheȱsecuritiesȱinȱTadiran’sȱaccountȱbeganȱtoȱfailȱinȱ
Augustȱ2007.ȱ(Compl.ȱ¶ȱ38.)ȱNeitherȱCSSȱnorȱCSGȱalertedȱTadiranȱtoȱtheȱ
failedȱauctions.ȱInstead,ȱTadiran’sȱbrokersȱincreasedȱTadiran’sȱholdingsȱofȱ
“toxicȱassets”ȱafterȱtheȱauctionsȱfirstȱfailed—transferringȱatȱleastȱoneȱ$1.95ȱ
millionȱcreditȬlinkedȱnoteȱfromȱanotherȱcustomer’sȱaccountȱtoȱTadiran’sȱ
account.ȱ(Id.)ȱTheȱnoteȱfailedȱatȱauctionȱwithinȱaȱmatterȱofȱdays.ȱȱ

TadiranȱdiscoveredȱthatȱitȱheldȱriskyȱCDOȬȱandȱCLNȬbackedȱsecuritiesȱ
onlyȱafterȱtheȱmarketȱforȱsuchȱsecuritiesȱhadȱbegunȱtoȱcollapse.ȱ(Id.ȱ¶¶ȱ38Ȭ
39.)ȱTadiranȱinstructedȱitsȱbrokersȱtoȱliquidateȱitsȱentireȱportfolioȱ“onceȱ
ARSȱauctionsȱbeganȱtoȱfailȱinȱAugustȱ2007.”ȱ(Id.ȱ¶ȱ41.)ȱCSSȱorȱCSGȱthenȱ
soldȱeverythingȱotherȱthanȱCDOȬȱandȱCLNȬbackedȱsecurities.ȱThoseȱ
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securitiesȱcouldȱnotȱbeȱsoldȱandȱremainȱunsold,ȱatȱleastȱasȱofȱtheȱfilingȱofȱ
theȱComplaint.ȱ(Id.ȱ¶ȱ41.)ȱInȱtheȱend,ȱtheȱlossesȱinȱElbit’sȱCorporateȱCashȱ
Managementȱaccountȱtotaledȱnearlyȱ$16ȱmillion.ȱ(Id.ȱ¶ȱ1.)ȱ

C. TheȱcoverȬupȱ

Elbitȱfurtherȱcontendsȱthatȱtheȱ“auctionȱfailuresȱ.ȱ.ȱ.ȱdidȱnotȱmarkȱtheȱ
endȱofȱCreditȱSuisse’sȱfraudulentȱscheme.”ȱ(Id.ȱ¶ȱ65.)ȱRather,ȱtheȱschemeȱ
continuedȱasȱaȱ“coverȱup”ȱdesignedȱtoȱ“concealȱtheȱfraudulentȱschemeȱasȱaȱ
whole”ȱandȱ“toȱblameȱ[CorporateȱCashȱManagement]ȱclientsȱforȱwhatȱhadȱ
happened.”ȱ(Id.ȱ¶¶ȱ65Ȭ66.)ȱ

Forȱexample,ȱCSSȱorȱCSGȱ“continuedȱtoȱmisrepresentȱtheȱsecuritiesȱtoȱ
Tadiranȱandȱotherȱvictims.”ȱ(Id.ȱ¶ȱ66.)ȱCSSȱorȱCSGȱalsoȱ“misrepresentedȱtoȱ
TadiranȱtheȱwhereaboutsȱofȱtheȱCorporateȱCashȱManagementȱGroupȱ
directorsȱwhoȱhadȱhandedȱtheȱaccount,”ȱsayingȱtheyȱwereȱbusyȱorȱaway,ȱ
whenȱinȱfactȱtheyȱhadȱbeenȱ“placedȱonȱadministrativeȱleaveȱowingȱtoȱtheȱ
investigationȱofȱtheirȱfraudulentȱsalesȱpractices.”ȱ(Id.ȱ¶ȱ67.)ȱAtȱtheȱendȱofȱ
Augustȱ2007,ȱMatthewȱGorman,ȱheadȱofȱCSS’sȱNewȱYorkȱoffice,ȱcontactedȱ
Tadiranȱtoȱassureȱitȱthatȱ“theȱsecurityȱwasȱmerelyȱexperiencingȱtemporaryȱ
illiquidityȱandȱwasȱlikelyȱtoȱretainȱitsȱfullȱvalue.”ȱ(Id.ȱ¶ȱ68.)ȱGormanȱshortlyȱ
thereafterȱinformedȱTadiranȱthatȱitsȱaccountȱwouldȱnoȱlongerȱbeȱhandledȱ
byȱitsȱformerȱbrokers,ȱJulianȱTzolovȱandȱEricȱButler,ȱbutȱwouldȱinsteadȱbeȱ
handledȱbyȱ“oneȱofȱourȱmostȱexperiencedȱcashȱmanagers”ȱbecauseȱofȱtheȱ
“turmoilȱinȱtheȱmarket.”ȱ(Id.ȱ¶ȱ69ȱ(quotationȱmarksȱomitted).)ȱȱ

Gorman’sȱstatementȱallegedlyȱwasȱmisleading.ȱAccordingȱtoȱtheȱ
Complaint,ȱTzolovȱandȱButlerȱhadȱdepartedȱ“CreditȱSuisse”ȱafterȱhavingȱ
beenȱaccusedȱofȱdefraudingȱcustomers.ȱ(Id.ȱ¶¶ȱ70Ȭ71.)ȱDespiteȱthatȱfact,ȱtheȱ
FINRAȱFormȱUȬ5sȱforȱTzolovȱandȱButlerȱfiledȱbyȱCSSȱdidȱnotȱindicateȱthatȱ
TzolovȱandȱButlerȱhadȱleftȱCSSȱafterȱbeingȱaccusedȱofȱfraudȱorȱthatȱ“Creditȱ
Suisse”ȱhadȱȱlaunchedȱanȱinvestigationȱintoȱTzolovȱandȱButler’sȱconduct.ȱ2ȱ
(Id.ȱ¶¶ȱ69Ȭ72.)ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
2ȱȱ AlthoughȱElbitȱallegesȱthatȱ“CreditȱSuisse”ȱfiledȱtheȱFormȱUȬ5s,ȱtheȱdocumentsȱ
revealȱthatȱtheyȱwereȱfiledȱbyȱCSS.ȱ(Exs.ȱ16Ȭ17ȱtoȱDecl.ȱofȱElisabethȱGennȱinȱSupportȱofȱ
MotionȱforȱSummaryȱJudgment,ȱDkt.ȱNo.ȱ37.)ȱTheȱCourtȱconsidersȱtheȱactualȱFormȱUȬ
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CSG’sȱroleȱinȱtheȱaftermathȱofȱtheȱfraudȱ“wasȱtoȱkeepȱtheȱfraudulentȱ
schemeȱhiddenȱfromȱtheȱpublic,ȱtheȱfederalȱauthorities,ȱandȱfromȱtheȱ
victimsȱthemselves,ȱforȱasȱlongȱasȱpossible.”ȱ(Id.ȱ¶ȱ72.)ȱThus,ȱCSGȱdidȱnotȱ
correctȱanȱOctoberȱ2007ȱWallȱStreetȱJournalȱstoryȱthatȱquotedȱeitherȱ
Tzolov’sȱorȱButler’sȱattorneyȱtoȱtheȱeffectȱthatȱonlyȱoneȱmisleadingȱemailȱ
hadȱbeenȱsent,ȱevenȱthoughȱCSGȱknewȱtheȱattorney’sȱcommentȱtoȱbeȱfalse.ȱ
“CreditȱSuisse”ȱinsteadȱsaidȱthatȱitȱwasȱstillȱreviewingȱtheȱmatter.ȱ(Id.)ȱButȱ
inȱJulyȱ2008,ȱ“CreditȱSuisse”ȱadmittedȱinȱaȱWallȱStreetȱJournalȱstoryȱthatȱitȱ
hadȱdetectedȱ“prohibitedȱactivity”ȱbyȱtwoȱbrokersȱnearlyȱaȱyearȱbefore.ȱ
(Id.)ȱȱ

D. TheȱrelationshipȱbetweenȱCSSȱandȱCSGȱȱ

CSGȱwhollyȱownsȱCSS.ȱ(Id.ȱ¶ȱ77(a).)ȱItȱincorporatesȱCSS’sȱfinancialȱ
statementsȱintoȱitsȱown.ȱ(Id.)ȱCSGȱholdsȱitselfȱoutȱasȱ“anȱintegratedȱglobalȱ
bank”ȱ(id.ȱ¶ȱ77(c))ȱthatȱoperatesȱthroughȱ“threeȱglobalȱdivisions—privateȱ
banking,ȱinvestmentȱbanking,ȱandȱassetȱmanagement”ȱ(id.ȱ¶ȱ77(e)ȱ
(quotationsȱomitted)).ȱCSGȱ“describesȱitsȱoperationsȱinȱcitiesȱincludingȱ
NewȱYorkȱasȱitsȱlocalȱoffices.”ȱ(Id.ȱ¶ȱ77(f)ȱ(quotationsȱomitted).)ȱItȱalsoȱlistsȱ
asȱoneȱofȱitsȱ“MainȱOffices”ȱtheȱNewȱYorkȱofficeȱofȱCreditȱSuisseȱSecurities.ȱ
(Id.ȱ¶ȱ77(f).)ȱTheȱCEOȱofȱCreditȱSuisseȱGroup’sȱinvestmentȱbankȱservedȱasȱ
aȱCEOȱandȱBoardȱMemberȱforȱCreditȱSuisseȱSecurities;ȱtheȱCEOȱofȱAssetȱ
ManagementȱandȱCreditȱSuisseȱAmericasȱforȱCreditȱSuisseȱGroupȱservedȱ
asȱaȱCEOȱandȱBoardȱMemberȱofȱCreditȱSuisseȱSecurities.ȱ(Id.ȱ¶ȱ77(g).)ȱ
CSG’sȱCEOȱprimarilyȱworksȱoutȱofȱCSS’sȱNewȱYorkȱoffice.ȱ(Id.ȱ¶ȱ77(h).)ȱ

E. Theȱclaimsȱ

ElbitȱassertsȱthatȱCSSȱandȱ“corrupt”ȱCSSȱbrokersȱ“committedȱanȱ
intentionalȱandȱrecklessȱviolation”ȱofȱSectionȱ10(b)ȱofȱtheȱ1934ȱSecuritiesȱ
andȱExchangeȱAct.ȱElbitȱallegesȱthatȱCSGȱisȱliableȱforȱCSS’sȱfraudȱonȱtwoȱ
theories.ȱFirst,ȱCSGȱmayȱbeȱheldȱresponsibleȱbecauseȱCSSȱhadȱbeenȱactingȱ
asȱCSG’sȱagent.ȱ(Compl.ȱ¶¶ȱ98Ȭ100ȱ(“FirstȱCauseȱofȱAction”).)ȱSecond,ȱCSGȱ
isȱliableȱforȱCSS’sȱfraudȱbecauseȱitȱisȱaȱ“controllingȱperson”ȱofȱCSSȱwithinȱ
theȱmeaningȱofȱSectionȱ20(a)ȱofȱtheȱ1934ȱSecuritiesȱandȱExchangeȱAct.ȱ(Id.ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
5sȱbecauseȱtheyȱareȱpublicȱrecordsȱandȱElbitȱhasȱincorporatedȱthemȱintoȱitsȱComplaintȱ
byȱreference.ȱSeeȱRothmanȱv.ȱGregor,ȱ220ȱF.3dȱ81,ȱ88ȱ(2dȱCir.ȱ2000).ȱ
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¶¶ȱ102Ȭ105ȱ(“SecondȱCauseȱofȱAction”).)ȱElbitȱalsoȱallegesȱtwoȱcommonȱ
lawȱclaims,ȱaidingȱandȱabettingȱcommonȱlawȱfraudȱ(Id.ȱ¶¶ȱ106Ȭ107ȱ(“Thirdȱ
CauseȱofȱAction”))ȱandȱunjustȱenrichmentȱ(Id.ȱ¶¶ȱ108Ȭ110ȱ(“FourthȱCauseȱ
ofȱAction”)).ȱ

F. Thisȱactionȱ

Elbit—Tadiran’sȱsuccessorȱbyȱmerger—filedȱthisȱComplaintȱinȱMayȱ
2009ȱinȱtheȱU.S.ȱDistrictȱCourtȱforȱtheȱNorthernȱDistrictȱofȱIllinois.ȱCSGȱ
thenȱsuccessfullyȱmovedȱtoȱtransferȱthisȱactionȱtoȱtheȱU.S.ȱDistrictȱCourtȱforȱ
theȱSouthernȱDistrictȱofȱNewȱYorkȱforȱtheȱconvenienceȱofȱtheȱpartiesȱandȱ
witnesses,ȱinȱtheȱinterestȱofȱjustice,ȱpursuantȱtoȱ28ȱU.S.C.ȱ§ȱ1404(a).ȱ

CSGȱsubsequentlyȱmovedȱtoȱdismissȱtheȱComplaintȱprincipallyȱonȱtheȱ
basisȱthatȱaȱcontractualȱreleaseȱbarredȱElbit’sȱfraudȱclaimsȱasȱaȱmatterȱofȱ
law.ȱ(Dkt.ȱNo.ȱ5.)ȱOnȱJulyȱ8,ȱ2010,ȱtheȱCourtȱdeniedȱtheȱmotionȱtoȱdismissȱ
withoutȱprejudice,ȱorderingȱtheȱpartiesȱtoȱundertakeȱlimitedȱdiscoveryȱasȱ
toȱtheȱdraftingȱandȱeffectȱofȱtheȱrelease.ȱ(Dkt.ȱNo.ȱ14.)ȱCSGȱsubsequentlyȱ
movedȱforȱsummaryȱjudgmentȱinȱitsȱfavorȱonȱtheȱgroundsȱthatȱtheȱreleaseȱ
barredȱElbit’sȱclaims.ȱ(Dkt.ȱNo.ȱ21.)ȱTheȱCourtȱdeniedȱthatȱmotionȱbecauseȱ
theȱrecordȱdemonstratedȱaȱgenuineȱdisputeȱasȱtoȱwhetherȱElbitȱknewȱofȱtheȱ
claimsȱitȱassertsȱhereȱatȱtheȱtimeȱitȱsignedȱtheȱrelease.ȱElbitȱSys.ȱLtd.ȱv.ȱCreditȱ
SuisseȱGroup,ȱ842ȱF.ȱSupp.ȱ2dȱ733ȱ(S.D.N.Y.ȱ2012).ȱCSGȱhasȱnowȱrenewedȱ
itsȱmotionȱtoȱdismiss.ȱȱ

II. STANDARDȱOFȱREVIEWȱ

InȱevaluatingȱaȱmotionȱtoȱdismissȱaȱcomplaintȱpursuantȱtoȱFederalȱ
RuleȱofȱCivilȱProcedureȱ12(b)(6),ȱaȱcourtȱacceptsȱtheȱtruthȱofȱtheȱfactsȱ
allegedȱinȱtheȱcomplaintȱandȱdrawsȱallȱreasonableȱinferencesȱinȱtheȱ
plaintiff’sȱfavor.ȱWilsonȱv.ȱMerrillȱLynchȱ&ȱCo.,ȱInc.,ȱ671ȱF.3dȱ120,ȱ128ȱ(2dȱ
Cir.ȱ2011).ȱToȱsurviveȱaȱmotionȱtoȱdismiss,ȱaȱcomplaintȱmustȱsetȱforthȱ
“enoughȱfactsȱtoȱstateȱaȱclaimȱforȱreliefȱthatȱisȱplausibleȱonȱitsȱface.”ȱBellȱ
Atl.ȱCorp.ȱv.ȱTwombly,ȱ550ȱU.S.ȱ544,ȱ570ȱ(2007);ȱIntȇlȱFundȱMgmt.ȱS.A.ȱv.ȱ
CitigroupȱInc.,ȱ822ȱF.ȱSupp.ȱ2dȱ368,ȱ376ȱ(S.D.N.Y.ȱ2011).ȱAȱcomplaintȱisȱ
“plausibleȱonȱitsȱface”ȱwhenȱitȱcontainsȱ“factualȱcontentȱthatȱallowsȱtheȱ
courtȱtoȱdrawȱtheȱreasonableȱinferenceȱthatȱtheȱdefendantȱisȱliableȱforȱtheȱ
misconductȱalleged.ȱTheȱplausibilityȱstandardȱisȱnotȱakinȱtoȱaȱ‘probabilityȱ
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requirement,’ȱbutȱitȱasksȱforȱmoreȱthanȱaȱsheerȱpossibilityȱthatȱaȱdefendantȱ
hasȱactedȱunlawfully.”ȱAshcroftȱv.ȱIqbal,ȱ556ȱU.S.ȱ662,ȱ678ȱ(2009)ȱ(quotingȱ
Twombly,ȱ550ȱU.S.ȱatȱ556).ȱ

III. DISCUSSIONȱ

A. PrimaryȱViolatorȱLiabilityȱ

1. Elementsȱ

ToȱstateȱaȱclaimȱpursuantȱtoȱSectionȱ10(b)ȱandȱitsȱimplementingȱ
regulation,ȱRuleȱ10b–5,ȱ“aȱplaintiffȱmustȱallegeȱthat,ȱinȱconnectionȱwithȱtheȱ
purchaseȱorȱsaleȱofȱsecurities,ȱtheȱdefendantȱmadeȱmaterialȱmisstatementsȱ
orȱomissionsȱofȱmaterialȱfact,ȱwithȱscienter,ȱandȱthatȱtheȱplaintiffȇsȱrelianceȱ
onȱtheȱdefendantȇsȱactionsȱcausedȱinjuryȱtoȱtheȱplaintiff.”ȱSlaytonȱv.ȱAm.ȱ
Exp.ȱCo.,ȱ604ȱF.3dȱ758,ȱ765ȱ(2dȱCir.ȱ2010).ȱAȱcomplaintȱmustȱ“stateȱwithȱ
particularityȱsufficientȱfacts”ȱtoȱsupportȱallegationsȱthatȱaȱgivenȱstatementȱ
orȱomissionȱwasȱmisleading.ȱNovakȱv.ȱKasaks,ȱ216ȱF.3dȱ300,ȱ312ȱ(2dȱCir.ȱ
2000);ȱseeȱ15ȱU.S.C.ȱ§ȱ78u–4(b)(1).ȱAȱcomplaintȱmustȱalsoȱallegeȱ
particularizedȱfactsȱthatȱgiveȱriseȱtoȱaȱ“strongȱinference”ȱofȱscienter,ȱwhichȱ
isȱanȱ“inferenceȱofȱscienterȱ[thatȱis]ȱcogentȱandȱatȱleastȱasȱcompellingȱasȱ
anyȱopposingȱinferenceȱoneȱcouldȱdrawȱfromȱtheȱfactsȱalleged.”ȱTellabs,ȱ
Inc.ȱv.ȱMakorȱIssuesȱ&ȱRights,ȱLtd.,ȱ551ȱU.S.ȱ308,ȱ324ȱ(2007).ȱ

2. Agencyȱ

ElbitȱcontendsȱthatȱCSGȱshouldȱanswerȱforȱtheȱmisconductȱatȱCSS,ȱitsȱ
brokerȬdealerȱsubsidiary,ȱonȱtwoȱdifferentȱagencyȱtheories.ȱFirst,ȱthatȱCSSȱ
wasȱactingȱasȱCSG’sȱagent.ȱSecond,ȱthatȱCSGȱledȱTadiranȱtoȱbelieveȱthatȱ
CSSȱwasȱactingȱasȱCSG’sȱagent.ȱȱ

CSGȱcontendsȱthatȱtheȱheightenedȱpleadingȱrequirementsȱofȱRuleȱ
9(b)—thatȱallegationsȱofȱfraudȱmustȱbeȱsetȱforthȱ“withȱparticularity”—
shouldȱapplyȱtoȱElbit’sȱallegationsȱthatȱCSSȱshouldȱbeȱheldȱtoȱbeȱtheȱagentȱ
ofȱCSG.ȱ(Def.’sȱMem.ȱ16.)ȱButȱtheȱallegedȱagencyȱrelationshipȱbetweenȱCSGȱ
andȱCSSȱisȱnotȱitselfȱallegedȱtoȱhaveȱbeenȱaȱfraud,ȱasȱwasȱtheȱcaseȱinȱKolbeckȱ
v.ȱLITȱAmerica,ȱInc.,ȱ923ȱF.ȱSupp.ȱ557,ȱ569ȱ(S.D.N.Y.ȱ1996).ȱTherefore,ȱtheȱ
Courtȱwillȱemployȱtheȱordinaryȱpleadingȱstandardȱtoȱtheȱquestionȱofȱ
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whetherȱElbitȱhasȱproperlyȱpledȱthatȱCSSȱshouldȱbeȱheldȱtoȱbeȱCSG’sȱ
agent.ȱTheȱCourtȱconcludesȱthatȱElbitȱhasȱdoneȱso.ȱ

a. ElbitȱhasȱallegedȱthatȱCSSȱhadȱactualȱauthorityȱtoȱactȱonȱbehalfȱ
ofȱCSG.ȱ

ȱ“Establishmentȱofȱ[anȱagency]ȱrelationshipȱrequiresȱfactsȱsufficientȱtoȱ
showȱ(1)ȱtheȱprincipal’sȱmanifestationȱofȱintentȱtoȱgrantȱauthorityȱtoȱtheȱ
agent,ȱandȱ(2)ȱagreementȱbyȱtheȱagent.ȱInȱaddition,ȱtheȱprincipalȱmustȱ
maintainȱcontrolȱoverȱkeyȱaspectsȱofȱtheȱundertaking.”ȱCommercialȱUnionȱ
Ins.ȱCo.ȱv.ȱAlitaliaȱAirlines,ȱS.p.A.,ȱ347ȱF.3dȱ448,ȱ462ȱ(2dȱCir.ȱ2003)ȱ(citationsȱ
omitted).ȱAgencyȱreflectsȱmutualȱconsent:ȱ“theȱagentȱmustȱconsentȱtoȱactȱ
subjectȱtoȱtheȱprincipal’sȱdirectionȱandȱcontrol,ȱandȱtheȱprincipalȱmustȱ
consentȱtoȱexercisingȱcontrolȱoverȱtheȱagent.”ȱGlobalȱEntmȇt,ȱInc.ȱv.ȱN.Y.ȱTel.ȱ
Co.,ȱNo.ȱ00ȱCiv.ȱ2959,ȱ2000ȱWLȱ1672327,ȱatȱ*6ȱ(S.D.N.Y.ȱNov.ȱ6,ȱ2000).ȱ

ElbitȱpleadsȱtheȱfollowingȱindiciaȱofȱagencyȱbyȱCSSȱinȱitsȱComplaint:ȱ

 CSSȱisȱCSG’sȱwhollyȱownedȱsubsidiary.ȱ(Compl.ȱ¶ȱ77(a).)ȱCSSȱandȱ
CSGȱuseȱtheȱsameȱemailȱsuffixesȱandȱcorporateȱlogoȱ(Id.ȱ¶ȱ77(e).)ȱ

 “CreditȱSuisseȱGroupȱdescribesȱitsȱoperationsȱinȱcitiesȱincludingȱ
NewȱYorkȱasȱitsȱ‘localȱoffices,’ȱnotȱseparateȱcompanies.ȱLikewise,ȱ
CreditȱSuisseȱGroupȱlistsȱsixȱ‘MainȱOffices’ȱonȱitsȱwebsite,ȱ.ȱ.ȱ.ȱoneȱ
ofȱwhichȱisȱinȱfactȱtheȱNewȱYorkȱofficeȱofȱCreditȱSuisseȱSecurities.”ȱ
(Id.ȱ¶ȱ77(f).)ȱȱ

 TheȱCEOȱofȱCSG’sȱinvestmentȱbankȱservesȱasȱ“aȱCEOȱandȱBoardȱ
Memberȱforȱ[CSS]”;ȱtheȱ“CEOȱofȱAssetȱManagementȱandȱCreditȱ
SuisseȱAmericasȱforȱCreditȱSuisseȱGroup”ȱservesȱasȱ“aȱCEOȱandȱ
BoardȱMemberȱofȱ[CSS].”ȱ(Id.ȱ¶ȱ77(g).)ȱ

 CSGȱoperatesȱthroughȱthreeȱglobalȱdivisions,ȱincludingȱPrivateȱ
Banking,ȱwithinȱwhichȱtheȱCorporateȱCashȱManagementȱGroupȱ
andȱitsȱemployeesȱoperate.ȱ(Id.ȱ¶¶ȱ16,ȱ25.)ȱ

 CSGȱ“controlledȱCreditȱSuisseȱSecuritiesȱandȱexercisedȱmanagerialȱ
authorityȱwithȱrespectȱtoȱtheȱCorporateȱCashȱManagementȱ
Group.”ȱ(Id.ȱ¶ȱ16.)ȱTzolovȱandȱButlerȱ“led”ȱtheȱCorporateȱCashȱ
ManagementȱGroup.ȱ(Id.ȱ¶ȱ12.)ȱ
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 CSGȱpromulgatedȱaȱCodeȱofȱConductȱthatȱestablishedȱ“theȱ
frameworkȱwithinȱwhichȱCreditȱSuisseȱGroupȱandȱallȱitsȱ
subsidiariesȱ.ȱ.ȱ.ȱdirectorsȱandȱemployees[]ȱconductȱbusiness.”ȱ(Id.ȱ
¶ȱ85.)ȱMoreover,ȱCSGȱexecutivesȱexpressedȱ“concerns”ȱaboutȱtheȱ
CorporateȱCashȱManagementȱGroup’sȱsaleȱofȱCDOs,ȱasȱwellȱasȱtheȱ
“qualityȱofȱsuitabilityȱreview”ȱthatȱgroupȱconducted.ȱ(Id.ȱ¶ȱ14.)ȱ

 CSGȱannouncedȱpubliclyȱtheȱpromotionsȱofȱTzolovȱandȱButlerȱtoȱ
“director”ȱpositionsȱatȱCreditȱSuisseȱFirstȱBoston.ȱ(Ex.ȱ3ȱtoȱCompl.)ȱ

Takenȱtogether,ȱtheseȱstatementsȱplausiblyȱallegeȱthatȱCSSȱhadȱactualȱ
authorityȱtoȱtransactȱbusinessȱasȱCSG’sȱagentȱatȱCSG’sȱ“localȱoffice.”ȱCSGȱ
argues—correctly—thatȱaȱparentȬsubsidiaryȱrelationshipȱdoesȱnotȱbyȱitselfȱ
createȱaȱpresumptionȱofȱagency,ȱnorȱdoesȱtheȱuseȱofȱaȱsharedȱbrandȱ
identity.ȱButȱthoseȱfeatures,ȱcombinedȱwithȱElbit’sȱallegationsȱthatȱtheȱCSSȱ
brokersȱwhoȱservicedȱTadiran’sȱaccountȱledȱtheȱCorporateȱCashȱ
Managementȱgroup;ȱthatȱtheȱCorporateȱCashȱManagementȱgroupȱreportedȱ
toȱCSG;ȱandȱthatȱCSGȱreviewedȱthatȱgroup’sȱsaleȱofȱCDOs,ȱdecidedlyȱmoveȱ
theȱagencyȱtheoryȱfromȱpossibleȱtoȱplausible.ȱAccordȱSTMicroelectronicsȱv.ȱ
CreditȱSuisseȱGrp.,ȱ775ȱF.ȱSupp.ȱ2dȱ525,ȱ539ȱ(E.D.N.Y.ȱ2011).ȱ

Inȱparticular,ȱtheȱComplaintȱallegesȱthatȱCSSȱactedȱsubjectȱtoȱCSG’sȱ
controlȱ(e.g.,ȱCompl.ȱ¶¶ȱ16,ȱ25,ȱ90),ȱwhichȱisȱ“[a]nȱessentialȱcharacteristicȱofȱ
anȱagencyȱrelationship.”ȱInȱreȱShulmanȱTransp.ȱEnters.,ȱInc.,ȱ744ȱF.2dȱ293,ȱ
295ȱ(2dȱCir.ȱ1984).ȱThisȱdistinguishesȱtheȱComplaintȱfromȱtheȱallegationsȱinȱ
MaungȱNgȱWeȱ&ȱMassiveȱAtl.ȱLtd.ȱv.ȱMerrillȱLynchȱ&ȱCo.,ȱNo.ȱ99ȱCiv.ȱ9687,ȱ
2000ȱWLȱ1159835ȱ(S.D.N.Y.ȱAug.ȱ15,ȱ2000).ȱThere,ȱtheȱcourtȱconcludedȱthatȱ
allegationsȱthatȱoneȱcorporationȱencouragedȱandȱratifiedȱtheȱactsȱofȱ
anotherȱdidȱnotȱsuggestȱanȱagencyȱrelationship.ȱId.ȱatȱ*4.ȱByȱcontrast,ȱElbitȱ
contendsȱthatȱCSGȱdidȱmoreȱthanȱencourageȱandȱratifyȱCSS’sȱactions.ȱItȱ
allegesȱthatȱCSGȱintervenedȱinȱtheȱaftermathȱofȱTzolovȱandȱButler’sȱ
misconductȱandȱdirectedȱCSS’sȱresponse.ȱ(E.g.,ȱCompl.ȱ¶ȱ90.)ȱThatȱ
allegation,ȱandȱtheȱallegationsȱthatȱCSGȱwasȱ“directlyȱresponsible”ȱforȱ
aspectsȱofȱCSS’sȱcomplianceȱprogram,ȱandȱthatȱcomplianceȱexecutivesȱ
overlapped,ȱsupportsȱtheȱinferenceȱthatȱCSGȱhadȱtheȱabilityȱtoȱstopȱtheȱ
allegedȱwrongdoingȱatȱCSSȱ(id.ȱ¶ȱ86).ȱInȱsum,ȱtheȱComplaintȱcontainsȱ
enoughȱfactualȱallegationsȱtoȱallegeȱplausiblyȱthatȱCSSȱhadȱactualȱ
authorityȱtoȱactȱasȱCSG’sȱagent.ȱȱ
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b. Elbitȱhasȱnotȱsufficientlyȱallegedȱthatȱitȱreasonablyȱreliedȱonȱanyȱ
“apparentȱauthority”ȱconferredȱbyȱCSG.ȱ

ȱApparentȱauthorityȱ“arisesȱfromȱtheȱwrittenȱorȱspokenȱwordsȱorȱanyȱ
otherȱconductȱofȱtheȱprincipalȱwhich,ȱreasonablyȱinterpreted,ȱcausesȱaȱ
thirdȱpersonȱtoȱbelieveȱthatȱtheȱprincipalȱconsentsȱtoȱhaveȱanȱactȱdoneȱonȱ
hisȱbehalfȱbyȱtheȱpersonȱpurportingȱtoȱactȱforȱhim.”ȱMinskoffȱv.ȱAm.ȱExp.ȱ
TravelȱRelatedȱServs.ȱCo.,ȱ98ȱF.3dȱ703,ȱ708ȱ(2dȱCir.ȱ1996)ȱ(bracketsȱandȱ
quotationȱmarksȱomitted).ȱ

Apparentȱauthorityȱisȱnotȱadequatelyȱallegedȱtoȱbeȱpresentȱhere,ȱforȱ
twoȱreasons.ȱ

First,ȱtheȱComplaintȱdoesȱnotȱplausiblyȱallegeȱthatȱCSGȱheldȱCSSȱoutȱ
toȱthirdȱpartiesȱasȱitsȱagent.ȱTheȱComplaintȱcontainsȱnoȱallegationsȱthatȱ
CSGȱmadeȱanyȱrepresentationsȱaboutȱCSS’sȱauthorityȱtoȱTadiran.ȱInȱfact,ȱitȱ
provesȱdifficultȱtoȱisolateȱinȱtheȱComplaintȱanyȱstatementsȱthatȱCSGȱ
directlyȱmadeȱtoȱTadiran.ȱ

Second,ȱregardlessȱofȱwhetherȱtheȱComplaintȱallegesȱthatȱCSGȱheldȱ
CSSȱoutȱasȱitsȱagent,ȱitȱdoesȱnotȱallegeȱthatȱTadiranȱreasonablyȱreliedȱonȱ
thatȱapparentȱauthority.ȱTheȱclosestȱallegationȱElbitȱpointsȱtoȱinȱitsȱ
Complaintȱisȱthatȱtheȱ“twoȱinitialȱwrittenȱpresentationsȱmadeȱtoȱTadiranȱ
regardingȱstudentȱloanȱsecuritiesȱboreȱtheȱ‘CreditȱSuisse’ȱnameȱandȱCreditȱ
SuisseȱGroupȱcorporateȱlogo,ȱmakingȱnoȱmentionȱwhatsoeverȱofȱCreditȱ
SuisseȱSecurities.”ȱ(Compl.ȱ¶ȱ77(d).)ȱElbitȱneverȱfollowsȱthatȱstatementȱ
withȱaȱfactualȱallegationȱthatȱTadiranȱreliedȱonȱthoseȱpresentations,ȱorȱanyȱ
others,ȱinȱconcludingȱthatȱCSSȱwasȱheldȱoutȱbyȱCSGȱasȱitsȱagent.ȱ
Elsewhere,ȱElbitȱreferencesȱonlyȱ“CreditȱSuisse.”ȱ

Elbit’sȱtacticalȱdecisionȱtoȱconflateȱCSSȱandȱCSGȱmiresȱtheȱComplaintȱ
inȱconfusion.ȱForȱexample,ȱElbitȱallegesȱthatȱ“BasedȱonȱCreditȱSuisse’sȱ
representations,ȱTadiranȱtransferredȱaȱtotalȱofȱ$31,000,000ȱtoȱCreditȱSuisseȱ
forȱitȱtoȱinvestȱ.ȱ.ȱ.ȱ.”ȱ(Id.ȱ¶ȱ3.)ȱButȱElbitȱsetsȱforthȱexplicitlyȱinȱtheȱ
Complaint’sȱfirstȱparagraphȱthatȱitȱusesȱtheȱwordsȱ“CreditȱSuisse”ȱtoȱreferȱ
toȱCSGȱandȱCSSȱ“jointly.”ȱTheȱCourt,ȱtherefore,ȱisȱtaxedȱwithȱtheȱvexingȱ
taskȱofȱdecipheringȱwhetherȱTadiranȱisȱallegingȱthatȱitȱreliedȱonȱCSG’sȱ
representations,ȱorȱCSS’s,ȱandȱwhetherȱitȱthoughtȱitȱhadȱtransferredȱfundsȱ
toȱCSGȱorȱCSS.ȱAsȱaȱresult,ȱtheȱCourtȱcannotȱcreditȱthisȱstatementȱasȱanȱ
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allegationȱthatȱElbitȱreliedȱonȱCSG’sȱrepresentationsȱthatȱCSSȱwasȱitsȱagent.ȱ
NorȱcanȱtheȱCourtȱblinkȱatȱElbit’sȱobfuscationȱonȱtheȱgroundsȱthatȱCSGȱ
controlsȱtheȱfacts.ȱ(SeeȱPl.’sȱOpp.ȱ17ȱn.15.)ȱTheȱfactualȱbasisȱforȱTadiran’sȱ
relianceȱonȱCSSȱasȱtheȱapparentȱagentȱofȱCSGȱisȱwithinȱplaintiff’sȱ
knowledge,ȱnotȱCSG’s.ȱȱ

Withoutȱanyȱallegationȱofȱreliance,ȱorȱallegationsȱthatȱCSGȱcloakedȱ
CSSȱinȱapparentȱauthority,ȱElbit’sȱapparentȱauthorityȱclaimȱfails.ȱSee,ȱe.g.,ȱ
HerbertȱConstr.ȱCo.ȱv.ȱCont’lȱIns.ȱCo.,ȱ931ȱF.2dȱ989,ȱ993Ȭ94ȱ(2dȱCir.ȱ1991).ȱTheȱ
CourtȱconcludesȱthatȱtheȱComplaintȱallegesȱthatȱCSSȱactedȱwithȱactualȱ
authorityȱasȱCSG’sȱagent;ȱitȱdoesȱnotȱallegeȱthatȱCSSȱactedȱwithȱapparentȱ
authority.ȱ

3. CentralȱBankȱ&ȱJanusȱ

CSGȱnextȱcontendsȱthatȱU.S.ȱSupremeȱCourtȱprecedentȱforeclosesȱ
respondeatȱsuperiorȱliabilityȱforȱtheȱactsȱofȱitsȱallegedȱagent,ȱCSS.ȱItȱdoesȱ
not.ȱ

First,ȱCSGȱurgesȱtheȱCourtȱtoȱinterpretȱCentralȱBankȱofȱDenver,ȱN.A.ȱv.ȱ
FirstȱInterstateȱBankȱofȱDenver,ȱN.A.ȱasȱeliminatingȱrespondeatȱsuperiorȱ
liability.ȱ511ȱU.S.ȱ164ȱ(1994).ȱButȱCentralȱBankȱabolishedȱaidingȱandȱabettingȱ
liabilityȱforȱSectionȱ10(b)ȱviolationsȱonȱtheȱtheoryȱthatȱSectionȱ10(b)ȱdidȱnotȱ
prohibitȱaidingȱandȱabettingȱconduct.ȱInȱreȱParmalatȱSec.ȱLitig.,ȱ474ȱF.ȱSupp.ȱ
2dȱ547,ȱ551ȱ(S.D.N.Y.ȱ2007);ȱseeȱCentralȱBank,ȱ511ȱU.S.ȱatȱ178ȱ(“[T]hisȱcaseȱ
concernsȱtheȱconductȱprohibitedȱbyȱ§10(b).”)ȱAsȱU.S.ȱDistrictȱJudgeȱLewisȱ
A.ȱKaplanȱhasȱobserved,ȱrespondeatȱsuperiorȱisȱnotȱaȱtheoryȱofȱliabilityȱ
basedȱonȱtheȱdefendant’sȱconduct;ȱrather,ȱitȱisȱliabilityȱbasedȱonȱtheȱ
defendant’sȱstatus.ȱInȱreȱParmalat,ȱ474ȱF.ȱSupp.ȱ2dȱatȱ550Ȭ51.ȱTheȱU.S.ȱ
SupremeȱCourtȱdidȱnotȱaddressȱthatȱtypeȱofȱliabilityȱinȱCentralȱBankȱandȱ
thereforeȱrespondeatȱsuperiorȱsurvivedȱCentralȱBankȱofȱDenverȱasȱaȱlegalȱ
principleȱinȱsectionȱ10(b)ȱlitigation.ȱSeeȱSuezȱEquityȱInvestors,ȱL.P.ȱv.ȱTorontoȬ
DominionȱBank,ȱ250ȱF.3dȱ87,ȱ101ȱ(2dȱCir.ȱ2001)ȱ(“Theȱdistinctionȱbetweenȱ
theȱcaseȱatȱbarȱandȱthoseȱcitedȱisȱthatȱinȱCentralȱBankȱandȱWrightȱthereȱwasȱ
noȱallegationȱthatȱtheȱdefendantsȱwereȱagentsȱofȱtheȱallegedȱdefrauder,ȱ
actingȱforȱtheȱdefrauder.”)ȱ
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Second,ȱCreditȱSuisseȱcontendsȱthatȱtheȱopinionȱinȱJanusȱCapitalȱGroup,ȱ
Inc.ȱv.ȱFirstȱDerivativeȱTradersȱforeclosesȱrespondeatȱsuperiorȱliability.ȱ131ȱS.ȱ
Ct.ȱ2296ȱ(2011).ȱTheȱSupremeȱCourtȱheldȱinȱthatȱcaseȱthatȱ“[f]orȱpurposesȱ
ofȱRuleȱ10bȬ5,ȱtheȱmakerȱofȱaȱstatementȱisȱtheȱpersonȱorȱentityȱwithȱ
ultimateȱauthorityȱoverȱtheȱstatement,ȱincludingȱitsȱcontentȱandȱwhetherȱorȱ
howȱtoȱcommunicateȱit.”ȱId.ȱatȱ2302.ȱApplyingȱthatȱrule,ȱtheȱCourtȱ
concludedȱthatȱanȱinvestmentȱadvisorȱdidȱnotȱ“make”ȱtheȱallegedlyȱ
misleadingȱstatementsȱinȱanȱinvestmentȱfund’sȱprospectusȱbecauseȱtheȱ
advisorȱdidȱnotȱhaveȱ“ultimateȱcontrol”ȱorȱ“ultimateȱauthority”ȱoverȱtheȱ
fund’sȱstatements.ȱId.ȱatȱ2304.ȱThus,ȱaccordingȱtoȱCSG,ȱitȱ“canȱbeȱheldȱ
primarilyȱliableȱonlyȱforȱstatementsȱthatȱ[CSG]ȱitselfȱmade,ȱnotȱforȱ
statementsȱmadeȱbyȱCSSȱemployeesȱonȱbehalfȱofȱCSS.”ȱ(Def.’sȱMem.ȱ14.)ȱȱ

CSGȱmerelyȱbegsȱtheȱquestionȱofȱwhetherȱCSSȱwas,ȱinȱfact,ȱmakingȱ
statementsȱonȱitsȱownȱbehalfȱorȱonȱCSG’s.ȱIfȱCSGȱmadeȱtheȱmisleadingȱ
statementsȱthroughȱitsȱagentȱCSS,ȱasȱtheȱComplaintȱalleges,ȱJanusȱdoesȱnotȱ
absolveȱCSGȱofȱliabilityȱbecauseȱCSGȱisȱtheȱpartyȱwithȱultimateȱauthorityȱ
forȱtheȱfalseȱstatements.ȱȱ

4. Directȱliabilityȱ

Elbitȱcontendsȱinȱitsȱoppositionȱpapers,ȱifȱnotȱinȱitsȱComplaint,ȱthatȱ
CSGȱisȱdirectlyȱliableȱforȱsecuritiesȱfraudȱbecauseȱ“CSGȱitselfȱmadeȱ
materialȱmisstatementsȱorȱomissionsȱtoȱElbit.”ȱ(Pl.’sȱOpp.ȱ15;ȱcf.ȱCompl.ȱ
¶¶ȱ79Ȭ80ȱ(statingȱthatȱ“CreditȱSuisseȱSecuritiesȱbrokers”ȱandȱ“CreditȱSuisseȱ
Securities”ȱviolatedȱSectionȱ10bȬ5ȱandȱthatȱ“CreditȱSuisseȱGroupȱisȱliableȱ
forȱtheȱdamage”ȱbecauseȱCSSȱwasȱitsȱagent).)ȱElbitȱdistinguishesȱthisȱ
theoryȱofȱliabilityȱfromȱitsȱagencyȱtheoriesȱofȱliability.ȱ(Pl.’sȱOpp.ȱ15Ȭ16.)ȱ
ElbitȱrestsȱitsȱargumentȱonȱtheȱallegationȱthatȱCSGȱ“publiclyȱannouncedȱ
thatȱMr.ȱTzolovȱandȱMr.ȱButlerȱhadȱbeenȱpromotedȱtoȱtheȱpositionȱofȱ
director.”ȱ(Compl.ȱ¶ȱ16.)ȱȱ

ButȱCSG’sȱannouncementȱisȱnotȱaȱbasisȱforȱattributingȱTzolovȱandȱ
Butler’sȱstatementsȱdirectlyȱtoȱCSG.ȱTheȱannouncementȱregardingȱtheȱ
promotionȱindicatedȱthatȱTzolovȱandȱButlerȱhadȱadvancedȱwithinȱ“Creditȱ
SuisseȱFirstȱBoston,”ȱnotȱCSG.ȱ(Ex.ȱ3ȱatȱ20ȱtoȱCompl.)ȱMoreover,ȱElbitȱdoesȱ
notȱallegeȱthatȱTzolovȱandȱButlerȱeverȱworkedȱforȱCSG;ȱtoȱtheȱcontrary,ȱ
althoughȱitȱallegesȱthatȱtheyȱworkedȱforȱtheȱvagueȱ“CreditȱSuisse,”ȱitȱ
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attachesȱanȱexhibitȱspecificallyȱidentifyingȱthemȱasȱemployeesȱofȱCSS.ȱ
(CompareȱCompl.ȱ¶ȱ12ȱwithȱEx.ȱ2ȱtoȱCompl.)ȱThus,ȱtheȱComplaintȱallegesȱnoȱ
basis—apartȱfromȱitsȱproperlyȱpledȱtheoryȱofȱactualȱagency—onȱwhichȱtoȱ
concludeȱthatȱCSGȱmadeȱanyȱfalseȱstatements.ȱȱ

B. ElbitȱhasȱadequatelyȱallegedȱthatȱCSGȱisȱaȱcontrolȱpersonȱofȱ
CSS.ȱ

ElbitȱhasȱadequatelyȱallegedȱthatȱCSGȱmayȱbeȱheldȱliableȱasȱtheȱ
“controlȱperson”ȱofȱCSSȱforȱtheȱpurposesȱofȱtheȱSecondȱCauseȱofȱAction.ȱ
Sectionȱ20(a)ȱofȱtheȱExchangeȱAct,ȱ15ȱU.S.C.ȱ§ȱ78t(a),ȱcreatesȱaȱcauseȱofȱ
actionȱagainstȱthoseȱallegedȱtoȱhaveȱbeenȱ“controlȱpersons”ȱofȱthoseȱwhoȱ
violateȱtheȱExchangeȱAct.ȱ“Toȱestablishȱaȱprimaȱfacieȱcaseȱofȱcontrolȱpersonȱ
liability,ȱaȱplaintiffȱmustȱshowȱ(1)ȱaȱprimaryȱviolationȱbyȱtheȱcontrolledȱ
person,ȱ(2)ȱcontrolȱofȱtheȱprimaryȱviolatorȱbyȱtheȱdefendant,ȱandȱ(3)ȱthatȱ
theȱdefendantȱwas,ȱinȱsomeȱmeaningfulȱsense,ȱaȱculpableȱparticipantȱinȱtheȱ
controlledȱperson’sȱfraud.”ȱATSIȱCommcȇns,ȱInc.ȱv.ȱShaarȱFund,ȱLtd.,ȱ493ȱ
F.3dȱ87,ȱ108ȱ(2dȱCir.ȱ2007).ȱ

1. Controlȱ

Theȱindiciaȱofȱagencyȱidentifiedȱaboveȱalsoȱsufficeȱtoȱallegeȱsufficientlyȱ
thatȱCSGȱwasȱaȱcontrolȱpersonȱofȱCSS.ȱAccordȱSTMicroelectronics,ȱ775ȱF.ȱ
Suppȱ2dȱatȱ536.ȱInȱadditionȱtoȱownership,ȱElbitȱhasȱallegedȱthatȱCSGȱ
retainedȱtheȱabilityȱtoȱmanageȱCSS’sȱaffairsȱand,ȱmoreover,ȱdidȱsoȱinȱtheȱ
aftermathȱofȱtheȱfraud.ȱ(SeeȱCompl.ȱ¶¶ȱ14,ȱ77,ȱ90.)ȱȱ

CSGȱhasȱnotȱpersuadedȱtheȱCourtȱthatȱCSS,ȱasȱaȱbrokerȬdealer,ȱwasȱtheȱ
exclusiveȱ“controlȱperson”ȱofȱtheȱindividualsȱwhoȱareȱallegedȱtoȱbeȱtheȱ
primaryȱwrongdoers.ȱCSGȱcitesȱnoȱauthorityȱthatȱlimitsȱsectionȱ20(a)ȱ
claimsȱpremisedȱonȱthoseȱindividual’sȱfraudȱtoȱtheȱcorporateȱbrokerȬdealerȱ
thatȱemployedȱthem.ȱTheȱregulationsȱcitedȱbyȱCSGȱmandateȱaȱbrokerȬ
dealerȱentityȱundertakeȱcomplianceȱresponsibilities.ȱSeeȱFINRAȱRuleȱ3100.ȱ
ThoseȱregulationsȱdoȱnotȱtransformȱbrokerȬdealersȱintoȱentitiesȱbeyondȱtheȱ
Sectionȱ20(a)ȱ“control”ȱofȱothers.ȱȱȱ
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2. Culpableȱparticipationȱ

Aȱplaintiffȱmustȱpleadȱthatȱtheȱ“controllingȱpersonȱwasȱinȱsomeȱ
meaningfulȱsenseȱaȱculpableȱparticipantȱinȱtheȱfraudȱperpetratedȱbyȱtheȱ
controlledȱperson.”ȱSECȱv.ȱFirstȱJerseyȱSec.,ȱInc.,ȱ101ȱF.3dȱ1450,ȱ1472ȱ(2dȱCir.ȱ
1996)ȱ(quotationȱmarksȱandȱbracketsȱomitted);ȱInȱreȱCitigroupȱInc.ȱSec.ȱLitig.,ȱ
753ȱF.ȱSupp.ȱ2dȱ206,ȱ248Ȭ49ȱ(S.D.N.Y.ȱ2010);ȱseeȱInȱreȱLehmanȱBros.ȱMortgageȬ
BackedȱSec.ȱLitig.,ȱ650ȱF.3dȱ167,ȱ186ȱ(2dȱCir.ȱ2011)ȱ(comparingȱsectionȱ15ȱandȱ
sectionȱ20ȱpleadingȱrequirements).ȱAȱplaintiffȱmustȱallegeȱfactsȱthatȱgiveȱ
riseȱatȱleastȱtoȱanȱinferenceȱofȱconductȱapproachingȱrecklessnessȱthatȱisȱ
“strong”ȱandȱ“cogent”ȱinȱlightȱofȱotherȱexplanations.ȱSeeȱTellabs,ȱInc.,ȱ551ȱ
U.S.ȱatȱ324;ȱPoptech,ȱL.P.ȱv.ȱStewardshipȱCreditȱArbitrageȱFund,ȱLLC,ȱ792ȱF.ȱ
Supp.ȱ2dȱ328ȱ(D.ȱConn.ȱ2011);ȱLapinȱv.ȱGoldmanȱSachsȱGrp.,ȱInc.,ȱ506ȱF.ȱ
Supp.ȱ2dȱ221,ȱ248ȱ(S.D.N.Y.ȱ2006)ȱ(mentalȱstateȱ“approximatingȱ
recklessness”ȱminimumȱforȱSectionȱ20(a)ȱliability).ȱAȱplaintiff’sȱallegationȱ
thatȱaȱcontrolȱpartyȱculpablyȱparticipatedȱinȱaȱfraudȱmustȱbeȱstatedȱwithȱ
particularity.ȱSeeȱ15ȱU.S.C.ȱ§ȱ78uȬ4(b)(2);ȱPoptech,ȱ792ȱF.ȱSupp.ȱ2dȱatȱ335;ȱ
Lapin,ȱ506ȱF.ȱSupp.ȱ2dȱatȱ248.ȱȱ

TheȱpartiesȱdisputeȱwhetherȱElbitȱhasȱadequatelyȱpledȱculpableȱ
participation.ȱButȱthatȱdisputeȱmissesȱaȱfoundationalȱpoint:ȱ“theȱgeneralȱ
ruleȱisȱthatȱknowledgeȱacquiredȱbyȱanȱagentȱactingȱwithinȱtheȱscopeȱofȱhisȱ
agencyȱisȱimputedȱtoȱhisȱprincipalȱandȱtheȱlatterȱisȱboundȱbyȱsuchȱ
knowledgeȱalthoughȱtheȱinformationȱisȱneverȱactuallyȱcommunicatedȱtoȱ
it.”ȱN.Y.ȱUniv.ȱv.ȱFirstȱFin.ȱIns.ȱCo.,ȱ322ȱF.3dȱ750,ȱ753ȱn.2ȱ(2dȱCir.ȱ2003).ȱȱ

Therefore,ȱ“Inȱanȱagencyȱsituation,ȱcontrolȱpersonȱliabilityȱisȱproperlyȱ
pledȱbyȱpleadingȱcontrolȱoverȱtheȱagent/primaryȱviolatorȱwhileȱtheȱagentȱisȱ
actingȱwithinȱtheȱscopeȱofȱtheirȱdutiesȱinȱconnectionȱwithȱtheȱillegalȱacts.”ȱ
CompuDyneȱCorp.ȱv.ȱShane,ȱ453ȱF.ȱSupp.ȱ2dȱ807,ȱ831ȱ(S.D.N.Y.ȱ2006).ȱȱCSGȱ
hasȱthereforeȱ“culpablyȱparticipated”ȱinȱTzolovȱandȱButler’sȱfraudȱifȱitsȱ
agent—here,ȱallegedly,ȱCSS—“culpablyȱparticipated”ȱwhileȱactingȱwithinȱ
theȱscopeȱofȱitsȱduties.ȱ

Toȱholdȱotherwiseȱwouldȱbeȱtoȱsuggestȱthatȱaȱcorporation’sȱscienterȱorȱ
culpabilityȱcouldȱnotȱbeȱprovenȱbyȱreferenceȱtoȱitsȱagents.ȱThatȱisȱnotȱtheȱ
law.ȱ“Whenȱtheȱdefendantȱisȱaȱcorporateȱentity,ȱthisȱmeansȱthatȱtheȱ
pleadedȱfactsȱmustȱcreateȱaȱstrongȱinferenceȱthatȱsomeoneȱwhoseȱintentȱ
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couldȱbeȱimputedȱtoȱtheȱcorporationȱactedȱwithȱtheȱrequisiteȱscienter.”ȱ
TeamstersȱLocalȱ445ȱFreightȱDiv.ȱPensionȱFundȱv.ȱDynexȱCapitalȱInc.,ȱ531ȱF.3dȱ
190,ȱ195ȱ(2dȱCir.ȱ2008);ȱseeȱalsoȱTeamstersȱLocalȱ445ȱFreightȱDiv.ȱPensionȱFund,ȱ
531ȱF.3dȱatȱ194ȱ(corporateȱscienterȱmayȱneverthelessȱbeȱpledȱwithoutȱ
adequatelyȱallegingȱscienterȱofȱindividualȱdefendants).ȱPutȱanotherȱway,ȱ
theȱbestȱevidenceȱofȱCSG’sȱscienterȱwouldȱbeȱthatȱofȱitsȱallegedȱagent—
here,ȱCSS.ȱȱȱ

ByȱvirtueȱofȱtheȱpurportedȱagencyȱrelationshipȱbetweenȱCSSȱandȱCSG,ȱ
then,ȱCSGȱhasȱbeenȱallegedȱtoȱhaveȱculpablyȱparticipatedȱinȱCSS’sȱfraud.ȱ

C. ElbitȱhasȱadequatelyȱallegedȱthatȱCSGȱaidedȱandȱabettedȱ
commonȱlawȱfraudȱ

ElbitȱhasȱadequatelyȱallegedȱthatȱCSGȱmayȱbeȱheldȱliableȱasȱanȱaiderȱ
andȱabettorȱofȱCSS’sȱcommonȱlawȱfraudȱforȱtheȱpurposesȱofȱtheȱThirdȱ
CauseȱofȱAction.ȱInȱorderȱtoȱstateȱaȱclaimȱforȱaidingȱandȱabettingȱcommonȱ
lawȱfraud,ȱaȱplaintiffȱmustȱallegeȱ(1)ȱtheȱexistenceȱofȱaȱfraud;ȱ(2)ȱtheȱ
defendant’sȱactualȱknowledgeȱofȱtheȱfraud;ȱandȱ(3)ȱthatȱtheȱdefendantȱ
providedȱsubstantialȱassistanceȱtoȱadvanceȱtheȱfraud’sȱcommission.ȱLernerȱ
v.ȱFleetȱBank,ȱN.A.,ȱ459ȱF.3dȱ273,ȱ292ȱ(2dȱCir.ȱ2006).ȱ

Theseȱrequirementsȱhaveȱbeenȱsatisfied.ȱFirst,ȱtheȱComplaintȱalleges,ȱ
atȱaȱminimum,ȱthatȱTzolovȱandȱButlerȱdefraudedȱTadiranȱbyȱ
misrepresentingȱtheȱnatureȱofȱtheȱsecuritiesȱtheyȱwereȱpurchasingȱforȱ
Tadiran’sȱaccount.ȱ(Compl.ȱ¶¶ȱ2Ȭ12.)ȱSecond,ȱtheȱComplaintȱalleges,ȱatȱtheȱ
veryȱleast,ȱthatȱCSSȱhadȱactualȱknowledgeȱofȱthisȱfraud.ȱ“UnderȱNewȱYorkȱ
law,ȱknowledgeȱacquiredȱbyȱanȱagentȱactingȱwithinȱtheȱscopeȱofȱitsȱagencyȱ
isȱimputedȱtoȱtheȱprincipal,ȱevenȱifȱtheȱinformationȱwasȱneverȱactuallyȱ
communicated.”NewȱYorkȱMarineȱ&ȱGen.ȱIns.ȱCo.ȱv.ȱTradelineȱ(L.L.C.),ȱ266ȱ
F.3dȱ112,ȱ122ȱ(2dȱCir.ȱ2001).ȱTherefore,ȱtheȱComplaintȱallegesȱCSGȱhadȱ
“actualȱknowledge”ȱofȱtheȱfraudȱbyȱvirtueȱofȱCSSȱbeingȱCSG’sȱagent.ȱ(Seeȱ
alsoȱCompl.ȱ¶ȱ72ȱ(“CreditȱSuisseȱGroupȱknewȱfromȱitsȱownȱdocumentsȱthatȱ
[theȱstatementȱtoȱtheȱWallȱStreetȱJournalȱbyȱtheȱaccusedȱbrokers’ȱattorney]ȱ
wasȱpatentlyȱfalse.”).)ȱThird,ȱtheȱComplaintȱallegesȱthatȱ“CreditȱSuisse”ȱ
coveredȬupȱtheȱfraudȱinȱtheȱfallȱofȱ2007ȱbyȱmisrepresentingȱtheȱnatureȱofȱ
theȱproblemȱwithȱTadiran’sȱaccountȱandȱtheȱreasonȱforȱTzolovȱandȱButler’sȱ
departure.ȱ(Compl.ȱ¶¶ȱ8Ȭ9,ȱ72Ȭ74.)ȱAndȱtheȱComplaintȱallegesȱthatȱ“Creditȱ
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Suisse”ȱissuedȱaȱJulyȱ2008ȱstatementȱthatȱfalselyȱ“downplayedȱtheȱextentȱofȱ
theȱproblem.”ȱ(Compl.ȱ¶ȱ72.)ȱTheseȱacts,ȱundertakenȱbyȱCSGȱorȱitsȱagent,ȱ
helpedȱtoȱconcealȱtheȱfraudȱandȱthereforeȱconstituteȱ“substantialȱ
assistance.”ȱKaufmanȱv.ȱCohen,ȱ307ȱA.D.2dȱ113,ȱ126ȱ(1stȱDep’tȱ2003).ȱȱ

D. ElbitȱhasȱadequatelyȱallegedȱCSGȱwasȱunjustlyȱenriched.ȱ

ElbitȱhasȱadequatelyȱallegedȱthatȱCSGȱwasȱunjustlyȱenrichedȱforȱtheȱ
purposesȱofȱtheȱFourthȱCauseȱofȱAction.ȱToȱrecoverȱonȱaȱclaimȱofȱunjustȱ
enrichment,ȱaȱplaintiffȱmustȱshowȱthatȱ“(1)ȱtheȱotherȱpartyȱwasȱenriched,ȱ
(2)ȱatȱthatȱparty’sȱexpense,ȱandȱ(3)ȱthatȱitȱisȱagainstȱequityȱandȱgoodȱ
conscienceȱtoȱpermitȱtheȱotherȱpartyȱtoȱretainȱwhatȱisȱsoughtȱtoȱbeȱ
recovered.”ȱMandarinȱTradingȱLtd.ȱv.ȱWildenstein,ȱ16ȱN.Y.3dȱ173,ȱ182ȱ(2011)ȱ
(citationsȱandȱalterationsȱomitted).ȱ“Theȱessentialȱinquiryȱinȱanyȱactionȱforȱ
unjustȱenrichmentȱisȱwhetherȱitȱisȱagainstȱequityȱandȱgoodȱconscienceȱtoȱ
permitȱtheȱdefendantȱtoȱretainȱwhatȱisȱsoughtȱtoȱbeȱrecovered.”ȱId.ȱ
(citationsȱandȱalterationsȱomitted).ȱ

ElbitȱallegesȱthatȱCSGȱwasȱunjustlyȱenrichedȱtoȱtheȱextentȱthatȱ“Creditȱ
Suisse”ȱ(1)ȱobtainedȱtheȱ“commissionsȱandȱotherȱfeesȱonȱpurchasesȱ.ȱ.ȱ.ȱandȱ
sales”ȱofȱtheȱimproperlyȱpurchasedȱsecuritiesȱ(Compl.ȱ¶ȱ109)ȱandȱ(2)ȱ
transferredȱCDOȬȱorȱCLNȬbackedȱsecuritiesȱfromȱitsȱownȱaccountȱtoȱ
Tadiran’sȱinȱorderȱtoȱavoidȱtakingȱaȱlossȱonȱthemȱ(Id.ȱ¶¶ȱ82,ȱ110).ȱTheseȱ
allegationsȱsufficeȱtoȱstateȱaȱclaimȱforȱunjustȱenrichment.ȱȱ

AsȱtheȱNewȱYorkȱCourtȱofȱAppealsȱhasȱrecentlyȱobserved,ȱunjustȱ
enrichmentȱrecoveryȱliesȱinȱcasesȱ“inȱwhichȱtheȱdefendant,ȱthoughȱguiltyȱ
ofȱnoȱwrongdoing,ȱhasȱreceivedȱmoneyȱtoȱwhichȱheȱorȱsheȱisȱnotȱentitled.”ȱ
Corselloȱv.ȱVerizonȱN.Y.,ȱInc.,ȱ18ȱN.Y.3dȱ777,ȱ790ȱ(2012).ȱElbitȱhasȱplausiblyȱ
allegedȱthatȱisȱtheȱcaseȱhere.ȱTheȱfactȱthatȱCSGȱisȱaȱcorporateȱlevelȱremovedȱ
fromȱCSSȱdoesȱnotȱdefeatȱtheȱplausibilityȱofȱthisȱclaim;ȱunjustȱenrichmentȱ
mayȱoccurȱindirectly.ȱDodonaȱI,ȱLLCȱv.ȱGoldman,ȱSachsȱ&ȱCo.,ȱ847ȱF.ȱSupp.ȱ
2dȱ624,ȱ653ȱ(S.D.N.Y.ȱ2012).ȱȱ

IV. CONCLUSIONȱ

Forȱtheȱreasonsȱsetȱforthȱabove,ȱCSG’sȱmotionȱtoȱdismissȱtheȱ
Complaintȱ(Dkt.ȱNo.ȱ55)ȱisȱdenied.ȱTheȱComplaintȱcontainsȱsufficientȱ



factual allegations to plausibly conclude that CSS acted as CSC's agent in 
the transactions at issue. Because the Complaint alleges that an actual 
agency relationship existed between CSC and CSS, the Court declines to 
dismiss the Rule 10b-5 claim (First Cause of Action). These same 
allegations support section 20(a) control person liability (Second Cause of 
Action), as well as liability for aiding and abetting fraud (Third Cause of 
Action) and unjust enrichment (Fourth Cause of Action). The Complaint 
does not, however, adequately allege that CSC cloaked CSS in apparent 
authority relied upon by Tadiran. The parties are directed to submit to the 
Court within the next ten days a proposed schedule for the remaining 
discovery in this action. 

Dated: New York, New York 
January 7,2013 

so ORDERED: 
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