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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DANAHER CORPORATION

Plaintiff,
10-CV-121(JPO)
_V_
OPINION AND ORDER

THE TRAVELERS INDEMNITY COMPANY,
etal.,

Defendants

THE TRAVELERS INDEMNITY COMPANY
and TRAVELERS CASUALTY AND SURETY
COMPANY,

Third-Party Plaintiffs,
_V_
ATLAS COPCO NORTH AMERICA, INC.
(as successor BHICAGO PNEUMATIC
TOOL COMPANY), et al.,

Third-Party Defendants.

J. PAUL OETKEN, District Judge:

On October 10, 2019, the Court published an Opinion and Order resolving the parties’
crossmotions for summary judgment. (Dkt. No. 694Ih response, Danaher Corporation
(“Danaher”) and Atlas Copco North America LLC (“Atlas Copco”) filed a mofmmleave to
appeal(Dkt. No. 682), and North River Insurance Company (“NiR&d motionsfor partial

reconsiderationigave toappealand clarification of the Opinion and Order (Dkt. No. 686he

! The October 10, 2019 opinion was originally published at Docket Number 667 huittizes
request of the partiesubsequently removed, redacted, and republished at Docket Number 694.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2010cv00121/356960/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2010cv00121/356960/711/
https://dockets.justia.com/

Case 1:10-cv-00121-JPO Document 711 Filed 11/16/20 Page 2 of 11

Opinion and Order did not resolve Danabearliermotion to substitute party, which was filed
on September 26, 2019. (Dkt. No. 658.) The Court now addresses these pending motions.
Familiarity with the facts and with this Court’s prior opinions is presumed.

l. Danaher and Atlas Copco’s Motion for Leave to Appeal

In its Opinion and Order, the Court affixed liability on Danaher and Atlas Copco for
certain costs borne by Travelers Indemnity Company and Travelers Casualty dpd Sure
Company (together, “Travelers”) in defending Chicago Pneumatic Tool Company (“Chicago
Pneumatic”) against asbestasd silicarelated bodily injury claims (“Underlying Claims”).

(Dkt. No. 694 at 18.) Specifically, the Court held that DanahdrAtlas Copco were
“responsible for contribution . . . for years in which Chicago Pneumatanaber’s former
subsidiary, which Danaher sold to Atlas Copco in 1987, “was uninsured or where its insurers
have become insolvent.’'Dkt. No. 694 at 1-2, 18.Danaher and Atlas Copco seek leave to
appealthis holding, arguing that it “is contrary to New York law” insofaDasaher and Atlas
Copco stand in the shoes of the insured, Chicago Pneuaraditiere is nd‘obligation of an
insured to contribute to its own defense for ldaclaims” (Dkt. No. 683 at 4.)

Although New York courts have yet to recognize the precise obligation that Danaher and
Atlas Copco contest, the narrow question of whether insureds must in some circesistan
contribute to insurers’ defense costs for ldadj€laimsis not suitable for interlocutory appeal.
Interlocutory appeal may be appropriate when, in the estimation of the Court, an ordesexidre
an issue “as to which there is substantial ground for difference of opinion.” 28 U.S.C. § 1292(b).
There must be more thadsimple disagreement” on the issu8arber v. Office of the Comm’r of
Basebal] 120 F. Supp. 3d 334, 337 (S.D.N.Y. 2014). Rather, the Court looksofdticting
authority on the issue” and considensether‘the issue iparticularly difficult and ofirst

impression for the Second Circuitld. (citing Florio v. New YorkNo. 06€v-6473, 2008 WL
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3068247, at *1 (S.D.N.Y. Aug. 5, 2008)). Danaher and Atlas Copco have not marshaled any
authority undercutting the Court’s analysis in the Opinion and Order, nor have they shown that
thenarrowquestion at han unusually challenging.

Danaher and Atlas Copadentify Continental Casualty Co. v. Rapid-American @e.
therelevant‘controlling decision” and suggestat itcontravenes the Court’s holding (Dkt. No.
683 at 4)because istateghatinsurers “may later obtain contributifior defense costdfom
other applicablgolicies” 80 N.Y.2d 640, 655-56 (1993) (emphasis added). But Danaher and
Atlas Copco’s highlighted language does not foreclose the possibility that insureds may too have
an obligation to contribetto an insurer’s defense cosBapidAmericanexpressly
contemplateand holds opethis possibility— that insurers mageek contribution foclaims
arising in periods during which an insured procure@malicableinsurance and thus knew it
was responsible for mounting its own defenkk.at 656;see also Keyspan Gas E. Corp. v.
Munich Reins.Am, Inc,, 31 N.Y.3d 51, 61 (2018) (declining to “effectively provide insurance
coverage to policyholders for years in which no premiums were paid” in part because “the
average insured. would not expect to receive coverage without regard to the number of years
for which it purchased applicable insurance”).

In the wake oRapidAmerican courts have allowed insurers to seek contribution from
insureds when the insurer had to defend against claims regarding “occurrenceseakphde
outside [any insurer’s] policy period” amehen“defense costs can be readily apportiohed.
GeneraltU.S. Branch v. Caribe Realty CorNo. 25499/91, 1994 WL 903279, at *2 (Sup. Ct.
N.Y. Cnty. 1994)see also Columbus McKinnon Corp. v. Travelers Indemnity36a@. F. Supp.
3d 123, 142 (S.D.N.Y. 2018) (“[T]he insured should pay for coveredclaims].”). Danaher

and AtlasCopco dismiss these casesregpposite because tlegposures to asbestos in the
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Underlying Claims, which Danaher and Atlas Copco fash®the only pertinent “occurrences,”
took place during Travelers’s policy periofDkt. No. 683 at 9.) Danaher and Atlas Copco’s
definition of an “occurrence,” howevestems from their misreading Appalachian Insurance
Co. v. General Electric Cpa case that stands for nothing more than the proposition that
“numerougasbestosgxposure incidentsdlleged by various claimants against a single
defendant, canonstitute multiple occurrences rather than one occurre®éeY.3d 162, 174
(2007). Nowhere doesppalachian Insurancadopt Danaher and Atlas Copco’s crabbed
definition of an‘occurrence” in the asbestos long4ail claimcontext. To the contrary
Stonewall Insurance Co. v. Asbestos Claims Management i@siuicts thatin “occurrence of
an[asbestoselated]injury-in-fact during the policy periodarisesnot only atthe time of
exposure but also when “competent evidence [shows] that subsequent injuries anegotcl
F.3d 1178, 1194-95 (2d Cir. 1995). To the extent that the Underlying Claims regard subsequent
injuries that occurred ositle Travelers policy period, affixing liability for contribution from
Danaher and Atlas Copco is consistent with previouslaasé

Furthermore, Danaher and Atlas Copco do not dispute that they have an obligation to

contribute to Travelers’s indemnification costs for the years in which Chicago Btiewas

2 Danaher and Atlas Copco imply, but do not outwardly assert-titan Boiler Works v.
American Motorists Insurance Coonflicts with the Opinion and Order. No. 5:061117,

2010 WL 1257943N.D.N.Y. Mar. 25, 2010). ri a parenthetical, Danaher anda&tCopco
characterize the cases “denying insurers’ claim for contribution” because insurers “have failed
to . . . adduc[e] at least some admissible record evidence . . . that the underlying lanwsivié
‘occurrencessolely during self-insured periods.” (Dkt. No. 683 at 10 (emphasis in original)
(quotingid. at *7.)) The quoted paragraph, howewassessedhether the insured was entitled
to a complete defensgiventhe claims against.itFulton Boiler Works2010 WL 1257943, at
*7. The paragraphid not establish that insureds’ responsibility for contribution is triggered
only when an occurrence arises “solely” during a period ofisslfrance.Instead, wth respect
to contribution, the standastatedby the courivaswhether “evidene in a particular case
establishes that the ‘alleged occurrence’ occurred, ifull part, during an uninsured period.”
Id. (emphasis added.)
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uninsured or its insurers have become insolv8ee Keyspan Gas E. Carl N.Y.3d at 60
(holding that insureds are “on the risk for periods of coverage”) Because apportioning
“defense costs to follow the method for appointionment of indemnification costs” often is
“workable and equitable Avondale Industries, Inc. v. Travelers Indem.,G@4 F. Supp. 1416,
1437 (S.D.N.Y. 1991)see also Travelers Cas. & Sur. Co. v. Alfa Laval,1h60 A.D.3d 451,
452 (1st Dep’t 2012) (proposing same apportionment method for both indemnification costs and
defense costsfulton Boiler Works, Inc. v. Am. Motorists Ins. C828 F. Supp. 2d 481, 498-99
(N.D.N.Y. 2011) (ordering same apportionment method for both indemnification costs and
defense costshhe Court in its Opinion and Order aligned Danaher and Atlas Copco’s liability
for contribution for these two costs. (Dkt. No. 694 at 18, 20.)

Danaher and Atlas Copco identify no real conflicts between previous interpretations of
New York law and the Opinion and Order; they fail to persuade the Court that there exists
substantial ground for difference of opiniontars issue Interlocutory appeal obanaher and
Atlas Copco’s liability for contributiofis not warranted.

Il. NR’s Motion for Reconsideration,Leave to Appeal, and Clarification

The Opinion and Order also affixed liability on NR &oshare of Travelers’ defense
costs, the precise amount to be determined at a later proceéDikigNo. 694 at 22, 56.) The
Court based this holding on NR’s duty to defend against the Underlying Claims, established by
the excess policy NR issued to Chicago Pneumadiic;, Okt. No. 575-2 at 4.) In its motion, NR
insists that itdoes not have a duty to defend” and asks the Court to reconsider its holding or
certify the issue for interlocutory appeal. (Dkt. No. 687 at 1, 4.)

A motion for reconsideration is “properly granted only if there is a showing of: (1) an
intervening change in controlling law; (2) the availability of new ena® or (3) a need to

correct a clear error or prevent manifest injustiderapkin v. Mafco Consol. Grp., Inc818 F.
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Supp. 2d 678, 696 (S.D.N.Y. 201(dnternal citation omitted) Here, NRseeks reconsideration
on the basis that the Court’s analysis in the Opinion and Order was clearly errom#duslo(
707 at 1.) Itis not, however, the Court’s analysis in the Opinion and Order that was erroneous
but rather NR’s reading of the Opinion and Order.

NR’s motionis predicated on the understandihg the Courtidentified NR’sduty to
defendbased exclusivg on Section Il of its excess policy, entitleDEFENSE,
SETTLEMENT, SUPPLEMENTARY PAYMENTS. (Dkt. No. 575-2 at 4.)NR correctly
assesses that this Section, standing on its own, doessatda duty to defendgainst claims
arising from occurrencesvered by Chicago Pneumatic’s primary insurer. NR incorrectly
assumes, contrary to the plain text of the Opinion and Order, that the Court assessedIBSecti
standing on its own — instead of in conjunction with the excess policy’s provision entitled
“EXHAUSTION OF AGGREGATE ENDORSEMENT.(Dkt. No. 575-2 at 7.) Indeed, NR
argues that “th€ourt did not refer to the Exhaustion of Aggregate Endorsement in holding that
North River had a duty to defend.” (Dkt. No. 707 at 2.) But the Court quoted antheited
exhaustion provision immediately before quoting and citing Section Ill. (Dkt. No. 694 at 22.)
The Gurt concluded that NR has a duty to defend based on these “plain and unambiguous
terms,” read together.ld,) This combined reading is precisely what the court dilif Squibb
& Sons v. Accident and Casualty Insurance, Glm. 82¢v-7327, 1992 WL 133899, at *8
(S.D.N.Y. Apr. 21, 1992) (reading the “legal defense provisions” in an insurer’s policies
alongside other provisions that “state that under certain circumstances thespalthough
normally intended as excess policies, will function as underlying insuramacege to which the
Court cited and analogized in the Opinion and Ord8ee( e.g.Dkt. No. 694 at 50 (likening the

NR policies to “those fronk.R. Squibf).) None of the cases cited by N&buts the analysis in
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E.R. Squiblor otherwise suggests that it would be improper to understand Section 11l in light of
the exhaustion provision.

The exhaustion provisiostateghat, “in the event of . . . exhaustion of the aggregate
limit” of Chicago Pneumatic’s primary insurance, “such insurance as islaffdry [NR’s
excess] policy . . shall apply as underlying insurance, notwithstanding anything to the contrary
in the terms and conditions ofistpolicy.” (Dkt. No. 575-2 at 7.) Pursuant to Section lIll, the
insurance afforded by NR’s excess policy includes the provision of a defense for “any suit
against the Insured seeking damages on account of personal injuries,” like the Underlying
Claims. (Dkt. No. 575-2 at 4.) That Section IllI, taken in isolation, applies only when an
occurrence is “not covered by the underlying policies . . . but [is] covered by [NR’sJexcess
policy” is of no occasion when the exhaustion provision is triggeted. {Vhen the primary
insurance has been exhausted, NR’s insurance applies as underlying ingusaiasat would if
the occurrence at issue were not covered by the underlyiiogepg/et covered by NR’s excess
policy. This is what implicatethe duty to defend in Section IlI.

In failing to acknowledge, let alone engage, this reasoning, NR fails to show that the
Court clearly erred. NR also falls short of establishing the “substantial groundfdéoemnite of
opinion” required for interlocutory appeal. 28 U.S.C. § 1292(b).

In addition to moving for reconsideration and leave to appeal, NR moves for clanificati
of the Opinion and Order. Specifically, NR “seeks clarification that thersggrbint of [a
supplemental allocation] proceeding must include a reconsideration of Tsapeéiously paid
indemnity and defense costs and an adjustment of the available Travelers primiartplthe

extent Travelers is entitled to cabution from other parties.” (Dkt. No. 687 at 12—-13.)
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NR’s requestedlarification is unnecessarylhe Opinion and Order unambiguously
states that angupplemental allocation proceeding will reconsider indemnification or defense
costs that “Travelersas expendedr will expend” with respect to the Underlying Claims. (Dkt.
No. 694 at 18 (emphasis addedpgcause Travelers’ policies “for the successamnual policy
periods of April 1, 1979 to April 1, 1985, [were] exhausted by the resolution of historical product
liability claims tendered to Travelers by Chicago Pneumatic before most, if naft tak,
Underlying Claims were filedDkt. No. 513 { 8.), contribution from Danaher, Atlas Copco, and
Chicago Pneumatic’s excess insurers will not require an adjustment ofefialimits with
respect to its exhausted policies for 1979-8R’s motion for clarification, like its motion for
reconsiderationrdeave to appeal, is denied.

[1I. Danaher’s Motion to Substitute Party

The third and final pending motion is Danaher’s motion to substitute itself with Fortive
Corporation (“Fortive”), Danaher’s supposed successor in interest with réspleetUnderlying
Claims “Substitution of a successor in interest . . . under Rule 25(c) [of the Federal Rules of
Civil Procedure] is generally within the sound discretion of the trial co@tdganic Cow, LLC
v. Ctr. for New England Dairy Compact Resear8B5 F.3d 66, 71 (2d Cir. 2003) (internal
guotation marks and citation omittedtill, a district courcan abusés broad discretion “by
allowing substitution in the absence of . . . proof of [a] transfer or assignment of agangibl
interest” from the movant to ifgroposed substitutdn re Chalasani92 F.3d 1300, 1312 (2d
Cir. 1996). Here, the Courtinds sufficient evidence that Fortive now holds the rights and
obligations at issue in this case.

On July 1, 2016, Danaher and its wholly owned subsidiary, Fortive, separated into two
publicly traded companies, each with its own share of and control over the businesses previousl|

consolidated under DanaheSegeDkt. No. 6601.) The agreement under which Danaher and
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Fortive separated specififisat the “Fortive Asets” include[a]ll rights” held by Danaher
pertaining to Chicago Pneumatic. (Dkt. No. 668ched.1.1(71)(i); Dkt. No. 660-2.) The
agreementurtherspecifies that the “Fortive Liabilities’include “[a]ll obligations under . . . the
applicable sale and related agreements pertaining to the diversitures” ofe'fFatmer
Businessgd,” including Chicago Pneumatic. (Dkt. No. 66Gdhed.1.1(84)(ii); Dkt. No. 660-4;
Dkt. No. 660-3.)“[F]or theavoidance of doubt,” the agreemepparately defire“any
Liabilities relating to, arising out of or resulting from” “Actions Transfer@&ortive,”
including “[a]ny matter asserting asbestos-related personal injury clagagist Chicago
Pneumatic, as “Fortive Liabilities.” (Dkt. N660-1 sched. 1.1(84){); Dkt. No. 660-5.) The
agreement also provides that Fortive “shall . . . idemnify, defend and hold harmlessieD&or
“any Liabilities of the Danaher Group under” certain agreements, including the Statlagur
Agreement (“SPA"that transferred ownership of Chicago Pneumatic and under which
Danaher’s obligations to indemnify and defend arise. (Dkt. No. 6&Mdd6.3; Dkt. No.
660-6.}

Parts of the agreement suggest that all of Danaher’s rights and obligationsspath e
the Underlying Claims have been transferred to Fortive. But, as Travelers pointg®ut in i
opposition to Danaher’s motion, other parts of the agreement undermine that suggestion.
Although the agreement expressly stdlied Fortive is responsible for all liabilities arising from
asbestoselated claims against Chicago Pneumatic, the agreement is “silent on . . .al@ issu
silica-related bodily injury claims,” which make up a portion of the Underlying Claims. (DKkt.

No. 669 at 6.) Furthermore glagreement contemplates the possibility that the “Danaher

3 Contrary to Certain Insurers’ contentions in opposing Danaher’s mestergenerallyDkt.
No. 690), the aggementloes not purport to assign Chicago Pneumatic’s insurance policies to
Fortive. Certain Insurers’ effort to cast the agreement as a defective asgigurgrersuasive.
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Group” —defined in the agreement as Danaddéer its separation from Fortive (Dkt. No. 660-1
sched. 1.1(32)) — will have liabilities under the SPA. (Dkt. No. 666kEd6.3; Dkt. No.
660-6.) In other words, the agreement contemplates the possibility of an incompléée ofans
Danaher’s obligations under the SPA.

Perhaps recognizing that the agreement is ambiguous as to whether Danahersdights a
obligations have been transferred in fllgnaher hasubmittedan affidavit from a former
Danaher employee and current Senior Litigation Counsel for Fortive with “firsthandddyst
of the agreement. (Dkt. No. 7§y 25.) The affidavit explains that the agreement “transferred
to Fortive allof Danaher’s rights and liabilities regarding Chicago Pneumatic, the underlying
asbestos and silica bodily injury claims, and the [SPA].” (Dkt. No. 701 § 7.) It provides that
“Fortive recognizes its responsibility for all of Danaher’s former rights@bligations in

connection with Chicago Pneumatic,” “has stepped fully into Danaher’s shoes \pitbtrasthe
1987 SPA,” and “consents to its substitution” for Danaher in this litigation. (Dkt. No. 701
1112-13, 15.)The affidavit paints a clear pictucé what the agreement did and who the party
in interest now is: Fortive.

Fortive has the financial wherewithal to litigate this ca@ee generallpkt. No. 701-1.)
Moreover,currentFortive personnel, who joined Fortiwehen the two companies separated,
include former Danaher personnel who have worked on arfdrarar with thisparticular case
(Dkt. No. 701 1 4.) Substituting Danaher with Fortive would neither frustrate other parties’
efforts to obtain relief nadelay andcomplicate this litigation Cf Advanced Marketing Grp.,

Inc. v. Business Payment Systems, 1269 F.R.D. 355, 359 (S.D.N.Y. 2010) (denying a motion

to substitute when the substitution “would serve only to add duration, costs, and complexity”).

10
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Danaher’s motion to substitute is granted, and the caption of this case will be amended
accordingly.
IV.  Conclusion

For the foregoing reasons, Danaher and Atlas Copco’s motion leave to appeas
DENIED; NR’s motions for reconsideration, leave to appeal, and clarification are DE/stiel
Danaher’s motion to substitute parsyGRANTED Counsel for Fortive shall appear on or
beforeNovember 30, 2020All parties with Fortive in place of Danaheare directed to meet
and confer regarding further proceedings. On or before December 11it20parties shall
submit a joint status letter addressing proposals for such proceedings, includiagiéne
proposal that this matter be referred for supplemetal allocation proceedings. ¢DER2\at 24,
Dkt. No. 618 at 16.)

Danaher Corporation is hereby replaced by Fortive Corporation as a party in this action,
and the case caption shall be amended accordingly.

The Clerk of Court is directed to clghe mabns at Docket Numbers 658, 672, 673,
674, 682, 686, 692, and 695.

SO ORDERED.
Dated:November 16, 2020

New York, New York //%{/

V J. PAUL OETKEN
United States District Judge

11



	I. Danaher and Atlas Copco’s Motion for Leave to Appeal
	II. NR’s Motion for Reconsideration, Leave to Appeal, and Clarification
	III. Danaher’s Motion to Substitute Party
	IV. Conclusion

