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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

KIAN DANIEL KHATABI ,

Plaintiff, OPINION AND ORDER

—against- 10 Civ. 1168ER)

STEPHEN BONURA, ROBRT MAZZEI, THE
VILLAGE OF PLEASANTVILLE, andTHE
VILLAGE OF PLEASANTVILLE POLICE
DEPARTMENT,

Defendants.

Ramos, D.J.:

Before theCourt is Plaintiff Kian Daniel Khatats (‘Plaintiff” or “Khatabl’) objections
to MagistrateJudge Paul E. DavisanOrder date@eptember 21, 2012tfie Ordet). Plaintiff's
Rule 72 Objections Pl’s R. 720bj.”) Doc. 108. In the Order, Judge Davison deriéaintiff’s
request for discovery sanctioagainst Defendants Village of Pleasantvifi¥i(lage”), Village
of Pleasantville Police DepartmefVPPD’), Stephen Bonura (“Bonura”), and Robbtazzei
(“Mazzer) (collectively,” Defendant¥) for the alleged spoliation of evidence. Memorandum
and Order Denying Motion for Sanction©fter) (Doc. 57). For the reasons stated herein, the
CourtOVERRULESPIaintiff’s objections.
. BACKGROUND

A detailedfactual background and procedural history relevant to the underling motion are
set forth in the Ordeaind the partiesubmissionsfamiliarity with which is assumed.

Briefly stated, m February 1998, following an investigation by Defendants, Plaintiff was
arrested for allegedly stabbing two victiiohgring a fight at a baWilliam Boyar (“Boyar”) and

Brian Duffy (“Duffy”). SeeOrderat 2. Following a jury trial in February 1999, ki was
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convicted of assault in the first degree and criminal possession of a weapon intthddguee,
andwassentenced to an indeterminate prison term of seven to fourteen years on the @ssault c
and a concurrent term of one year on the weapon possession [whuktter a series of
unsuccessful attempts to appeal the decision, in Novemberr208& than eight years later,
Plaintiff's brother confessei his familythat he was in fact the one who committed the stabbing
and that Plaintiff wagnocent. Id. at2—3. Based upon his brother’s confession, in April 2009,
Plaintiff moved to vacate his judgment of conviction and dismiss the indictriteratt 3. In
September 2008, based on this newly discovered evidiecstate court revers@&daintiff’'s
conviction and ordered a new tridtd. In December 2008he Westchester County District
Attorney’s Office moved to dismiss Plaintgfindictment, and the state court granted the motion.
Id.

On February 16, 2010, Plaintiff initiated thisitaction against Defendants, alleging that
during the course of the unddry police investigatiorand prosecution of Plaintiff, Defendants
engaged in various violations of his civil rights under federal and New York stgtadavell as
related statéaw torts. SeeDoc. 1 (“Complaint). Plaintiff seeks compensatory damages,
punitive damages, and attorneys’ fees and costs.

By motion dated July 16, 2012, Khatabi sought sanctions for the destructiofadtire
to preserve during the course of tiaminal investigation and psecution the following
evidence (1) handwritten notes purportedbken by Lead Detective Mazzgring his
interviews of the victims(2) clothing that was worn by the victims on the night of the stabbing
that was not recovered by the poli¢®) clothing that was worn by the victims that was
recovered by the police near the crime scene but was later lost; (4) a videotagiegeco

showing Plaintiff inside the police station on the night of the stabbings thatibasesgsienyl



taped over; and (5) audio recordings of police transmissions made sifiatithe stabbinghat
were subsequently taped over. Doc. 44 at 2-3. PursuBlitiff's request, Magistrate Judge
Davison heard oral argument thremotion on September 14, 2013e€9/14/12 ECF Minute
Entry.

On September 21, 2012, Magistrate Judge Davison issu€idie declining to impose
sanctions. Doc. 57. On October 5, 2012, Plaintiff filed his Rule 72 Objections to the Order,
asserting fifteen objections. db. 58. Defendants filed their response on October 19, 2012.
Doc. 61. The Court rejected Plaintiff's sixty-four page memorandum in support of écdiobs
because it exceeded the twefitie page limit for motion papers outlined in tGeurt’s
individual practices Doc. 62. The Coudirected Plaintiff to rdile the memorandum of law
within the appropriate page limit by November 26, 20it2. In October and early November
2012, in a series of communications via telephone and email, Plaintiff made known to his
counsel that he no longer wished to be represented by them, and directed his atioaisis t
from taking any further actions on his behebeeDeclaration of Ameer Benno (Doc. G3-at
8. On November 13, 2012lamtiff's counselfiled a motion requesting to withdraw as counsel.
SeeDocs. 66-74.

On January 22, 2013, the Court granted counsel’s motions to withdraw. See 1/22/2013
ECF Minute Entry. At the January 22, 2013 Conference, Plaintiff's former counsel provided a
status update for the Court, indicating that as a result of the breakdown in tloasalati
Plaintiff was not in a positioto file the amended spoliation motion under the original deadline.
SeeDoc. P at 2-3.

On April 24, 2013, a status conference was held, and the i@quitedabout the

status of his objections to Judge Davison’s Order, but no deadlines were set regarding



amendediling. SeeDoc. 82 at 2324. On January 13, 2014, new coursmgbeared for
Plaintiff. Doc. 94. At the status conference on March 14, 2014, the Court ordered Plaintiff
to submit hisamendedobjections to the spoliation motion by June 16, 2013ee
03/14/2014 Minute Entry.

On May 21, 2014, Plaintifiled his amende and narrowed objections to tGeder,
arguing thaspoliation sanctions are warranted for the loss of: (1) the handwritten notes
purportedly taken by Mazzei; (2) the hat and shirt worthle victimsthat was recovered near
the crime scenand (3) the videotape recording showing Plaintiff inside the police station at the
time of the stabbings. Pl.’s R. 72 O&§.1 Thus, Plaintiff does not challenge the Order with
respect to the clothing that was not recovered by the police and audio recordingseof po
transmissions Seeid.

. LEGAL STANDARDS

A. Standard of Review

As a threshold matter, the parties dispute the appropriate standard of re\aewiff Pl
argues the Court should review Bederde novabecausé Plaintiff sought terminating
sanctions and Blagistrate Juddse determination of a dispositive motion is subjeaéamovo
review by the District Judge.Pl.’s R. 72 Objat 8. Defendants conterttiatthe appropriate
standard is whether ti@rderis clearly erroneous or contrary to law because the umagrly
sanctions motion is a non-dispositive motion. Defendants’ Response to Plaintiff's Rule 72
Objections to Magistrate Judge Davison’s September 21, 2012 Memorandum and Order on
Plaintiff’'s Motion for Sanctions for the Alleged Spoliation of Evide (“Defs.’ Resp.”) (Doc.
112)at 2. Rule 72 of the Federal Rules of Civil Procedure, which sets forth the proséoiure

objecting to a magistragepretrial order or recommendation, divides pattnatters into two



categories:Rule 72(a) speaks togdrial mattersnot dispositiveof a party’s claim or defense

while Rule 72(b) governs pretrial matters that are so dispositive. Fed. R. Civ. Fh&tarmer
invokes a “clearly erroneous” ocOntrary to law standard of review while the latter recesra

“de novd determination.See d.

Here, the Court referratie discovery dispute to Judge Davis@a‘non-dispositive
motion dispute” and shortly thereafteferred the entire caser general prerial purposes.See
Docs. 30, 33. In the sanctions motion, Plaintiff requesteel, alia, that the Court strike
defendants’ aswers and grant Plaintiff default judgment on his claibsc. 44 at 22.Pusuant
to thosereferrals Judge Davisohadthe authority to impose sanctions fookation—as long as
thosesanctions weraon-dispositive See, e.g., UBS Int’l Inc. v. Itete Brasil Instalacoes
Telefonicas Ltd.No. 09 Civ. 10004L(AK ) (JCB, 2011 WL 1453797, at *1 n.2 (S.D.N.Y. Apr.
11, 2011)explaining that a magistrate judge lacks authority to dismiss a case as a danction
spoliation, but “has the authority to issue less severe sanctions, including precldsigniar
the course of overseeing discovenR.F.M.A.S., Inc. v. $S@48 F. Supp. 2d 244, 247-48 &n. 1
(S.D.N.Y.2010) (holding thad magistrate judge had authority to preclude evidesae
sanction for spoliation)A magistrate judge carecommend default judgment as a sanction for
spoliationfor the Court’s consideration, although he cannot imposeaseahnctiorunilaterally.
SeeFed.R. Civ. P. 72(b)see also Kiobel v. Millsqrb592 F.3d 78, 101 (2d Cir. 2010) (Leval, J.,
concurring) (explaining that a magistrate judge has authority to imposéhosky discovery
sancions that are noispositive);Dorchester Fin. Holdings Corp. v. Banco BRJ.S394
F.R.D. 178, 180 (S.D.N.Y. 2014nagistrate judge to whom pretrial proceedings, including non
dispositive motions, have been referred, has the authority to impose sanctions &iospoli

including the preclusion of evidence, so long as those sanctions are non-dispositive, and the



review of any such non-dispositive decision is under a clearly erroneous or coottiagyiaw
standard, but dispositive spoliation sanctions, such as dismissal, could oatpirenended and
that recommendation is subjectde novareview).

To determine whether a magistrate judgeiling regarding discovery sanctioiss
“dispositive,” the Court must look to the effect of ganctior—if imposed. SeeKiobel, 592
F.3d at 97 (Analyzing theeffectsof the particular sanctiomposedoy a magistrate judge, to
determine whether it is dispositive or nondispositive of a claim, is the approachghat be
implements Congressintent.”) (emphasis added). Thus, in determining between dispositive
and non-dispositive discovery sanctions, thical factor is what sanction the magistrate judge
actually imposesrather than the one requested by théypseeking sanctiongGomez v. Martin
Marietta Corp.,50 F.3d 1511, 1519-20 (10th Ci©95) (rejecting argument that magistrate
judge ruled on dispositive motion because litigant sought entry of a default judgment and
explaining that[e]ven though a movant requests a sanction that would be dispositive, if the
magistrate judge does not impose a dispositive sanction,” the order is treated spositived
under Rule 72(a)); 12 Wright, Miller & MarcusgBERAL PRACTICE & PROCEDURES 3068.2, at
342-44 (2d ed. 1997) (disputes about handling of discovery ordinarily viewed as non-dispositive
under Rule 72 and treated as dispositive only whies rhagstrate judge actuallynposesa
dispositive sanction)f. La Barbera v. ASTC Labs., In&No. Civ. 2006-53060LI1) (MDG),
2007 WL 1423233, at *1 (E.D.N.Y. May 10, 2007) (“However, since entry of default is a
potential sanction, whether my decision matter within my pretrial reference authority
depends on the sanction imposgdut eEstate of Jackson ex rel. Jackson v. Cty. of Syffolk
No. 12 Civ. 1455 @B), 2014 WL 3513403, at *3 (E.D.N.Y. July 15, 201#) ¢asewhere

Plaintiff requested to ske Defendantspleading and enter default judgmerii] i an abundance



of caution, the Court has treated the Spoliation Order as a Report and Recommendation a
conducted a de novo review of the entire Spoliation Order.”).

Here,Magistrate Judge Davison ultimatelgnied the motion for sanctions, including
denying Plaintiffs request for default judgmenSeeOrderat 36. Thereforepecause Judge
Davison did not imposeng terminatingsanctiors, the Courtreats his ruling as medispositive
and considerashether higrder isclearly erroneous or contrary to laBeeFed. R. Civ. P.
72(a) An order is clearly erroneous only when the reviewing court on the evidence is left
with the definite and firm conviction thatmistke has been committe&ee, e.g., Surles v. Air
France 210 F. Supp. 2d 501, 502 (S.D.N.Y. 200R)is contrary to law if'it fails to apply or
misapplies relevant statutesse law or rules of procedureMacNamara v. City of New Yaqrk
249 F.R.D. 70, 77 (S.D.N.Y. 2008). This is a highly deferential standard, and the objector thus
carries a heavy burdetd2 Home Entrit, Inc. v. Hong Wei Ink Trading Inc, No. 04 Civ. 6189,
2007 WL 2327064JFK), at *1 (S.D.N.Y. Aug. 13, 2007).

B. Spoliation

“Spoliation is the destruction or significant alteration of evidence, or the fadure
preserve property for another’s use as evidence in pending or reasonablydioleetiggation.”
West v. Goodyear Tire & Rubber C&67 F.3d 776, 779 (2d Cir. 1999).T]he spoliation
doctrine is predicated on evidence actually existing and being destrd¢edldei v. Kaspiev
961 F. Supp. 2d 564, 569 (S.D.N.Y. 2013) (quotdrbit One Commas v. Numerex Corp271
F.R.D. 429, 441 (S.D.N.Y. 2010) (internal quotation marks omitted)). Thus, “for sanctions to be
appropriate, it is a necessary, but insufficient, condition that the safightvidence actually
existed. Farella v. City of New YorkR007 WL 193867, at *2 (S.D.N.Y. Jan. 25, 2007)

(emphasis in original).



Where, as here, a party seékeveré sanctions for the alleged spoliation of evidence—
such as the preclusion of critical evidence, an adverse inference instructieamissdl of the
case—it must establish that{1) the party having control over the evidence had an obligation to
preserve it at the time it was destroyed; (2) the evidence was destvatfed culpable state of
mind;” and (3) the destroyed evidence waslévant to the partys claim or defense such that a
reasonable trier of fact couidfer that it would support that claim or defengesidential
Funding Corp. v. DeGeorge Fin. Cor@06 F.3d 99, 107 (2d Cir. 2002). Moreover, “a court
should never impose spoliation sanctions of any sort unless there has been a showing—
inferential or otherwise-that the movant has suffered prejudicén’re Pfizer Inc. Sec. Litig.

288 F.R.D. 297, 316 (S.D.N.Y. 201@jtation omitted)see als®Riley v. Marriott Intl, Inc., No.

12 Civ. 6242P, 2014 WL 4794657, at *5 (W.D.N.Y. Sept. 25, 2014) (“Although a finding that
the moving party has been prejudiced is not a prerequisite to the imposition of sanctawes, be
awarding more severe sanctieassuch as dismissal, preclusion, or the imposition of an adverse
inference— the court must consider . wheter the innocent party has suffered prejudice as a
result of the loss of relevant evidengdihternal quotation markgrackets, and citations

omitted.

[II. DISCUSSION

There is no dispute that Defendants lost the victoimghing that was retrieved at the

scene or that they taped over the video of Plaintiff at the police station. Inéntiaiys,

Plaintiff argues that: (1) he has established that the handwrittearview notes actually

existed (2) Defendants had a duty to preserve all of the evidence at issue; and (3) the loss of
evidence was intentional, in bad faith, and grossly negligéme. Court considers each objection

in turn.



1. Existenceof the Handwritten Notes

Magistrate Judge Davisoredied Plaintiffs motion with respect tihe loss of Mazzés
handwritten interview notes based on the finding that Plaintiff did not establighehat
handwritten notes actually existe@rder at 1813. Plaintiff argueghat this finding is contrary
to the factual recortbecausdazzei possesseatiditional handwritten notes taken during his
interviews of the victimsPl.’s R. 72 Objat 10-11. Specifically, Plaintiff argues that two
categories of handwritten notes existed and disappeared: (1) bpagédtness statement from
Duffy; and (2)additional ‘scratch notésfrom Mazzeis interviews with the victims Pl.’s R. 72
Obj. at 10-11.Plaintiff avers thathese notes would have indicated that the victims lacked a
memory of the incident and identified Plaintiff in a photo array only as someone whoava
been at the bar where the stabbing took place, but not the actual assailanil. Thus,
Plaintiff argues thathe factual record supports the inference thathibadwritten notes
disappeared to allow Boyar and Duffy to falsely implicate the Plaintiff bas®diaazeis
representation to them that Plaintiff was the stabber and to prevent Pkraortifiinal attorney
from ascertaining that Boyar had no memory of the stabbing and that Duffyateplisomeone
other than the Plaintiff. Id. Magistrate Judge Davison concluded thattestimony Plaintiff
citedin hisspoliation motiordid notdemonstrate a concession that Mazaek or destroyed
anyadditional handwtten notes during the victim interviews at iss@derat 11-12. The
Courtagrees.

As to the page long witness statement from Duffyhis spoliation motiorRlaintiff
relied on Mazeri's prior deposition and igeurt testimony to support his claitmet Mazzei
possessed handwritten notes regarding besviewfrom the criminal investigation. In

Plaintiff' s objectiondfiled with this Court he cites and attachadditionaltrial testimony from



Mazzeidated February 5, 199Bat was not cited in Plaintiff spoliation brief to Judge Davison
or its supporting documentationThe additional testimony states

Q. I think you indicated on direct that you spoke with Brian Duffy?
A. Thats correct.

Q. And when you spoke with Brian Duffy, sir, did you taks/ notes?
A. Yes, | did.

Q. And the notes, sir, that you took, were they several pages, or how would you
describe it, sir?

A. It was approximately one page.

Q. Would it be fair to say it was approximately roughly four lines; would that be a
fair statemer#t

A. That was not his total statement.

Q. Oh that was ndiis total statementThere were some other handwritten notes,
sir, that were taken when you interviewed Mr. Duffy?

A. Yes, but once they were put into the computer, the handwritten notes were
thrown out.

Q. Sir, before the handwritten notes would be thrown out, would you have the
witness review the computer statement, the typed statement, | presume?

A. Yes.

Q. And with respect to Mr. Duffy, did you have him review any typed statement,
sir?

A. Yes, |did, | did.

Q. And before you presented the typed statement to Mr. Duffy, did you-Hlate
me rephrase it. Who typed the statement?

A. | did.

Q. So you know that the typed statement was the same as the handwritten statement

A. That'’s correct.
Q. That you ultimately threw out, correct?

10



A. That’s correct.

Doc. 109-48 (“February 5, 1999 Trial Proceedings”) at 340—41.

Plaintiff did notreference or attach this exhibithc originalspoliation motion “[N]ew
arguments and factual assertions caipnoperly be raised for therét time in objections to the
R & R, and indeed may not be deemed objections at Bfirafa v. ArtusNo. 10 Civ. 3870
(AJN), 2013 WL 3789089, at *2 (S.D.N.Y. July 18, 2013) (citation omitteek; alsdroth v.
N.Y.C.Depgt of Educ, No. 14 Civ. 3776 (SLT), 2017 WL 78483, at *7 (E.D.N.Y. Jan. 9, 2017)
(“a district court generally should not entertain new grounds for relief or addlitegyah
arguments not presented to the magistrate” (qu@tig v. Barkley 558 F. Supp. 2d 444, 451
(S.D.N.Y. 2008); Gonzalez v. GarvirNo. 99 Civ. 11062 (SAS), 2002 WL 655164, at *2
(S.D.N.Y. Apr. 22, 2002) (dismissing petitioners objection “because it offers a new legal
argument that was not presented in his original petitiomfjus, the Courfinds no clear error
based on the record befdviagistrateJudge Davisomn regards to his analydilsat the testimony
cited by Plaintiff did not demonstrate any concession that Mazzei took orddidcadditional
handwritten notes—whether thosedweatch notes or a one page statemehiring the victim
interviews at issueSeeOrderat 11-12! The statements in the record before Magistrate Judge
Davison were speculative and unceraiazzei acknowledged that henaybé made
additional handwritten notes and that it was his normal practice to throw away literdnotes
after he typed them into the comput&ee id. Accordingly, Plaintiff's objection with regard to

the existence of theandwritten notes I©OVERRULED.

1 Even if this evidence were before Magistrate Judge Davisotha&n@ourt found his holding regarditige
existence of the handwritten notesbe clear errgithis Court still finds that sanctions are not appropriate for the
reasons discussed below.

11



2. Duty to Preserve

Plaintiff argues that Defendants had a duty to preserve the handwritten interview notes,
clothing, and videotape at the time that they were lost or destamygkethat Magistrate Judge
Davison denied Plaintiff's motion based on flawed reasoning regarding dutyseryeePl.’s R.
72 Obj.at 12-16. “The obligation to preserve evidence arises when the party has notice that the
evidence is relevant to litigation or when a party should have known that the evidence may be
relevant to future litigation. Zubulake v. UBS Warburg LL.220 F.R.D. 212, 216 (S.D.N.Y.
2003) (citingKronisch v. United State450 F.3d 112, 126 (2d Cir. 1998 laintiff avers that
the Defendants had an obligation to preserve all of the aforementioned evidenaog tioeiri
criminal investigation and thereafter while Plaingiffarious litigations continued.” Pl's R. 72
Obj. at 12. Magistrate Judge Davison held that Defendants could not have been expegted to ha
reasonably anticipated the instant civil action at the time of the criminaitigagon and
prosecution of Plaintiff.Orderat 14.

As support for its objectigrPlaintiff relieslargelyon Manganiello v. City of New Yark
612 F.3d 149, 154-58 (2d Cir. 20103-<ase that both parties fully briefed before Magistrate
Judge Davison, and one that Judge Davison expressly distinguished in his Order. Relying on
Manganiellg Plaintiff argues that a police officer has an obligation to preserve evidence
obtained during the course of its criminal investigations, and its failure to didl gastify the
imposition of spoliation sanctions in a subsequent civil lawstgePl.’s R. 72 Obj. at 13.
Judge Davison rejected Plaintgfargument, stating:

The Court notes two important distinctions betwdtanganielloand the present

case. First, ilManganiellg the underlying criminal prosecution resulted in an

acquittal see Manganiellp612 F 3d at 154, and therefore the civil litigation in that

case arguably became foreseeable immediately after the criminal prosecution

ended. Inthe present case, on the other hand, the instant litigation arguably did not
become foreseeable until several years after the conclusion of the underlying

12



criminal prosecution, when Plaintiff filed his § 440.10 motion on the basis of his
brothers confession. Second,Manganiellg there was no dispute tragfendants
owed a duty to preserve the file for purposeshef criminal investigation and
prosecution given that the contents of the file had been gathered by the police and
specificallycommitted to the lead officdor safekeepingsee idat 166-67; the only
dispute in that cas¢herefore, was whether such a duty could give rise to a duty to
preserve for purposes ofspoliation motion ira subsequent civil proceeding. In the
instant motion, on the other harRaintiff seeks spoliation sanctions on the basis of
Defendants’failure to secure or presernedividual items of evidence for which
Defendants claim that they did not owe any dutgreserve, even in the context of the
criminal investigation and prosecati. SeeDef’s Mem. at7-10. Accordingly,
because the facts dfanganielloare distinct from the facts of the presemdtion, the
Court next considers whether Defendants may have been obligated to presearive any
the individual items of evidence at isdoe purposes of Plaintiffs criminal case and, if
so,whether any failure to do so may provide the basis for spoliation sanctions in the
instantlitigation.
Orderat 1718.
The Court OVERRULES Plaintifs objection to Magistrate Judge Davisonuling
with respect to the duty to preserv&ven assumingrguendahatMagistrate Judge Davison
erred in his application of law regarding the duty to preserve, anyesuohwas harmless
becauseludge Davison explicitlgtatedthat his ruling was not based on any lack of duty to
preserve, but rather Plaintéfinability to establishthe remaining elementfor spoliation
sanctions—ulpable state of mind, relevance, and prejudiBeeOrder at 2223 (“Given the
disputes regarding lether these items were in fastculpatory or otherwise relevant and
discoverable, whether Plaiffi was aware that these items were in Defendgrassession at
the time of the criminal investigationn@ whether Plaintiffs criminal defense counsel
adequately requested production ofe items so as to require tBatfendants preserve them,
the Court will assumarguendothat Defendants owed a duty poeserve the . . video
recordings and clothing obtainédm the scene of the crime fpurposes of th criminal
investigation at the time that thesenite were lost or destroyed. Even assuming that
Defendants owed such a duty, however, @murt remains unpersuaded tregioliation

sanctions are warranted for the reasons set forth beloWi)s, Magistate Judge Davisos

13



Orderis not dependent on any failure to establish a duty to preserve, @duttagreesvith
his conclusionthat even assumingrguendothat Defendants owed a duty to preserve the
evidence, spoliation sanctions are watranted
3. Culpable State of Mind, Relevance, and Prejudice

Plaintiff challenges Magistrate Judge Davisdimdings that there wassufficient
evidence in the record to establish Defendaotlpable state of minghder the second prong of
the spoliation analysigrirst, as discussed abovdamitiff argues that the record establishes that
Mazzeis handwritten notes existed and that Mazzei admitted to intentionally discardimg the
Pl.’s R. 72 Obj. at 16Second Plaintiff argues that Defendanfsilure to preserve tharticles of
clothing was intentional, in bad faith, or at minimum grossly negligent, and thaugogrted
explanation of an innocent loss is untenaldtke.at 17-18. Third, Plaintiff argues that the loss of
the videotape was intentional because Defendants failed to take minimal gisgsetoe the
video and withheld its contents from the prosecutdrat 18. Plaintiff again relies on
Manganielloin arguing that sanctions should be imposkedat 17.

“The state of mind with which the evidence was destroyed affects what shiswing
required of the movant.In re: Gen. Motors LLC Ignition Switch LitigNo. 14MD-2543
(JMF), 2015 WL 9480315, at *3 (S.D.N.Y. Dec. 29, 201Specifically, where a party willfully
destroys evidence, courts presume the relevance of the destroyed eviiesce.g., Sekisui
Am. Corp. v. Hart945 F. Supp. 2d 494, 504-05 (S.D.N.Y. 2013). Where the party engaged in
gross negligence, aurt mayinfer relevance.SeeChin v. Port Auth. of N.Y. & N,J685 F.3d
135, 162 (2d Cir. 2012) (“[A] finding of gross negligence merely permits, rather than requires
district court to give an adverse inference instruction.”). And where diéstrud evidence
occurs as the result of ordinary negligence, a presumption of relevance never &gdie

GenOn MidAtlantic, LLC v. Stone & Webster, In282 F.R.D. 346, 358 (S.D.N.Y. 2018ge
14



also Zubulake220 F.R.D. at 221 (“This corroboration requaent is even more necessary
where the destruction was merely negligent, since in those cases it canrietrbd from the
conduct of the spoliator that the evidence would even have been harmful tdihienrial
guotation marks omitted)).

The term‘relevant in this contextmeans something more than sufficiently probative to
satisfy Rule 401 of the Federal Rules of Evidendgesidential Funding306 F.3d at 108—09.
Instead, to establish relevance, the party seeking sanctmaurst adduce sufficient evidence
from which a reasonable trier of fact ¢dinfer that the destroyed . . . evidence would have
beeri favorable to its cased. at 109 (internal quotation marks omitted).

As discussed above, as to the handwritten notes, the Court agrees with Maljisiyate
Davison that Plaintiff did not sufficiently establisfeir existence such that the notes can form
the basis of a spoliation motion.

As to the clothingMagistrate Jdge Davison found that Defendari&ilure to preserve
theclothingwas*at worst negligeritbecause it was inadvertently lost during a renovation of the
police station and not due to any deliberate actions. Order &l@mugh Plaintiff argues that
Mazzei was in charge of overseeing the relocation of the evidence and thatehtesitied
that all evidence was moved to the new building and secured, the Court discerns ndtreng i
record to suggestny bad faith or deliberate actions by Mazzgere, theCourt agrees with
Judge Davison, who was in the best position to test the credibility of the witrtesses,
Defendantsconductwith respect to théoss of the clothingvas at worst negligenso therefore a
presumption of relevands unwarranted.See, e.g Zubulake 220 F.R.D. at 221. Thus, for
sanctions to be warrantedhére must be extrinsic evidence to demonstrate that the destroyed

evidence . . would have been unfaable to the destroying partyGreat N. Ins. Co. v. Power

15



Cooling, Inc.,No. 06 Civ. 874 (KAM), 2007 WL 2687666, at *11 (E.D.N.Y. Sept. 10, 2007)
(internal quotation marks omittedMagistrate Judge Davison held that the court was
“unpersuaded by Plaintiff’'s speculation that a reasonable jury could concludesh@othing
would support his claims that Defendants lacked probable cause for his arrabhetdvi
exculpatory evidence from him, or that this clothing would otherwise be favocaBleaintiff in
this litigation” Orderat 29. The Court finds no clear ervath respect tMagistrate Judge
Davison’s holding regarding the clothing, and therefore finds spoliation sanctions are not
appropriate for the loss of thevidence.

As to the video recordingjagistrate Judge Davisaoncluded that “it was negligent, or
perhaps even grossly negligent, for Defendants to permit [the] tape to kb \eithse sixty days
of the incident . . . ."Orderat 25-26. Plaintiff argues that the destruction of the videotape was
intentional because Mazzei and Bonwere aware of its relevance and failed to take even
minimal steps to preserve it, which was in violation of department regulationgostat
obligations, and good police procedure. Pl.’s R. 72 Obj. at 18PEntiff also argues that an
inference obad faith or intentional destruction can be drawn because there is a note in the police
file, “which appears to be in Bonura’s handwriting, that says ‘do not release to al@f€nd
attorney.” Id. at 19. However, while there appears to be no dispute that this handwritten note is
contained within the police file, there is no evidence to suggest that the note rdiers to t
videotape.

Judge Davisomanalyzed the relevance of the video eviderassuming that Plaintiff has
established that Defendantailureto preserve . . . was . . . grossly negligent . . . ” and held that
while Plaintiff offered some extrinsic evidence to demonstrate the potential relevance of the

videotape—namely achronology reporsetting forth the times at which Plaintiff entered and
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exited the station—"“this same evidence suggests to the Court that Defendants’ failure to preserve
the videotape has not actually prejudiced Plaintiff in this litigation . . . .” Order at 26, 32-33.
That the Defendant was in the local police station is not disputed, and Plaintiff is still able to
prove that he was at the police station during the relevant time period by using the chronology
report, which indicates when Plaintiff arrived and departed the police station. Doc. 109-13.
Magistrate Judge Davison also noted that during oral argument, Defendants’ counsel represented
that Defendants concede that Plaintiff did not appear disheveled or covered in blood, as allegedly
would be demonstrated by the videotape. Order at 33 n.6. The Court finds that Magistrate Judge
Davison’s Order with respect to the videotape contains no clear error and is not contrary to law
because Plaintiff has not been prejudiced by the failure to preserve the videotape such that
spoliation sanctions are appropriate.
IV. CONCLUSION

For the reasons stated above, Plaintiff’s objections are OVERRULED, and for the
reasons set forth in Magistrate Judge Davison’s Order and in this Order, Plaintiff’s motion for
the imposition of sanctions based upon spoliation is DENIED in its entirety. The parties are

directed to appear for a status conference on May 23, 2017 at 11:30 AM.

It is SO ORDERED.

Dated:  April 21, 2016
New York, New York

%‘\ \P/\

Edgardo Ramos, U.S.D.J.
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