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""""""""""""""""""""""""""""""""" X DATE FILED: _3/3/14

KATRINA HOLLINS et al,,
Plaintiffs,
10 Civ. 165QLGS)
-against
OPINION & ORDER

CITY OF NEW YORK et al.
Defendant.

LORNA G. SCHOFIELD, District Judge:

Plaintiff A.C. bringsclaims againsbfficers Karanlall Brijubukhan, Jenny Ann Nelson,
Doug Williams, George Wolfrom, Jorge Morel, Frank Chiodi, Edwin Galan, Kevin Canavan,
ClaudioRaminez Donald Boller, Lieutenant Patrick Ryan, and Lori Pollock (the “Individual
Defendants”) and the City of New Yogursuant to 42 U.S.C. 88 1981, 1983, and 1988.
(Second Amend Complaint captidrereinafter*SAC”). Plaintiffs S.W.and Katrina Hollins
settled have settled their claims.

The§ 1983 claims allege constitutional deprivations pursuant to the Fourth and
Fourteenth Amendments of the United States Constitution. Plaintiff atlegeshe was subject
to warrantless search and seizure, unreasonable detention, excessive force ance§ils
deprivation of liberty without due process, deprivation of the right to privacy, denial df equa
protection based upon race, and deprivation of the substantive due process right to familial
association. Plaintiff brings supervisory liability claims agaDefendantRaminez Boller,
Ryan, and Pollock (the “Supervisory Defendants”). Plaintiff brinyeaell municipal liability
claim against the City of New York for failure to properly recruit, traid discipline its officers
in the execution of a sezh warrant in public housing projects. Plaintiff brings state common

law claims fornter alia, false arrest, false imprisonment, and negligence. Finally, Plaintiff
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brings New York State Constitutional claims against all Defendants. Thada2efis mog for
summary judgment as to all claims. Plaintiff's opposition to Defendants’ Motrdauimmary
Judgment includes a Rule 56(d) affidavit that Plaintiff is unable to presé¢aindarcts that
justify her opposition. For the reasons stated below, DafeedSummary Judgment Motion is
denied as to Plaintiff's Fourth Amendment claims for unreasonable seizure and foipaduni
liability, and granted as to all otherspets.

l. Facts

A. The Incident

On November 29, 2008pmetimebetween 5:55 a.m. and 6:30 a.m. members of the New
York City Police Department executed a search warragpatment 1D of a buildinigp East
New York, Brooklyn, NY (the “Apartment”). The search warrant was issued on Numre2b,
2008, by Justice Raymond Guzman of the New York State Supreme Court, Kings County. The
warrant was a “rdknock” warrant, which authorizes entry without prior notice. The warrant
authorized the police to search for heroin, paraphernalia used to package and progss her
documents relating to traéking heroin, U.S. currency related to trafficking heroin, and any
computers or cell phones and written records in the apartmentsaffiteedaythe NYPD
executed a search warrant in apartment 5D of the same apartment cavhjptxvas
coordinated withtte execution of the search warrant executed at the Apartment.

Plaintiff A.C. was twelve years old at the time of the sea&kl&., her mother Katrina
Hollins, and hetwo siblingsS.W., who was seven years adahd .M, who was two years old,
were saying in the Apartment, which belonged to A.C.’s grandmothemaA named Alexander
Felton, a friend of the family, and his girlfriend were in the Apartment when tfee @otived.

S.W. Sr., who i$.W.’s fatherhad arrived shortly before the police arrived, but was not staying



at the Apartmenfor the weekend In sum, there were four adults and three children in the
Apartment.

The Apartmenthad three bedrooms. When the police arriadrina Hollinswas in one
bedroomwith S.W. Sr. Hr threechildren weresleeping in a second bedroom. Mr. Felton and
his girlfriend were in the third bedroom. The police forcibly entered the Apattriatrina
Hollins and S.W. Sr. were placed in handcuffs first. Mr. Felton and his girlfnienel taken
from their bedroom in handcuffs and placed on the sofa.

Some members of the police team entered the bedroom wherard.Ger siblings had
been sleeping, put a gun to her face, told A.C. to get on her knees, searched her, and placed her
in handcuffs with her arms behind her back. The police then took her into the living room and
placedheron the sofa. At some time after A.C. was removed from the bedroom, I.M. and S.W.
were taken from the bedroom to the sofa in the living room. They were not placed in handcuff
After the sweep of the Apartment was complete, all seven occupants of the Aparhogrere
present before the police arrived were seated on the sofa in the living room.

The officers assigned with ffuing duties were Officers Nelson and Williams, but no
witnessrecalled who actuallzandcuffed the PlaintiffOfficers Wolfrom Brijbukhan, Morel,

Chiodi, Canavan and Galan were members of the entry team who made the initiabktheep
Apartment. Sergeant Raminez was at the Apartment, and Sergeant Bolleroyassdat at the
scene The Apartment was secured and deemed safe to begin searching within two afiautes
the police entered

A.C. was detained in handcuffs for more than three hours and potentially more than four
hours. SeeDkt. 81 at p. 2, 11 3-4). During the seizure, A.C.’s motkatrina Holling asked an
officer to remove A.C.’s handcuffs. (Dkt. 81, p. 9 at 31). A.C. also complained about the

tightness of the handcuffs, which left bruising, but did not result in any lasting sjlihe

3



handcuffs were eventually loosened, but not removed. DefeRdamhezwas the supervisor
who decided when handcuffs would be removed, potentially in consultation with Defendant
Boller.

Pills, but ro heroin, verefound in the ApartmentAt around 8:40 a.mDetectives
Brijbukhanand Morel left the apartment atabk the pills to the 75th PrecinctDetective
Brijbukhan remained at the precincttil 11:30a.m, when he went to thidarcoics Bureau
Brooklyn North No officer was able to testifyhat timethe search of thApartmentwvas
completed or how long the search lasted.

Katrina Hollins initiallywasarrested for possession of a controlled substance, but that
arrest was voided. lfee others were arrestetcording to Officer MorelNo officer testified
as to when all of the officers left the Apartment, or at what point the arregsaided and the
Plaintiff and her family were no longer detained.

B. Training and Policy

Severalwitnesses testified that NYPD officers received training on the execution of
search warrants from the Organized Crime Control Bureau (“OCCB”). AtQI&CB training
eachofficer receives an OCCB manual. Defendant Wolfrom testified that handcuffing during
the execution of a search warrant is situation specific. Defendant Brijbuldti@iedehat
children and the elderly typically an®t handcuffed. Defendants did not produce the OCCB
manual, but the Rule 30(b)(6) witness for the City of New YGdptain Geral€orrigan
testified regarding NYPD training and policies on the execution of seanchms. Captain
Corrigan tstified that decisions regarding detention in handcuffs pursuant to a searcidare m
by the highest ranking officer on the scene. He testified that the Citicy gothatthe use of
handcuffs should be reasonable under the circumstances of each situation, and ttyah#ue C

no blanket policy regarding the use of handcuffs on minors.
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The Civilian Complaint Review Boaydn independent New York City agency that
handles reports of police misconduct, received over 4,000 complaints about the exacution
search warrants and 422 complaints regarding excessive handcuff tighttiesBve years
preceding the incident in this cade. 2003 the NYPD executed a “no-knode&arch warrant
that led to the death of a Harlem woman. That death led to atigates into the NYPD'’s
execution of search warrants. C. Virginia Fields, the Manhattan Boroegld@&mt in 2003, also
issued a Report and Recommendation to the Commissioner of the New York PolicenBepart
which catalogued numerous complaints regarding the execution &htak” search warrants.
The Report statednter alia, that children were “routinely” handcuffed regardless of the threat
level at the time the search warrants were executed.

Il. Legal Standard

The standard for summary judgmesivell established. Summary judgment is
appropriate only whethe record before the Cowthows that there is no “genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of laad.’'RFCiv. P.

56(a). A genuine dispatas to a material fact exists “if the evidence is such that a reasonable
jury could return a verdict for the nonmoving partahderson v. Liberty Lobby, Inet77 U.S.
242, 248 (1986). The Court must construe the evidence in the light most favotakele to
nonmoving party and must draw all reasonable inferences in the nonmoving party’'sSegor.
id. at 255.

lll. Discussion

A. Plaintiff's Rule 56(d) Affidavit

Counsel for Plaintiff filed an affidavit pursuant to Rule 56(d), which asserts ltiatif®
was unable to discover information relevant to her opposition to summary judgiieete a

plaintiff is able to make such a showing, a court may defer considering trennaeny the
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motion, allow the plaintiff more time to take discovery, or issueaher appropriate order.

Fed. R. Civ. P. 56(d). “This Circuit has established a paut-test for the sufficiency of an
affidavit” pursuant to Rule 56(d)Paddington Partners v. Boucharg4 F.3d 1132, 1138 (2d

Cir. 1994). “The affidavit must include the nature of the uncompleted discovery; hovethe fa
sought are reasonably expected to create a genuine issue of material fact; whahefadfiant
has made to obtain those facts; and why those efforts were unsuccdsksful.”

Counsel for Plainti statedin his affidavit that some Defendants and some ety
NYPD witnesses were not made available to him for depositions in a timely marevamning
Plaintiff from opposing summary judgment on her individual liability claims. Plaistunsé
also states that certain documents relevant tMbigell claim and the issue of qualified
immunity were not produced to him, even thotghir relevance and existence repeatedly were
confirmed by a number of Defendants in their depositions. These documents thel@eCB
manuaj the NYPDPatrol Guide, and Interim Orders that speak to CCRB review of complaints
regarding search warrant execution. Counsel for Plaintiff also statdkdl&D(b)(6) witness
provided by the Defendant City of New York did was not prepared to testify on a number of
issues in the 30(b)(@)eposition notice that directly impact his ability to oppose summary
judgment on hisonell claim.

Discovery in this case was exceedingly contentious and the disputes betweetigbe par
are welldocumented. During the last discovery conference on May 16th, 2013, before this
motion was filed, the Court orderddfensecounsel tanake witnesses available for depositions
and produceany relevant documents that soliad not been produced. Fact discovery closed on
May 31, 2013xceptthe deposition of Defendant City of New York’s Rule 30(b)(6) witness.
The Court also noted during the deposition of Captain Gerald Corrigan that the discovéry cutof

was firm and that fact discovery would not be extended. On June 21, 2013, the Court denied the
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Defendant’s requesd limit the scope of the Plaintiff's 30(b)(6) depositj@nd reiterated that

fact when the parties called the Coduring the deposition of the Rule 30(b)(6) witheks.

particular, the Court told counsel for all parties that Plaintiff's counsel woupetmeitted to ask
CaptainCorrigan about the existence of documents that Mr. Ashanti, counsel for the City of New
York, had affirmed to the Court did not exis€Eaptain Corriganvas unprepared to speak as to
some of those questions, and Mr. Ashanti repeatedly objected to Plaintiff's ceuusstioning

on the matter.

The Plaintiff had ample time to conduct faetcovery, including depositions of party and
nonparty witnessesTherefore, the request in the Rule 56(d) affidavit as it pertains to individual
liability is denied. However, the 30(b)(6) deposition and document production relétiechéd
discoverywas inadequate. The deposition was particularly inadequate because the vagess w
not prepared to speak about documémasthe Court had orderdtebe prepared to address, if
only to confirm Mr. Ashanti’s representations to the Cois.discussed belv, the record is
sufficient to deny Defendant’s Motion for Summary Judgment as to Plaimdiéreell claim. If
it were not, the Plaintiff would be provided more time to develop a factual record to oppose
Monell liability.

B. Plaintiff's 42 U.S.C. § 1983 Claims

In order to establish a claim pursuant to 42 U.S.C. § 1983, a plaintiff must show “(1) that
some person has deprived him of a federal right, and (2) that the person who has deprived him of
that right acted under coloof state law. Velez vLevy, 401 F.3d 75, 84 (2d Cir. 20086hternal
guotation marks omitted).

Analysis of a § 1983 claim begins by identifying the particular rights oftwénialaintiff
has allegedly been deprive8ee Baker v. McCollad43 U.S. 137, 140 (1979Graham v.

Connor, 490 U.S. 386, 394 (1989) (“The validity of the claim must then be judged by reference
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to the specific constitutional standard which governs that right’). Plaintiff lists ten
deprivations under the Fourth, Fifth, and Fourteenth Amendments against the Individual
Defendants. The Court identifies three distinct rights that Plaintiff allegeswadated in the
Second Amended Complaint. First, the Plaintiff alleges a violation of the Fourthdkmeat
right to be free from an unreasonablegee and to be free from the use of excessive force in
effectuating that seizure. Second, the Plaintiff alleges a violationdemtint Amendment
substantive due process right to familial associatidnrd, the Plaintiff alleges a violation of the
Fourteenth Amendment right to equal protection of the laws. All other claims igr&ainad 3 of
the Second Amended Complaint are subsumed in one of these rights for analysisPlaint

§ 1983 claims.

i. Unreasonable Seizure

Defendants move for summary judgment on Plaintiff's claim that she waseldpfi her
Fourth Amendment right to be free from an unreasonable seizure. Defendants drinee tha
detention was objectively reasonable as a matter of law. Because there are dispatedf
material fact neessary to determine the objective reasonableness ofizheesBefendants’
motion on this issue is denied.

The Fourth Amendment protects the right of the people to be free from unreasonable
search and seizur&eeAshcroft v. al-Kidd131 S. Ct. 2074, 2080 (2011). Assessing
reasonableness under the Fourth Amendrii@predominantly an objective inquiry.’ld.
(quotingCity of Indianapolis v. Edmon&31 U.S. 32, 47 (2000)). A warrantless seizure is
objectively reasonable only iégitimate law enforcement objectives outweigh the loss in liberty
from the detentionSeeFlorida v. Royey 460 U.S. 491, 499-500 (1983Jlichigan v. Summers,
452 U.S. 692, 697-98 (1981 hree Supreme Court cases bear directly on the objective

reasonableness of detaining occupants of a home while executing a valid seaaci. w
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In Michigan v. Summerg52 U.S. 692 (1981), the Supreme Court held that officers
executing a search warrant for contraband have the “limited authority to detaiodupantsfo
the premises while a proper search is conducted.” 452 U.S. at 705. The Court held that the
intrusion in detaining occupants was marginal because the officers alrehdyipht to be in
the home.Seed. at 703. The Court held that the detention yasfied giventhe“legitimate
law enforcement interest in preventing flight in the event that incriminatidgence is found,”
as well asthe interest in minimizing the risk of harm to the officers,” émel needo facilitate
“the orderly completiomf the search.”ld. at 702-703.

In Muehler v. Menathe police obtained a warrant to search the home of a suspected gang
member, which the police believed to contain drug contraband and weapons. 544 U.S. 93
(2005. A “SWAT” team executed the warrant, and the police placed Iris Mena in handcuffs at
gunpoint and took her to the garage along with three other detaideas 96. Two officers
watched the four detainees while the other officers executed the seanch.wistein handcuffs
for “two to three hours” during the searcldl. at 103 (Kennedy, J., concurring). A divided Court
held that the seurewas permissible because it was objectively reasonable. Five justices held
that the use of handcuffs and placemerihe garage was objectively reasonable bectgse
“governmental interests . . . are at their maximum when . . . a warrant aegheosearch for
weapons and a wanted gang member resides on the premdses.100. The Court continued,
“in such inherently dangerous situations, the use of handcuffs minimizes the risk ob Heotn t
officers and occupants” and “the need to detain multiple occupants made the use of satidcuff
the more reasonablelt. The Court balanced the intrusion of the sezagainst the legitimate
law enforcement objectives and held that “[t{iiecers’ use of force in the form of handcuffs to

effectuate [theplaintiff's] detention in the garage, as well as the detention of the three other



occupants, was reasonable becdahsegovernmental interests outweigh the marginal intrusion.”
Id. at 99.

The fifth vote for the Court’s opinion came from Justice Kennedy, who added a
concurrence to “help ensure that police handcuffing during searches becomes oithemnor
unduly prolonged.”Ild. at 102. He wrote that handcuffshould also be removed if, at any point
during the search, it would be readily apparent to any objectively reasonatée thféit
removing the handcuffs would not compromisedfieers safety or risknterference or
substantial delay in the execution of the seardd.’at 103.

In Los Angeles County., California v. Rettdd80 U.S. 609 (2007), the Supreme Court
addressed whether it was objectively reasonable to detain the occupants afreceasidhe
nude for two minutes while executing a valid search warrant. The Court heldotiett a
detention in the nude was objectively reasonable because there was a legitimatertzamemt
objective to “secure the room and ensure that other persons . . . did not present a danger.”
Rettele 550 U.S. at 615. The Court added that the officers were not free to force the plaintiffs
that case to stand in the nude “any longer than necessary” and that a prolongsahdetéght
render a search unreasonablil’”

Taking the existing Supreme Court case law, aading the facts ithelight most
favorable to the Plaintiff, a jury could find that the Defendants’ actions were reattivbjy
reasonable. First, there is no indication that the police belibeed to be a gang preserare
comparable danger associated wita Apartment, as there wasNteng which reduces the
safety rationale for the length of the detainment. 544 U.S. at 100. Second, the Plamtiff w
twelve years oldt the time of the search. This fact both lowers concerns regarding officer
safety and heightertoncerns about the significance of the intrusion on her liberty. Third, the

Plaintiff was detained with her arms behind her back for potentially more than fouy Wwbiais
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may have been longer than necessary to effectuategitienate law enforcement purposes
articulated inSummers 452 U.S. at 703. Fourtthe record is uncledrow longthe seizure

lastedin relation tothe searchandwhether the seizure extended well beyond the time necessary
to search the apartment. If the seizure lasted longer than the search, therutbbksdy lasted
longer than necessary to effectuate legitimate law enforcement purjgosesiers452 U.S. at

703. Thereforematerial issues of fact must be submitted to a jury to determine the
reasonableness of Defendants’ actions.

Defendants argue that there are no material issues of fact because Plaintiff gsipgrmi
relies on testimony that contradicts her own regarthe length of the seizure, and that
Plaintiff's opposition to summary judgment relies on mere conjecture regahdiength of the
seizure. Defendants also argue that based on the undisputed facts, the detemtiniy agas
intrusive as necessary to effectuate the search, and that their conduct isczdbggootected by
the Supreme Court’s holding Mena

Defendants rightly state that a plaintiff may not defeat summary judgmenbiytsng
an affidavit contradicting her own prior depositiostimony. See Mack v. U.5814 F.2d 120,
124 (2d Cir. 1987). Here Plaintiff’'s counsel submitted a Local Rule 56.1 Statemetihgsse
facts that contradidome of thélaintiff's testimony, but that is not the same as a party
contradicting her own testiony. Severapeople testified regarding the length of the detention,
and there is also relevant documentary evidemtaintiff, like the other witnesses, was deposed
almost four years after the search. She is as subject to the vagaries ohtemrmanyas any
other witness, and the Court is not permitted on this masieveigh her credibility against the
other evidenceSee Hayes v. New York City Oiegf Corrs., 84 F.3d 614, 619 (2d Cir. 1996) (on

summary judgment “the court should not weigh evidemaassess the credibility of withesses”).
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The Defendants also argue that Plaitgtiffpposition to summary judgment rests on
conjecture and surmise about the length of the search, which if ignored, would allow the Cour
grant summary judgmentsoenaga v. March of Dimes Birth Defects Found. F.3d 14, 18 (2d
Cir. 1995). This argument fails becauBdaintiff relies on more than conjecture and points to
evidence in the recoithat could support an inference in her favor. On summary judgment a
district court is required to draw all reasonable inferences in favor of the nargrpaiy.

A reasonable inferendeom theevidencds thatthe detention wasxcessiwely long and
exceededhe amount of time necessary to effectuate legitimate law emhanat purposes. A.C.
was in handcuffs more than three hours and possibly more than four hbersearch
commencesgometimebetween 5:55 a.m. and 6:30 a.mheRpartmentwas small andequired
only two minutes to secure. Although none of the police officers could testify how long the
search lasted, two of the officers left at around 8:30 a.m. to take the pills to tmetpréci
concurrent and coordinated search took place in apartment 5D. No officer testjfitimg
when Plaintiff was releasedoim the handcuffs, or when the police left the premises and Plaintiff
and her family were no longer detained. A jury could reasonably infer thsgtdheh lasted
approximately two hours, but that Plaintiff was handcuffed an additional hour or moeetvehil
police coordinated the search of the other apartment or attended to other policeshustine
related to the search of the Apartmenhus, Defendants’ Motion for Summary Judgment is
denied as to the objective reasonableness of the seizure.

ii. Qualified Immunity on Reasonableness of Seizure

The Defendants move for summary judgment on the basis of qualified immuihiy.
argue that they are entitled to qualified immunity because the unlawfulnéstaofing a
twelve-yearold occupant of an apartment pursuant to a valid search warrant was not clearly

established on the date of the incident. This argumenst be rejected at this stage of the
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proceedings In order for the Court to make its legal determination on qualified immigsitgs
of materidfact must be decided by a jury

Qualified immunity is an affirmative defense for which defendants have therbof
proof. See Lore v. City of Syracy$x0 F.3d 127, 149 (2d Cir. 2012). Qualified immunity
guestions should be resolveat theearliest possible stage in litigatibnPearson v. Callahan
555 U.S. 223, 232 (2009). Whether conduct is entitled to qualified immunity is “a mixed
guestion of law and fact.Zellner v. Summerlind94 F.3d 344, 367 (2d Cir. 2007). If a court
cannot resolve the question of qualified immunity at an early stage, then the ju dbade
the relevant factual issues by special interrogatories, but the ultimate determifagualified
immunity is to be resolved by the couBee Warren v. Dwye®06 F.2d 70, 76 (2d Cir. 1990).

Government officials are generally shielded from liability “insofath&sr conduct does
not violate clearly established statutory or constitutional rights of whieasinable person
would have known.”Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). An officer is entitled to
qualified immunity where “(1) his conduct does not violate clearly establishtday or
constitutional rights of which a reasonable person would have known, or (2) it wasvebjecti
reasonable forim to believe that his actions were lawful at the time of the challenged act.”
Jenkins v. City of New Yqr&78 F.3d 76, 87 (2d Cir. 2007) (internal quotation marks omitted).

Whether a clearly established right existedst be considered “in light ofelspecific
context of the case, not as a broad general propositi®awitier v. Katz533 U.S. 194 (2001),
receded from on other grounds in PearsbB5 U.S. at 236. It is not enough to say that there is
a Fourth Amendment right to be free from unreabtaearch and seizurénstead “the
contours of the right must be sufficiently clear that a reasonable officiddlwnderstand that
what he is doing violates that rightld.at 202. It is objectively reasonable for an officer to

believe his actions were lawful if “officers of reasonable competence couldetsagthe
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legality of the action at issue in its particular factual conteWalczyk v. Rip496 F.3d 139, 154
(2d Cir. 2007)internal quotation marks omitted)

At the time of the incidenh November 2008Summer$1981) andviena(2006) had
clearly established Fourth Amendment right not to be detained without a warramder, lor
with more force, than necessary to accomplish legitimate law enforcemerthvaseSee
Brown v. City of Mw York No. 11 Civ. 1068, 2013 WL 491926, *7 (S.D.N.Y. Feb. 8, 2013).
resolve the issue of qualified immunity, the Court must determine whethesrsffitreasonable
competence could disagree on the legality of the Defendants’ actions. As noted eduding, r
the evidence in the light most favorable to Plaintiff, she may have been detainadaoffeafor
longer than the length of the search of the Apartment. If the Plaintiff haddeésned longer
than was necessary to complete the search, no officer of reasonable competerttaveould
thought his actions were lawfllCf. Hines v. City of AlbanyNo. 06 Civ. 1517, 2011 WL
2620381, *11, 18 (N.D.N.Y. July 1, 201 Hff'd sub nom. Hines v. Albany Polibept, 520 F.
App'x 5 (2d Cir. 2013) (Here, there are questions of fact as to whether Plaintiffs continued to be
detained after Prince was removed from the house, for how long, and whether handeuffs we
used.”).

iii. Excessive Force

Plaintiff brings a § 1983 claim for excessive force, which is considered undesuhé F
Amendment’s objective reasonableness standaed Graham490 U.S. at 394 Plaintiff's
claim for excessive force could be based on either the use of handcuffs or pcatg

gunpoint. Defendant moves for summary judgment arguing that the use of handcuffs was

! Because the indeterminate length of the search is sufficient to denyegLiaifnunity, the Court does not reach
the narrower issues regarding, for examplepttjective reasonableness of handcuffing a twelve-glehgirl for
several hours despite no evidence of a threat to officer safety for the erftitetysearch. To the extent necessary,
the Court will issue special interrogatories to the jury on thewner issues.
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privileged as a matter of law and was not excessive. Because there is grudficdence of
injury from the use of handcuffs, Defendant’s motion for summary judgment is granied on
issue Neither party addresses in their papers whether putting the Plaintiff at gunpoint
effectuating the search warrant qualified as excessive force, but summangnidg granted on
that claim because it was objectively reasonable under the circumdi@anitesofficersto have
a weapon drawn during the initial sweep of the Apartment.

“Determining whether the force used to effect a particular seizure is ‘reasomathér
the Fourth Amendment requires a careful balancing of the nature and qualityrafiub®n on
the individual’s Fourth Amendment interests against the countervailing governmental ind¢rests
stake.” Graham 490 U.S. at 39@nternal quotation marks omittediCourts apply a separate
standard, however, to claims for excessive force in the use of handcuffs. While feanasif
be reasonably tight to be effective, handcuffs that are overly tightamsfitute an excessive
use of force on the part of the officer using the®eelynch ex rel. Lynch v. City of Mount
Vernon,567 F. Supp. 2d 459, 468 [BN.Y. 2008). “[I]n evaluating the reasonableness of
handcuffing, a court is to consider evidence that: 1) the handcuffs were unrepasigh&l?) the
defendants ignored thplgintiff’s] pleas that the handcuffs were too tight; and 3) the degree of
injury to the wrists.”1d. (alterations in original).There is a consensus amddigtrict Courts in
this Circuit that tight handcuffing does not constitute excessive force unteasés some injury
beyond temporary discomfort and bruisirgee id(collecting casesSachs v. CantwellLO Civ.
1663, 2012 WL 3822220, at *14. (S.D.N.Y. Sept. 4, 2012) (collecting cagés)e Plaintiff
did tell the NYPD officers that the handcuffs were unreasonably tight, Plafgdfestified that
the handcuffs caused her pain and bruisinag lastecnly aday. As oourts in this Circuit have
held that this is insufficient force to qualify as excesstvenmary judgment is granted as to the

claim for excessive force in the use of handcuffs
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Becauseolice officers have a legitimate safety concern when initially sweeping and
securing a residence during the execution of a search warrant, it was ebjee@sonable for
Defendants to place the Plaintiff at gunpoint while effectuating the searcant See Rinon v.
City of New York03 Qv. 8276, 2005 WL 646080, at *5 (S.D.N.Y. Mar. 21, 200%)derson v.
United States107 F. Supp. 2d 191, 198.D.N.Y. 2000)(holding that it was objectively
reasonable to draw weapons on children during the initial sweepesid@nce)McKim v. Cnty.
of Rensselael09 Civ. 650, 2011 WL 2580327, *11 (N.D.N.Y. June 28, 2044¢; also Mills v.
Fenger 216 F. App’'x 7, 9-10 (2d Cir. 2006) (holding that mere use of a gun by the police
without more is insufficient to establish ercessive force claimynited States v. Lauteb7
F.3d 212, 216 (2d Cir. 1995) (officers may conduct a protective sweep pursuant to a warrant).
Accordingly, Defendants’ motion f@ummary judgment is granted as to Plaintiff's claim for
excessive force.

B. Plaintiff's Racial Discrimination, Equal Protection, and Substantive ie Process
Claims

Defendant moves for summary judgment on Plaintiff's racial discriminatiaal eq
protection, and substantive due process claims. Plaintiff does not appearse Dgffendants’
motion for Summary Judgment on these claims and Plaintiff has pointed to no faatsutiat
support her claims. On that ground alone, the Court could dismiss these SGae@stroski v.
Town of Southold443 F. Supp. 2d 325, 340 (E.D.N.Y. 2006) (collecting cases). Even
considering the merits, summary judgmsnivarrantedas to these claims.

i. §1981

To establish a claim under 42 U.S.C. § 1981, a plaintiff must demonstrate facts in support
of the following elements: “(1) the plaintiff is a member of a racial minoritya(Rntent to

discriminate on the basis of race by the defendant; and (3) the discriminatiomeonmzee or
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more of the activities enumerated in the statutdian v. Donaldson, Lufkin & Jenrette Sec.
Corp.,, 7 F.3d 1085, 1087 (2d Cir. 1993 laintiff is a member of a racial minority, but there are
no facts in the record that could be used to establish intent to discriminate on the lzasidgf r
the Defendants. Accordingly, Defendants are granted summarygmi@® to Plaintiff§ 1981
claims.

ii. Equal Protection Clause

The Equal Protection Clause “is essentially a direction that all persons sirsitlagted
should be treated alikeCity of Cleburne v. Cleburne Living Citr., Ind73 U.S. 432, 439
(1985). “Although the prototypical equal protection claim involves discriminatiomstgai
people based on their membership in a vulnerable class” the Second Circuit hasctomiyzes=l
that the equal protection guarantee also extends to individuals whe adlexpecific class
membership but are nonetheless subjected to invidious discrimination at the hands of
government officials.”"Harlen Assocs. v. Inc. Vill. of Mineqla73 F.3d 494, 499 (2d Cir. 2001).

In order to prevail on selective enforcement claimthis Circuit, plaintiffs must show
both “(1) that they were treated differently from other similarly sigiatdividuals, and (2) that
such differential treatment was based on impermissible considerations sach,asligion,
intent to inhibit or paish the exercise of constitutional rights, or malicious or bad faith intent to
injure a person.”ld. (internal quotatiomarksomitted). Plaintiff has shown no facts that would
support an inference that she was treated differently than other similaaied individuals or
that such treatment was based on impermissible considerations. Accordifglydants’
motion forsummary judgment is granted as to Plaintiff’'s claim for violation of the Equal
Protection Cause.

iil. Substantive Due Process
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Plaintiff alleges that the seizures violated her substantive due prodeds ffigmilial
association. In general, family members have a substantive due processaggudate
without interference from the stat&eeAnthony v. City of New YqrB39 F.3d 129, 142-43 (2d
Cir. 2003). In order to prevail on such a claim, a plaintiff must show separation feonila f
member that was “so shocking, arbitrary, and egregious that the Due Prauess\@buld not
countenance it even were it accompaniedutlyprocedural protection.’ld. at 143(internal
guotationmarksomitted). Plaintiff has not shown any meaningful separation from her family
and has brought forward no evidence that any separation was shocking, aabidragregious.
Accordingly, Defeadants are granted summary judgment as to Plaintiff's substantive duesproces
claim.
D. State Law Claims

Plaintiff brings state law claims for false arrest, false imprisonment, eegkg negligent
care, custody and handling of a minor, improper handling and execution of a minor pursuant to
New York Criminal Procedure Law 8§ 690.50, negligent training, and negligent supervision.
“New York law. . . does grant government officials qualified immunitystatelaw claims
except where the officials’ actiorse undertaken in bad faith or without a reasonable basis.”
Jones v. Parmley65 F.3d 46, 63 (2d Cir.2006).

i. False Arrest and False Imprisonment

“The commonlaw tort of false arrest is a species of false imprisonment, an action derived
from the aneent commonlaw action of trespass [that] protects the personal interest of freedom
from restraint of movement.Singer v. Fulton Cnt'ysheriff,63 F.3d 110, 118 (2d Cir. 1995)
(alteration in original)internal quotation marks omitted). “Under New Ydaly, a plaintiff
claiming false arrest must showwter alia, that the defendant intentionally confined him [or her]

without his [or her] consent and without justificationVeyant v. Okst101 F.3d 845, 852 (2d
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Cir. 1996). “A § 1983 claim for false arrest, resting on the Fourth Amendment right of a
individual to be free from unreasonable seizures . . . is substantiallgrtieeas a claim for false
arrest under New York law.¥Weyant v. OkstLl01 F.3d 845, 852 (2d Cir. 1996). For the same
reasorthat Plaintiff's Fourth Amendmer@ 1983 claims survived above, Plaintiff's claims for
false arrest and false imprisonment survive as v&de Johnson v. City of New Y,axdo. 08
Civ. 5277, 2010 WL 2292209, at *7 (S.D.N.Y. June 7, 2010) (appitsrapalysis of § 1983
claim toits analysis oktate law false arrest claims).

ii. Negligence and Negligent Care

Where a plaintiff seeks damages that arise “from her arrest and detentione amalysh
not recover under general negligerprinciples.” Ferguson v. Dollar Rent A Car, In@@59
N.Y.S.2d 55, 56 (1st Dep’t. 2013ee also Bernard v. United Stat@s F.3d 98, 102 (2d Cir.
1994). Instead, recovery is determined by establishedthaedefine the tort of false arrest.
Seeid. (citing Boose v. City of Rocheste21 N.Y.S.2d 740 (4th Dep’t. 1979)). Accordingly,
Defendants’ motion fosummary judgment is granted as to Plaintiff's claims for negligence and
negligent care.

iii. Negligent Hiring, Supervision, and Training

Unda New York law, a claim for negligent hiring, trainirgnd supervision, “in addition
to the standard elements of negligence,” requires “a plaintiff [to] show: tithen¢ortfeasor and
the defendant were in an employaaployer relationship; (2) thateremployer knew or should
have known of the employee’s propensity for the conduct which caused the injury prior to the
injury’s occurrence; and, (3) that the tort was committed oeiti@oyets premises or with the
employerts chattels.” Ehrens v. Lutheran ChurcB85 F.3d 232, 235 (2d Cir. 200&jtations

omitted) (internal quotation marks omittedyloreover, to establish a claim for negligent hiring,
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training, and supervision requires the defendant’s actions to be outside the duspe of
employment.SeeKaroon v. N.Y.C. Transit Auth659 N.Y.S.2d 27, 29 (1st Dep’t. 1997).

The Plaintiff has putorwardno evidence that the City knew of any conduct from any
specificindividual Defendant that would have put the City on notice of a propensity totbause
alleged injuries here. Moreover, it is undisputed that the Defendants were adtiegautse of
their employment when the alleged injuries occurred. Accordibgif{gendants’ motion for
summary judgment is granted as to Plaintiff's claims for gegli hiring, training, and
supervision.

iv. Criminal Procedure Law 690.50

NewY ork Criminal Pracedure Law 8§ 690.50 escribes how search warrants must be
executed. Paragraph One requires that, absent special circumstances, a p@icaustishow
a copy of the warrant to an occupant of the premises searched. Plaintiffabcagse of action
seeking remedies under this secti@ecause no explicit or implied private right of actexists
under N.Y. Crim. Pro. Law § 690.58ummary judgment is grad as to any claim under
8§ 690.50.

There is no explicit private right of action in 8 690.50, and neither party disputes this fac
There is also no implied right of action under 8 690.50. The Court is “mindful that in the
absence of any guidance from state courts, federal courts are hesitant torivapdyrghts of
action from state criminal statutesWatson v. City of New Yqr@2 F.3d 31, 36 (2d Cir. 1996)
(internal quotatioomarks omitted). In New York, when a statute does not provide an axpres
private right of action, a court must consider three factors in implying onevh@ther the
plaintiff is one of the class for whose particular benefit the statute was @n@jteshether

recognition of a private right of action would promote the legislative purpose; anti€8)ex
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creation of such a right would be consistent with the legislative schedieéhy v. Big Flats
Cmty. Day, InG.541 N.E.2d 18, 20\.Y. 1989).

Section690.50arises under Title T of thdew York Criminal Procedure Lawtled
“Procedures for Securing Evidence by Means of Court Order and for Suppressing &videnc
Unlawfully or Improperly Obtained Thistitle alonesuggests that § 690.50 is not intended to
create a private right of actioMoreover, where existing remedi are available, such as a
Fourth Amendment claim for unreasonable search and seizure and a state lawrdizise f
imprisonment, “[a] separate statutory right of action would serve no purpose beyonabrgade
liability to cover nonintentional violatits.” Watson 92 F.3d at 37. There is thus no private
right of action implied under § 690.50, and Defendants’ motiosdormary judgment is granted
as to Plaintiff's claim under § 690.50
E. Section 1983 Liability of Officers Not Personally Involved in &izure

Defendant moves for summary judgment against Plaintiff's supervisory liadlditys
against Defendants PollodRaminez Ryan, and Boller. Because there is no supervisory
liability where there is no personal involvement, and because the categbpersonal
involvement have been severely curtailed by the Supreme Court’s holdksganoft v. Igbal
the Court grants summary judgment as to Defendants Pollock and Ryan, but deniasysumm
judgment as to Defendarfaminezand Boller.

Individual liability in the Second Circuit under 8§ 1983 requires that a defendant was
personally involved in the alleged violatioBee Wright v. Smit21 F.3d 496, 501 (2d Cir.
1994). InColon v. Coughlinthe Second Circuit held that personal involvement could be found
in five ways:

(1) the defendant participated directly in the alleged constitutional violation, (2)

the defendant, after being informed of the violation through a report or appeal,
failed to remedy the wrong, (3) the defendant created a policy or custom under
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which unconstitutional practices occurred, or allowed the continuance of such a

policy or custom, (4) the defendant was grossly negligent in supervising

subordinates who committed the wrongful acts, or (5) the defendant exhibited

deliberate idifference to [constitutional rights] by failing to act on information

indicating that unconstitutional acts were occurring.
Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995). In 2009, the Supreme Coaghoroft v.
Igbal squarely addressed supervisory liability claims, and held that “Governmemdlsfinay
not be held liable for the unconstitutional conduct of their subordinates under a theory of
respondeat superidr.556 U.S. 662, 676 (2009}t is unclea—andthe Seond Circuit has not
explicitly ruledon—what remains o€olonin the wake ofgbal. See Reynolds v. Barre@85
F.3d 193, 205 n. 14 (2d Cir. 2012) (noting the conflict betwekal andColon, but electing not
to decide what remains f@olonanddecidng on other grounds).

The district courts of the Second Circdisagree abowvhat remains o€olonafter
Igbal. CompareBellamy v. Mount Vernon HosiNo. 07 Civ. 1801, 2009 WL 1835939, at *6
(S.D.N.Y. June 26, 2009) (finding thigfbal abrogated three of th@oloncategories)aff'd 387
Fed.App’'x 55 (2d Cir. 2010) (summary ordeayad Newton v. City of New Yqrg40 F.Supp.2d
426, 448 (S.D.N.Y. 2009) (“[P]assive failure to train claims pursuasgdton1983 have not
survived the Suprem@ourt srecent decision idshcroft v. Igbal), with Qasem v. Toro737 F.
Supp. 2d 147, 151 (S.D.N.Y. 2010) (declining to adopt the “narrow interpretatiQbadf
advanced byellamyandNewtor), andJackson v. Goordb64 F. Supp. 2d 307, 324 n. 7
(S.D.N.Y. 2009) (holding Colon standard is unaffecteddmal in deliberate indifference case,
becauseégbal “involved discriminatory intent.”).

This Court agrees witBellamy v. Mount Vernon Hospvhich held that “Only the first

and part of the thir€oloncategores pass$gbal' s muster.” 2009 WL 1835838 a6* After

Igbal, a supervisocan bdiable only “if that supervisor participates directly in the alleged
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constitutional violation or if that supervisor creates a policy or custom under which
unconstitutional pactices occurred.Id. Only the first and third prongs @folonrequire active
involvement of a supervisotid.

Construing disputed facts in a light most favorable to Plaintiff, there is no evitdence
suggest that Defendants Pollock or Ryan could be held liable for the alleged Fourttirdené
violations. Plaintiff's failure to depose Defendant Ryan before the close olvdrgodoes not
savePlaintiff on this motion, as discussedSection IlIA. Plaintiff has put forward no evidence
of any persnal involvement from Defendants Pollock or Ryan. Conversely, there are disputed
issues of material fact regarding Defendants RamanezBoller who were present at the
Apartment, and who may have been making decisions regarding the length of thermletssti
the amount of time Plaintiff spent in handcuffs.

To the extent Defendants’ Motion for Summary Judgment seeks to dismiss § 1983 claims
against officers at the Apartment who did not have cuffing duties, that argunieertttfes
widely recognized that all law enforcement officials have an affirmativetdutytervene to
protect the constitutional rights of citizens from infringement by other laaregrhent officers
in their presence.’Anderson v. Branerl7 F.3d 552, 557 (2d Cir.1994). “An officer who fails to
intercede is liable for the preventable harm caused by the actions of thefotdees where that
officer observes or has reason to know: (1) that excessive force is being useat; §)itizen
has been unjudiably arrested; or (3) that any constitutional violation has been committed by a
law enforcement official.Td. (citations omitted). “In order for liability to attach, there must have
been a realistic opportunity to intervene to prevent the harm frommroagii Id. The Individual
Defendants who were at the Apartment had an opportunity to intervene, ansebibeaa are
issues of material fact regarding the alleged Fourth Amendment violation, syjodgment is

denied. SeeUsavage v. Port Auth. of Nevwork & New Jersey932 F. Supp. 2d 575, 599
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(S.D.N.Y. 2013)*However, summary judgment is inappropriate when there are genuine
disputes of material facbncerning what the officers who failed to intervene olestregarding
the other officersalleged wolations of plaintiffs’constitutional rights ) (internal quotation
marksomitted).

F. Claims Under the New York State Constitution

Plaintiff's claims under the New York State Constitution substantially mirro§ 1&83
claims. Courts in the Secondr@iit generally agree that New York State Constituticates
no individual liabilitywhere§ 1983 provides a remedfee, e.gBatista v. City of New YoykK5
Civ. 8444, 2007 WL 2822211 at *9 (S.D.N.Y. Sept. 25, 20BI0res v. City of Mount Vernon
41 F. Supp. 2d 439, 447 (S.D.N.Y. 199BgVito v. BarrantNo. 03 Civ. 1927, 2005 WL
2033722 at *7 (E.D.N.Y. Aug. 23, 2005). Consequently, Defendants motisarfanary
judgment is granted as to claims under the New York State Constitution.

G. Monéell Liability

Defendant moves for summary judgment as to Plaintiff’'s claim for municipal liability
pursuant taMonell. Becausef disputed issues of material fact regarding the existence of a
policy or custom in the execution of search warrants and the detainment of ocdingamistion
is denied.

“It is well established that a municipality may not be held liable solely on the basis of
respondeat superidr. Powell v. Gardner891 F.2d 1039, 1045 (2d Cir. 1989). “In order to
establish the liability of a muaipality in an action under 8 1983 for unconstitutional acts by its
employees, a plaintiff must show that the violation of his constitutional rights refolted
municipal custom or policy.ld. “This does not mean that the plaintiff must show that th
municipality had an explicitly stated rule or regulatiotd. Circumstantial proof may be used

to draw the inference that such a policy existed, incudinglénce that the municipality
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customarily failed to train its employees and displayddldberate indifference to the
constitutional rights of those within its borders, or evidence that the municiggdgatedly
failed to make any meaningful investigation into charges that police sftieel used excessive
force in violation of the complainantsivil rights.” 1d. (citations omitted). “The single incident
alleged in a complaint, however, especially if it involved only actors below the/ymag&ing
level, generally will not suffice to raise an inference of the existence of arcostodicy.” Id.

Plaintiff offersample evidengancluding CCRB reports and the Report and
Recommendation of C. Virginia Fields, of numerous incidents where the N#éBDishandled
the execution of a search warrant. NYPD officers are trained on the execudeEardi warrants
at OCCB. A jury couldreasonaby infer a citywide custom or policy the execution of search
warrantgthat leads to detentions that are overly longccomplished with too much forcand
are not objectively reasonabteviolation of the Fourth Amendment. Consequently, the City’s
motion for summary judgment on tMonnellclaim is denied.

Further, the Court accepts the arguments in Mr. Wolther's Rule 56(d) affidavidirega
Monell Discovery. The 30(b)(6) witness did not comegared to discuss issues relevant to the
Monellclaim. The OCCBmanual, among other documents, was never produced, and it
contained procedures for executing search warrants. Pursuant to Rule 56(d), eveityifsthe C
Motion for Summary Judgmehtd beerviable as to th&lonellclaim on the evidence before
theCourt, the Court would have deferréecision on the Motion until the Plaintdbtained the
requested discoveryPlaintiff is entitled to that discovery before trial, and the Defendant is
ordered to produce it.

Individual liability for a violation of Constitutionaightsis necessaryotfind municipal
liability. See City of Los Angeles v. Helldi75 U.S. 796, 799 (1986). Accordingly, in the

interest of efficiency and to avoid possible prejudice to the individual DefentamtSourt will
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first hold a trial on the underlying Constitutional violations that survive this Motio&@immary
Judgment, and thefthe jury finds liability onthe part of any of the individual Defendants, the
same jury will hear th&lonell claim against the City of New YorkSee Amato v. City of
Saratoga Springs, N.Y170 F.3d 311, 316 (2d Cir. 1999) (approving of District Court’s

bifurcation of 8§ 1983 claims for individual aibnell liability under Fed. R. Civ. P. 42(b)).

IV. Conclusion

For the reasons stated above, Defendants’ Motion for Summary Judgment is GRANTE
in part and DENIED in partPlaintiff Katrina Hollinss motion for legal fees, costs aagpenss
in DENIED without prejudice to renewat a later date

It is hereby ORDERED that the Defendant City of New York shall produce within 14
days of the date of this ordalt materials relevant to Plaintiffl8lonell claim, including but not
limited to the OCCB manual, the Patrol Guide, and any relerserhal memoranda. If counsel
for the Defendant does not comply, the Court will consider sanctions and a finding of civi
contempt for repeated willful violation of the Court’s orders.

It is further ORDERED that the parties shall appear for a schedulingrenoéeon
March 19, 2014 at 116 a.m

The Clerk of the Court is ordered to close the motairidockes # 74 and # 72.

SO ORDERED.
Dated:March 3 2013 e
New York, New York / %
LORNA G. SCHOFIEL

UNITED STATES DISTRICT JUDGE
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