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GRANITE RIDGE ENERGY, LLC,
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-against-
10 Civ. 2430 (PAC)
ALLIANZ GLOBAL RISK US INSURANCE

COMPANY, ASSOCIATED ELECTRIC &

GAS INSURANCE SERVICES, : OPINION & ORDER
CONTINENTAL CASUALTY COMPANY,

THE HARTFORD STEAM BOILER

INSPECTION AND INSURANCE

COMPANY, LIBERTY MUTUAL

INSURANCE COMPANY, ACE

AMERICAN INSURANCE COMPANY, and

INDUSTRIAL RISK INSURERS,

Defendants.

HONORABLE PAUL A. CROTTY, Unite States District Judge:

This is an insurance coverage dispuiught by Plaintiff Graite Ridge Energy, LLC
pursuant to several “all risk” poles issued by the Defendant ingstePlaintiff's claims arise
out of damages to its electrical generator @madsformer at its powgrant in Londonderry, New
Hampshire. The Court presumes familiarity wiltle facts as set forth in its prior opinion
granting Plaintiff summary judgment on liabilitgr damages to the generator and granting
Defendants’ cross-motion diability for damages to the transformeiSeeECF No. 105)

Thereatfter, the parties submitted opposing memoranda on damage calculations. The

! The Court also subsequently denied the parties’ motions for reconsideration of the Gdert'on summary
judgment. (ECF No. 116.)
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Court construes these submissiansler the same summary judgment standard. As set forth

below, the Court GRANTS summary judgmen®laintiff for damages in the amount of

$3,404,347.91, plus pre-judgment interest to beutatied pursuant to N.Y. C.P.L.R. 8§ 5001—

02, starting on July 24, 2007, at the rate of paecent per annum. That amount includes

$53,242.91 in damages to the generator&}d51,105 in business interruption losses.
BACKGROUND?

It is undisputed that Defendants are liable for $53,242.91 in unindemnified repair costs
for Plaintiff's generator. (Def.’8r. 1.) What is in dispute is the amount of Defendants’ liability
for (1) Plaintiff's business interruption logs the period of July 7 through July 19, 2006
(“Disputed Period”) and (2) prejudgmieinterest for these amounts.

With respect to the business interruptioss, Plaintiff claims $3,351,105 in damages,
while Defendants calculatibeir liability to be only $3,298,819. The $52,286 difference
represents a dispute over &)variance” of $40,301 in Plaintiff’'s damages model as calculated
by the Defendants’ expert, Buchanan Clarke Schlader LLP (“BCS”); and (b) an additional
reduction of $11,985 that Defendants propose on this bzat “BCS realiegd” at its deposition
on July 26, 2011 that there had beemistake in the model regarding “water and chemicals”

data. (Defs.’ Br. 7-8%) Nevertheless, on October 28, 20D&fendants asserted in their

2 The facts described herein are either undisputed aesepr reasonable inferences drawn in favor of Defendants,
unless otherwise noted.

% These are the amounts in dispute with respect to the model’s calculations, although the B@Bmigis some
arithmetic that is, at best, confusingor instance, the report states thaé‘salculate the model variance (based

upon the 1.211% rate) of $40,595. Subtracting the model variance of $40,595 from the lost gross margin of
$3,351,105 yields a business interruption loss for the period July 7 through 19, 2006 of $3,310,804."afBuchan
Decl. Ex. A at 3.) But 1.211% (the variance rate) of $3,351,105 (the model’s calculated loss) is not $40,595. (Itis
$40,582.) And subtracting $40,595 from $3,351,105 does not equal $3,310,804. (Itis $3,310,510.)
Notwithstanding these small arithmetical discrepanciesg fisaro dispute that thefféirence between the parties’
positions on the business interruptioadas $52,286. Of thamount, $40,301 is attribaltle to BCS'’s proposed
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counterstatement of undisputed material faittat Plaintiff’s businss interruption loss was
$3,310,804, which did not account for the purportedreegarding “water and chemicals” that
previously had been discovered. (Defs.’ R. 56.1 Counterstatement { 85.)

As for the disputed “variance” in the damages m8dLS’s report asserts that a
reduction to the model’s projected loss amourd uatified in light of a comparison between
“the model results [and] actual resultsidgrthe period Januathrough March 2006.”
(Buchanan Decl. Ex. A at 3BCS concluded that the differembetween the model’s projected
income figures and the actual amount for thatopleshould be used to calculate a “variance” to
be deducted from the model’s projetemount for the Disputed Periodd.f Defendants
characterize this analysis as “a very simplenemn sense test” of theanel. (Defs.’ Br. 8.)

BCS'’s report itself does not explain the oagle for selecting those three months as the
basis for comparison. Defendants’ brief, lemer, avers that BCS chose that time period
essentially by process of eliminatioRiaintiff objected taising data fronprior months in 2005
because Plaintiff “had been using a differentgidthen, and Plaintiff objected to using data
from subsequentonths in 2006 due to problems withtitsnsformer thatféected the plant’s
output. (Defs.’ Br. 8.) Thus, BO8as left with only data frorthe months of January through

March 2006 to test the model. Notwithstanding ¥ariance that it calculated from this test,

model variance (by subtracting BCS's final calculation, $3,310,804, from the model’s calculate@,am
$3,351,105). The remainder, $11,985, is attributablleet@ispute over the “water and chemicals” data.

* Seelocal Civ. R. 56.1(b).
® Defendants notified Plaintiff of the error regarding the water and chemicals data by email on August 16, 2011.

® The parties agree that certain adjusits to a prior version of the modetre necessary, which are apparently
unrelated to the disputed “variancesdissed herein. (Pl.’s Op. Br. 4;f®&0pp’'n 6.) Toavoid confusion,
references herein to the “model” arethe agreed-upon “Adjusted Model.Sde id. The “variance” tadhat model
is what is in dispute here.



BCS concluded that “it appeamsasonable to utilize” the model to calculate Plaintiff's business
interruption loss. (Buchman Decl. Ex. A at 3.)

A far more significant disputexists with regard to thealculation of prejudgment
interest. The parties differ on wh state’s law applies and wharterest started to accrue, and
the resolution of these two issues has a substantial monetary imPkdntiff contends that
New York law applies because the insurancecpsdiprovide that they “shall be interpreted
solely according to the laws of New YorkDefendants do not dispute that the policies so
provide, but they counter théitose provisions specify only wiidaw governs the interpretation
of the policies’ terms, not which law woulgbvern an award of prggigment interest.See
Defs.’ Br. 12.) Instead, Defendis argue that New York’s general conflict-of-laws analysis
indicates that New Hampshiressibstantive law applies becaubkat state is the “center of
gravity” of the dispute and has the st significant contacts” with it.Iq. at 9.)

The parties also identify sevédates of potential relevancettte determination of when
interest started to accrue. PUHif’'s generator was returned service on July 20, 2006. (Defs.’
R. 56.1 Counterstatement § 27Defendants denied Plaintiffedaim for the disputed property

damages and business interruption losses t@ast three occamis: (1) on July 24, 2007(2)

" If, as Plaintiff suggests, (1) the total losses at issue amount to more than $3.4 million, (2) the New York rate of
nine percent per year applies, and (3) interest begariioeagn July 19, 2006; then more than $2.1 million of
interest would have accrued by that daftéhis year. On the other hand,ane of Defendants’ proffered scenarios,
no interest would have accrued at all under New York law. That $2.1 million dispute ovegprefidnterest

dwarfs the $52,286 dispute as to the underlying damages.

8 Although Plaintiff asserts in its brief that the generatcs medurned to service on the previous day, July 19 (Pl.'s
Op. Br. 9), itis bound by its prior statement of undisputed material facts indicating that the date wassédy 20 (
Pl’s R. 56.1 Stmt. { 81).

° Defs.’ R. 56.1 Stmt. 1 29, 32 (citing Reilly Decl. Ex(&djuster letter stating that “the generator outage event,
and the oil seal issue involving thieerated O-ringsare unrelated”)).
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on May 19, 2008° and (3) on April 8, 2008" Defendants state thataitiff “clearly defin[ed)]
the nature and extent of its claim” on Febru2dy 2009 (Defs.’ Br. 17and made a “sufficient
demand for payment” on November 25, 2009 (Defs.’ Br. 13).

DISCUSSION

Summary Judgment Standard

Although the parties have not styled tr®ibmissions on damages as motions for
summary judgment, the Court witview them under the summary judgment standard in order
to determine whether any triable issue rema@s Oscar Gruss & Son, Inc. v. Hollande&37
F.3d 186, 196 (2d Cir. 2003) (“Although the amoahtecoverable damages is a question of
fact, the measure of damages upormcWithe factual computation ssed is a question of law.”)
(internal quotation marks omitted).

“Summary judgment is appropriate wheonstruing the evidence in the light most
favorable to the non-moving party, ‘there is no gaeuispute as to any material fact and the
movant is entitled to judgmeé as a matter of law.”Rojas v. Roman Catholic Diocese of
Rochester660 F.3d 98, 104 (2d Cir. 2011) (quoting FedCR. P. 56(a)). A fact is material if
it “might affect the outcome dhe suit under the governing lawAhderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A dispute is genuirféhé evidence is such that a reasonable
jury could return a veidt for the nonmoving party.1d. The moving party bears the initial
burden of producing evidence on each matereheht of its claim or defense demonstrating

that it is entitled to reliefSee Celotex Corp. v. Catreft77 U.S. 317, 323 (1986). The evidence

% pefs.’ R. 56.1 Counterstatement 87 (citing Callaghani. . W (adjuster letter stating that “[t]he Oil Seal
Issue did not ‘arise out of’ the April 6, 2006 Generator outage”)).

11 Defs.’ Opp’n 3 (citing Vaughn Decl. Ex. H (adjuster letter stating that “[t|he Insurers standbiyl#yel9, 2008
position”)).



on each material element must be sufficient tolerttie movant to relief as a matter of lawit.
Teddy Bear Co. v. 1-800 Beargram C3/3 F.3d 241, 244 (2d Cir. 2004).

Once the moving party has made an initr@dwing that no genuine dispute of material
fact remains, the nonmoving party may not refute this showing solehebys of “[clonclusory
allegations, conjecture, and speculatiddiigara Mohawk Power Corp. v. Jones Chem.,,Inc.
315 F.3d 171, 175 (2d Cir. 2003), but must insteadgnt specific evidenae support of its
contention that there is a genuhispute as to material facted. R. Civ. P. 56(c). The Court
resolves all ambiguities and draalsfactual inferences in favaf the nonmovant, but “only if
there is a ‘genuine’ dispute as to those fa@sdtt v. Harrig 550 U.S. 372, 380 (2007) (citing
Fed. R. Civ. P. 56(c)). The same standard of review applies when the court is faced with cross-
motions for summary judgmenMorales v. Quintel Entm’t, Inc249 F.3d 115, 121 (2d Cir.
2001). Each party’s motion must be reviewedtsmown merits, and the Court must draw all
reasonable inferences against the pafigse motion is under consideratida.

Il. Analysis

As an initial matter, two portions of therdages calculation are readily ascertainable.
First, as noted above, the parties noweaghat Defendants are liable for $53,242.91 in
unindemnified repair costs for the generatBecond, although Defendants seek a reduction of
$11,985 from Plaintiff's model on ¢éhgrounds that it contained arror concerning “water and
chemicals” data, they haweaived this argument. Defendants are bound by their Rule 56.1
counterstatement that Plaffis business interruption loss amounted to $3,310,804, which does
not account for thipurported error.SeeCohan v. Movtady751 F. Supp. 2d 436, 443 (E.D.N.Y.
2010) (“[P]arties are bound by their concessionRuie 56.1 Statements.”) Indeed, Defendants

have no cause to change their position now because they filed this counterstatement with the
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Court more than three monthgeaftheir expert discovered the@ at its deposition, and more
than two months after Defendants themesglkaised the issue with Plaintiff.

A. The Disputed Model “Variance”

All that remains in dispute regardingethinderlying losses is the $40,301 “variance” to
the model for calculating the business interruptass. Defendants do not dispute that it is
“reasonable” to use the modeldalculate damages; indeedg tturrent model already reflects
agreed-upon adjustments. Nonetheless, mdlfets press for a “variance” to the model’s
calculation for the Disputed Period on thessis that the model’s projections fadifferentperiod
(January through March 2006) were slightly lowean the actual resulfer that period.

Any proposed expert evidence must be ‘pheduct of reliake principles and
methods . . . reliably applied . to the facts othe case.” Fed. R. Evid. 702. “[T]he proponent
of expert testimony has the burdeestablishing by a prepondece of the evidence that the
admissibility requirements of Rule 702 are satisfied . . Uriited States v. William$06 F.3d
151, 160 (2d Cir. 2007). Thus, the Court hasdiberetion—and obligation—to exclude expert
evidence that it determinesedbased on unreliable method®eeDaubert v. Merrell Dow
Pharms., InG.509 U.S. 579, 597 (1993)nited States v. Cry863 F.3d 187, 192 (2d Cir. 2004)
(“[A] district court mustserve as a gatekeeperQen. Elec. Co. v. Joingb22 U.S. 136, 139
(1997) (holding that “a trial court’s decision tonaitlor exclude expert testimony” is reviewed
for “abuse of discretion”). In discharging thiesponsibility, a court nyaexclude an expert’s
testimony as to some issues but permit it as to otl&as, e.gLiberty Media Corp. v. Vivendi
Universal, S.A.874 F. Supp. 2d 169, 177 (S.D.N.Y. 20IR)}-.M.A.S., Inc. v. $SG48 F. Supp.
2d 244, 285 (S.D.N.Y. 2010).

Here, Defendants’ expert, BCS, gave no ratemaits report for why the data from
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January through March 2006 was a reliable barsiehich to make a downward variance to the
model for the Disputed Period. Nor does BGBla&in its basis for corading that subtracting

the model variance amount from the model’s calitoh more accurately reflects the true losses
that Plaintiff suffered. Although éreport is less than clear onrigdionale, the variance appears
to demonstrate nothing more than that the rhslitghtly overestimated output during January
through March 2006—not that the model was consitéiased toward overestimating outputs
in general or for the Disputed Period in part&ul Indeed, the report\g@s no reason to believe
that the model would not haumdeestimated output for the Disputed Period.

Though Defendants may be right that thearzce calculation was “a very simple,
common sense test” for the general accuracyeofitbdel, they have not adduced evidence that
the variance was a reliable methoath@angethe model’s damages calculation for the Disputed
Period. Accordingly, the Court excludes BCS'stiteony regarding the variance as unreliable.
Since the concededly “reasonable” model remains as the only evidence of the business
interruption loss, there is nosgiute of material fact théte loss is $3,351,105, as the model
indicates.

B. Calculation of Prejudgment Interest

The largest dispute deals with prejudgmaterest. Defendantontend that a lower
interest rate under New Hampshiagv applies, but that eveniew York law applied, interest
never began to accrue because Plaintiff has not submitted a sufficient proof of loss. Plaintiff, on
the other hand, contends that thigher rate under New York laapplies and that interest began
to accrue no later than the datewhich its generator was returnedservice. Neither party is

correct.



1. New York Law Applies

“In a diversity case, state law govethgs award of prejudgment interestSchipani v.
McLeod 541 F.3d 158, 164 (2d Cir. 2008). “To deteremwwvhich state’s law applies, a federal
court sitting in diversity mustpply the conflict-of-laws rules @he state in which the federal
court sits.” Cantor Fitzgerald Inc. v. Lutni¢i313 F.3d 704, 710 (2d Cir. 2002) (citikgaxon
Co. v. Stentor Elec. Mfg. G813 U.S. 487, 496 (1941)). New York law provides that, “[a]s a
general matter, the parties’ manifested intentiorisave an agreement governed by the law of a
particular jurisdiction are honoredt is as though the law ¢ie selected jisdiction were
incorporated into the agreement by referendeggedman v. Chem. Const. Cqrp72 N.E.2d
12, 15 (N.Y. 1977).

Here, however, the parties’ exss intention to have thesurance policies “interpreted”
according to New York law does not fully reselthe matter. As Dendants point out, the
guestion is not which law governs tiikerpretationof the policies and liaility for breach, but
which law determines argdditionalliability for prejudgment inteest. Therefa, the Court
must consult New York’s conflict-of-laws princgs to determine which substantive law applies
under these circumstances.

Before 1985, New York law appeared to beaclthat in all cases, “allowance of pre-
judgment interest is controlled by the rule df jbrisdiction whose law determines liability.”
Entron, Inc. v. Affiliated FM Ins. Cp749 F.2d 127, 131 (2d Cir. 1984). But in that year, the
New York Court of Appeals announced a new faleconflict-of-laws anajfsis in tort cases,
making a distinction between substantive state laws that aredllosating” and those that are
“conduct-regulating.”Schultz v. Boy Scouts of Am., |80 N.E.2d 679, 686 (N.Y. 1985).

There, the court held that foorduct-regulating laws such as “rulgfsthe road,” “the law of the
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place of the tort will usually have a predomitjahnot exclusive, concern,” while for loss-
allocating laws such as those governing damdagesanalysis favors applying “the jurisdiction
of common domicile” of the partiedd. at 684—85see alsadCooney v. Osgood Mach., Iné12
N.E.2d 277, 280 (1993) (“If conflicting conduct-regutatlaws are at issue, the law of the
jurisdiction where the tort occurred will generadigply . . . . But if competing ‘postevent
remedial rules’ are at stake other factorstaken into consideration, chiefly the parties’
domiciles.”).

Recognizing this distinctiorthe Second Circuit subsequentigld that “[p]rejudgment
interest, like other damages issues, is an agppéass-allocation” and therefore that the bright-
line rule inEntronwas no longer validCaruolo v. John Crane, Inc226 F.3d 46, 59 (2d Cir.
2000)*? In other words, afteBchultz the law governing the deteimation of liability in a
dispute does not necessarily govern the detetramaf prejudgment intest. In so holding, the
Second Circuit distinguished a decision it issued the prior year (also welbelftigltz in which
it held that “the defendant’s consent to theli@ption of New York law to the determination of
liability” meant that New York law also gokeed the award of prejudgment interelst. (citing

Schwimmer v. Allstate Ins. Cd.76 F.3d 648, 650 (2d Cir. 1999%) Given that consent, the

2 The Court notes that Plaintiff’s reply brief citeatronas good law and fails to ci@aruolo, which clearly
overruledEntrors general statement in light 8thultz

3 The court inCaruolo explained thatSchwimmeés holding turned on: (i) the defendant’s consent to the
application of New York law to the determination of llai; and (ii) the defendard'fail[ure] to bring to the

attention of the district court the potential applicability of Florida law to the issue of prejudgment interest.”
Caruolg, 226 F.3d at 59. Although it is unclear fr@aruolowhether both elements were necessary to waive
application of the normal conflict-of-laws rule, tBehwimmenppinion itself indicates thatonsent to the application
of a jurisdiction’s law alone was sufficient to trigger the application of that jurisdiction’s law to prejudgment
interest. SeeSchwimmer176 F.3d at 650 (“[Defendant] waived this argument by consenting to the application of
New York law to the determination of liability in this case. . . . [Defendant] also waived its argument by failing to
bring to the attention of the district court the potential applicability of Florida law to the issue of prejudgment
interest.”).
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Caruolocourt held, “the court iISchwimmehad no opportunity to comer whether, under New
York law, prejudgment interest should be tredtke all other loss-allodang damages issues.”
Id.

Indeed, consent is a particularly sigo#nt distinction in cases where, asSchwimmer
the claims sound inontractrather than tortseeSchwimmerl76 F.3d at 650 (insurance
coverage dispute). That is because “[ulndenvNerk law there are two different ‘choice-of-
law analyses, one for contract o, another for tort claims.”GlobalNet Fin. Com, Inc. v.
Frank Crystal & Co., InG.449 F.3d 377, 383 (2d Cir. 2006ge, e.g.Ackerman v. Price
Waterhouse683 N.Y.S.2d 179, 188 (App. Div. 1st Dep’t B)9explaining thalistinctions);
Eagle Ins. Co. v. Singletary17 N.Y.S.2d 351, 352 (App. Div. 2d Dep’'t 2000) (“This conflict of
law . . . must be resolved by the conflict of layles relevant to contragtnot torts.”). Thus,
where the “consent” concerning which law will apphkes the form of a contractual agreement,
“Iit is the policy of the courtsf [New York] to enforce thathoice of law” absent certain
relatively rare exceptionsSeeFinucane v. Interior Const. Corp695 N.Y.S.2d 322, 324-25
(App. Div. 1st Dep’'t 1999)see alsd-reedman 372 N.E.2d at 15 n.*.

TheRestatement (Second) of Conflict of Lgnavides that wherparties have validly
chosen a state’s law “to govern their contractigdits and duties,” that se state’s substantive
law will govern “[tlhe measure of recovery fatbreach of contract.” 88 187, 207. That measure
of recovery includes “whether plaintiff caeaover interest, and, if so, the rate, upon damages
awarded him for the period betwethe breach of contract attte rendition of judgment.’ld. §
207 cmt. e.

Although the Court is unaware of any other ctnating held that thiparticular rule is

incorporated into New York law, New York casirroutinely refer to the Second Restatement as
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authority for conflict-of-laws pnciples governing contract€.g, IRB-Brasil Resseguros, S.A.
v. Inepar Investments, S,R82 N.E.2d 609, 612 (N.Y. 2012)elsbach Elec. Corp. v. MasTec
N. Am., Inc.859 N.E.2d 498, 501 (N.Y. 2006)reedman43 N.Y.2d at 265Finucane 695
N.Y.S.2d at 324.See generall{t9A N.Y. Jur. 2dConflict of Laws§ 33et seq(repeatedly citing
the Second Restatement as authorityycakdingly, the Court will apply the Second
Restatement’s rule that where the parties hvalelly chosen a stats law to govern the
interpretation of their contract, that same laill determine the award of prejudgment interest.

This rule is not inconsistent with the Holg of the New York Court of Appeals in
Schultz nor is the Second Circuit’s interpretation of idaruoloto the contrary.Schultzs
distinction between loss-allocating rules and emtdaegulating rules was expressly made in the
context oftort-law conflicts. Schultz 480 N.E.2d 679, 682 (N.Y. 1985) (“The choice-of-law
guestion presented . . . is whether New Yarkuld apply its law imn action involving
codomiciliaries of New Jersey when toris acts were committed in New York.8ge
GlobalNet 449 F.3d at 384 (explaining that un&mhultz “torts are dividednto two types”).
Likewise, the Second Circuit’s apgation of thisdistinction inCaruolowas in the tort-law
context and distinguishegchwimmera contract-law case whereetefendant had “consent[ed]
to the application of New York law to the determination of liabilit¢aruolo 226 F.3d at 59.
Thus, there is no reason to construe New Yawkas deviating from the Second Restatement’s
rule on this point.

There is no dispute here that the insaeapolicies validly adopted New York law to
govern their interpretation. Indeed, bothterrelied on the choice-of-law clause for the
determination of Defendants’ liability under thgsaicies. Thereforegpplying the conflict-of-

laws rule of the state in whichis Court sits, the Court determines that New York substantive
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law is applicable to the determination of prejudgmtinterest because it is the same as the law
the parties chose to govetre interpretion of the insurance policies.
2. Interest Began to Accrue on July 24, 2007

New York law provides that therevailing party in a breach obntract dispute is entitled
to prejudgment interest, to “be computed from darliest ascertainable date the cause of action
existed.” N.Y. C.P.L.R. 8 5001(a)—(b). The stattgrants courts wide sicretion in determining
a reasonable date from whichaward pre-judgment interestConway v. Icahn & Co., Inc16
F.3d 504, 512 (2d Cir. 1994). In coett actions, the task is tocastain the date of the breach.
Brushton-Moira Cent. Sch. Dist. Fred H. Thomas Assoc692 N.E.2d 551, 553 (N.Y. 1998);
Katzman v. Helen of Troy Texas Congdo. 12-CV-4220, 2013 WL 1496952, at *7 n.3
(S.D.N.Y. Apr. 11, 2013). Where the contracamsinsurance policy providing that the insurer
will make payment within a certain time after the insured submits a proof of loss, the date when
payment is due is an “ascertainableetiddr the existence of a cause of acti@hg, 10 Park
Square Assocs. v. Travelers Ins. Ca888 A.D.2d 828, 830 (App. Div. 4th Dep’'t 2001). But
when an insurer disclaims liability, that is also“ascertainable date” for the insured’s cause of
action. SeeState Farm Ins. Co. v. Domotd66 A.D.2d 219, 220 (App. Div. 2d Dep’'t 1999)
(“An insurance carrier may not, after repudiatiiadpility, create grounds fdts refusal to pay by
demanding compliance with proof lofss provisions of the policy.”).

Interest continues to accruedantract cases until “the @athe verdict was rendered or
the report or decision was made,” and then ttital sum awarded, including interest to verdict,
report or decision,” accrues additional interest ftbat date until “the date of entry of final
judgment.” N.Y. C.P.L.R. 88 5001(c), 500®/hether a court's summary judgment order

represents a “verdict, report decision” depends on whether iefiresented the point at which
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‘plaintiff's right to be compensated for the dama@ig sustained bec[a]me][ ] fixed in law.™
Zhejiang Tongxiang Imp. & Exp. Corp. v. Asia Bank, N3A2 F. Supp. 2d 469, 471-72
(S.D.N.Y. 2005) (quotindtove v. State583 N.E.2d 1296, 1298 (N.Y. 1991)). That point is
generally the “date that lidhy is established, even though the damages [determination] is
reached at a later time¥an Nostrand v. Froehligt844 N.Y.S.2d 293, 296 (App. Div. 2d Dep't
2007). In other words, for purposes of § 5002, “decision” is “made” when “the sole
remaining question to be answered was the amafunbney that defendant owed plaintiff.”
Zhejiang 352 F. Supp. 2d at 472. At that poihi interest in effect compounds because
subsequent interest accrues on the total obligateed, including interest that had accrued until
then. SeeDavid D. Siegel, Practice CommentarigkKinney’s Cons. Laws of N.Y., Book 7B,
C.P.L.R. 8 5003. Otherwise, the obligatemtrues simple, noncompounding interest at the
statutory rate of nine percerMlarfia v. T.C. Ziraat Bankasil47 F.3d 83, 90 (2d Cir. 1998)
(citing N.Y. C.P.L.R. § 5004).

Here, Defendants disclaimed liability fibre business interruption loss during the
Disputed Period at least three times. The first such denial for which evidence has been submitted
occurred on July 24, 2007. Thatle earliest ascertainable datewhich Plaintiff's cause of
action existed, and therefore prejotEnt interest shall be calcudatas beginning on that date.
Because the Court’s July 30, 2012 summary judgmetdr left only damages to be calculated,
it constitutes a “decisiorthat ends the period during whicherest accrues under N.Y. C.P.L.R.
§ 5001(c) and begins under § 5002. Accordinglye ‘total sum awarded,dluding interest” to
that date, shall accrue additional interest until “the date of entry of final judgment.” N.Y.
C.P.L.R. 8 5002. Therefore, nine percent ahptgjudgment interest dalaintiff’s liability

began to accrue on July 24, 2007, compounded lgr80u2012, and will end on the date the
14



Clerk enters final judgment.

The parties’ proffered dates of accrual are incorrect. Plaintiff is wrong that interest began
to accrue when the generator was returned to service. That may be when Plaintiff realized
damages to its generator, but it is not when it had a cause of action for breach of contract against
the Defendant insurers. That occurred only when Defendants disclaimed liability for Plaintiff’s
claims for the damage. Likewise, Defendants are wrong that the date of proof of loss determines
the beginning of the accrual of interest. That determination was rendered moot when Defendants
denied Plaintiff’s claim, thus giving it a cause of action for breach of contract.

CONCLUSION

The sum of Plaintiff’s unindemnified repair costs for the generator and its business
interruption loss is $3,404,347.91. The Court GRANTS summary judgment to Plaintiff for that
amount, plus prejudgment interest to be calculated at the rate of nine percent per annum to run
from July 24, 2007, to be compounded once on July 30, 2012, and to end on the date of entry of
final judgment.

There is one issue remaining for disposition before entry of final judgment. Plaintiff
asserts in its damages submission that Defendants’ liability is to be apportioned among them
according to certain percentages. (PL’s Op. Br. 13.) If there is no dispute as to those
percentages, Defendants shall so stipulate. If not, the parties shall submit their respective

positions to the Court by letter no later than November 15, 2013.

SO ?DERED

wd NCuts
PAUL A. CROTTY
United States District Judge

Dated: New York, New York
October 4 , 2013
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