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UNITEDȱSTATESȱDISTRICTȱCOURTȱ
SOUTHERNȱDISTRICTȱOFȱNEWȱYORKȱ

DONALDȱGLASSMAN,ȱ

Plaintiff,ȱ

ȬagainstȬȱ ȱ

THEȱCITYȱOFȱNEWȱYORK,ȱTHEȱNEWȱYORKȱ
CITYȱPOLICEȱDEPARTMENT,ȱPOLICEȱ
OFFICERȱISMAELȱVILLALBA,ȱPOLICEȱ
OFFICERȱSALVADORȱROSARIO,ȱPOLICEȱ
OFFICERȱRAMONȱGUILLEN,ȱPOLICEȱ
OFFICERȱCARLOSȱJIMENEZ,ȱPOLICEȱ
OFFICERSȱJOHNȱDOEȱNUMBERSȱ1–3,ȱ
unknownȱandȱintendedȱtoȱbeȱotherȱNewȱYorkȱ
Cityȱpoliceȱofficersȱinvolvedȱinȱtheȱoccurrenceȱ
herein,ȱNEWȱYORKȱCOUNTYȱDISTRICTȱ
ATTORNEY’SȱOFFICE,ȱandȱDILENIAȱ
SOLARESȱDURAN,ȱ

Defendants.ȱ

ȱ
ȱ

ȱ
10ȱCiv.ȱ2468ȱ(SHS)ȱ
ȱ

OPINIONȱ&ȱORDERȱ

ȱȱ
SIDNEYȱH.ȱSTEIN,ȱU.S.ȱDistrictȱJudge.ȱ

ThisȱactionȱarisesȱoutȱofȱDonaldȱGlassman’sȱarrest,ȱprosecution,ȱandȱ
ultimateȱacquittalȱonȱchargesȱofȱrape,ȱassault,ȱandȱcriminalȱcontempt,ȱallȱ
stemmingȱfromȱhisȱshortȬlivedȱmarriageȱtoȱDilenaȱSolaresȱDuran.ȱȱHavingȱ
beenȱexoneratedȱinȱstateȱcourt,ȱGlassmanȱnowȱseeksȱrecompenseȱfromȱfourȱ
NewȱYorkȱPoliceȱDepartmentȱofficersȱandȱtheȱCityȱofȱNewȱYorkȱforȱ
violationsȱofȱhisȱconstitutionalȱrights.ȱȱSpecifically,ȱGlassmanȱassertsȱclaimsȱ
pursuantȱtoȱ42ȱU.S.C.ȱ§ȱ1983ȱagainstȱtheȱofficersȱforȱfalseȱarrest,ȱmaliciousȱ
prosecution,ȱandȱfailureȱtoȱintervene,ȱasȱwellȱasȱaȱhostȱofȱstateȱlawȱtorts,ȱ
andȱattemptsȱtoȱholdȱtheȱCityȱofȱNewȱYorkȱliableȱasȱwellȱpursuantȱtoȱ
Monellȱv.ȱDepartmentȱofȱSocialȱServices,ȱ436ȱU.S.ȱ658ȱ(1978).ȱȱTheȱCityȱandȱ
NYPDȱofficersȱnowȱmoveȱforȱsummaryȱjudgmentȱdismissingȱGlassman’sȱ
sectionȱ1983ȱclaimsȱandȱaskȱthatȱthisȱCourtȱdeclineȱtoȱexerciseȱ
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supplementalȱjurisdictionȱoverȱhisȱstateȱlawȱclaimsȱforȱrelief.ȱȱForȱtheȱ
reasonsȱsetȱforthȱbelow,ȱdefendants’ȱmotionȱisȱgranted.ȱ

I. BACKGROUNDȱ

A. FactualȱBackgroundȱ

Inȱlateȱ2004,ȱplaintiffȱDonaldȱGlassman,ȱthenȱaȱdivorcéȱinȱhisȱmidȬ
thirties,ȱmetȱDileniaȱSolaresȱDuran,ȱaȱresidentȱofȱtheȱDominicanȱRepublic,ȱ
onȱtheȱdatingȱwebsiteȱAmigos.com.ȱȱ(Pl.’sȱ56.1ȱ¶¶ȱ1–2.)1ȱȱGlassmanȱmetȱ
DuranȱinȱpersonȱinȱJanuaryȱ2005,ȱandȱoverȱtheȱnextȱeighteenȱmonthsȱ
workedȱtoȱsecureȱaȱvisaȱtoȱallowȱherȱtoȱtravelȱtoȱtheȱUnitedȱStatesȱasȱhisȱ
fiancée.ȱȱ(TestimonyȱofȱGlassmanȱatȱhisȱsecondȱcriminalȱtrialȱ(“Glassmanȱ
Test.”)ȱatȱ677–80,ȱannexedȱtoȱplaintiff’sȱ56.1ȱStatementȱasȱExhibitȱA;ȱPl.’sȱ
Opp’nȱ56.1ȱ¶ȱ8.)ȱȱDuranȱarrivedȱinȱNewȱYorkȱinȱlateȱJuneȱ2006,ȱandȱtheȱtwoȱ
marriedȱaȱlittleȱmoreȱthanȱaȱmonthȱlater.ȱȱ(Pl.’sȱ56.1ȱ¶¶ȱ3–4.)ȱȱȱ

WhateverȱhoneymoonȱperiodȱGlassmanȱandȱDuranȱmayȱhaveȱenjoyedȱ
wasȱshortȬlived.ȱȱGlassmanȱclaimsȱthatȱhisȱnewȱwifeȱquicklyȱbecameȱ
verballyȱandȱphysicallyȱabusive,ȱsexuallyȱdemanding,ȱdrankȱtoȱexcess,ȱandȱ
didȱnotȱmakeȱgenuineȱeffortsȱtoȱlearnȱEnglish.ȱȱ(Id.ȱ¶ȱ5;ȱGlassmanȱTest.ȱatȱ
682–83,ȱ695–96.)ȱȱForȱherȱpart,ȱDuranȱallegesȱthatȱGlassmanȱwasȱverballyȱ
abusive,ȱcontrolling,ȱandȱevenȱthreatenedȱtoȱ“cancel”ȱherȱimmigrationȱ
applicationȱprocess.2ȱȱ(Defs.’ȱ56.1ȱ¶ȱ5.)ȱȱMoreover,ȱoneȱevening,ȱafterȱDuranȱ
declinedȱtoȱengageȱinȱsexualȱintercourse,ȱGlassmanȱallegedlyȱshovedȱherȱ
outȱofȱbedȱandȱhadȱsexȱwithȱherȱagainstȱherȱwillȱasȱsheȱwept.ȱȱ(Id.ȱ¶¶ȱ6–7;ȱ
id.,ȱEx.ȱBȱatȱ161–67.)ȱȱDuranȱdidȱnotȱreportȱthisȱincidentȱuntilȱseveralȱweeksȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

1ȱȱ Plaintiff’sȱLocalȱRuleȱ56.1ȱstatementȱcontainsȱtwoȱsetsȱofȱconsecutivelyȱnumberedȱ
paragraphs.ȱȱTheȱCourtȱshallȱreferȱtoȱtheȱnumberedȱparagraphsȱonȱpagesȱ1–13ȱasȱ“Pl.’sȱ
56.1,”ȱandȱtheȱnumberedȱparagraphsȱbeginningȱonȱpageȱ13ȱasȱ“Pl.’sȱOpp’nȱ56.1.”ȱ

2ȱȱ Glassmanȱallegesȱthatȱatȱsomeȱpointȱduringȱtheirȱmarriage,ȱDuranȱbecameȱawareȱ
ofȱtheȱUȱVisaȱprogram—aȱnonimmigrantȱvisaȱsetȱasideȱforȱvictimsȱofȱcertainȱcrimesȱ
whoȱassistȱlawȱenforcement.ȱȱ(Pl.’sȱOpp’nȱ56.1ȱ¶ȱ10;ȱseeȱViolenceȱAgainstȱWomenȱActȱ
ofȱ2000,ȱPub.ȱL.ȱNo.ȱ106Ȭ386,ȱ§ȱ1513,ȱ114ȱStat.ȱ1464,ȱ1533–37.)ȱ
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laterȱandȱGlassmanȱvigorouslyȱdisputesȱherȱaccount.ȱȱ(Pl.’sȱ56.1ȱ¶ȱ7;ȱPl.’sȱ
Opp’nȱ56.1ȱ¶ȱ12.)ȱȱȱ

Duran’sȱandȱGlassman’sȱmaritalȱconflictȱspilledȱoutȱintoȱtheȱopenȱonȱ
theȱmorningȱofȱOctoberȱ31,ȱ2006.ȱȱGlassmanȱclaimsȱheȱtoldȱDuranȱtheȱnightȱ
beforeȱthatȱtheirȱmarriageȱwasȱoverȱandȱaskedȱherȱtoȱleaveȱtheȱapartment.ȱȱ
(Pl.’sȱ56.1ȱ¶ȱ8.)ȱȱTheȱtwoȱarguedȱtheȱnextȱmorning,ȱduringȱwhich,ȱDuranȱ
alleges,ȱGlassmanȱshovedȱherȱoutȱofȱbedȱandȱslammedȱaȱdoorȱintoȱherȱ
forehead.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ8.)ȱȱDuranȱfledȱtheȱapartmentȱandȱwanderedȱtheȱ
neighborhood,ȱeventuallyȱendingȱupȱatȱLincolnȱCenter,ȱwhichȱwasȱnearby.ȱȱ
(Id.ȱ¶¶ȱ9,ȱ12,ȱ14.)ȱȱDuranȱapproachedȱPanagisȱDalmaneras,ȱaȱLincolnȱ
Centerȱsecurityȱguard,ȱbelievingȱheȱwasȱanȱNYPDȱofficer.ȱȱ(Id.ȱ¶ȱ14.)ȱȱ
AlthoughȱDalmanerasȱcouldȱnotȱunderstandȱDuran,ȱwhoȱwasȱspeakingȱ
Spanish,ȱheȱandȱanotherȱsecurityȱguardȱescortedȱherȱtoȱtheȱcentralȱsecurityȱ
officeȱinsideȱtheȱLincolnȱCenterȱcomplex.ȱȱ(Id.ȱ¶¶ȱ14–16.)ȱȱThereȱsheȱmetȱ
SpanishȬspeakingȱsecurityȱguardȱJohnnyȱDejesusȱandȱtoldȱhimȱthatȱ
Glassmanȱhadȱassaultedȱherȱthatȱmorning.ȱȱ(Id.ȱ¶¶ȱ17–20.)ȱȱȱ

Aȱshortȱtimeȱlater,ȱNYPDȱofficerȱCarlosȱJimenezȱarrivedȱatȱLincolnȱ
Centerȱinȱresponseȱtoȱaȱ911ȱcallȱplacedȱbyȱLincolnȱCenterȱpersonnel.ȱȱ(Pl.’sȱ
56.1ȱ¶¶ȱ22,ȱ24;ȱid.,ȱEx.ȱE.)ȱȱJimenezȱfoundȱDuranȱsittingȱonȱaȱchairȱcryingȱ
andȱagitated.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ25.)ȱȱSheȱrepeatedȱherȱaccountȱthatȱGlassmanȱ
hadȱphysicallyȱharmedȱherȱandȱthrownȱherȱoutȱofȱtheirȱapartment.ȱȱ(Id.ȱ¶ȱ
27.)ȱȱSheȱalsoȱtoldȱJimenezȱthatȱGlassmanȱhadȱforcedȱhimselfȱonȱherȱ
sexually.ȱȱ(Id.)ȱȱJimenezȱandȱhisȱpartnerȱtookȱDuranȱtoȱtheȱ20thȱPrecinctȱ
whereȱsheȱsworeȱoutȱaȱstatementȱtoȱNYPDȱOfficerȱIsmaelȱVillalba,ȱtheȱ
precinct’sȱdomesticȱviolenceȱofficer.ȱȱ(Id.ȱ¶¶ȱ29,ȱ34.)ȱȱInȱherȱstatement,ȱsheȱ
recountedȱGlassman’sȱallegedȱthreats,ȱemotionalȱandȱphysicalȱabuse,ȱandȱ
statedȱthatȱheȱforcedȱherȱtoȱhaveȱsexȱwithȱhim.ȱȱ(Pl.’sȱ56.1,ȱEx.ȱPȱatȱ3.)ȱȱTheȱ
NYPDȱofficersȱdidȱnotȱquestionȱDuranȱinȱgreaterȱdetailȱaboutȱherȱsexualȱ
relationshipȱwithȱGlassman,ȱherȱimmigrationȱstatus,ȱwhenȱsheȱmarriedȱ
Glassman,ȱorȱhowȱtheyȱhadȱmet.ȱȱ(Pl.’sȱOpp’nȱ56.1ȱ¶¶ȱ18–21.)ȱ

TheȱpartiesȱdisputeȱwhetherȱDuranȱwasȱvisiblyȱinjuredȱwhenȱsheȱ
spokeȱtoȱtheȱNYPDȱofficers.ȱȱAtȱGlassman’sȱfirstȱcriminalȱtrial,ȱthreeȱNYPDȱ
officersȱtestifiedȱthatȱtheyȱobservedȱaȱlargeȱdiscoloredȱlumpȱonȱDuran’sȱ
forehead.ȱȱ(Defs.’ȱ56.1,ȱEx.ȱFȱatȱ61,ȱEx.ȱHȱatȱ82,ȱEx.ȱIȱatȱ97.)ȱȱOfficerȱVillalbaȱ
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repeatedȱthisȱtestimonyȱduringȱhisȱdepositionȱinȱthisȱaction.ȱȱ(Pl.’sȱ56.1,ȱEx.ȱ
Gȱatȱ12.)ȱȱWhenȱDuranȱwasȱtakenȱtoȱtheȱ20thȱPrecinct,ȱVillalbaȱalsoȱtookȱ
photographsȱofȱherȱpurportedȱinjuries,ȱalthoughȱtheȱqualityȱofȱtheȱpicturesȱ
isȱtooȱpoorȱtoȱdetermineȱifȱDuranȱwasȱvisiblyȱinjured.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ33;ȱid.,ȱ
Ex.ȱK.)ȱȱOnȱtheȱotherȱhand,ȱGlassmanȱpointsȱoutȱthatȱLincolnȱCenterȱ
securityȱguardȱDejesusȱtestifiedȱatȱGlassman’sȱfirstȱcriminalȱtrialȱthatȱheȱ
“didn’tȱfocusȱonȱtheȱinjuriesȱbecauseȱmaybeȱ[he]ȱdidn’tȱseeȱanyȱinjuriesȱatȱ
theȱtime.”ȱȱ(Pl.’sȱ56.1,ȱEx.ȱBȱatȱ54.)ȱȱInȱaddition,ȱtheȱreportȱcomposedȱbyȱ
LincolnȱCenterȱsecurityȱguardȱDalmanerasȱmakesȱnoȱmentionȱofȱanyȱ
visibleȱinjuries.ȱȱ(Pl.’sȱ56.1,ȱEx.ȱE.)ȱȱȱ

WhileȱpoliceȱofficersȱtookȱDuran’sȱstatement,ȱNYPDȱofficersȱRamonȱ
GuillenȱandȱSalvadorȱRosarioȱwentȱtoȱGlassman’sȱapartment.ȱȱ(Defs.’ȱ56.1ȱ
¶ȱ31.)ȱȱGlassmanȱvoluntarilyȱaccompaniedȱthemȱtoȱtheȱprecinctȱwhereȱ
Duranȱwasȱbeingȱinterviewed.ȱȱ(GlassmanȱTest.ȱatȱ702.)ȱȱAtȱsomeȱpointȱ
whileȱatȱtheȱprecinct,ȱGlassmanȱwasȱarrestedȱonȱtheȱchargeȱofȱassaultȱinȱtheȱ
thirdȱdegree.ȱȱ(Pl.’sȱ56.1,ȱEx.ȱH.)ȱȱLaterȱthatȱday,ȱheȱwasȱalsoȱchargedȱwithȱ
oneȱcountȱofȱrapeȱinȱtheȱfirstȱdegree.ȱȱ(Defs.’ȱ56.1,ȱEx.ȱM.)ȱȱȱ

TwoȱweeksȱafterȱGlassman’sȱarrest,ȱManhattanȱCriminalȱCourtȱJudgeȱ
EvelynȱLaporteȱenteredȱaȱtemporaryȱorderȱofȱprotectionȱagainstȱhimȱasȱaȱ
conditionȱofȱbail.ȱȱ(Defs.’ȱ56.1,ȱEx.ȱN.)ȱȱTheȱorderȱofȱprotectionȱdirectedȱ
GlassmanȱtoȱrefrainȱfromȱcontactingȱDuranȱbyȱanyȱmeansȱandȱfurtherȱ
orderedȱ“noȱ3rdȬpartyȱcontactȱ.ȱ.ȱ.ȱ.”ȱȱ(Id.)ȱȱDespiteȱthisȱproscription,ȱ
GlassmanȱtelephonedȱDuran’sȱcousinȱonȱNovemberȱ20,ȱ2006ȱandȱallegedlyȱ
threatenedȱtoȱhaveȱDuranȱdeported.ȱȱ(Defs.’ȱ56.1ȱ¶ȱ37.)ȱȱDuranȱandȱherȱ
cousinȱreportedȱthisȱcallȱtoȱOfficerȱVillalba,ȱwhoȱinspectedȱtheȱcousin’sȱ
phoneȱandȱverifiedȱthatȱaȱcallȱbetweenȱtheȱcousinȱandȱGlassmanȱhadȱ
occurred,ȱandȱalsoȱconfirmedȱthatȱanȱOrderȱofȱProtectionȱwasȱoutstanding.ȱȱ
(Pl.’sȱ56.1,ȱExȱGȱatȱ32–34.)ȱȱȱ

Tenȱdaysȱlater,ȱOfficerȱVillalbaȱagainȱarrestedȱGlassman,ȱthisȱtimeȱ
chargingȱhimȱwithȱcriminalȱcontempt.ȱȱ(Pl.’sȱ56.1ȱ¶ȱ39.)ȱȱFourȱmonthsȱafterȱ
that,ȱinformationȱproducedȱbyȱGlassman’sȱtelephoneȱproviderȱinȱresponseȱ
toȱaȱsubpoenaȱissuedȱbyȱtheȱNewȱYorkȱCountyȱDistrictȱAttorneyȱrevealedȱ
thatȱtheȱcallȱtoȱDuran’sȱcousinȱlastedȱaȱmereȱtwelveȱseconds.ȱȱ(Defs.’ȱ56.1,ȱ
Ex.ȱPȱatȱ1,ȱ3.)ȱ
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GlassmanȱwasȱeventuallyȱindictedȱbyȱaȱNewȱYorkȱgrandȱjuryȱonȱoneȱ
countȱofȱassaultȱinȱtheȱsecondȱdegree,ȱoneȱcountȱofȱrapeȱinȱtheȱthirdȱ
degree,ȱandȱtwoȱcountsȱofȱcriminalȱcontemptȱinȱtheȱsecondȱdegree.ȱȱ(Pl.’sȱ
56.1,ȱEx.ȱQ.)ȱȱAlmostȱaȱfullȱyearȱlater,ȱafterȱtrial,ȱaȱjuryȱconvictedȱGlassmanȱ
onȱallȱcountsȱexceptȱtheȱassaultȱcharge.ȱȱ(Pl.’sȱ56.1ȱ¶ȱ40.)ȱȱHowever,ȱtheȱtrialȱ
courtȱsetȱasideȱthisȱverdictȱonȱtheȱgroundȱthatȱGlassmanȱhadȱnotȱhadȱtheȱ
opportunityȱtoȱtestifyȱinȱhisȱownȱdefense.ȱȱ(Id.ȱ¶ȱ41.)ȱȱFollowingȱaȱsecondȱ
trial—thisȱtimeȱbeforeȱaȱjudgeȱratherȱthanȱaȱjury—Glassmanȱwasȱacquittedȱ
onȱallȱremainingȱchargesȱonȱFebruaryȱ11,ȱ2009,ȱmoreȱthanȱtwoȱyearsȱafterȱ
heȱwasȱfirstȱarrested.ȱȱ(Id.ȱ¶ȱ42.)ȱȱȱ

B. ProceduralȱHistoryȱ

TheȱComplaintȱinȱthisȱactionȱassertsȱtwoȱclaimsȱforȱreliefȱforȱviolationsȱ
ofȱ42ȱU.S.C.ȱ§ȱ1983ȱagainstȱindividualȱNYPDȱofficers,ȱtheȱCityȱofȱNewȱ
York,ȱandȱtheȱNewȱYorkȱCountyȱDistrictȱAttorney’sȱOffice.ȱȱ(Compl.ȱ¶¶ȱ
35–46.)ȱȱGlassmanȱalsoȱassertsȱsevenȱNewȱYorkȱstateȱlawȱcausesȱofȱactionȱ
againstȱtheseȱdefendants,ȱinȱadditionȱtoȱDuran.ȱȱ(Id.ȱ¶¶ȱ47–52.)ȱȱTheȱ
DistrictȱAttorney’sȱOfficeȱandȱDuranȱhaveȱsinceȱbeenȱvoluntarilyȱ
dismissedȱfromȱthisȱaction.ȱȱ(Dkt.ȱNos.ȱ29,ȱ31.)ȱȱFollowingȱdiscovery,ȱtheȱ
Cityȱandȱtheȱindividualȱofficersȱhaveȱnowȱfiledȱthisȱmotionȱforȱsummaryȱ
judgmentȱonȱGlassman’sȱsectionȱ1983ȱclaims.ȱ

II. DISCUSSIONȱ

“Summaryȱjudgmentȱmayȱbeȱgrantedȱonlyȱwhenȱtheȱmovingȱpartyȱ
demonstratesȱthatȱthereȱisȱnoȱgenuineȱissueȱasȱtoȱanyȱmaterialȱfactȱandȱthatȱ
.ȱ.ȱ.ȱ[he]ȱisȱentitledȱtoȱaȱjudgmentȱasȱaȱmatterȱofȱlaw.”ȱȱAllenȱv.ȱCoughlin,ȱ64ȱ
F.3dȱ77,ȱ79ȱ(2dȱCir.ȱ1995)ȱ(quotationȱmarksȱomitted);ȱaccordȱCelotexȱCorp.ȱv.ȱ
Catrett,ȱ477ȱU.S.ȱ317,ȱ322–23ȱ(1986).ȱȱOnȱissuesȱwhereȱtheȱpartyȱopposingȱ
summaryȱjudgmentȱwouldȱbearȱtheȱburdenȱofȱproofȱatȱtrial,ȱ“theȱmovantȱ
mayȱshowȱprimaȱfacieȱentitlementȱtoȱsummaryȱjudgmentȱinȱoneȱofȱtwoȱ
ways:ȱȱ(1)ȱtheȱmovantȱmayȱpointȱtoȱevidenceȱthatȱnegatesȱitsȱopponent’sȱ
claimsȱorȱ(2)ȱtheȱmovantȱmayȱidentifyȱthoseȱportionsȱofȱitsȱopponentȇsȱ
evidenceȱthatȱdemonstrateȱtheȱabsenceȱofȱaȱgenuineȱissueȱofȱmaterialȱfactȱ.ȱ.ȱ
.ȱ.”ȱȱSalahuddinȱv.ȱGoord,ȱ467ȱF.3dȱ263,ȱ272–73ȱ(2dȱCir.ȱ2006).ȱȱIfȱtheȱmovingȱ
partyȱsucceedsȱinȱmakingȱaȱshowingȱinȱeitherȱmanner,ȱ“theȱnonmovingȱ
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partyȱmustȱcomeȱforwardȱwithȱadmissibleȱevidenceȱsufficientȱtoȱraiseȱaȱ
genuineȱissueȱofȱfactȱforȱtrialȱinȱorderȱtoȱavoidȱsummaryȱjudgment.”ȱȱ
Cordianoȱv.ȱMetaconȱGunȱClub,ȱInc.,ȱ575ȱF.3dȱ199,ȱ204ȱ(2dȱCir.ȱ2009)ȱ(citingȱ
Celotex,ȱ477ȱU.S.ȱatȱ322–23).ȱȱȱ

ThisȱCourtȱmayȱnotȱweighȱevidenceȱorȱevaluateȱcredibilityȱwhenȱ
consideringȱaȱsummaryȱjudgmentȱmotion,ȱseeȱVelezȱv.ȱSanchez,ȱ693ȱF.3dȱ308,ȱ
314ȱ(2dȱCir.ȱ2012),ȱandȱmustȱ“drawȱallȱreasonableȱinferencesȱinȱfavorȱofȱtheȱ
nonȬmovingȱpartyȱ.ȱ.ȱ.ȱ.”ȱȱGantȱexȱrel.ȱGantȱv.ȱWallingfordȱBd.ȱofȱEduc.,ȱ195ȱ
F.3dȱ134,ȱ144ȱ(2dȱCir.ȱ1999).ȱȱHowever,ȱtheȱcourtȱwillȱ“notȱpermitȱanȱissueȱ
toȱgoȱtoȱtrialȱonȱtheȱbasisȱofȱmereȱspeculationȱinȱfavorȱofȱtheȱpartyȱthatȱ
bearsȱtheȱburdenȱofȱproof.”ȱȱId.ȱ

A. IndividualȱLiabilityȱPursuantȱtoȱ42ȱU.S.C.ȱ§ȱ1983ȱ

Sectionȱ1983ȱprovidesȱthatȱanyȱ“person”ȱactingȱunderȱcolorȱofȱlawȱ
whoȱdeprivesȱaȱcitizenȱofȱrightsȱsecuredȱbyȱtheȱConstitutionȱ“shallȱbeȱliableȱ
toȱtheȱpartyȱinjured.”ȱȱGlassmanȱarguesȱthatȱtheȱindividuallyȱnamedȱ
NYPDȱofficersȱviolatedȱhisȱconstitutionalȱrightsȱinȱthreeȱways:ȱȱbyȱfalselyȱ
arrestingȱhim,ȱmaliciouslyȱprosecutingȱhim,ȱandȱfailingȱtoȱinterveneȱandȱ
preventȱeitherȱofȱtheseȱviolations.ȱȱTheȱCourtȱaddressesȱeachȱofȱtheseȱ
claimsȱinȱturn.ȱ

1. ȱThereȱWasȱNoȱFalseȱArrestȱBecauseȱThereȱWasȱProbableȱ
CauseȱtoȱArrestȱPlaintiffȱ

“Theȱelementsȱofȱfalseȱarrestȱ.ȱ.ȱ.ȱunderȱ§ȱ1983ȱareȱsubstantiallyȱtheȱ
sameȱasȱtheȱelementsȱunderȱNewȱYorkȱlaw.”ȱȱBoydȱv.ȱCityȱofȱN.Y.,ȱ336ȱF.3dȱ
72,ȱ75ȱ(2dȱCir.ȱ2003)ȱ(quotationȱmarksȱomitted).ȱȱ“UnderȱNewȱYorkȱstateȱ
law,ȱtoȱprevailȱonȱaȱclaimȱofȱfalseȱarrestȱaȱplaintiffȱmustȱshowȱthatȱ(1)ȱtheȱ
defendantȱintendedȱtoȱconfineȱhim,ȱ(2)ȱtheȱplaintiffȱwasȱconsciousȱofȱtheȱ
confinement,ȱ(3)ȱtheȱplaintiffȱdidȱnotȱconsentȱtoȱtheȱconfinementȱandȱ(4)ȱ
theȱconfinementȱwasȱnotȱotherwiseȱprivileged.”ȱȱJocksȱv.ȱTavernier,ȱ316ȱF.3dȱ
128,ȱ134–35ȱ(2dȱCir.ȱ2003)ȱ(quotationȱmarksȱomitted).ȱȱAȱconclusionȱthatȱanȱ
arrestȱwasȱsupportedȱbyȱprobableȱcauseȱentirelyȱdefeatsȱaȱfalseȱarrestȱ
claim.ȱȱSeeȱTorracoȱv.ȱPortȱAuth.ȱofȱN.Y.ȱ&ȱN.J.,ȱ615ȱF.3dȱ129,ȱ139ȱ(2dȱCir.ȱ
2010).ȱȱThisȱobjectiveȱinquiryȱdoesȱnotȱhingeȱonȱtheȱoffenseȱtheȱarrestingȱ
officerȱbelievedȱwasȱcommitted—anȱarrestȱisȱjustifiedȱifȱthereȱwasȱprobableȱ



7ȱ
ȱ ȱ
ȱ

causeȱtoȱarrestȱtheȱplaintiffȱforȱanyȱoffense.ȱ See Marcavageȱv.ȱCityȱofȱN.Y.,ȱ
689ȱF.3dȱ98,ȱ109–10ȱ(2dȱCir.ȱ2012).ȱȱȱ

“Probableȱcauseȱtoȱarrestȱexistsȱwhenȱtheȱauthoritiesȱhaveȱknowledgeȱ
orȱreasonablyȱtrustworthyȱinformationȱsufficientȱtoȱwarrantȱaȱpersonȱofȱ
reasonableȱcautionȱinȱtheȱbeliefȱthatȱanȱoffenseȱhasȱbeenȱcommittedȱbyȱtheȱ
personȱtoȱbeȱarrested.”ȱȱBoyd,ȱ336ȱF.3dȱatȱ75–76ȱ(quotationȱmarksȱomitted).ȱȱ
Aȱcomplaintȱbyȱtheȱpurportedȱvictimȱofȱaȱcrimeȱwillȱgenerallyȱestablishȱ
probableȱcauseȱ“unlessȱtheȱcircumstancesȱraiseȱdoubtȱasȱtoȱtheȱperson’sȱ
veracity.”ȱȱPanettaȱv.ȱCrowley,ȱ460ȱF.3dȱ388,ȱ395ȱ(2dȱCir.ȱ2006).ȱȱFurther,ȱ
“‘[o]nceȱaȱpoliceȱofficerȱhasȱaȱreasonableȱbasisȱforȱbelievingȱthereȱisȱ
probableȱcause,ȱheȱisȱnotȱrequiredȱtoȱexploreȱandȱeliminateȱeveryȱ
theoreticallyȱplausibleȱclaimȱofȱinnocenceȱbeforeȱmakingȱanȱarrest.’”ȱȱ
Curleyȱv.ȱVill.ȱofȱSuffern,ȱ268ȱF.3dȱ65,ȱ70ȱ(2dȱCir.ȱ2001)ȱ(quotingȱRicciutiȱv.ȱ
N.Y.C.ȱTransitȱAuth.,ȱ124ȱF.3dȱ123,ȱ128ȱ(2dȱCir.ȱ1997)).ȱ

a. ProbableȱCauseȱthatȱPlaintiffȱHadȱAssaultedȱDuranȱSupportedȱ
Plaintiff’sȱFirstȱArrestȱ

Glassman’sȱfirstȱarrest,ȱonȱOctoberȱ31,ȱ2006,ȱaroseȱoutȱofȱhisȱallegedȱ
assaultȱofȱDuran.ȱȱDefendantsȱareȱentitledȱtoȱsummaryȱjudgmentȱonȱhisȱ
claimȱthatȱthisȱarrestȱforȱassaultȱviolatedȱhisȱconstitutionalȱrightsȱbecauseȱ
theȱrecordȱconclusivelyȱestablishesȱthatȱtheȱarrestingȱofficersȱhadȱprobableȱ
causeȱtoȱarrestȱGlassmanȱforȱthirdȱdegreeȱassault.ȱȱȱ

Aȱpersonȱisȱguiltyȱofȱassaultȱinȱtheȱthirdȱdegreeȱifȱheȱintentionallyȱorȱ
recklesslyȱcausesȱphysicalȱinjuryȱtoȱanotherȱperson,ȱorȱifȱheȱcausesȱphysicalȱ
injuryȱwithȱcriminalȱnegligenceȱ“byȱmeansȱofȱaȱdeadlyȱweaponȱorȱaȱ
dangerousȱinstrument.”ȱȱN.Y.ȱPenalȱLawȱ§ȱ120.00.ȱȱOnȱtheȱmorningȱofȱ
Octoberȱ31,ȱ2006,ȱDuranȱrepeatedlyȱtoldȱtheȱLincolnȱCenterȱsecurityȱ
guardsȱandȱNYPDȱofficersȱthatȱGlassmanȱhadȱshovedȱherȱoutȱofȱbedȱandȱ
slammedȱaȱdoorȱinȱherȱface.ȱȱCombinedȱwithȱtheȱdiscoloredȱlumpȱonȱherȱ
forehead—testifiedȱtoȱbyȱtheȱpoliceȱofficers—andȱherȱdistraughtȱ
demeanor,ȱtheseȱfactsȱgaveȱtheȱNYPDȱofficersȱprobableȱcauseȱtoȱbelieveȱ
thatȱGlassmanȱhadȱcausedȱDuranȱ“physicalȱinjury”ȱeitherȱintentionallyȱorȱ
recklessly.ȱȱSeeȱCurley,ȱ268ȱF.3dȱatȱ69;ȱRicciuti,ȱ124ȱF.3dȱatȱ128;ȱSforzaȱv.ȱCityȱ
ofȱN.Y.,ȱNo.ȱ07ȱCiv.ȱ6122,ȱ2009ȱWLȱ857496,ȱatȱ*14ȱ(S.D.N.Y.ȱMar.ȱ31,ȱ2009);ȱ
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Peopleȱv.ȱTimberlake,ȱ300ȱA.D.2dȱ219,ȱ220,ȱ752ȱN.Y.S.2dȱ315,ȱ316ȱ(1stȱDep’tȱ
2002).ȱ

Glassmanȱattemptsȱtoȱrebutȱthisȱconclusionȱinȱtwoȱways.ȱȱFirst,ȱheȱ
assertsȱthatȱthereȱisȱaȱgenuineȱissueȱasȱtoȱwhetherȱDuranȱwasȱvisiblyȱ
injuredȱatȱtheȱtimeȱofȱhisȱarrest.ȱȱSecond,ȱheȱarguesȱthatȱseveralȱfactsȱtheȱ
arrestingȱofficersȱknewȱorȱoughtȱtoȱhaveȱknownȱraiseȱlegitimateȱdoubtsȱ
aboutȱDuran’sȱveracity,ȱdeprivingȱtheȱofficersȱofȱprobableȱcause.ȱȱNeitherȱ
ofȱtheseȱargumentsȱpassesȱmuster.ȱ

ConcerningȱDuran’sȱinjuries,ȱthreeȱNYPDȱofficersȱtestifiedȱatȱ
Glassman’sȱfirstȱcriminalȱtrialȱthatȱtheyȱobservedȱaȱlargeȱdiscoloredȱlumpȱ
onȱherȱforehead,ȱwhichȱmeshedȱwithȱherȱaccountȱthatȱGlassmanȱhadȱ
slammedȱaȱdoorȱinȱherȱface.ȱȱOneȱofȱtheseȱofficersȱrepeatedȱhisȱaccountȱatȱ
deposition,ȱandȱplaintiffȱhasȱnotȱindicatedȱthatȱanyȱofȱtheseȱwitnessesȱhasȱ
changedȱhisȱswornȱtestimony.ȱȱToȱcounterȱthisȱaffirmativeȱevidence,ȱ
GlassmanȱpointsȱtoȱtheȱtestimonyȱofȱoneȱLincolnȱCenterȱsecurityȱguard,ȱ
whoȱtestifiedȱthatȱheȱ“didn’tȱfocusȱonȱtheȱinjuriesȱbecauseȱmaybeȱ[he]ȱ
didn’tȱseeȱanyȱinjuriesȱatȱtheȱtime,”ȱ(Pl.’sȱ56.1,ȱEx.ȱBȱatȱ54)ȱandȱtheȱfactȱthatȱ
anotherȱsecurityȱguardȱdidȱnotȱmentionȱDuran’sȱinjuriesȱinȱhisȱwrittenȱ
report.ȱȱ(Pl.’sȱ56.1,ȱEx.ȱE.)ȱȱGlassmanȱthusȱattemptsȱtoȱmanufactureȱanȱissueȱ
ofȱfactȱfromȱtheȱuncertaintyȱofȱoneȱwitnessȱandȱtheȱsilenceȱofȱanother—butȱ
aȱpartyȱcannotȱrebutȱaffirmativeȱevidenceȱwithȱmereȱconjectureȱorȱ
speculation.ȱȱSeeȱMajorȱLeagueȱBaseballȱProps.,ȱInc.ȱv.ȱSalvino,ȱInc.,ȱ542ȱF.3dȱ
290,ȱ310ȱ(2dȱCir.ȱ2008);ȱOpalsȱonȱIceȱLingerieȱv.ȱBodylinesȱInc.,ȱ320ȱF.3dȱ362,ȱ
370ȱn.3ȱ(2dȱCir.ȱ2003).3ȱȱȱȱȱ

Forȱhisȱsecondȱargument,ȱGlassmanȱpointsȱtoȱseveralȱfactsȱthatȱ
purportedlyȱharmedȱDuran’sȱcredibility—specifically,ȱtheȱshortȱlengthȱofȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

3ȱȱ Moreover,ȱevenȱifȱthereȱwereȱaȱgenuineȱissueȱasȱtoȱDuran’sȱinjuries,ȱherȱ
statementsȱandȱdemeanorȱwouldȱhaveȱgivenȱtheȱofficersȱarguableȱprobableȱcauseȱtoȱ
believeȱthatȱGlassmanȱhadȱcommittedȱallȱofȱtheȱelementsȱofȱthirdȬdegreeȱassault.ȱȱSeeȱ
Rodriguezȱv.ȱN.Y.ȱCityȱTransitȱAuth.,ȱNo.ȱ06ȱCiv.ȱ13762,ȱ2009ȱWLȱ3817298,ȱatȱ*7ȱ
(S.D.N.Y.ȱNov.ȱ10,ȱ2009).ȱȱThisȱarguableȱprobableȱcauseȱwouldȱentitleȱtheȱNYPDȱ
officersȱtoȱqualifiedȱimmunity.ȱȱSeeȱJenkinsȱv.ȱCityȱofȱN.Y.,ȱ478ȱF.3dȱ76,ȱ86–87ȱ(2dȱCir.ȱ
2007).ȱ
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theirȱmarriage,ȱtheȱwayȱheȱandȱDuranȱmet,ȱDuran’sȱlimitedȱEnglish,ȱherȱ
immigrationȱstatusȱandȱknowledgeȱofȱtheȱUȱVisaȱprogram,ȱandȱherȱheightȱ
andȱweightȱrelativeȱtoȱhim.ȱȱTheseȱargumentsȱborderȱonȱtheȱfrivolous.ȱ

Glassmanȱdoesȱnotȱexplainȱwhyȱtheȱlengthȱofȱhisȱmarriageȱandȱtheȱfactȱ
thatȱheȱmetȱDuranȱonlineȱshouldȱcauseȱaȱreasonableȱofficerȱtoȱdoubtȱherȱ
veracity,ȱnorȱdoesȱheȱciteȱanyȱauthorityȱtoȱsupportȱthisȱargument.ȱȱThereȱisȱ
noȱrequirementȱthatȱcomplainingȱwitnessesȱcommunicateȱwithȱlawȱ
enforcementȱofficersȱinȱEnglishȱbeforeȱtheȱofficersȱrespondȱtoȱaȱcomplaint.ȱȱ
SeeȱTimberlake,ȱ300ȱA.D.2dȱatȱ220,ȱ752ȱN.Y.S.2dȱatȱ316.ȱȱTheȱarrestingȱ
officersȱwereȱalsoȱnotȱrequiredȱtoȱdetermineȱDuran’sȱimmigrationȱstatusȱ
beforeȱtheyȱcreditedȱherȱaccount.ȱȱCf.ȱArizonaȱv.ȱUnitedȱStates,ȱ132ȱS.ȱCt.ȱ
2492,ȱ2507–10ȱ(2012)ȱ(suggestingȱthatȱstateȱstatuteȱrequiringȱofficersȱtoȱ
makeȱreasonableȱeffortȱtoȱdetermineȱsuspect’sȱimmigrationȱstatusȱcouldȱbeȱ
appliedȱunconstitutionally);ȱSantosȱv.ȱHolder,ȱNo.ȱ10Ȭ2208ȬAG,ȱ2012ȱWLȱ
2579894,ȱatȱ*1ȱ(2dȱCir.ȱJulyȱ5,ȱ2012)ȱ(summaryȱorder)ȱ(officer’sȱinquiryȱasȱtoȱ
detainee’sȱimmigrationȱstatusȱsupportedȱprimaȱfacieȱcaseȱforȱsuppressionȱ
ofȱevidenceȱderivedȱfromȱtheȱdetention).ȱȱGlassmanȱalsoȱoffersȱnoȱsupportȱ
forȱhisȱsuggestionȱthatȱDuran’sȱknowledgeȱofȱtheȱUȱVisaȱprogramȱ
decreasedȱherȱcredibility.ȱȱFinally,ȱasȱtoȱtheȱfactȱthatȱDuranȱwasȱbothȱtallerȱ
andȱheavierȱthanȱGlassman,ȱplaintiffȱoffersȱnoȱreasonȱtoȱsuggestȱwhyȱheȱ
wouldȱbeȱunableȱtoȱshoveȱDuranȱoutȱofȱbedȱorȱlackedȱsufficientȱstrengthȱtoȱ
useȱaȱdoorȱtoȱassaultȱher.ȱȱȱ

Inȱsum,ȱnoneȱofȱtheȱinferencesȱandȱinnuendoȱGlassmanȱreliesȱonȱ
wouldȱhaveȱgivenȱaȱreasonableȱofficerȱcauseȱtoȱdoubtȱDuran’sȱveracity.ȱȱ
Givenȱtheȱtotalityȱofȱtheȱfactsȱknownȱtoȱtheȱarrestingȱofficers,ȱtheseȱ
defendantsȱhadȱprobableȱcause—andȱatȱaȱminimumȱarguableȱprobableȱ
cause—toȱarrestȱGlassmanȱforȱassaultȱinȱtheȱthirdȱdegree.ȱȱBecauseȱtheȱ
policeȱhadȱprobableȱcauseȱtoȱarrestȱplaintiffȱforȱassault,ȱthisȱCourtȱneedȱnotȱ
considerȱwhetherȱtheȱarrestingȱofficersȱhadȱprobableȱcauseȱtoȱarrestȱ
Glassmanȱforȱrape.ȱȱSeeȱJaegly,ȱ439ȱF.3dȱatȱ154.ȱ

b. ProbableȱCauseȱthatȱPlaintiffȱWasȱinȱCriminalȱContemptȱofȱaȱ
CourtȱOrderȱSupportedȱPlaintiff’sȱSecondȱArrestȱ

Theȱsecondȱarrest,ȱonȱNovemberȱ30,ȱ2006ȱforȱcriminalȱcontemptȱofȱtheȱ
orderȱofȱprotection,ȱstemmedȱfromȱtheȱtelephoneȱcallȱbetweenȱGlassmanȱ
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andȱDuran’sȱcousin,ȱwhereȱGlassmanȱallegedlyȱthreatenedȱtoȱhaveȱDuranȱ
deported.ȱȱ“UnderȱNewȱYorkȱlaw,ȱtheȱcrimeȱofȱcriminalȱcontemptȱinȱtheȱ
secondȱdegreeȱrequiresȱthatȱ(1)ȱaȱvalidȱprotectiveȱorderȱexisted,ȱ(2)ȱtheȱ
defendantȱknewȱaboutȱthatȱorder,ȱandȱ(3)ȱtheȱdefendantȱintendedȱtoȱ
violateȱtheȱorder.”ȱȱCarthewȱv.ȱCty.ȱofȱSuffolk,ȱ709ȱF.ȱSupp.ȱ2dȱ188,ȱ198ȱ
(E.D.N.Y.ȱ2010);ȱseeȱN.Y.ȱPenalȱLawȱ§ȱ215.50(3).ȱȱInȱcombination,ȱtheȱ
statementȱofȱDuran’sȱcousin,ȱtheȱevidenceȱthatȱaȱtelephoneȱcallȱhadȱtakenȱ
placeȱbetweenȱhimȱandȱGlassman,ȱandȱtheȱfactȱthatȱanȱorderȱofȱprotectionȱ
wasȱoutstandingȱgaveȱOfficerȱVillalbaȱprobableȱcauseȱtoȱarrestȱGlassmanȱ
forȱthisȱcrime.ȱȱSeeȱCoyleȱv.ȱCoyle,ȱ354ȱF.ȱSupp.ȱ2dȱ207,ȱ212ȱ(E.D.N.Y.),ȱaff’d,ȱ
153ȱF.ȱApp’xȱ10ȱ(2dȱCir.ȱ2005);ȱPeopleȱv.ȱEspinosa,ȱ46ȱA.D.3dȱ311,ȱ312,ȱ847ȱ
N.Y.S.2dȱ525,ȱ526ȱ(1stȱDep’tȱ2007).ȱȱȱ

Onceȱprobableȱcauseȱtoȱarrestȱexisted,ȱOfficerȱVillalbaȱ“wasȱ‘notȱ
requiredȱtoȱexploreȱandȱeliminateȱeveryȱtheoreticallyȱplausibleȱclaimȱofȱ
innocenceȱbeforeȱmakingȱanȱarrest.’”ȱȱCaldarolaȱv.ȱCalabrese,ȱ298ȱF.3dȱ156,ȱ
167–68ȱ(2dȱCir.ȱ2002)ȱ(quotingȱRicciuti,ȱ124ȱF.3dȱatȱ128).ȱȱTheȱfactȱthatȱtheȱ
callȱbetweenȱGlassmanȱandȱDuran’sȱcousinȱlastedȱaȱmereȱtwelveȱsecondsȱ
couldȱpotentiallyȱundermineȱwhetherȱGlassmanȱintendedȱtoȱviolateȱtheȱ
protectiveȱorder.ȱȱHowever,ȱthisȱinformationȱcameȱtoȱlightȱmonthsȱafterȱtheȱ
arrestȱinȱresponseȱtoȱaȱsubpoenaȱissuedȱbyȱtheȱDistrictȱAttorney.ȱȱȱ

Inȱsum,ȱtheȱNYPDȱofficersȱareȱentitledȱtoȱsummaryȱjudgmentȱonȱbothȱ
ofȱGlassman’sȱclaimsȱthatȱheȱwasȱfalselyȱarrested.ȱ

2. ThereȱWasȱNoȱMaliciousȱProsecutionȱBecauseȱPlaintiffȱFailsȱ
toȱOvercomeȱtheȱPresumptionȱofȱProbableȱCauseȱCreatedȱbyȱaȱ
GrandȱJuryȱIndictmentȱ

“Inȱorderȱtoȱprevailȱonȱaȱ§ȱ1983ȱclaimȱagainstȱaȱstateȱactorȱforȱ
maliciousȱprosecution,ȱaȱplaintiffȱmustȱshowȱaȱviolationȱofȱhisȱrightsȱunderȱ
theȱFourthȱAmendmentȱandȱmustȱestablishȱtheȱelementsȱofȱaȱmaliciousȱ
prosecutionȱclaimȱunderȱstateȱlaw.”ȱȱManganielloȱv.ȱCityȱofȱN.Y.,ȱ612ȱF.3dȱ
149,ȱ160–61ȱ(2dȱCir.ȱ2010)ȱ(citationsȱomitted).ȱȱUnderȱNewȱYorkȱlaw,ȱ
“[m]aliciousȱprosecutionȱoccursȱwhenȱ‘(1)ȱtheȱdefendantȱinitiatedȱaȱ
prosecutionȱagainstȱplaintiff,ȱ(2)ȱwithoutȱprobableȱcauseȱtoȱbelieveȱtheȱ
proceedingȱcanȱsucceed,ȱ(3)ȱtheȱproceedingȱwasȱbegunȱwithȱmaliceȱand,ȱ(4)ȱ
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theȱmatterȱterminatedȱinȱplaintiffȇsȱfavor.’”ȱCameronȱv.ȱCityȱofȱN.Y.,ȱ598ȱF.3dȱ
50,ȱ63ȱ(2dȱCir.ȱ2010)ȱ(quotingȱRicciuti,ȱ124ȱF.3dȱatȱ130).ȱȱȱ

Asȱwithȱfalseȱarrest,ȱ“theȱexistenceȱofȱprobableȱcauseȱisȱaȱcompleteȱ
defenseȱtoȱaȱclaimȱofȱmaliciousȱprosecutionȱinȱNewȱYork.”ȱȱSavinoȱv.ȱCityȱofȱ
N.Y.,ȱ331ȱF.3dȱ63,ȱ72ȱ(2dȱCir.ȱ2003)ȱ(citingȱColonȱv.ȱCityȱofȱN.Y.,ȱ60ȱN.Y.2dȱ
78,ȱ83,ȱ455ȱN.E.2dȱ1248,ȱ1250–51ȱ(1983)).ȱȱButȱunlikeȱaȱfalseȱarrestȱclaim,ȱifȱaȱ
prosecutionȱgoesȱforwardȱbasedȱonȱaȱgrandȱjuryȱindictment,ȱthisȱ“givesȱ
riseȱtoȱaȱpresumptionȱthatȱprobableȱcauseȱexistsȱ.ȱ.ȱ.ȱinȱrelationȱtoȱtheȱ
crimesȱdescribedȱinȱtheȱindictmentȱ.ȱ.ȱ.ȱ.”ȱȱMcClellanȱv.ȱSmith,ȱ439ȱF.3dȱ137,ȱ
145ȱ(2dȱCir.ȱ2006);ȱseeȱalsoȱBoyd,ȱ336ȱF.3dȱatȱ76.ȱȱThisȱpresumptionȱcanȱ“onlyȱ
beȱrebuttedȱbyȱevidenceȱthatȱtheȱindictmentȱwasȱprocuredȱbyȱ‘fraud,ȱ
perjury,ȱtheȱsuppressionȱofȱevidenceȱorȱotherȱpoliceȱconductȱundertakenȱinȱ
badȱfaith.’”ȱȱSavino,ȱ331ȱF.3dȱatȱ72ȱ(emphasisȱinȱoriginal)ȱ(quotingȱColon,ȱ60ȱ
N.Y.2dȱatȱ83,ȱ468ȱN.Y.S.2dȱatȱ456).ȱ

PlaintiffȱoffersȱtwoȱsetsȱofȱfactsȱthatȱcouldȱproveȱtheȱNYPD’sȱbadȱ
faith—“theȱsuspiciousȱcircumstancesȱsurroundingȱ[Duran’s]ȱstory”ȱtoldȱtoȱ
theȱNYPDȱandȱtheȱfactȱthatȱGlassman’sȱtelephoneȱcallȱtoȱDuran’sȱcousinȱ
lastedȱonlyȱtwelveȱseconds.ȱȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ7–8.)ȱȱNoneȱofȱtheseȱ
factsȱisȱsufficientȱtoȱovercomeȱtheȱpresumptionȱcreatedȱbyȱtheȱgrandȱjuryȱ
indictment.ȱ

TheȱCourtȱhasȱalreadyȱdismissedȱmostȱofȱtheȱallegedlyȱ“suspiciousȱ
circumstances”ȱsurroundingȱDuran’sȱstatements.ȱȱOnlyȱoneȱadditionalȱfactȱ
couldȱpossiblyȱimpeachȱDuran’sȱaccount—thatȱsheȱdelayedȱseveralȱweeksȱ
beforeȱreportingȱherȱallegedȱrapeȱtoȱtheȱpolice.ȱȱAȱdelayȱinȱreportingȱaȱ
crimeȱcanȱcastȱdoubtȱonȱtheȱcomplainingȱvictim’sȱcredibility.ȱȱSeeȱCornettȱv.ȱ
Brown,ȱNo.ȱ04ȬCVȬ0754,ȱ2007ȱWLȱ2743485,ȱatȱ*6ȱ(E.D.N.Y.ȱSept.ȱ17,ȱ2007),ȱ
aff’dȱsubȱnom.ȱCornettȱv.ȱJamison,ȱ326ȱF.ȱApp’xȱ624ȱ(2dȱCir.ȱ2009);ȱBullardȱv.ȱ
CityȱofȱN.Y.,ȱ240ȱF.ȱSupp.ȱ2dȱ292,ȱ298ȱ(S.D.N.Y.ȱ2003).ȱȱHowever,ȱinȱherȱ
writtenȱstatement,ȱDuranȱprovidedȱaȱ“credibleȱreasonȱforȱ[her]ȱdelay”ȱinȱ
reportingȱthisȱallegedȱcrime,ȱTorinoȱv.ȱRieppel,ȱNo.ȱ07ȬCVȬ1929,ȱ2009ȱWLȱ
3259429,ȱatȱ*6ȱ(E.D.N.Y.ȱOct.ȱ8,ȱ2009),ȱnamelyȱtheȱnumerousȱthreatsȱ
Glassmanȱallegedlyȱmadeȱifȱsheȱ“didȱanything”ȱaboutȱhisȱallegedȱ
mistreatment.ȱȱ(Pl.’sȱ56.1,ȱEx.ȱPȱatȱ3.)ȱȱTheseȱdetailedȱthreatsȱwouldȱgiveȱaȱ
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reasonableȱofficerȱaȱbasisȱforȱbelievingȱDuran’sȱstatementsȱdespiteȱherȱ
delayȱinȱreportingȱherȱallegedȱrape.ȱȱȱ

ConcerningȱtheȱbriefȱdurationȱofȱGlassman’sȱcallȱtoȱDuran’sȱcousin,ȱ
thisȱtooȱcouldȱpotentiallyȱundermineȱprobableȱcauseȱtoȱprosecuteȱ
Glassmanȱforȱcriminalȱcontempt.ȱȱ“UnderȱNewȱYorkȱlaw,ȱevenȱwhenȱ
probableȱcauseȱisȱpresentȱatȱtheȱtimeȱofȱarrest,ȱevidenceȱcouldȱlaterȱsurfaceȱ
whichȱwouldȱeliminateȱthatȱprobableȱcause.”ȱȱLowthȱv.ȱTownȱofȱ
Cheektowaga,ȱ82ȱF.3dȱ563,ȱ571ȱ(2dȱCir.ȱ1996)ȱ(quotationȱmarksȱomitted).ȱȱ
However,ȱsuchȱinterveningȱfactsȱmustȱbeȱknownȱtoȱtheȱdefendantsȱthatȱ
plaintiffȱclaimsȱinitiatedȱhisȱprosecution.ȱȱSeeȱColemanȱv.ȱCityȱofȱN.Y.,ȱ177ȱF.ȱ
Supp.ȱ2dȱ151,ȱ158ȱ&ȱn.5ȱ(S.D.N.Y.ȱ2001),ȱaff’d,ȱ49ȱF.ȱApp’xȱ342ȱ(2dȱCir.ȱ
2002).ȱȱTheȱrecordȱshowsȱthatȱtheȱDistrictȱAttorneyȱhadȱknowledgeȱofȱtheȱ
lengthȱofȱthisȱcall,ȱbutȱdoesȱnotȱestablishȱthatȱanyȱofȱtheȱNYPDȱofficersȱalsoȱ
knewȱtheȱcallȱwasȱbrief.4ȱȱȱ

Glassmanȱhasȱthusȱfailedȱtoȱovercomeȱtheȱpresumptionȱofȱprobableȱ
causeȱcreatedȱbyȱtheȱgrandȱjuryȱindictment.ȱȱBecauseȱthisȱfailureȱaloneȱ
defeatsȱhisȱmaliciousȱprosecutionȱclaim,ȱthisȱCourtȱneedȱnotȱconsiderȱtheȱ
otherȱelements.ȱȱSeeȱBonideȱProds.,ȱInc.ȱv.ȱCahill,ȱ223ȱF.3dȱ141,ȱ145ȱ(2dȱCir.ȱ
2000)ȱ(perȱcuriam).ȱȱButȱasȱsetȱforthȱatȱlengthȱabove,ȱprobableȱcauseȱ
supportedȱbothȱofȱGlassman’sȱarrests,ȱandȱthereȱisȱnoȱevidenceȱinȱthisȱ
recordȱeitherȱthatȱprobableȱcauseȱlaterȱdissipatedȱorȱthatȱOfficerȱVillalbaȱ
commencedȱtheȱprosecution,ȱorȱalteredȱtheȱcharges,ȱwithȱactualȱmalice.ȱ

3. ThereȱWasȱNoȱFailureȱtoȱInterveneȱ

Glassmanȱassertsȱaȱfinalȱtheoryȱofȱliabilityȱagainstȱtheȱindividualȱ
officers—thatȱtheyȱfailedȱtoȱinterveneȱasȱhisȱconstitutionalȱrightsȱwereȱ
violated.ȱȱ“[L]awȱenforcementȱofficialsȱhaveȱanȱaffirmativeȱdutyȱtoȱ
interveneȱtoȱprotectȱagainstȱtheȱinfringementȱofȱconstitutionalȱrightsȱfromȱ
conductȱcommittedȱbyȱotherȱofficersȱinȱtheirȱpresence.”ȱȱCurley,ȱ268ȱF.3dȱatȱ
72.ȱȱHowever,ȱwhereȱtheȱarrestingȱandȱprosecutingȱofficersȱcommittedȱnoȱ
constitutionalȱviolation,ȱaȱclaimȱforȱfailureȱtoȱinterveneȱwillȱnotȱlie.ȱȱSeeȱid.;ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

4ȱȱ TheȱDistrictȱAttorney’sȱOfficeȱisȱnoȱlongerȱaȱdefendantȱinȱthisȱaction.ȱ
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Bancroftȱv.ȱCityȱofȱMountȱVernon,ȱ672ȱF.ȱSupp.ȱ2dȱ391,ȱ406ȱ(S.D.N.Y.ȱ2009).ȱȱ
TheȱCourt’sȱconclusionȱthatȱprobableȱcauseȱsupportedȱGlassman’sȱarrestsȱ
andȱprosecutionȱisȱfatalȱtoȱhisȱfailureȱtoȱinterveneȱclaimȱforȱrelief.ȱ

B. ThereȱIsȱNoȱEvidenceȱtoȱSupportȱMunicipalȱLiabilityȱPursuantȱ
toȱ42ȱU.S.C.ȱ§ȱ1983ȱ

Inȱadditionȱtoȱhisȱclaimsȱagainstȱtheȱindividualȱofficers,ȱGlassmanȱalsoȱ
assertsȱthatȱtheȱCityȱofȱNewȱYorkȱisȱliableȱforȱhisȱallegedȱconstitutionalȱ
violationsȱpursuantȱtoȱMonellȱv.ȱDepartmentȱofȱSocialȱServices.ȱȱAȱ
municipalityȱsuchȱasȱtheȱCityȱofȱNewȱYorkȱisȱaȱ“person”ȱthatȱcanȱbeȱheldȱ
liableȱpursuantȱtoȱsectionȱ1983,ȱbutȱtheȱCityȱisȱnotȱvicariouslyȱliableȱforȱtheȱ
actionsȱofȱitsȱemployeesȱunlessȱaȱmunicipalȱcustom,ȱpolicy,ȱorȱusageȱwasȱ
theȱmovingȱforceȱbehindȱplaintiff’sȱdeprivationȱofȱconstitutionalȱrights.ȱȱSeeȱ
Bd.ȱofȱCty.ȱComm’rsȱofȱBryanȱCty.,ȱOkla.ȱv.ȱBrown,ȱ520ȱU.S.ȱ397,ȱ403–05ȱ(1997);ȱ
Jonesȱv.ȱTownȱofȱE.ȱHaven,ȱ691ȱF.3dȱ72,ȱ80–81ȱ(2dȱCir.ȱ2012).ȱȱȱ

Aȱplaintiffȱmayȱdemonstrateȱtheȱexistenceȱofȱaȱpolicy,ȱcustom,ȱorȱ
usageȱinȱseveralȱdiscreteȱways.ȱȱSeeȱAmnestyȱAm.ȱv.ȱTownȱofȱW.ȱHartford,ȱ361ȱ
F.3dȱ113,ȱ125–27ȱ(2dȱCir.ȱ2004).ȱȱGlassmanȱreliesȱonȱonlyȱone—theȱCity’sȱ
purportedȱfailureȱtoȱtrain.ȱȱ“Inȱlimitedȱcircumstances,ȱaȱlocalȱgovernment’sȱ
decisionȱnotȱtoȱtrainȱcertainȱemployeesȱaboutȱtheirȱlegalȱdutyȱtoȱavoidȱ
violatingȱcitizens’ȱrightsȱmay”ȱtriggerȱMonellȱliability.ȱȱConnickȱv.ȱThompson,ȱ
131ȱS.ȱCt.ȱ1350,ȱ1359ȱ(2011);ȱseeȱalsoȱCityȱofȱCanton,ȱOhioȱv.ȱHarris,ȱ489ȱU.S.ȱ
378,ȱ388ȱ(1989).ȱȱToȱbeȱheldȱliable,ȱtheȱCity’sȱfailureȱtoȱtrainȱ“mustȱamountȱ
toȱ‘deliberateȱindifferenceȱtoȱtheȱrightsȱofȱpersonsȱwithȱwhomȱtheȱ
[untrainedȱemployees]ȱcomeȱintoȱcontact.’”ȱȱConnick,ȱ131ȱS.ȱCt.ȱatȱ1359ȱ
(alterationȱinȱoriginal)ȱ(quotingȱCanton,ȱ489ȱU.S.ȱatȱ388).ȱȱThus,ȱaȱplaintiffȱ
mustȱproveȱthatȱmunicipalȱpolicymakersȱwereȱ“onȱactualȱorȱconstructiveȱ
noticeȱthatȱaȱparticularȱomissionȱinȱtheirȱtrainingȱprogramȱcausesȱcityȱ
employeesȱtoȱviolateȱcitizens’ȱconstitutionalȱrights,”ȱbutȱneverthelessȱtheȱ
cityȱofficialsȱchooseȱtoȱretainȱthatȱprogram.ȱȱId.ȱatȱ1360.ȱ

GlassmanȱspecificallyȱarguesȱthatȱtheȱCityȱinappropriatelyȱtrainedȱ“itsȱ
policeȱofficersȱtoȱacceptȱatȱfaceȱvalueȱallȱsexualȱassaultȱclaims”ȱinȱ“mustȬ
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arrest”ȱsituations.5ȱȱ(Pl.’sȱMem.ȱinȱOpp’nȱatȱ13.)ȱȱUsually,ȱplaintiffsȱrelyȱonȱ
aȱ“patternȱofȱsimilarȱconstitutionalȱviolationsȱbyȱuntrainedȱemployees”ȱtoȱ
showȱdeliberateȱindifferenceȱonȱtheȱpartȱofȱcityȱpolicymakers.ȱȱSeeȱConnick,ȱ
131ȱS.ȱCt.ȱatȱ1360.ȱȱHere,ȱhowever,ȱGlassmanȱoffersȱnoȱevidenceȱofȱanyȱ
similarȱconstitutionalȱviolations.ȱȱNorȱdoesȱtheȱrecordȱreflectȱanyȱevidenceȱ
thatȱcouldȱsupportȱsoȬcalledȱ“singleȬincident”ȱliability.ȱȱSeeȱConnick,ȱ131ȱS.ȱ
Ct.ȱatȱ1361;ȱWalkerȱv.ȱCityȱofȱN.Y.,ȱ974ȱF.2dȱ293,ȱ297–98ȱ(2dȱCir.ȱ1992).ȱȱInȱ
short,ȱGlassman’sȱclaimȱagainstȱtheȱCityȱbasedȱonȱMonellȱv.ȱDepartmentȱofȱ
SocialȱServicesȱdoesȱnotȱcomeȱcloseȱtoȱtheȱstandardȱrequiredȱtoȱsurviveȱ
summaryȱjudgment.6ȱ

C. TheȱCourtȱDeclinesȱtoȱExerciseȱSupplementalȱJurisdictionȱoverȱ
Plaintiff’sȱStateȱLawȱClaimsȱ

HavingȱdismissedȱallȱofȱGlassman’sȱfederalȱclaims,ȱthisȱCourtȱdeclinesȱ
toȱexerciseȱsupplementalȱjurisdictionȱoverȱplaintiff’sȱstateȱcommonȱlawȱ
claimsȱpursuantȱtoȱ28ȱU.S.C.ȱ§ȱ1367(c)(3).ȱȱSeeȱOneidaȱIndianȱNationȱofȱN.Y.ȱ
v.ȱMadisonȱCty.,ȱ665ȱF.3dȱ408,ȱ437ȱ(2dȱCir.ȱ2011);ȱDoeȱv.ȱHarrison,ȱ254ȱF.ȱ
Supp.ȱ2dȱ338,ȱ345ȱ(S.D.N.Y.ȱ2003).ȱ

III. CONCLUSIONȱ

RonaldȱGlassmanȱhasȱweatheredȱliteralȱtrialsȱandȱtribulationsȱarisingȱ
outȱofȱhisȱshortȱrelationshipȱwithȱDuran.ȱȱTheȱyearsȱitȱtookȱhimȱtoȱbeȱ
acquittedȱofȱallȱchargesȱagainstȱhimȱhaveȱnoȱdoubtȱtakenȱtheirȱtoll.ȱȱButȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

5ȱȱ Pursuantȱtoȱsectionȱ140.10(4)ȱofȱNewȱYork’sȱCriminalȱProcedureȱLaw,ȱaȱpoliceȱ
officerȱ“shallȱarrest”ȱaȱhusbandȱwhomȱtheȱofficerȱhasȱ“reasonableȱcauseȱtoȱbelieve”ȱ
hasȱcommittedȱeitherȱ(1)ȱaȱfelony,ȱotherȱthanȱgrandȱlarceny,ȱagainstȱhisȱwife,ȱorȱ(2)ȱaȱ
specifiedȱmisdemeanor,ȱincludingȱassaultȱinȱtheȱthirdȱdegree,ȱagainstȱhisȱwife,ȱunlessȱ
theȱwifeȱrequestsȱotherwiseȱorȱtheȱofficerȱ“hasȱreasonableȱcauseȱtoȱbelieveȱthatȱmoreȱ
thanȱoneȱfamilyȱorȱhouseholdȱmemberȱhasȱcommittedȱsuchȱaȱmisdemeanor.”ȱȱN.Y.ȱ
Crim.ȱProc.ȱLawȱ§ȱ140.10(4)(c).ȱȱȱ

6ȱȱ Glassmanȱalsoȱclaimsȱthatȱheȱwasȱsubjectȱtoȱanȱunconstitutionalȱstripȱsearchȱ
followingȱhisȱfirstȱarrest.ȱȱEvenȱifȱGlassmanȱwasȱimpermissiblyȱstripȱsearched,ȱheȱfailsȱ
toȱelaborateȱhowȱhisȱstripȱsearchȱwasȱtheȱproductȱofȱanyȱmunicipalȱpolicy,ȱcustom,ȱorȱ
usage.ȱȱȱ



legal exoneration is only a part of what Glassman must show to succeed in 
his claims against the individual police officers and the City. The record 
presented to this Court conclusively demonstrates that the officers and the 
City were constitutionally justified in arresting and prosecuting Glassman, 
even if he was ultimately acquitted of the criminal charges against him. 

Accordingly, defendants' motion for summary judgment in their favor 
on plaintiff's federal claims is granted with prejudice and plaintiff's state 
law claims are dismissed without prejudice. 

Dated:  New York, New York 
January 3, 2013 
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