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STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HENGJUN CHAO, M.D.,

Plaintiff,
10CV 2869(HB)
- against-
: CPINION &
THE MOUNT SINAI HOSPITAL, : ORDER
THE MOUNT SINAI MEDICAL CENTER,
THE MOUNT SINAI SCHOOL OF
MEDICINE, DENNIS S. CHARNEY, M.D.,
REGINALD MILLER, DVM, ELLEN F. ;
COHN, Ph.D., a/k/a/ ELLEN BLOCK COHN,
MAREK MLODZIC, Ph.D., HANS SNOECK,
Ph.D., TERRY KRULWICH, Ph.D., HELEN
VLASSARA, M.D., JAMES GODBOLD, Ph.D.,
LILIANA OSSOWSKI, MSc, Ph.D.,

Defendants.

Hon. Harold Baer, Jr., District Judge:

Plaintiff Dr. Hengjun Chao asssrtlaims for defamation and other torts arising from a series
of statements made during the course ohaestigation and disciplingmproceeding related to
allegations of research misconduct. Dr. Chao latsws contract-relatedaims in connection with
the termination of his employment contract as well as claims for race-based discrimination under
federal, state and local law. Defendants mowtigmiss the claims for defamation and other torts,
but have not challenged the remaining claimhadugh both parties have been unable to follow the
page limits permitted and their briefs far exceedéhgth allowed, | have considered the entirety of
their submissions. For the reasons that folleeymotion to dismiss is GRANTED in part and
DENIED in part.

FACTUAL AND PROCEDURAL BACKGROUND
The genesis of the dispute andlagations of research misconduct

In 2007 Dr. Chao worked for Defendant Mo@mai School of Medicine (“MSSM”) as an
Assistant Professor and medicasearcher. Compl. § 9. Defendant Dr. Ellen Cohn was a post-
doctoral student working in Dr. Chao’s laboratory. Compl. § 24. dibmute writ large originated
with a series of research misconduct allegatibas Dr. Chao and Dr. Cohn made against one

another in 2007. Dr. Cohn claimed that in J@RQ7, Dr. Chao asked her to misrepresent research
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results by omitting certain data collected fronpesimental mice, switching other data, and using
insufficient sample sizes and analysis. Essig B%i.E, at 2, 7. Dr. Chao claimed that Dr. Cohn had
chosen to misrepresent data of her own and héerieaicto stop her. Compl. 11 24, 26; Essig Aff. EX.
D, at 1, Ex. E, at 7-9. On the advice ohadlty advisor, Cohn consulted Dr. Gwen Randolph, who
was collaborating with both parties on the dispytegject. Dr. Randolph met with Dr. Chao and Dr.
Cohn on July 26, 2007, but was ultimately unable $olxe their dispute over the appropriateness of
switching and omitting certain dat&ssig Aff. Ex. D., at 2., Ex. 8t 8. As a result, Dr. Cohn
transferred out of Dr. Chao’s laboratany August 17, 2007, and began working instead with
Defendant Dr. Liliana Ossowski.

On September 21, 2007, Cohn discovered tha€CbBao was about to submit a manuscript to
the journal Nature Medicine thatdinded the allegedly misrepresentida that had given rise to her
dispute with the Plaintiff. Dr. Cohn was concermed just about the propriebf using the data, but
also about the fact that she was namedeasdhond author desphaving done most of the
underlying research and having bésmgely excluded from the writing and review process. Essig
Aff. Ex. D, at 2. On September 25, 2007, Doh@ met with Division Chief Atweh to voice these
concerns. Atweh agreed to request that Dr. Glmasubmit the manuscript, and arranged a meeting
with Dr. Chao and Dr. Cohn for September 27, 2007.

On September 26, 2007, before that meetingdctalde place, Chao filed a complaint with
MSSM's Research Integrity Otfer, Defendant Reginald MillerR10O Miller”), alleging that Dr.

Cohn had fabricated research datan experiment conducteddanuary. Compl  27; Essig Aff.

Ex. D, at 2. RIO Miller cautioned Chao thatwas concerned the allegations were made for
retaliatory reasons. Chao maintained thatbmplaint was well founded and he wished to press
ahead. After commencing an informal preliminary review, RIO Miller determined that Dr. Chao’s
allegations could not be suppaftend Dr. Chao withdrew his complaint. Compl 1Y 28-29; Essig
Aff. Supp. Mot. Dismiss Ex. E, at 2. Cohn leadrd this the next day and, on September 28, learned
that Chao had submitted the manuscript without meeting with her.

On October 3, 2007, Cohn filed her own complaiith RIO Miller against Chao. Compl. 1
30-31. On November 20, 2007, Chao renewed hagations of researamisconduct against Cohn.
Regulations governing research misconduct at MSSM

When MSSM receives a complaint of researtbconduct, it must invaigate the allegations
in conformity with two coextensive procedures. esimandated by federal regulations applicable to

institutions receiving federal Public Health See/(“*PHS”) funding, and fallg/ithin the jurisdiction



of the Office of Research Integrity (“ORI”), an independent entity within the U.S. Department of
Health and Human Services. The otisamandated by MSSM’s Faculty Handbook, which
incorporates in large part the redat federal regulations, and falléthin the jurisdiction of MSSM’s
multi-tiered disciplinary review system described bel@&eeMSSM Faculty Handbook, Ch. VI,
Essig Aff. Ex. B; 42 C.F.R. § 93.300-319 (detey “Responsibilities of Institutions”).

In accordance with the MSSM Faculty Handbaallegations of misconduct are reported to
the Research Integrity Officer (“RIO”)SeeMSSM Faculty Handbook, Essig Aff. Ex. C, at 7. The
RIO meets with the Research Integrity CommittdIC”) to determine whether the allegations fit
within the definition of research misconduct andfmger obligations unddederal regulations, and
assess whether the allegations atdfisently credible and specificto merit further action. If
further action is appropriate,&fRIC may convene a standing IngyuPanel (“the Panel”), which
consists of at least three members and condunctsitial fact-finding inquiry into the alleged
misconduct to determine whether a full investigatshould be carried out. The accused faculty
member may object to the composition of the Pangtdan conflicts of intest. Within 60 days,
the Panel must issue a report to the Deciding Offinghis case the Deaelaborating its findings
and recommending whether to proceed to the “inyatson stage.” The accused faculty member
receives a draft of the report aiscentitled to respond and any respmmsll be included in the final
report to the Dean. Based on thmal report, the Deadecides whether a formal investigation is
called for, and must notify ORI wiith 30 days of his decision.

At the formal investigation stage, tReC appoints a fact-finding committee (the
“Investigation Committee”). The Wrestigation Committee is composed of research scientists and
conducts “a thorough investigationits review must “encompassdl significant issues identified
during the course of the investigpn,” and “review all relevant documents and interview each person
who has been reasonably identifeihaving relevant informationId. It then issues a report to the
Dean outlining its conclusions regarding reseangsconduct using a preponderance of the evidence
standard.ld. at 10. C.f. 42 C.F.R. § 93.219. Once again, the aecumust receive a draft and has
access to evidence in order to respond. Any respoifidggeveonsidered in a final report to the Dean.
Within 120 days the Dean must review the repod take any related amti including disciplinary
action. Id. at 10-11.

Any faculty member subject to disciplinary iact is entitled to appeal to the Faculty
Disciplinary Tribunal upon request the chair of the facultySeeMSSM Faculty Handbook, Ch. VI,



Essig Aff. Supp. Mot. Dismiss Ex. €The Tribunal must hold a hearing within 20 days of a request
and “examine all charges and allegations, hesinteny, question witnessdaspect records and
reports, call withesses, and regutihe production of recordsiéreports” and allow the faculty
member to present relevant withesses and evidemtés behalf. Testimony must be under oath, the
hearing must be recorded stenographically,@ottd the Dean and Investigation Committee, whose
determinations are being appealed, as wahasccused faculty member may be represented by
counsel.ld. at 2. The Tribunal makes its findingased on “a preponderance of the evidence”
standard, and if appropriate may recommeisdiplinary action, inalding termination.ld. The

Dean relays this report to the accused.

The Faculty Disciplinary Triburta findings may be appealed to the Board of Trustees. The
Chair of the Board convenes an Appeals Boattiavieast three members from the Board of
Trustees. The Appeals Board reviews the recola@lbor: (a) fairness, and (b) a reasonable basis
for the findings of the Tribunal and the actionghed Dean. This decision is final within MSSM.
at 2-3.

Apart from the MSSM process, ORI may respsegarately and directlp any allegation of
research misconducteed4?2 C.F.R. § 93.400-523; 42 U.S.C. § 216, 241, 289b. It may review an
institution’s findings and processt conduct a separate investigat make a separate finding of
misconduct, and recommend separate discipliaatipns. 8§ 93.400. In making its independent
assesment of the allegations, ORlst considers whether theyeat the definition of misconduct,
whether they implicate PHS funding, and whetthey are sufficiently specific. § 93.402.

The inquiry and investigation into research misconduct
a. The initial inquiry into allgations of research misconduct

After receiving the cross-aaplaints of research misconduct from Dr. Cohn and Dr. Chao,
RIO Miller met with the RIC and determined that both complaints were sufficiently credible and
specific to carry forward. He then convenedraquiry Panel to review both complaints separately.
Compl. 11 31, 39-40; Def.’s Mem. Supp. Mot. Dismiss 9; Pl.’s Mem. Opp’n Def.’s Mot. Dismiss 5;
Essig Aff. Ex. E, at 2.

On December 6, 2007, the Inquiry Panel reedwhe complaint against Dr. Chao and
prepared a report which it distributed first to 6hand then to Defendant Dean Charney and ORI,

recommending the commencement of an investigaCompl. 1 40-43; Def.’s Mem. Supp. Mot.

! The Handbook’s rules for composition of the Tribunal atailéel in Handbook Ch. IlI, not included in the Briegge
MSSM Faculty Handbook, Ch. VI, Essig Aff. Supp. Mot. Dismiss Ex. C., at 2.
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Dismiss 8. On February 25, 2008, the Inquiry Pdeelded that certairllagations against Cohn

were likewise sufficiently substéial to commence an investigan. The Panel distributed the

second report to Cohn, and then to Dean Charney and ORI. On March 18, 2008, after reviewing the
Panel’s reports, Dean Charney infeed ORI that he had determingdit MSSM would proceed with

an investigation into both allegans. Essig Aff. Ex. E, at 3.

b. The formal investigation

Based on ORI’'s recommendation for ensuring fairness, MSSM'’s formal investigation
addressed both complaints as part of the sapeepding. Dean Charney appointed an Investigation
Committee comprised of defendant faculty meratigr. Mlodzik, Dr. Snoeck, Dr. Krulwich, Dr.
Vlassara, and Dr. Godbold. These members caone ¥arious divisions of MSSM. Compl. § 39;

Essig Aff. Ex. E, at 1. The Committee mesfion April 14, 2008, and held 13 formal sessions
between April 28, 2008, and March 13, 2009. At these sessions the Committee interviewed Dr.
Cohn, Dr. Chao, Meagan Kelly (a lab technicramo had worked with Dr. Chao), Dr. Randolph
(who had collaborated with both cotfamants), Defendant Dr. Ossdkvgwho ran the lab that Dr.
Cohn went to work in after her dispute with @hao), Dr. Christopher Walsh (Dr. Chao’s mentor),
Dr. Carl Nathan, and Dr. Atweh (the complainabtivision Chief). Comp 1 41, 62; Essig Aff.

Ex. E, at 4.

In early 2009, the Committee provided a draft report to Chao finding that he had committed
research misconduct. Dr. Chao responded eathments and objectios February 11, 2009. On
April 7, 2009, the Committee issued its final regorDean Charney and to ORI, concluding that
Chao had engaged in misconduct and failedltovicthe “standards of good laboratory practice”

(the “Report” or “Final Report”). Compl. 1 585-57; Essig Aff. Ex. EThe Report included an
addendum in which the Investigaiton Commifpeevided responses to Chao’s comments and
objections. Essig Aff. € E. Addendum, at 2.

On May 7, 2009, Dean Charney terminated Chao’s appointment to the faculty, based on the
Committee’s Final Report. Compl. § 63; Essig Aff. E. Dr. Chao sought review of his termination
before the Faculty Disciplinary Tribunal. On June 10, 2009, as part of his ongoing efforts to clear his
name, Dr. Chao obtained a letter fr@m Alan R. Price, a privateoasultant and former ORI official,
in which Dr. Price argued that tikénal Report was “inadequate, srrsly flawed and grossly unfair
in dealing with Dr. Chao.” Moskowitz Aff. Ex. C.



The ORI review

The ORI's Division of Investigtive Oversight (“DIO”) reviewed the Final Report issued in
both Chao’s and Cohn’s cases. In the fall of 2@08formed RIO Miller that it was declining to
recommend that ORI pursue findingfsresearch misconduct in either case. Compl. I 53; Moskowitz
Aff. Ex. D; Essig Aff Ex. G;Pl.’s Mem. Opp’n Def.’s MotDismiss 12-13. In announcing its
decisions on each case, DIO used form language affirming the institution’s authority to conduct its
own investigation and make its oviindings, according to its own partilar standards. In pertinant
part, it concluded the following:

Based on the evidence provideoy MSSM and during DIO’s
oversight review, ORI is declingnto pursue findings of research
misconduct in this case.

In choosing not to pursue findings of research misconduct, ORI
recognizes the authority of MSSKb independently set its own
standards and make determinationsvben staff have failed to meet
the norms of behavior expectedt the institution. ORI's
administrative determination in ith case does not diminish the
authority of MSSM to draw its oweoonclusions about éhscientific or
professional misconduct [at issue].

Moskowitz Aff. Opp’n Mot. Dismiss Ex. DEssig Aff. Supp. Mot. Dismiss Ex. G.
The MSSM appeals process

On November 19, 2009, the Faculty Disciplin@rjbunal affirmed Dr. Chao’s termination.
MSSM’s Faculty Disciplinary Tribunal, convenbg the Faculty Council and not the Dean, met for
three sessions in 2009. It reviewed the clanasords and reports, and heard the testimony and
cross-examination of several witnesses, includiggnbers of the Investigation Committee. Dr.
Chao and Dean Charney were each representedumsel. Compl. { 65; Essig Aff. Ex. H. In
affirming Dr. Chao’s termination, the Tribunaiund that the Investigation Committee’s conclusions
were substantiated by a preponderof the evidence. Compl. § 70; Essig Aff. Ex. H.

On December 16, 2009, Chao appealed the decifithe Faculty Disciplinary Tribunal to
MSSM’s Board of Trustees, which is independerath the faculty and tHeean. Moskowitz Aff.
Ex. B. The Chairman of the Board of Trustappointed an Appeals Board consisting of three
members of the Board of Trustees. Chao amahDigharney were once again represented by counsel
for these proceedings. On January 26, the gamade written submissions and on February 9, 2010,
they made responses. On March 9, 2010, the Board heard oral arguments from both parties. On
March 16, 2010, the Board rendered its decision $taguDr. Chao’s termination, finding no basis to
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overturn the Dean’s actiamor the decision of the Faculty Disciplinary Tribunal . Compl.  71; Essig
Aff. EX. I
The current action

Following the decision of the Appeals’ Boat, Chao commenced the present civil action
on April 2, 2010. Chao brings claims for defamatmal other torts, arguing that statements made by
the Defendants at various stages of the process cajggdto his reputatioas well as the loss of
his job, attorneys fees , emotionadtdess as a result of the procesy] distraction from his research.
In particular, Dr. Chao points to (1) statementsde by Dr. Cohn and Dr. Ossowski in offering
evidence during the inqyirand investigation phas; (2) statements made in the Investigation
Committee’s Final Report; (3) statements magenembers of the Ingéigation Committee and
Dean Charney while testifying before the Fagilisciplinary Tribunal; (4) statements made by
Dean Charney to the Appeals Board; and (5gstahts made by MSSM that “Chao had been fired
for data fraud.”

DiscussioN

A motion to dismiss brought under Rule 12(b)(6) willgranted if there is a “failure to state a
claim upon which relief can be granted.” FedOR. P. 12(b)(6). To survive dismissal on this
ground, a plaintiff must “plead enouggrcts to state a claim to religfat is plausible on its face.”

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). A faciallyapisible claim is one where “the
plaintiff pleads factual contentahallows the court to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009).
While the court must “draw all reasonabiéerences in the [non-movant’s] favoRbth v. Jennings
489 F.3d 499, 510 (2d Cir. 2007), it need not actihjetal conclusionsdeductions or opinions
couched as factual allegations .prasumption of truthfulness.In re NYSE Specialists Sec. Litig.,
503 F.3d 89, 95 (2d Cir. 2007) (quotation marks omitted); Photo Film U.S.A., Inc. v. McNulty
669 F. Supp. 2d 405, 410 (S.D.N.Y. 2009).

A court may consider “undisputed documentghsas a written contract attached to, or
incorporated by reference in, the complain€hapman v. New York State Div. for You#6 F.3d
230, 234 (2d Cir. 2008¥%argiulo v. Forster & Garbus Esq¥51 F. Supp. 2d 188, 190 (S.D.N.Y.
2009) (a district court deciding a motion to dissdefamation claims “may consider documents
attached to the complaint or incorporated by refe@esuch as the affidavits containing the allegedly
actionable statements.”). “[E]maf not attached or incorporated by reference, a document upon



which the complainsolelyrelies and which igitegral to the complaintay be considered” on a
motion to dismiss.Roth 489 F.3d at 509.

1. Defamation (4" cause of action)

A claim for defamation in New York muatlege “(1) a false statement about the
complainant; (2) published to a third party withauthorization or privilege; (3) through fault
amounting to at least negligence on the part opthi@isher; (4) that eitheronstitutes defamation per
se or caused ‘special damagesGargiulo, 651 F. Supp. 2d at 192 (S.D.N.Y. 2009) (internal
guotation marks removed}iting Dillon v. City of New York261 A.D.2d 34, 38 (N.Y. App. Div.
1999)). “A statement that tends to injure anothéhis or her trade, business or profession is
defamatory per se.Fuji Photo Film U.S.A., Inc669 F. Supp. 2d at 411.

Plaintiff's defamation claim is dismissed for two reasons. First, the allegedly defamatory
statements made prior to April 2, 2009 are barrethbyapplicable one year statute of limitations.
Second, all of the statements are protected hjifopd privilege. Overoming qualified privilege
requires a showing of malice, whitaintiff has failed to do.

a. Statements made prior to April 2, 2009 are time-barred

New York defamation claims are subjézta one year statute of limitationSeeN.Y.

C.P.L.R. 8 215(3)Firth v. State,775 N.E.2d 463, 464 (N.Y. 2002). dlklaim accrues on the date of
publication of the allegedly defamatory statemdtitth, 775 N.E.2d at 464-65. This action was
commenced on April 2, 2010, so any statement rpade to April 2, 2009 is time-barred and may
not form the basis for a defamation claim by Onhao. This precludesnsideration of the
statements made by Dr. Cohn in her compldated October 3, 2007, her testimony before the
Investigation Committee throughout 2008, and Os&osviestimony before the Investigation
Committee on May 12, 2008.

b. Statements made after April 2,2009 are protected by privilege

New York law recognizes both absolute andldied privilege; while an absolutely
privileged statement may not give rise to a defavnatiaim regardless of tspeaker’s intent, “[tlhe
shield provided by a qualified privilege may be dised\f plaintiff can deranstrate that defendant
spoke with ‘malice.” Liberman v. GelsteirB0 N.Y.2d 429, 437 (1992). The qualified privilege is
defeated by either common law or constitutional malldeat 437-38.Common law malice consists
of statements published with “spite or ill will”, dalefeats qualified privileg@®nly if it is ‘the one
and only cause for éhpublication.” Konikoff v. Prudential Ins. Co. of America34 F.3d 92, 98 (2d
Cir. 2000) ¢iting Liberman 80 N.Y.2d at 439 (“If the defendamstatements were made [for a



legitimate, privileged purposet matters not that defendaaiso despised plaintiff. Thus, a triable
issue is raised only if a jury could reasonably dadhe that ‘malice was the one and only cause for
the publication™) (internal citations omitted))To show constitutional malice the plaintiff must
demonstrate that the “statements were matteahigh degree of awamess of their probable
falsity.” Liberman 80 N.Y.2d at 438. “In other words, themeist be sufficient evidence to permit
the conclusion that the defendanfaet entertained serious doubts@she truth of the publication.”
Id. (internal citations omitted};uji Photo Film U.S.A., In¢c669 F.Supp.2d at 412. “The critical
difference between common-law malice and constitutioradice, then, is that the former focuses on
the defendant’s attitude toward tblaintiff, the latter on the defendanéititude toward the truth.”
Konikoff 234 F.3d at 99.

New York recognizes a “common interest” quaiifiprivilege that protects communications
“made by one person to another upon a stlfijewhich both have an interestliberman 80
N.Y.2d at 437.See also Slue v. New Ydskiversity Medical Cented09 F. Supp. 2d 349,

366 (S.D.N.Y. 2006)diting Meloff v. N.Y. Life Ins. Ca240 F.3d 138, 145 (2d Cir. 2001)). The
scope of the privilege is limited to those ars who share the interest, and will not protect
communications to othersSlue 240 F.3d at 367. The common intenasvilege has been applied to
communications among fellow employees, including faculty memisas. Stukuls v. New YodA2
N.Y.2d 272, 280 (1977Flue 409 F. Supp. 2d at 366. 8lue the plaintiff, a doctor employed by
NYU Medical School, brought defamaii claims on the basis of statements made by his colleagues
indicating that he had been terminated for taking inappropriate pictures of paBr@109 F.

Supp. 2d at 366-67. This Court found that the comimterest privilege deated the defamation
claims because “[b]y virtue of their employmevith NYU Medical School, [the individuals to
whom the statements had been published] hadtarest in the details of Slue’s dischargéd” at

367.

Qualified privilege also attaels when the speaker believes he has a duty to make the
communication, “though the duty be not a legal dmg,only a moral or social duty of imperfect
obligation.” Slue 409 F. Supp. 2d at 36¢€iting Shapiro v. Health Ins. Plan of Greater N.¥ .,

N.Y.2d 56, 60 (1959)).

The allegedly defamatory statements that are timely in this case include (1) statements made
in the Investigation Committee’s Final Report thatre published to Defendant Charney, the Faculty
Disciplinary Tribunal, and ORJAm. Compl. { 55-62); (2) stateants made by Defendant Mlodzic
while testifying before the Faculty Disciplinary Bunal, which in turn pulshed them to the MSSM



Board of Trustees (Am. Compl. { 66); (3) stadeits made by Defendant Snoeck while testifying
before the Faculty Disciplinary Tribunal, whichturn published them to the MSSM Board of
Trustees (Am. Compl. § 67); (4) statements madBefendant Charney while testifying before the
Faculty Disciplinary Tribunal and before the MS$dard of Trustees (. Compl. §68-69); (5)
statements made by MSSM via its counsel Sallgusts in March and April of 2010 during meetings
with several members of MSSM’s Hematology-Oncology department, intjcuat Dr. Chao had
been fired for data fraud, and that his reseautfered from multiple problems (Am. Compl. § 72-
74).

The parties argue at length as to whether atesplivilege attaches tihese statements. |
decline to consider these arguments because Flamnicedes that these statements are subject to
gualified privilege and I concludéat qualified privilege alone pvides grounds for dismissal. As
described below, Plaintiff's ali@tions of malice constitute “Bpal conclusions, deductions or
opinions couched as factual allegationB1’re NYSE Specialists Sec. Liti§03 F.3d at 95. Plaintiff
has failed to show that eitheonstitutional or comiwn law malice overcomes the privilege because
the statements were all madepast of carefully-conducted investiion and disciplinary proceeding
that involved a multi-level review process and weuired by institutional and federal regulations.
Plaintiff points to a number of facts that he arguescate malice, and theyeaaddressed in turn as
follows.

i. Testimony in support of Dr. Chao’s character

Plaintiff argues that the Investigation Comedtls Report that concluded that he committed
misconduct and promoted a laboratory culturenidfconduct and authoritarianism was published
with constitutional malice. According to himgtlcommittee had a high degree of awareness of the
probable falsity of its conclusions becauseatl heard testimony thdid not support those
conclusions. In particular, Pldifi's lab technician, Ms. Kelly, whdanad worked in his lab for three
years, testified that she “never felt pressuremaie up things . . . and show [Plaintiff] what he
wanted to hear . ..” Am. Compl.  59. bidétion, Dr. Walsh testifieth support of Plaintiff's
integrity and professionalismd.  61.

These facts are far from sufficient to shthat the Investigation Committee acted with
constitutional malice. Ms. Kelly’s assertion tisaie never felt pressured by the Plaintiff does not
prove the probable falsity of other testimonyte contrary, nor discredit the Investigation
Committee’s findings made following an investigatithat lasted 11 months, met at least13 times,

reviewed voluminous records, and interviewedi®esses. Dr. Walsh’s testimony was mixed, and
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while he testified in support of Plaintiff's integrity and professionalism, he also provided testimony
that supported the Investigation Committee’s findin§eeEssig Aff. Ex. E at 12. The Investigation
Committee compiled a storehouse of evidence, anthtitiéhat some of thtestimony by 2 witnesses
did not support its conclusion cannot be therfuit by which Plaintiff's research misconduct is
excused.See Fuji Photo Film U.S.A., In669 F. Supp. 2d at 412.
ii. The Investigation Committee’s choice of witnesses

Plaintiff charges that the Committee’s determmranot to interview certain of the witnesses
that he identified supports a finding of maliggonsistent with the MSSM Faculty Handbook and
federal regulations, the Investigation Committes wemquired to interview witnesses “reasonably
identified as having information regarding aejevant aspects ofehinvestigation, including
witnesses identified by thespondent”, and to pursue “all signdit issues and leads discovered that
are determined relevant to the investigatiod2 C.F.R. 8§ 93.310(f)-jhEssig Aff. Ex. BMSSM
Faculty Handbook, Chapter VI (B)(9). The Inugation Committee thus had discretion to make
determinations as to what was “relevant” andrigicant” and that iprecisely what it did.SeeEssig
Aff. Ex. E, Report, Addendum at note 1. Thesedaainply do not indicate that ill will or spite was
the Investigation Committee’s sole tivation in its determinationses Konikoff234 F.3d at 98,
particularly in light of the facthat it was acting puwsnt to its obligations under the MSSM Faculty
Handbook and federal regulations.

iii. Content of the Investigation Committee Report

As evidence of malice, Plaintiff also pointsltoth the scope and cemit of the Report. He
argues that statements related to his credibildpelsty and professionalism, as well as the inclusion
of topics such as sample size, presence of ttatianalysis, and order aluithorship, were outside
the scope of the inquiry, and therefore spitdlavill must have been the sole cause for their
publication. On the contrary tlodjected to statements were viiththe appropriate scope of the
investigation and provided relevant informatioatteupported the Committee’s findings, as required
by federal regulations.

The scope of the investigation encompassed thergkeconduct of research in Plaintiff's lab.
In convening the Investigation Committee, Dean Charney, consistent with his authority and
obligations under federalgalations, wrote to ORI to inform it dfie investigation, and to say that,
as Dean of MSSM he had “determined that tlogeaf the investigation should include the general
conduct of research within Dr. Chao’s laborator§éel etter to John E. Dahlberg, PhD., Director

Division of Investigative Oversight and Associatedgior, Office of Researdntegrity, from Dean
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Charney, dated March 18, 2010. Plaintiff notes tthiatletter “provides atditional evidence that
defendants expanded the investigative procegsnuewhat was required by 42 C.F.R 93.” This
expansion was consistent with the Dsauthority, as recognized by ORbee, e.g.Moscowitz
Aff., Ex. D. The expanded scope was a legitinmadgliry into the background of the allegations and
the general conduct of arch at MSSM, which is an appropeaubject for the Dean’s professional
concern. Indeed, the legitimacy of the expandegeof the inquiry was affirmed by the Faculty
Disciplinary Tribunal, which on Chao’s appeal affed that he had violated the “standards of good
laboratory practice,” Essig AfEx. H at 2, a charge separatenfrthe research misconduct charge
reflected in 42 C.F.R. 93. The expanded scopevestigation does not evidence ill will or spite,
nor do the statements made in the InveibgaCommittee’s Report exgihing and supporting its
conclusions.
The Report’s content provided appropriate lggioknd facts supporting its conclusions. The
rules governing the Investigation @mittee required it to include its report, among other things, a
summary of “the facts and the analysis which support the conclusion.” 42 C.F.R. § 93.313(f)(2).
Although Plaintiff characterizes theport’s findings as “charactassassination”, the statements
addressed to his professionalismamk of it are directly relateth the question of his research
misconduct. In particular, he pointsttee following statements that he:
e was “remarkably ignorant aboutetliletails of his protocol anddlspecifics of his raw data”
e was “willing to use sloppy dataglective data and manipulatéata in order to support his
thesis and generate hisgeais for publication”
e had a “general willingness to use sélex data and omit tonsistent data”
e “[demonstrated] an overall pattern of excludaaga that did not confm to his hypothesis”
e was willing “to rush to scientific conclusiomgthout a full command of the underlying data”
e promoted “a laboratory culture of miscondaad authoritarianism by rewarding results
consistent with his theories and berating hagf st the results were inconsistent with his
expectations.”
Am. Compl. 1 55, 57; Essig Aff. Ex. E, Investiga Report at 4-5, 14. Wk certainly negative,
these comments are directed to his research habits and provided relevant background information
supporting the Committee’s findirg§ misconduct, as required by 42 C.F.R. § 93.313(f)(2).
Similarly, the statements addressed to Rféimtredibility and honsty exhibit a highly
negative assessment, but do not evidence malitlenadi. They provide relevant background

information supporting the Investigation Commitgeebnclusions, and were motivated at least in
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part by the Investigation Committeestated concern that Plaintifhd not been forthright in the
investigation processSeeEssig Aff. Ex. E, Investigation Repat 14. The statements highlighted

by Plaintiff as defamatory andleibiting malice include that he:

“often claim[ed] a lapse in memory whers lestimony would have otherwise undermined his
position”

e “use[d] his memory lapses as a shield to avoid accepting responsibility for his lapses in

oversight”

e ‘“lack[ed] credibility”

e ‘“fail[ed] to be forthrightduring the investigation”

e “[was] cavalier with his selective memory”
Am. Compl. 1 55-57. These statementspiayide background information supporting the
conclusion that Plaintiff was willing to use seleetiiacts. Moreover, they are relevant to the
Investigation Committee’s concern for the integatyd reliability of itsown proceedings.

The statements finding that Plaintiff used smsalinple sizes and failed to perform statistical
analysis may not have been necessary to a finding of research misconduct as defined by ORI, but
again provide relevant background informatiol are well within the expanded scope of the
investigation into the gen& conduct of research within Plaiifis laboratory. The inclusion of these
observations was directly relatedthe investigation and does nobpide evidence that ill will or
malice was present, let alone that it was the fator motivating the Investigation Committee’s
statementsSee Konikoff234 F.3d at 98. While it is understahtiathat plaintiffs never applaud
alleged defamation, nonetheless their dislikeHerfindings does not make them actionable.

iv. The comment regarding Dr. Chao’s authoritarian character

The Amended Complaint notes that during tineestigation, it was said that Plaintiff's
allegedly authoritative nature was due to hisn€se background and “cultural” differences. Am.
Comp. 1 50. This comment, if it occurred ataths inappropriate, regftable and without any
justification or utility in the ontext of the investigation intogearch misconduct. It evidences
ignorance and latent racism on the part of treaker. However, Plaintiff has not attributed the
comment to a particular inddual nor pleaded it as a bagor his defamation claim.

v. ORI's determination not to pursue findings of misconduct

Plaintiff asserts as evidence of malice the faat the proceedings occurred despite ORI’s

decision not to pursue findings of reseamtsconduct. This argument fails because ORI’'s

determination does not amount to a findingttho research misconduct occurred, and ORI
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determination did not in any way diminish EBI's authority to make its own findings of
misconduct pursuant to its own presgas expressed by ORI itseéfeeCompl. T 53.

The ORI determination does not vindicate Dr. Chao. The criteria ORI applies when
determining whether to open a case include (Bthdr the misconduct allegiénvolved or related
to an application for Public HahlService (PHS) funds; (2) whethtbe conduct met the definition of
research misconduct in 42 C.F.R 93; and (3) tmrethere was sufficient information about the
alleged research misconduct to proceed witingairy. 2008 ORI Annal Report, Part |,
Responding to Research Miswluct Allegations at 1.

Because the allegations did relate to an aggtia for PHS funds, Pldiiff reasons that ORI’s
determination must have been based on its conclegiogr that Plaintiff's actions did not meet the
definition of research misconduct or that thegdlgons did not contain ficient information to
proceed. However, the ORI letter to Defendaiitevlis silent as to the reasons for ORI’s
determination not to pursue findings, and madeeticthat ORI “recognizes the authority of MSSM
to independently set its own standards and makendet&tions of when staff has failed to meet the
norms... [and ORI's] administrative determination does not diminish [that authority].” Compf.  53.
Indeed, the Report made findings not just of regearisconduct, but also of a failure to follow the
standards of good laboratory praetiand this was affirmed by two independent review bodies
convened by two independent authoriti€SeeEssig Aff. Exs. H at 2; | at 6. Thus, even if ORI and
MSSM ultimately came to contrary views on wita violation was committed, this fact does not
give rise to an inferenceahMSSM'’s findings were motivad by ill will or malice.

vi. Dr. Price’s criticism of the Investigation Committee Report

Dr. Price, a former chief resedr misconduct investigator at QRrepared a letter on June
10, 2009 in which he asserted tha Investigation Report was “idaquate, seriously flawed and
grossly unfair in dealing with Dr. Chao.” MoskiavAff., Ex. C at 3. Rdintiff argues that this

supports his allegations of malitdf the Report was “grossly unfair dealing with Dr. Chao” that

2 MSSM'’s Faculty Handbook incorpoeat the definition of research miscontfound under 42 C.F.R § 93.10See

MSSM Faculty Handbook, Essig Aff. Supp. Mot. Dismiss Ex. C, at B(3).

% In considering Dr. Price’s comments as part of the allegsibn a motion to dismiss, the Court is not evaluating their
weight nor reviewing the Investigation Committee’s findinggowever, in carefully examining whether the facts
available to the Court as part of the allegations suggest the existence or pervasiveness ofnalitheless bears
mentioning that Dr. Price’s comments are not entirely persuasive. First, he gave his opinionsnaofficidlicapacity,

but as a private consultant, and in a letter to an attornegendonnection to this case is undisclosed. Second, although
Dr. Price predicted that ORI would ndtee Report’'s shortcomings and perhaps require the Investigation Committee to
readdress certain issues, ORI did not mention any shortgsriti the Report. In addition, two MSSM institutional
bodies, both independent of the Investigation Committee, formally reviewed the Report and affirmed its findings and
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could lead to a reasonable inference of spite avilll However, it does not vitiate the fact that, as
noted above, the Investigation Committee wamgqgursuant to an interest common to all
concerned, and was obligated bg MSSM Faculty Handbook and federegulations to conduct the
investigation and issue the Reporthis defeats any allegation thetite or ill will was the sole
motivating factor heresee Konikoff234 F.3d at 98, qualified privilegemains undisturbed and the
defamation claim is dismissed.

2. Other Tort Claims

Where tort claims essentially restate a detaomaclaim that has been dismissed on a motion
to dismiss, the tort claims must also be dismis&ze O’Brien v. Alexande898 F. Supp. 162,

172 (S.D.N.Y. 1995) (Chin, J.) (disssing claims for injurious fadfood, negligence and general

tort where they were duplicative of the defamatitaaim dismissed on the basis of privilege). Under
New York law, tort claims are construed as defiwmaclaims not just when they “seek damages only
for injury to reputation, but als@here the entire injury complained by plaintiff flows from the

effect on his reputation.Jain v. Securities Indus. and Fin. Markets AssNo. 08 Civ. 6463, 2009

WL 3166684, at *9 (S.D.N.Y. Sept. 28, 2008iting Goldberg v. Sitomar, Sitomar & Progek69
N.Y.S.2d 81, 82 (App. Div. 1983ff'd 63 N.Y.2d 831, 482 (1984)Riddell Sports Inc. v. Brooks,

872 F.Supp. 73, 76 (S.D.N.Y. 1995) (dismissing omgttoeinds that the “ongear [defamation]
limitations period [applies] despithe labels which counterplaiffs apply to their [injurious

falsehood] claims” since the essence of the claimed injury was one to reputation).

In Jainthe gravamen of plaintiff's alleged injuiy each of her non-defamation claims either
was harm to her reputation or harm that floviredn the alleged effect on her reputation, and the
court found that this included her terminatioonfr employment, the resulting loss of income and
benefits, her inability to find additional work, dage to physical health, and legal expenses.

Thus the rule applies broadly and even where “pfatakes care not to ate that the damages are
the result of injury to his reputation.O’Brien, 898 F. Supp. at 172.
a. Injurious Falsehood/Trade Libel (58" cause of action)

This cause of action relies on the same statements and the same damages as alleged in the
defamation cause of action. Plaihtlaims that the two-year invegation process caused him injury
beyond reputational harm, including the cost of attorneys throughopitdbess, injury to his ability

to focus on his research, emotional distress, amdltimate termination. These damages all flow

procedural fairness. These factors cast doubt on Dr. Price’s conclusions and dampen the reasonatiemegstohin
any malice was present here at all.
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from the effect of the allegedly defamatory statais and this cause of action is dismissed on the
same grounds as the defamation claBee Jain2009 WL 3166684, at *9.

Even were the damages separable, Plaintiffdites] to adequately l@ige a claim for trade
libel or injurious falsehood, whiicrequires the “knowing publication €dlse matter derogatory to the
plaintiff's business of a kind calcu&d to prevent others from deadi with the business or otherwise
interfering with its relation witlothers, to its detriment.Kasada, Inc. v. Access Capital, In@1
Civ. 8893 (GBD), 2004 WL 2903776, 5 (S.D.N.Y. Dec. 14, 2004¢iting Global Mech., Inc. v.
Lombard & Co, 234 A.D.2d 98, 99 (1st Dep’'t 1996). DésgPlaintiff's dlegation that the
statements at issue “weecalculated to interfere with hesnployment with Mount Sinai’MSSM and
to prevent others from employing him,” Am. ComPHl120, he has failed to show malice and failed to
allege any facts plausibly givingsg to a reasonable inferencesa€h inrtentional calculation on the
part of DefendantsSee Igbal129 S.Ct. at 1949. Here as elsevehhe has failed toovercome the
fact that the defendants were agtpursuant to a legal obligationitvestigate research misconduct.

b. Tortious interference with contract (I* cause of action)

This claim too is duplicative of the defamatioaioi; it alleges the same injuries noted above
which flow from the allegedly defamatory staterseand it must be dismissed on the same grounds.
Jain, 2009 WL 3166684, at *9.

Moreover, Plaintiff fails to state a claim. fider New York law, the elements of a tortious
interference claim are: (a) thavalid contract exists; (b) that‘third party” had knowledge of the
contract; (c) that the third pariiytentionally and improperly procurelde breach of #contract; and
(d) that the breach resulted in damage to the plaintfert v. Loksen239 F.3d 256, 274 (2d Cir.
2001). Plaintiff has not showmy facts suggesting that Defendants employed wrongful means in the
alleged interference; indeed #ik investigatory work and alléhtestimony was conducted pursuant
to obligations established in thaculty Handbook and ORI regulations.

Plaintiff argues that the Investigation Committie not include exculpatory evidence in its
Report, did not interview all indiduals requested by Plaintiff twe interviewed, and charges that
false statements were made. His allegations lack specificity: the allegations of false statements are
apparently sweeping references to all chaajesisconduct brought against him, but while he
repeatedly accuses the Defendants of false statetreeatkeges no facts thatvgirise to a reasonable
inference that any particular statement was faee Iqbal129 S.Ct. at 1949. His argument
concerning the exclusion of exculpatory evideiscenpersuasive because he points to none which

was excluded, nor does he point to the sour@pfobligation to interview all withesses he
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identified. The suggestion that this conducbants to wrongdoing intended to procure a breach of
contract is particularly unpersueasiin light of the fact that ghinvestigative record did contain
testimony that was favorable to Dr. Chao, all ofakhwas considered not just by the Investigation
Committee but also by the Faculysciplinary Tribunal. SeeEssig Aff., Ex. H at 2.
c. Tortious interference with prospective business advantagef2cause of
action)

Like the previous claims, this is duplicativetbé defamation allegations because the injury is
measured only by the harm to Plaintiff's reputation, and “Plaintiff is not permitted to dress up a
defamation claim as a claim for intentional intezfece with a prospectveconomic advantage.”
Krepps v. Reinerb88 F. Supp. 2d 471, 485 (S.D.N.Y. 2008) (dismissing a claim for tortious
interference with prospective finess advantage where it was loage an allegedly defamatory
letter that the court found insufficient $tate a cause of action for defamation).

Additionally, Plaintiff fails to state a claimA New York claim for interference with a
prospective economic advantage requires a Plaiotgfove that “(1) thelaintiff had a business
relationship with a third party; J2he defendant knew of that retatship and intentionally interfered
with it; (3) the defendant actedlsty out of malice, or used disnest, unfair, or improper means;
and (4) the defendant’s interference szaliinjury to the relationship.Pasqualini v. MortgagelT,
Inc., 498 F.Supp.2d 659, 669 -670 (S.D.N.Y. 20@njr(g Am. Nat'| Theatre & Academy v. Am.
Nat'| Theatre Inc. No. 05 Civ. 4535, 2006 U.S. Dist. LEX89420, at *5 (S.D.N.Y. Sept. 27, 2006).
First, the sole purpose of Defendants’ conduct coatchave been to harm Plaintiff, because they
acted at least in part pursuamtobligations imposed by the FdtguHandbook and ORI regulations.
Second, there was no intentional and maliciousfertence with dusiness relationship. Plaintiff
has not alleged that Defendants’ directed any cdridubird parties to prevent them from entering
into a business relationship with Plaintiff. Thisrmakent too is defeated liye fact that Defendants
simply pursued their duties as required by law, Riaihtiff alleges no facts that suggest that they
acted solely with malice.

d. Prima facietort (3" cause of action)

“[W]here the factual allegationsnderlying the prima facie tort cause of action relate to the
dissemination of allegedly defamatory madésj that cause of action must faiMicKenzie v. Dow
Jones & Ca.355 Fed. App’x 533, 536 (2d Cir. 2009). Plaintiff's claim for prima fémieis based
solely on defendant Cohn'’s alleged disseminationlséfatatements in the 20@tter that initiated

the investigation and isubsequent communications in connattivith the investigation. As such,
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the claim relates only to defamatory allegations and must3a& McKenzje855 Fed. App’x at 536;
Springer v. Viking Presgl57 N.Y.S.2d 246, 248 (App. Div. 198@) case involving allegedly
libelous depiction of plaintiff in novel, there was warrant for the invocation of the prima facie
tort doctrine” where plaintiff could not succeedithout, at the same time, establishing the classical
tort of libel”).

Plaintiff claims that he has alleged inpuis conduct beyond Cohn’ssdemination of false
statements, and points to his allegas that she fabricated datalsified lab notes, and initially
denied any wrongdoing. However, these allegatiaih$or two reasons. First, Plaintiff does not
spell out how Dr. Cohn’s allegedsearch misconduct harmed him. Second, “New York courts have
been very strict in holding that a cause of actayrprima facie tort will not lie unless the actions
complained of can be plausibly said to have been motigatetl by malice towards the plaintiff.”
McKenzie 355 Fed. App’x at 536 (emphasis in original). Again, Plaintiff nowhere alleges that
Cohn'’s alleged misconduct was motivated solely by an intent to injure him.

3. Claims against Mount Sinai Hospitaland Mount Sinai Medical Center

Defendants argue that all claims against Mount Sinai Hospital and Mount Sinai Medical
Center (the “Mount Sinai Entitiesshould be dismissed because thestities are separate and apart
from Plaintiff's employer, MSSM. They citeeung v. New York Universjtwhich dismissed claims
against New York University (“N.Y.U.”) where gintiffs were employetly New York University
Medical Center, and had failed to show tNaY.U. “engaged in, condoned, or in any way
participated in the allegedly unlawful actions™
alleged unlawful acts occurredl’eung 2010 WL 1372541, at *9-10. Thdécision addressed Title
VIl claims, and affirmed that N.Y.U. could not held liable for allegations against the Medical

trat N.Y.U. was their employer at the time the

Center “based solely on common ownershilal” at *9.

In pressing his defamation claims against the M@&inai entities, Plaintiff maintains that he
was an employee of the Mount Sinai Entities because he was listed as such on his employment
benefits form. He also asserts that the Mounti&ingties can be held lidd for allegations against
MSSM because they share the same legal, hunsannees, security, finance and other departments,
and have integrated web sites. At the motiodismiss stage credence must be given to the
Plaintiff's position. While it probdlg makes no difference to keep them in the lawsuit since MSSM
surely has the funds to cover any judgment, Pfaimdis alleged sufficient facts to raise a reasonable
inference that, unlike iheung the Mount Sinai entities are conregtiand will not be dismissed at

this stage of the proceedings.
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CONCLUSION

For the foregoing reasons Defendants” allegedly defamatory statements are either outside the
applicable statute of limitations or protected by gualified immunity, and Plaintiff"s defamation claim
is dismmissed. The other tort claims, including injuricus falsehood/trade libel, tortious interference
with contract, tortious inferference with prospective business advantage, and prima facie tort, are
duplicative of the defamation claim and in any case Plaintiff has failed to allege sufficient factual
content to sustain them. Those claims are likewise dismissed. The Mount Sinai Entities remain
defendants, and Plaintiff may proceed on his sixth through eleventh causes of action, which have not
been challenged in this motion.

The Clerk of the Court is instructed to close this motion and remove it from my docket.

SO ORDERED
December , 2010
New York, New York

A

on. Harold Baer, Jr.
U.S.D.J.
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