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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:
..................................................... X DATE FILED: October 18, 2011
MICHEL TOLIVER,
Haintiff, : ORDERADOPTING R&R

against
10 Civ. 3165 (PAC) (JCF)

THE CITY OF NEW YORK etal.,

Defendants
_____________________________________________________ X
MICHEL TOLIVER,
Plaintiff, : 10 Civ. 6619 (PAC) (JCF)
against
THE CITY OF NEW YORK etal.,
Defendants.
_____________________________________________________ X

HONORABLE PAUL A. CROTTY, United States District Judge:

ProsepetitionerMichel Toliver (“Toliver”) brings these 42 U.S.C. § 1983 (“Section 1983")
actionsagainst te New York City Police Department (“NYPD”), the NYPD’stB@recinct, the

NYPD’s Sex Offender Monitoring Unit (*SOMU”), and NYPD Detectives Eleeeliger Chang,

Patrick Perri, Jose Olmo, Liddarie Newkirk, James Donohue, Carlos Sanchez, George Foutoulakis,
and multiple John/Jari@oes (collectively, the “City Defendants”); the State of New York and the New
York State Division of Criminal Justice Servig#ise “State Defendants”and the New York County

District Attorney’s Office, along with Assistant Digtt Attorneys Marcy Chelemow, Jennifer Lowry,

Florence Chapin, Heather Buchanon, and Amy Belper ‘DA Defendants”) Toliveralleges that he
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was subject to false arrest and malicipussecution ofiour separate occasierAn 1998, 2004, 2005,
and 2009—asing out of hs alleged failure to register as a sex offender in violation of the Sexdff
Registration Act, N.Y. Correct. Law 8 1@&8seq.(“SORA”").

Each group of defendants moved to disriigkver's complaints. Tolivemade three requests to
amend his complaints. On September 15, 2011, Magistrate Judge James C. Francis |VRepmd a
and Recommendation (“R&R”) recommending that the State Defendants and DA &femadtions
to dismiss be granted in their entirety and that the @&fgndarg’ motionto dismiss andoliver’'s
requestso amencdeachbe granted in part and denied in part. Toliver and the City Deferfiadts
timely objections to th®&R.

The Court has reviewed the R&R goarties’objections. For the reasons that follow, the Court
adopts Magistrate Judge Francis’s Report and Recommendation in its effiretgtate Defendants
and DA Defendantgnotions to dismiss are GRANTED in their ieaty, and the City Defendants’
motion to dismiss and Tiger’'s requestso amend, areach GRANTED IN PART and DENIED IN
PART.

BACKGROUND !

l. Facts
Following an earlier convictiom,oliver initially appeared in the sex offender registry 995.
On August 18, 1998, Toliver pled guilty in New York Criminal Court to charges of possessytayisur
tools in violation of New York Penal Law § 140.35 and failing to register as a sexieffie violation
of N.Y. Correct. Law § 168-t. Toliver disputes the validity of this conviction for failuredsteras a
sex offender In 2004 and 2003,oliver wasagainarrested and charged with failure to register as a sex

offender, but theseharges were dismissed.

! Facts are taken from the R&R.



In June 2005, the Honorable Edward J. McLaughlin of New York Supreme Court determined
that Toliver was a “Risk Level 3 (High)” sexfehder, a designation that requires him to maintain his
listing in the sex offender registry for the rest of his life.

In February or March2009, Detectives Sanchez and Olmo of the SOMU came to Toliver’'s
apartment and arrested him for failure to regiatea sex offendefToliver alleges that during this arrest
the dcetectives seized documents from his apartment that were later destroyed.ingalasvarrest,

Toliver was indicted on four counts of failing to register as a sex offender atigiobf N.Y. Correct.
Law § 168f. He was tried and convicted on all four counts. Tolwas sentenced to a combined term
of twenty-eight months to seven years, which he is currently serving.

II. Procedural History

Toliver's first complaint, filedin 10 Civ. 3165 (the “3165 Complaint”), is dated February 21,
2009% On September 7, 2010, Toliver filed a second complaint in 10 Civ. 6619 (the “6619
Complaint”). In these ©@mplaints,Toliver alleges that he was subject to false arrest and malicious
prosecution offour occasionsn 1998, 2004, 2005, and 2009, in violation of Section 1983. Toliver has
since filed three proposed amended complaints—one in 10 Civ. 3165 and two in 10 Civ. 6619; he seeks
to add botkcharges and defendants

On April 28, 2011, Toliverequested thdtis actions irl0 Civ. 3165 and 10 Civ. 661
consolidated. Magistrate Judge Dolinger granted Toliver’s request and hdltetdatendants’
motions to dismiss would be considered with respect to both of Toliver's Complaints. y@8,J2011,
both cases were transferred to Magistrate Judge Francis, who issued anegpecbenmendation on

September 15, 2011.

2 While Toliver's complaint is dated February 21, 2009, it was not received byoilm#'€Pro Seoffice until
January 4, 2010.
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lll. Magistrate Judge Francis's R&R
Magistrate Judge Frandisst considered the defendants’ motions to dismiss and then considered
Toliver's request to amend his Complaints.

A. Defendants’ Motions To Dismiss

1. Statute of Limitations

Section 1983 haa threeyear limitation period SeePatterson v. County of Oneidar5 F.3d

206, 225 (2d Cir. 2004).

Magistrate Judge Frandisund that because Toliver dated his first complaint February 21, 2009,
that only events occurring on or after February 21, 2006 can be used in support of his Section 1983
claims. (R&R 9.) He found that Toliver failed to allege any acts relating &rtasts or prosecutions
in 1998, 2004, and 2005 that occurred within this peri¢di. 10.)

In an attempt to cure this defect, Toliver sought to consolidate his Complainewattion he
filed in this Court inDecember 2006 In the 2006 action, Taler asserted similar claims against similar
defendants arising out of his 2004 and 2005 arrests, but the action was dismissed on Marchf@7, 2007
failure to “comply with the requirements of the Prison Litigation Reform Act of 1993as remained
closed since that datélagistrate Judge Francis determirtliedt Toliver could not consoliate his
current claims with his earli@006 complaint. 1fl. 11.) Accordingly, Magistrate Judge Francis
recommended dismissal of Toliver’'s Section 1983 claims ar@mih@f his arrests and prosecutions in
1998, 2004, and 20051d()

2. Improper Parties

MagistrateJudge Francis found that sometod parties named in Toliver’sogplaints were not
amenable to suit under Section 1983. (R&RL21)} Specifically, the NYPDits 2@h Precinct, the
SOMU, the State of New York, the New York State Division of Criminal Justice Senacel the New
York County District Attorney’s Office are not amenable to suit under Section T&83lenkins v.

City of New York 478 F.3d 76, 93 n.19 (2d Cir. 2007) (the NYPD cannot be sued under Sectipin 1983
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Emerson v. City of New York740 F. Supp. 2d 385, 395-96 (NYPD Precincts cannot be sued under

Section 1988 Caroselli v.Curci, 371 Fed. Appx. 199, 202 (2d Cir. 2010) (the State of Nevk Yo

cannot be sued under Section 19&dascal v. BellamyNo. 10 Civ. 1400.TS)(AJP) 2011 WL

2436931, at *2 (S.D.N.Y. June 8, 2011) (the Division of Criminal Justice Services cannot be sued under

Section 1988 White v. VanceNo. 10 Civ. 614NRB), 2011 WL 2565476at *4 (S.D.N.Y. June 21,

2011) (the New York County District Attorney’s Office cannot be sued undeio84@83.°
Accordingly, Magistrate Judge Francis recommended that thesepasdidismissed from Toliver’s
Compilaints.
3. Malicious Prosecution Claims
Next, Magistrate Judge Francis considered the merits of Toliver's maliosscution claims.

In Heck v. Humphrey512 U.S. 477, 486-87 (1994), the Supreme Court held that to bring a claim for an

allegedly unconstitutional conviction or imprisonment, or “for other harm caused bgsaathose

unlawfulness would render a conviction or sentence invalid, a § 1983 plaintiff must provethat t

conviction or sentence has been reversed on direct dppeatherwise declared invalidAccordindy,

to state a malicious prosecution claimder Section 1983, Toliver must show that piior criminal

proceeding was terminated in his favdd. at484 (“One element that must be alleged and proved in a

malicious prosecution action is termination of the prior criminal proceeding in fatioe etccused.”).
Toliver does not allege that his 2009 convictions for failure to registarsex offenddrave

been invalidated. Magistrate Judge Francis therefore recommended thatS oiad@rious prosecution

claims be dismissedR&R 14.) Since Toliver’s only claims against Ms. Chelemow, Ms. Lowry, Ms.

Chapin, Ms. Buchanon, and Ms. Belger relate to his malicious prosecution allegatgisirade Judge

® On April 10, 2011, Toliver wrote a letter to Magistrate Judge Dolinggresing that The State of Netork
and The Division of CrimirlaJustice Sendges be dismissed from both his Complaints—10 Civ. 6619 and 10
Civ. 3165—because they are not amenable to s@eefoliver’'s April 10, 2011Ltr.) In a May 2, 2011 letter
to the Court, Toliver again stated letter that “Plaintiff consents tonaistial against only the State of New York
and its Agencies, in connection with this actionSeéToliver's May 2, 2011 Ltr.)
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Francis recommended that these defendants be disrfiga®)l. Magistrate Judge Francis found that
Toliver’s claimagainst Detective Newkirk was alsglated tchis malicious prosecution allegations and
that Detective Newkirk’s testimony wastegral to the validity of his criminal prosecution, whitas
not been invalidated, and thus wesred by Heck (Id. 15-16.) Magistrate Judge Francis recommended
thatToliver’s claim against Detective Newkirk should be dismisséd.) (
4. False Arrest Claims

Unlike a malicious prosecution claifialse arrest clans do not inevitably undermine a

conviction, and therefor€oliver’s claims for false arrest do not necessarilydailerHeckbecause the

underlying criminal proceeding has not béaralidated SeeCovington v. City of New York171 F.3d

117,123 (2d Cir. 1999).
To state a claim for false arrest under Section 18§8aintiff mustallege: (1) he was
intentionally confined, (2) he was conscious of the confinement, (3) he did not consent to the

confinement, and (4) the confinement was not privileged. Shain v. EI#38nF.3d 56, 67 (2d Cir.

2001). “[T]he existence of probable cause is an absolute defense to a false arrest draigerio v.

United StatesNo. 10 Civ. 9086, 2011 WL 3163330, at *8 (S.D.N.Y. July 22, 2011) (qudgergly v.

Couch 439 F.3d 149, 152 (2d Cir. 2006)). Magistrate Judge Francis found that Btditesy a claim

for false arrest againBtefendants Jose Olmo and Carlos Sanchez, the detectives who arrested Toliver

without a warrant. (R&R 14-15.) If Toliver was arrestesvithout a warrant or probable cause, &mel

police acquired the evidence to convict Toliver not from the papers seized in Tolpeamtisant, but

rather their own independent investigation, his false arrest claim would not bé bgkeck (1d.15.)
Magistrate Judge Francis recommendeissingToliver’s false arrest claims against

Detectives Chang, Perri, Donohue, and Fountoulakis, beGaliger’s claimsarise out of hig@rrests in

1998, 2004, and 2005, whicas discussed above, daared bythe statute of limitations(ld. 15.)

* These defendants were nanuedly in Toliver's 6619 @mgaint.
® Toliver's claims against Detectives Sanchez @imo were raised in hi3165 Complaint.
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Finally, Magistrate Judge Francis found that Toliver had not stated a gdainseany unnamed City
Defendant, and therefore recommended dismisBiliger’s claimsagainstDetective John/Jane Doe
defendants. 1d. 16.)

In sum, Magistrate Judge Francis recommendedlieatity Defendants’ motion to dismiss be
denied with respedb Toliver’s false arrest claimgainst Detectives Carlos Sanchez and Jose ,Olmo
which was raised in his 3165 Complainie recommended that the City Defendants, State Defendants
and DA Defendants’ motions to dismiss be granted in all other respects. Acogrdegtcommended
that Toliver's 6619 Complairiie dismissed in its entiretyld. 27.)

B. Toliver's Request To Amend

Toliver seeks to add new claims conspiracy claim, an intentional infliction of emotional
distress claim, an unlawful search and seizure claim, and a claim premisddapeihliability—and
new parties to his Complaints.

Under Rule 15(a) of the Federal Rules of Civil Procedure, “[t]he court should frigel{eave
when justice so requires.[l]t is within the sound discretion of the court whether to grant leave to

amend.” John Hancock Mutife Ins. Co. v. Amerford Int'l Corp.22 F.3d 458, 462 (2d Cir. 1994).

Under Rule 21 of the Federal Rule of Civil Procedure, new parties may be addag tiahe, on just
terms” A court may deny leave to amend if the amendment would be &uidd, as wherthe proposed
claim could not withstand a motion to dismiss pursuant to Fed. R. Civ. P. 12 nte v.

International Business Machines Co@i0 F.3d 243, 25@d Cir. 2002).

Magistrate Judge Frandisst determined that Toliver's proposed amendments are futile “to the
extent that they seek to reallege or efalbe upon his malicious prosecution claim,” which cannot
adequately be pled for the reasons discussed aljg&dR 18) Magistrate Judge Francis then turned to

Toliver’s requests to add new claims.



1. Toliver'sProposed Conspiracglaim

To state a clainfor conspiracy under Section 1983, a plaintiff must show: “(1) an agreement
between two or more state actors or between a state actor and a private entigct(#) toncert to
inflict an unconstitutional injury; and (3) an overt act in furtherandbaifgoal causing damagesAK

Tournament Play, Inc. v. Town of WallkilNo. 09 Civ. 1057@ AP), 2011 WL 197216, at *3 (S.D.N.Y.

Jan. 19, 2011) (quoting Pangburn v. Culbert28® F.3d 65, 72 (2d Cir. 1999)).

Magistrate Judge Francis found that Toliver alleged sufficient additiaci fo support a
conspiracy claim. (R&R 19.) Specifically, Toliver alleged that DetestSanchez and Olmo worked
together, and in concert with Sergeant Andrea Hertzberg, to arrest Tolikeutna warrant and seize
his property. 1d.) Accordingly, Magistrate Judge Franocescommended that Toliver’s request to add a
conspiracy claim be grantedid,)

2. Toliver's Proposedntentional Infliction of Emotional Distress Claim

There are four elements to the tort of intentional infliction of emotional dsstreder New York
law: “(1) extreme and outrageous conduct, (2) intent to cause severe emotimess d{8) a causal

connection between the conduct and the injury, and (4) severe emotional distress.” Beitdefv. C

New York 78 F.3d 787, 790 (2d Cir. 1996).

Evenaccepting Toliver’s allegations as true, Magistrate Judge Francis foargdvtas no
allegation ofanyconduct that could be considered “extreme and outrageous.” (R&R 20.) Accordingly,
he recommended th@bliver’s request to add an intentional infliction of emotional distress count be
denied. [d. 20-21.)

3. Toliver's Proposed Unlawful Search and Seiz@iaim

Citizens are Secure in their persons, houses, pajmard,effects, against unreasonable searches
and seizures.” U.S. Const. ameid. As with a false arrest claim, claims for unlawful search and
seizureare not inevitablyarred by Heckvhere the underlying conviction remains valid. (R&R 21

(citing Williams v. Ontario @ty. Sheriff's Dep’t, 662 F. Supp. 2d 321, 327 (W.D.N.Y. 2009).xhe
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plaintiff was convicted based on the property unlawfully seized, however, and thatioonmamains
valid, then the plaintiff’'s unlawful search and seizure claim will be barrdddok (1d.)

Magistrate Jdge Francis found that the “gravamen of the plaintiff wfiil search and seizure
claim is that the seizure left him unable to properly defend himself at his 2008esidting in his
convictions.” (R&R 22-23.)Magistrate Judge Francis determined thatver’s claim is “inextricably
tied to the validity ofhis] 2009 conviction” and therefore barredoy Heck because his 2009
conviction has not been invalidatedd.(23.)

4. Monell Liability

A municipal employer can be held liable for its emploge®ection 1983 violation when the

violation involves the “execution of a government’s policy or custom.” Monell v. New Y dyk[&ip't

of Social Servs.436 U.S. 658, 694 (1978Municipal liability can arise from “inadequate training,

supervision or hiring where the failure to train, hire or supervise amounts to dtdibwtifference to

the rights of those with whom municipal employees will come into cont&tdrles v. Mount Pleasant

Police No. 11 Civ. 2641(VB), 2011 WL 3251503, at *3 (S.D.N.Y. July 26, 2011).

Toliver alleges thathe City of New York was on notice @$ detective’s illegal condua the
years befordis 2009 arrest anfdiled to retrain, discipline, fire or otherwise deal with this illegal
conduct. EeeToliver’'s Proposed Secoimended6619Complaint 2d Am. 6619 Compl.4-6).
Accordingly, Magistrate Judge Francis recommended that the Court graveirBalequest to add a
Monell liability claim. (R&R 24)

5. New Parties

Toliver also seeks to amend his Complaintadd as defetants the City of New York, Police
Officer Jimmy Angotta, Sergeant Hertzberg, SOMU Sergeant Fanale, S0atdtive Wendy
Santiago, Assistant District Attorney Weitz, dddnna Call and Pamela Gaitor of the New York State

Division of Criminal Justice Senas.



Magistrate Judge Francis determined that the &@ityew Yorkis an appropriateiypamed

defendant with respect @oliver’'s Monell liability claim and recommended Toliver's request to tuod

City of New York as alefendant be granted. (R&R 25.) &lso determined that Toliver “pled facts
sufficient toimplicate Sergeant Hertzberg as a participant in the conspiracy against hitheegfdre
recommendedthat Toliver’s request to add Sergeant Hertzlasrgdefendant be grantedid()

Magistrate Judge Francis then recommended that Toliver’s requests wébtresOfficer
Angotta, Sergeant Fanale, and Detective Santiago be denied because “thed@oymrsked complaints
either allege facts only linking them to acts occurring outside the appli¢ableesof limitations period
or, in the case of Officer Angotta, allege no facts whatsoevét.2%-26) He similarly recommended
Toliver’s request to add Assistant District Attorney Weisza defendant be denj&égcause Toliver’s
claim relatenly to his 1998 and 2004 prosecutions, which were barred by the statute of limitations and
Heck (Id.) He recommended Toliver’'s request to add Ms. &ak defendant be denied becduse
only allegation against herthat she mailed Toliver a letter relatedchis sex offender registrations-i
insufficient to state a claim.ld.) Finally, he recommended denying Toliver’'s request to add Ms. Gaitor
as a defendant because his only allegation against her is that she testifi¢cchagamhbis 2009 trial
and since this claim inevitably undermines his conviction, and his conviction has not beelaiegali
his claim is barred bieck (Id. 26.)

In sum, Magistrate Judge Francis recommendedltieafourt grant Toliver'sequestdéo amend

his 3165 @mplaintto add claims foconspiracy and Moneliability; and to add the City of New York

and Sergeant Andrea Hertzberg as defendants. He recomntleatitee Court denyoliver’'s requests
to amend his Complaints in all other respects.

DISCUSSION

|. Standard of Review
A district court may “accept, reject, or modify, in whole or in part, the findings or

recommendations made by the magistrate judge.” 28 U.S.C. 8§ 636(b)(1). When akbjeelipn has
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been made to the recommendations of the magistrate judge, thesaihligated to review the

contested issuate novo Hynes v. Squillacel43 F.3d 653, 656 (2d Cir. 1998). The Court, however,

“may adopt those portions of the Report [and Recommendation] to which no objections havedseen ma

and which are not faciallgrroneous.”La Torres v. Walker216 F. Supp. 2d 157, 159 (S.D.N.Y 2000).

Toliver and the City Defendants submitted timely objections to the R&R.
II. Toliver’s Objections

Toliver raise ten objections to Magistrate Judge Francis’'s R&R. Toliver first oljetie
factual recitatiorthat in June, 2003he Honorable Edward J. McLaughlin of New York Supreme Court
determined that Toliver was a “Risk Level 3 (High)” sex offentteateby requiring registry for the rest
of Toliver's life. (Toliver's Objections 12 (referring to R&R 4).) Toliver argueghatthere was nguch
hearing, andf there was, that it wadefective because thdéonorable Edward J. McLaughlin was not his
sentencing Judgandbecausdis registration requirement should have expirefibrehis hearing, and
thereforehis subsequent arrest was made without probable caldé. Tliver’s firstproposed
amended 6619 Complaint attaches documents that show Trelguersted a hearing 2005 to re-
determine his risk levegt which he appeared witounsel before JuddécLaughlin whodetermined
that Toliverhe was a “Risk Level 3” (higlgex offender (SeeAm. 6619 Complaint, Ex. N.).evel 3
status mandateRoliver to the Sex Offender Registry for lif&eeDoe v. Pataki481 F.3d 69, 72d
Cir. 2007). Accordingly, Toliver’s objection is without merit.

Second, Toliver objects to Magistrate Judge Francis’s statement that ‘Ghdsliver’s
property was vouchered and returned to lang argues thatoneof his property was returned; was
all destroyed. (Tolivés Objections 14 (citing R&R 5).) Since all of his property was destroyed,

Toliver argues that Magistrate Judge Franaissommendtionthat hisrequest to add an unlawful

® The pages in Tolier’s objections are not numbered. The Court’s citation to page numberdaefersiocket
page numbers.
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search and seizure claim be denieberroneous. I. 14-15.Y Magistrate Judge Franaisade this
recommendation because he found the gravamé&nliver’s claimto bethathis loss of documents left
him unable to defend himself at trialhd that this claimmecessarily undermines the validity of his 2009
conviction andherefores barred by Heck (R&R 22-23.) Toliver's argument thall of his documents
were seized and destroyatbcuments that according to him “obviously show[ed] [his] innocence,”
makes it clear to the Court that Toliver’s claimas Magistrate Judge Francis foubdtredby Heck
and thus is futile. See2d Am. 6619 Compl..$

Third, Toliver objects tahe factual recitatiothat Toliver was sentenced to a combined term of
twenty-eight months to seven years. (Toliver's Objections 15-16.) Toliver’s objectioaragpde
that this sentence waslégal’ because it wa®b long. (d.) Magistrate Judge Francis’s determination
on the length of sentence accurate. (Sehine 14, 2011 Decl. Deitch, Ex. D.) Moreover, the argument
about the lengtlf Toliver's sentences notan issue presently before theuzt.

In Toliver’s fourth and seventh objections, he argues that both dockets—10 Civ. 3165 and 10

Civ. 6619—should be sustainadd that anglismissal of thelockets be syed. (Toliver's Objections
16-17, 21.)No party has the right to file multiple, duplicative actiokghile Magistrate Judge Francis
recommended that Toliver's 6619 Complaint be dismissed, he recommended grantiagsTi@quest
to amend his 3165 Complaint to add Toliver's proposedfuatile-claims. Therefore,Toliver is not
prejudiced by the decision to dismiss 10 Civ. 66ib@e he Court is allowing all of his nofutile

claims to proceed through 10 Civ. 3165.

" In Toliver's Second Amended 6619 Complaint he alleges a claim for “loss of altyrdpeaddition to
unlawful search and seizureSee2d Am. 6619 Compll.) Toliverobjects to Magistrate Judge Francis
recommended that his lost property claim be dismissed. (Toliver's Qinjedt#l5.) While Magistrate Judge
Francis does not refer to a “loss of property” claim by name, Toliviegadions that his property was seized
and destroyed was properly considered as part of Toliver's unlawfuhsaadcseizure claimSeeDockery v.
Tucker, No. 97€V-3584 (ARR), 2006 WL 5893295, at *12 (E.D.N.Y. Sept. 6, 2006) (holding ptaintiff' s
destruction of property claimstemming from allegations that defendardsstroyecandseizedhis property
by unlawfully entering into and searching the Premises” should be analyzed under the Foemtnemt
“which protects against unreasonable searches and seizures by the government.”)
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Fifth, Toliver objects to Magistratiudge Francis’determinatiorthat Toliver’s present action
cannot be consolidated with a prior action he filed in this Court in December 2006. (Foliver’
Objections 17-19 (citing R&R 30 The 2006 action was dismissed on March 27, 2007 because Toliver
failed to “comply with the requirements of the Prison Litigation Reform AdtiRR’] of 1995” and has
remained closed since that datdm( 3165 Complaint, Ex. . Toliver argues that headmailed the
PLRA form, and thus the case never should have been dismissed, amidhgtevent, the case was
“dismissed without prejudice,” therefore he had the right foleadhis claims (Toliver's Objections
17-19.) Rather than rgolead his claimshoweverpr seek to toll the statute of limitatiomshis former
action Toliverinsteadwaitedtwo tothree yearSbefore filingthe current @mplaints Toliver's claims
relating to his 1998, 2004, and 2005 arrests are time-barred, and there is no good reason$o grant hi
request to consolidate his current Coanms with his 2006 complaint to revive thasme-barred

claims. SeeHeard v. MTA MetroNorth Commuter RR. Co. No. 02 Civ. 7565(JGK), 2003 WL

22176008, at *3 (S.D.N.Y. 2003) (denying request to consolmatetiff's current timebarred action
with plaintiff's prior timely complaint because the prior complaint had been dismibsg¢adase had

been closed, and the statute afitationswas nevetolledin that action)see alsd.each v. Int'| Broth.

of Teamsters, Chauffeurs, Warehousemen and Help&ms o Nos. CV 86-2842(ADS), CV 87—

0212(ADS), 1991 WL 90888, at *4 (E.D.N.Y. Feb. 4, 1991) (denying request to consolidate complaints
to prevent second action from being untimely where the first action was skshig failure to state a
claim).

Sixth, Tdiver argues thafssistant District Attorney Heher Buchanan and htSupervisors”
should beadded as defendants to his conspiracy clgifmliver's Objections 19-21.All of Toliver’s
allegationsagainstAssistant District Attorney Heather Buchanan relateisanalicious prosecution

claim, (s2e2d Am. 6619 Compl. 11-123eegenerallyAmended6619 Compl.)and that claim i®arred

8 As detailed above, Toliver’s initial complaint in 10 Civ. 3165 is dated Feb. 21, 2009 bubtaeceivedy
this Court’sPro Seoffice until January 4, 20105eesupran.2.

13



by Heck Toliver has not shown that the 2009 prosecution terminated in his fageHeck 512 U.S.
at484. Ay amendmet seekingo re-allegeToliver’'s malicious prosecution claim is futile. While
Magistrate Judge Francis concludbdt Toliver pled sufficient facts to support a conspiracy claim, the
conspiracy related to Toliveraleged2009false arrestnotto his dlegedmalicious prosecution.Sge
R&R 1819.) The“personal involvement d&] defendar]] in [an] alleged constitutional deprivatiph

is a prerequisiteto a Section 1983 claim. Cunny v. City of New YpNo. 99 CIV. 4634(VM), 2001

WL 863431, at *2 (S.D.N.Y. July 31, 2001) (quoting McKinnon v. Patters68 F.2d 930, 934 (2d Cir.

1977)). Toliver has not alleged any facts to show that Assistant District Attorney Hé&atbleanan or
her supervisors were personally involved oliver's 2009 false aast or in a conspiracy relating to his
2009 false arrest. Accordingly, Toliver’'s request to add Assistant Disttmin&y Heather Buchanan

and her supervisors to his conspiracy claim is derfssAnemone v. Metropolitan Transp.

Authority, 629 F.3d 97, 121 (2d Cir. 2011) (finding that “none of the individual Defendants in this case
violated Plaintiff's constitutional rights” and therefore they cannot be athangie “conspiring to violate
these rights under § 1983").

Eighth, Toliver objects to Madisite Judge Francisteterminatiorthat any request to amend
Toliver's complaint to reallege his malicious prosecution claim would be futile. (Toliver's Objections
22 (citing R&R 18).) As just discussddagistrate Judge Francis’'s recommendatsoquie correct.
While Toliver argues that he sought to adlv claimsbesides expanding uporshmalicious
prosecution claim_(ig). Magistrate Judge Franaisnsideredhesenew claims on their merits Sée
R&R 18-24.) Accordingly, Toliver’'s objection is wiout merit.

Ninth, Toliver objects to Magistrate Judge Francis’s findivag Toliver failed to state any
“extreme and outrageous” behaviorsttisfyanintentional infliction of emotional distress claim.
(Toliver's Objections 23-25seealsoR&R 19-21.) Toliverargues thait was outrageous for the
detectives tmotify his neighbors and landlord of his sex offender status, which Tollegealed to his

eviction. (Toliver's Objections 23-25.) While the conduct is not to Toliver’s likinig, bt “so
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outrageous in character, and so extreme in degree, as to go beyond all possible boundsypfdecen

to be regarded as atrocious, and utteriglerablein a civilized society.”Stuto v. Fleishmanl64 F.3d

820, 827 (2d Cir. 1999) (quotirtgowel v. New York Post C9.81 N.Y.2d 115, 122 (1993)3eealso

Kirk v. Metropolitan Transp. AuthorityNo. 99 Civ. 3787 (RWS), 2001 WL 258605, at *8 (S.D.N.Y.

Mar. 14, 2001)dismissng intentional infliction of emotional distress claim even though there was
evidence that the officer treated plaintiff roughly, over-tightened his hiffisdéalsely accused him of a
crime and threatened him with prosecutibacause while the officer’s acts “certainly crossed the line of
acceptable police practice, as fairly typical examples of excessive force, theyrde no the level of
‘outrageous” such as to support[artentional infliction of emotional distress]aim.”).

Finally, Toliver notes the importance of his 1998 convicdad whether it was a “D” or “E”
Felony. (Toliver's Objections 16.) Any Section 1983 claims arising out of his 1998 conviction,

however, ardarred by the thregear statute of limitationsSeePatterson v. County of Oneid2/5

F.3d 206, 225 (2d Cir. 2004). Toliver’'s claims in this acti@nraised over ten years after h98
conviction; theyare timebarred.
lll. The City Defendants’ Objections

The City Defendants objett MagistrateJudge Francis’'s recommendatitrat the Courtleny
the City Defendants’ motion to dismiss Tolitg2009 false arrest claims against Detectives Olmo and
Sanchezand recommendation that the Court grant Toliver's motion to add a conspiracy claist agai
Detectives Olmo and Sanchez, and Sergeant Andrea Hertzberg, and a munidiipaklaim against
the City of New York.

The City Defendants argdier the first time in their objections thatobable cause existed to
arrest Toliver in 2009, which precludes his 2@818e arrest claim (City Defs. Objections 9-12.lt is
inappropriate for the City Dendants to raiseewarguments in their objections, whibkagistrate

Judge Francis did not have the opportunity to consiieeRodriguez v. BoursiqupiNo. 09 Civ.

0802(PAC)(KNF), 2010 WL 985187, at *4 (S.D.N.Y. Mar. 17, 2010); Marache v. Akzo Nobel
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Caatings, Inc, No. 08 Civ. 11049, 2010 WL 3731124, at *3 (S.D.N.Y. Sept. 7, 2010). Furthegk®
their new argument, the City Defendants refer to documents that have not pyebvemrssubmitted to
the Court. $eee.qg, Decl. Silverberg, Exs. E,.FThese documents wenet attachedo Toliver’s
Complaints there is no reason to believe that Toliver relied on these documents in drafting his
Complaint;and these documents were not incorporateckfgyence Accordingly, the Couréxcludes

these extrisic documents from its consideration at this junct@eeChambers v. Time Warner,

Inc., 282 F.3d 147, 154 (2d Cir. 2002).

Accepting thdactual allegations in the complaint as trieckson v. Pardy$51 U.S. 89, 93-94

(2007) (per curiam), andterpreting the allegations to raise the spest argument that they suggest,

due to Toliver'spro sestatus Brownell v. Krom 446 F.3d 305, 310 (2d Cir. 2006), the Court finds that

Toliver allege sufficient facts to state a false arrest claim against Detectives Olmo and Sathatieg
to his 2009 arrest.t Is possible thathe police acquired the evidence to convict Toliver from their own
independent investigation after Toliweas arrested without a warrant, in which case Toliver’s false
arrest claimsvill not undermine his conviction. (R&R 14-15.)ltlichately the evidence mahow that
the police hagbrobable caus® arrest Toliver, or that Toliver was convicted based on evidence
acquired during the arredtoth of which would lead the Court to dissiToliver'sComplaint. At this
juncture, the Court bases its ruling on the pleadings andthati§oliver hasstatel a claim for false
arrestagainst Detectives Olmo and Sanchez relating to his 2009 arrest.

Secondthe City DefendantBnd error in tle recommendation allowing Tolives amend his
3165 Complaint to add a conspiracy claim. (CitydDébjections 13-15.) The City Defendants argue
that Toliver cannot show the violation of a federal right to sustain his Section 1983 aonstaim.
(Id. 13-14.) A Section 1983 conspiracy claim must prove an actual violation of constitutioral right

Singer v. Fulton County Sher;f63 F.3d 110, 119-20 (2d Cir.1995) As discussed above, this Court

finds that Toliver has adequately pled a false artasthgwhich implicates Toliver’s fourth amendment

rights Id. This provides the basis for his Section 1888spiracy claim
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The City Defendantalsoargue that a conspiracy claim is barred by theiotr@orate doctrine.
(City Defs. Objections 14-1% This argument is raised for the first time in @&y Defendants’
objections and was not considered\bggistrate Judge FrancidJnder the intracorporate conspiracy
doctrine, officers of a single municipal entity “acting within the scope obthiex employment, are

legally incapable of conspiring with each other.” Daniel v. Long Island HaslspANo 08CV-01455

(JFB) (WDW),2009 U.S. Dist. LEXIS 20251, at *28 (E.D.N.Y. Mar. 13, 2008jhile this is true,
there is an exception whettee defendastareacting in their persomarather than official capacities

SeeQuinn v. Nassau 1@y. Police Deft, 53 F.Supp.2d 347, 360 (E.D.N.Y. 1999).

Toliver alleges that he is suitige defendants in both their individual and official capacities. (2d
Am. 6619 Compl. 3 He alleges that Detectives Sanchez and Olmo were angehgsldmynplaints
againsthem made to the Civilia@omplaint Review Board and the Civil Rights Unit of the Southern
District U.S. Attorney’s Officeand worked together, and in concert with Sergeant Andrea Hertzberg to
arrest Toliver without a warran{R&R 19 (citing Am. 3165 Complaint, ExX€CRB Complaint dated
Oct. 30, 2007 Civil Rights Complaint Form dated O&0, 2007.) These allegations asaifficient to
show that the defendants may have been acting in their personal capacity whemspegd tarrest
Toliver without a warrant The Court cannotrpsentlysay as a matter of lathiat the intrecorporate
doctrine would bar Toliver’s claim.

Finally, the City Defendantsrgue that it was inappropriate to add the City of New York as a

defendant to Toliver's Monetilaim. (City Des. Objections 15-19.)The City Defendantargue that

Toliver has not plausiblidentifiedand alleged the existenoéany City policy or practtethat caused a

violation of his rightsand that the Citgannot be held liable on a respondaagieriortheory. (d. 15

17.) A policy may be inferred “from circumstantial proof, such as evidence thatuheipality so

failed to train its employees &sdisplay a deliberate indifference to the constitutional rights of those
within its jurisdiction . . . or evidence that the municipality had notice of but repeatedly failed to make

any meaningful investigation into charges that police officers hadexsedsive forceniviolation of
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the complainant<tivil rights.” Ricciuti v. N.Y.C. Transit Authority941 F.2d 119, 123 (2d Cir. 1991)

(internal citations omitted)In Toliver's proposed secol amended complaint he allegkatthe put the
City of New York on notice of each of his alleged unlawful and baseless arrests, and that the City of
New York continud its“illegal policies and practices” of allowing itdficers torepeatedly “harass and
illegally arrest plaintiff.” 2d Am. 6619 Compl. 9-11.He alleges that the City failed to “retrain| |,
discipline[ ], fire[ ] or otherwise” deal with its officers’ alledy@nconstitutional conduct, which
amounted to deliberate indifferencéd.) At this early juncture, anishterpreting Toliver’s allegations

to raise the strongest argument that they suggest, the CourT @ilindksr’s allegations sufficient tanfer

a City of New York policy.SeeCastilla v. City of New YorkNo. 09 Civ. 5446 SHS, 2011 WL

4345934, at *4-5 (S.D.N.Y. Aug. 22, 201%1).
The City Déendantsalso argue that Toliver has not “establish a causal connetion
‘affirmative link’-between the policy and the deprivation of his constitutional rights.” Vippolis v.

Village of Haverstraw768 F.2d 40, 44 (2d Cir. 1985). As detailed aboveyé&phklleges that the i

of New York’s failure to retrain its officers displayed a delibenatifference towards its officers’
repeatedllegal arrestsincluding Toliver’s 2009 false arrestSée2d Am. 6619 Compl. 10-11.) Due to
the City’s failure o retrain its officers, Toliver alleges that he was repeatedly subjeds&drrest,
including his2009 false arrestAccepting Toliver’s allegations as true for the purposes of this motion,
the Court finds that Tolivenas adequately statedausalconnection between the alleged policy and his
false arrest clais

The City Defendants argue that Toliver's arguments concerning the City’s faatfeolure to
trainits officersareinadequate. The Court interprets Toliver’s allegatioragdae thathe City of New
York is repeatedlyaced withissues relating to hisex offender registration, that Toliver put the City on

notice that it frequently harassed and falsely arrdstadvhen he was not in violation of hsgex

° While the CityDefendants repeat their argument that Toliver has not establishesyhatnstitutional right
wasviolated this argument fails because the Court finds Toliver hésdstaclaim for false arrest, as discussed
above.
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offenderregistrationrequiremets, and that despite his repeated notifications, that the City and its
officers continued to repeatedly, and illegalyrest Toliver, each time causiagkeprivation of
Toliver’s constitutional rights. 2d Am. 6619 Compl. 9-11.) ceepting Toliver’s fatual allegations as
true, andnterpreting his allegations to raise the strongest argument that they stlgg€xiurt finds
that Toliver'shas alleged sufficient facts to stat®lanell liability claim against the City of New York
and thus grants Toliver’s request to amend his 3165 Comfeaaid this claim and éhCity of New
York as a defendant

CONCLUSION

For the foregoing reasons, the Caantbpts Magistrate Judge Frar€iR&R in its entirety The
defendants’ motion® dismiss(10 Civ. 6619, Nos. 24, 42, 45, 4&jye DENIED with respect to
Toliver’'s 2009 false arrest claim in 10 Civ. 3165 against Detectives Carlos Sanchez andvimse Ol
Defendants’ motions to dismiss are GRANTED in all other resp&ctaliver’'s motion to amend

10 Civ. 3165 to add claims for conspiracy and Molwtiility, andadd theCity of New Yorkand

Sergeant Andrea Hertzbeag defendants is GRANTED. Toliver’s request to otherwise amend is
DENIED in all respects The Clerk of Court is directed terminatedefendants’ objections to the R&R,
filed as a motiorto dismisq10 Civ. 3165, No. 5¢

Toliver's complaint inl0 Civ. 6619s dismissedn its entirety The Clerk of Court is directed to

close tle 10 Civ. 6619natter.

¥ Therefore, the following defendants are dismisia@lNYPD, the NYPD’s 20th Precinct, the NYPD’s Sex
Offender Monitoring UnitNYPD Detectives Ellen Seeliger Chang, Patrick Perri,-Msaie Newkirk James
Donohue, George Foutoulakis, any John/Jane Does, the State of New York, tierfKestate Division of
Criminal Justice Services, the New York County District Attorneyfc@f Assistant District Attorneys Marcy
Chelemow, Jennifer Lowry, Florence Chapin, Heather Buchanon, and Amy Belger.
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Toliver is directed to file an amended pleading in 10 Civ. 3165, in conformance with the above
ruling, by December 19, 2011. The reference in this matter to Magistrate Judge Francis continues for

general pretrial matters and dispositive motions.

Dated: New York, New York
October 18, 2011

SO ORDERED

&,%,/Mm

PAUL A. CROTTY
United States District Judge

Copies to:

Michel Toliver

10-A-4564

Shawangunk Correctional Facility
P.O. Box. 700

Wallkill, New York 12589

Sarah H. Hines, Esq.
Assistant District Attomey

| Hogan Place

New York, New York 10013

Steven M. Silverberg, Esq.
Assistant Corporation Counsel
100 Church Street

New York, New York 10007

Adam W. Deitch, Esq.
Assistant Corporation Counsel
100 Church Street

New York, New York 10007
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