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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ORIENT OVERSEAS CONTAINER LINE LTD.,

Plaintiff, ECF CASE

V. MEMORANDUM

OPINION & ORDER

CRYSTAL COVE SEAFOOD CORP.,

Defendant. 10 Civ. 3166PGG)

PAUL G. GARDEPHE, U.S.D.J

Plaintiff Orient Overseas Container Lih#d. (“Orient”) is a commercial carrier
thatcontracted with Defendant Crystal Cove Seafood Qb@rystal”) to transpor shipment
of frozentilapia from China to Smyrna, Tennessee. In this actirientseeks $49,364.20 in
demurrage, transportation, and surveying expenses whittuited as a result of Crystal’'s
alleged wrongful refusal to accept delive@rient’s alleged damagespresent $77,350 in
container demurrage and reefer monitoring chaless$30,610 Orienteceived fromits salvage
sale of the cargo.

Crystalcounterclaimaunder the Carriage of Goods by Sea Act (“COGSAB
U.S.C. § 3070%tseq. Crystal seeks damages%80,860Q representinghe market value of the
tilapia, which Crystalclaims was ruined because of &igeration unitmalfunction Orient
concedeshat some portion dhe cargo was damagedalit nonethelessontestdiability andthe
appropriate amount of damagesrystal seeks sanctionsrfspoliation of evidence, and both

parties seek attornsyfees.
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In an order dated September 26, 2011, the Court de@myedal’smotion for
summary judgment The case proceeded to engh trial on January 4, 2012. This opinion sets
forth the Court’s findings of fact and conclusions of law pursuant to Federal Ruleilof Ci
Procedure 52(a).

FINDINGS OF FACT

1. Crystal and Orient contracted for the shipment of 3,400 cartons of frozen tilapia from

Shekou, China to Smyrna, Tenness@eient Oversea2011 WL 4444527at*1.> The

bill of lading providedhat the cargavas to bekept at-18.0 Celsius (-0.dlegrees
Farenheit). If. at *1)

2. The cargo was in good order and condition wteliveredto Orient in China, andias
loaded into container OOLU 617235 duly 6, 2009. I€l.; Px. 1) The cargo wa#oor-
loaded, as opposed stackedon pallets. (Tr. 141)

3. The containewas dischargeth Long Beach, California on July 26, 2009, and was
placed on rail transport in Long Beach on July 28, 266%;ing in Memphis on July 31,
2009. The container was discharged at theyeaillin Memphis andvastransportedy
truck toanintermodal storagacility on the afternoon of August 3, 200 x(22; Tr.

345-47).

! The Court’s Opinion and Order is reported at Orient Overseas Container Linestal Cryve
Seafood Corp.No. 10 Civ. 3166(PGG), 2011 WL 4444527 (S.D.N.Y. Sept. 26, 2011).
Familiarity with this opinion is presumed.

> Theparties stipulated to the fa@ad legal conclusions set forth in this Court’'s summary
judgment opinion.SeeJoint Pretrial Order at 5 (“The parties hereby adopt as stipulated findings
of fact and conclusions of law those statements of fact and law clearly decrlethds/ the

Court in its September 26, 2011 Memorandum Opinion & Order.”)
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4. At about midnight oduly 29, 2009° the refrigeration unit iDrient’s contaner failed.
(Px24) The temperature data recorder log for the container shows that the tereperat
inside the container began rising dramaticdllying the morning of July 30, 20091d.)
Before the temperature data recorderdtmpped functioning on August 4, 2009, the
temperature inside the contaimeached as high as 10 degrees Celsius (50 degrees

Farenheit). Id.; OrientOverseas2011 WL 4444527at *2)

5. By the time the cargo arrived at its destinafio®myrna, Tennessea August 4, 2009,
the refrigeration unit of the container had not been functioning for more than five days.
(Px 24; Tr. 91)

Preparation of the Container

6. Eric AndersonOrient'sSenior Operatins Specialistis responsible fooverseeag the
Company’s pre-trip inspectiorf sesselsandcontainers While Anderson does not
perform pretrip inspections or maintenance wdrknself, he is familiar with the
Company’s policies concerning pre-trip inspection of containers, and is notifaexy of
container problem that develops in North Ameri€ar. 157, 18990)

7. Anderson and his supervisor, Marty Sherman, were notified on or about August 3, 2009
that the container at issue had malfunctioned due to a problentsvitkay board. (Tr.
166, 207-08; R 4; Dx C)

8. Orients intemal procedurg requirethat all containers pass a grg inspectiorbefore
the container is loaded and before it is releasede shipper. (Tr. 159)

9. On June 26, 2009, before tbentainer at issu&as loaded, a pre-trip inspection of the

container wagonducted; the container and its refrigeration unit were found to be in good

% The temperature log iRx 24 is in Greenwich Mean Time. Memphis and Smyfemnessee
are in the Central time zone, which is six hours ahead of Greenwich Maan Ti
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working order. (Tr. 172-73Anderson testified that relay boar@®checked as part of
the pre-trip inspection. (Tr. 166) If there had been a problem with the relay btaed at
time of the prerip inspection, the container would have faiesdnspection. (Tr. 174)

10. Andersonfurther testified that he is not aware of any prévenmaintenance that could
have been performed on the relay board that could have prevented the malfuretion.
likewise testified that nanspection could have permitted Orient to predititure
problem with the relay board. (Tr. 167)

11.The relay board and wiring do not have parts that show wear or that require regular
maintenance, an@rient did not'expecf] a problem with the relay board and wirihg,
given that the container had only been in service for about one year. (Anderson Decl.
13, 18; Tr. 200) Containers of this sort have a useful life of approximately 12 to 15
years. (Anderson Decl. 11 5, 16)

12.Each container has a data logger that gives a “history of the unit.” (Tr. 1&2¢ata
logger stores a record of the container’s temperatures astdpespection higiry. (Tr.
163 Px 3at 1-32)

13.Where a refrigerain unit is not operating properlihe data logger Wieventually stop,
because there is no power to the unit. (Tr. 1@4)e thedatalogger stopped
functioning on August 4, 2009. (Tr. 182)

Events BetweenAugust 1 and August 3, 2009

14.0Orient learned o®aturday, August 1, 2009, that the refrigeration unit had malfunctioned
but did not notify Crystal of the malfunctiamtil Monday, August 3, 2009.Ofient

Overseas?2011 WL 4444527at *1)



15.Upon learning of the malfunction on August 3, 2008ystal immediatelyauthorized
Orientto break the seal on the container aagliested that Orietriansload the cargo
into a workingrefrigerationcontainer. (DeGrand Decl. § 13)

16.RichardNg is theclaims manager at Orien{Tr. 26364) He was notified of the
containemalfunctionon August 3, 2009. (Tr. 278)g. was also aware that Crystal had
requested that the cargo be immediately transloaded into a working can{@né&77)

17.E-mailsbetween Ng and othédrient employeesn August 3, 2009jemonstrate that
theywere aware of the urgent need to translb&dcargo into a containernth a working
refrigeration unit (Dx C) In an August 3, 2009 eail, for example, Marty Sherman
tells an Orent associate,Rather than wait until morning we need to get this load into [a]
working unit ASAP.” (Px 63; Dx C)

18.Ng decided, however, that there was not “enough time” to transload the cargo into a
working container on August 3, and that the cargo should be kept in the non-working
container until the following morning, when it was scheduled to be delivered to U.S.
Cold Storag€“USCS”), a warehouse in Smyrna. (Tr. 277) tegtified that hevanted
the transloading to take place in a refrigerated fgcaihd was not able to locate such a
facility in the Memphis area. (Tr. 277-78)

19.Ng testified that heontacted other Orient employeesMemphis and Houston for help
in locating acold storagédacility where the cargo could be stored or transloaded, but no
such facility could be locatedPx 63 Dx C; Tr. 289, 309, 354-55) Indeelg testified
thathe wadold thatUSCS was thenly such facility in Tennesseg€Tr. 30910, 359)

20. Ng's testimony concerning the existence of other cold storage fac#éitidghe time it

would take to transload the cargo, was not credible. There are, in fact, numerous other



cold storage facilities in Tennessee and in adjoining states. (DeGrand Sap§ e

5, EXA) As to the time it would take to translottte cargo, Orient’'s contemporaneous
communications indicate that transloading could be completed in three hours. (Dx C)
Ng— who has never been involved in transloading a contaitestified that it would
“take][] at least four or five hours to transload the whole container.” (Tr. 277)

Arrival at USCS on August 4, 2009

21.Having decided not to transload the cargo into a working container on August 3, Orient
proceeded to deliver ¢hcatainerto USCS- Crystals designateégentfor delivery— on
August 4, 2009. @rient, 2011 WL 4444527at*1) The container arrived that morning
between 9:30 and 10:00. (Tr. 89)

22.When the shipment arrived, the driver told the plant supervisor, Tim @naethe
refrigeration unit for theontainer had not beaperatingfor the past three to five days.
(Tr. 91, 93) In his testimony, Greer noted that it is “sweltering . . . hot” in Tennessee
August. (Tr. 88)

23.Upon arrival at USCShe ambient air inside the container was approximately 70 degrees
Farenheitand the cargo was giving off a “horrendous” sméll. 91-92, 97) Using a
digital thermometerGreerpunctured five or six boxes of fish to test the temperature in
the center of each box. The center of each box registered at approximately 30 degrees
Farenheit (Tr. 89-90) Greer communicated this information to Cryst@ir. 94)

24.Crystal instructedreer to rejectlelivery of the shipment, arfiedid so. (Tr. 97)
Greer'snotes on theib of ladingread “The container arrived with the unit not running.
The seal was broken to inspect and temp product. | feel the odor from the product may

contaminate the ase. Temp 29.8 to 30.3Tr. 10708; Px 55)



25. Greertestified that havould not have allowed the cargo to be stored3CSs general
warehouse storagareavithout testing it to make sure that it would eohtaminate other
food products in the warehouse. (Tr. 97, 99) Had testing confirmed that the cargo did
not present a risk to other food products stored at USCS, USCS would have stored the
cargo for a total fee of $4,390 for the perimtweenAugust 200@andMarch 2010.(Tr.
119-22)

26.The Court credg Greers testimonyas to the events of August 4, 2009 and the condition
of the cargo when it arrived at USCS. @rneas the only witness to testify live at trial
who actually saw the cargo. (Tr. 330) Moreover, his testimony concerning thaaondit
of the cargo is as discussed belowfully consistent with the reports prepared by the
surveyors hired by both sides.

27. After USCS refused to take delivery of the contaibgy continued to pressuferystalto
take deliveryof the cargo. (Tr. 287-88)

28.0n August 6, 200®rienttransloadedhe carganto a new, working containeiThe
transloading was completed in approximately three hours. (Tr. 282«21)

29.The Court concludethat Orient was negligent in itendlingof the cargo fromAugust 1,
2009, whent discovered that theefrigeration unit on the container had malfunctioned.
Not only did Orient wait two daybefore informing Crystal of the problem, it also failed
to transload the cargo wheaskedo do so.Thecargo should have be¢ransloadedo a
working containermmediately, as Orient’'s own employees urged in writing at the time.
As it was, the fislhemained in a neworking container from August 1 to August 6,

2009,in sweltering heat.



The Joint Survey

30.Ng contacted Todd Bellone at Bell One Control Services,ttnarrange for a survey of
the cargo (Tr. 224-25)

31.Bellone asked Bennie @reer atT.M. Cargq Inc.to conduct a survey on behalf of
Orient. (Tr. 226) Bellone’s instructions to Greiner were set forth in the follognmeyl:
“Please open several cartons at random looking for evidence of thawing andimgfree
Please advise if the IQF glaze is intact and look for any evidence of dehyditaener
burn), clumping or abundance of ice crystallizatio(i[r. 226-27; Px 25)

32.0n August 18, 2009, theargowas brought to USCS for purposes of a survey. (Tr. 101-
02) Grener represented Orieat the survey, whil&uben Maxwell representéirystal
(Tr. 101)

33.Greer was present for the suryahich took place in USCS’s “cold dockhd lasted
approximately an hour or twqTr. 12-03, 109 Thesurveyoropened a number of
boxes taken from various parts of the container. (Tr. 102, 112)

34.Greer helped the surveyors reach the boxes that they wanted to examine; theyskd not
him to unload the entire load. (Tr. 115-16)yeer went approximately 15 feet into the
container to take sampleélr. 112) It was clear to him that the product had thawed and
then beemefrozenin the new container; it still had an odor. (Tr. 18 thesurveyors
examined the carg&Greer heardoth Grener and Maxwell say that the cargo appeared
to be doss, and they did not see any sense in opening more boxes. (Tr. 102-03, 111)

35.Bellone testified that he spoke with Greiner and Greer on August 18 while themsrvey
were at USCS, and Greer would not allow the entire shipment to be unkita#e@s.

(Tr. 229-30) However, Greer testified that he would have opened as many boxes as the



surveyorgequested-from anywhere in the containerhad he been asked to do $or.

115, 148) The Court credits Greer’s testimony and further concludes that both sides’
surveyors decided after examining 15 to 20 boxes selected at random that theasaago w
total loss.

36.Both surveyorgreparedeportsdiscussing the condition of the carg@rigntOverseas

2011 WL 4444527at*2) Graner— Orient’s surveyor reportedthatshe had “randomly
selected cartons of fish to open” and “in all instand¢eshd “varying degrees of freezer
burn . .. clumping ... and in numerous instances discoloratiorx"12(& 2 Grener
wrote that the surveyors “progressed further into the container and continuaddmha
inspect cartons,” noting “the same conditions as previougljsed.” (d.) Maxwell
concluded that the fish “is not usable as a prime food source” and that it had “no salvage
recovery potential.” Fx 54 at 3 Maxwell recommend®that the shipment be “disposed
of in a proper fashion with a certified ticket of destructiorid. &t 4)

37.While Bellone testified that he was upset and disappointed that Greer wouylernot
the surveyors to fully unload the cargo (Tr. 232-33), the Court concludes that Greer was
prepared to produce any box the surveyors wished to examine. More/apparent
thatGreanerfollowed the instructions she had been gibgrBellone. (K 25) (“Please
open several cartons at random looking for evidence of thawing and refreeZihg.”)
Court concludes th&ellone’scomplaints about access to the corgéscontents
emerged only after it became apparent thatr@rehad concluded that the cargo was a

total loss.



The Storage of the Cargo from Auqust 2009 to March 2010

38.

39.

40.

41].

Following the survey, Orient transported the cargo to Intermodal Cartage iptdem
Tennessee, where it remained in the Orient container until March 20ti@nt(
Overseas?2011 WL 4444527at*2) Over the seven months betwemgust 2009 and
March 2010, the parties squabbled al@lility and damages. (Tr. 417, DxJ, Px 45,48)
During the August 2009 to March 2010 time peyiGdystal instructed Orient thatvtas

not authorized to sell or otherwise dispose of the cags® e.q, Px 15at 2(“You are
hereby notified that OOCL is to take no action whatsoever to sell, dispose of evis¢gher
impair the rights of Crystal Cove in the subject cargo until notified to do so byaCryst
Cove or its attorneys.”Dx J at OOCLE00484 (“Crystal Cove demands that no sale of the
cargo take place. . .. OOCL doeg have the right to sell the cargpTr. 30607)

In March 20100rient instructedelloneto sell the cargoBellonesenta bid letter to

three salvage companie€Ir. 237-39, Px 27) On or about March 16, 2010, one of the
salvage companieBront Street Commodities, purchased the frozen tilapia on an “as is”
basis for$30,610. (Tr. 241; Px 19) There is no evidence that the frozen tilapia would
have fetched a higher price if sold earlier.

It is undisputed that the fair market valudlwdfrozen tilapia— if it had been delivered in

anoncompromised state was $60,860. (Tr. 68; Px 49)

10



CONCLUSIONS OF LAW

CRYSTAL HAS ESTABLISHED ITS COGSA COUNTERCLAIM

In its summary judgmerdpinion, this Court found that Crystal had established a
primafacie case under COGSAbecaus®rienthadconceded that the cargo was “in good order
and condition [when] . . . received by [Orient],” and further “concedéjmt] some of Crystal[’s]

cargo was damaged before [Orient] delivered the carfforientOverseas2011 WL 4444527,

at *4) Orientconten@d at summary judgment and at trimbwever, thait hadacted with due
diligence, and that Crystal had not demonstrétat Orient’s negligence caused all or part of the
damageo the cargo Although Orient acted with due diligence at the beginning of the voyage,
the Court finds that (1) @ctednegligenly afterdiscoveing the malfunctionin the refrigeration
unit; and (2) its negligence caused damage to the cargo.

A. Orient Acted with Due Diligenceat the Outset

Once a shipper makes oupa@mafacie case under COGSA, the burden shifts to

the carrieto showthata statutory exception to liabilitgpplies American Home Assur. Co. v.

Zim Jamaica418 F.Supp.2d 537, 545 (S.D.N.Y. 20(i@reinafterZim Jamaicdl] (citing Atl.

Mut. Ins. Co. v. CSX Lines, L.L.C432 F.3d 428,433 (2d Cir. 2005)), or by proving thiat “

exercised due diligence to avoid and prevent the halta (citing Lekas & Drivas, Inc. v.

Goulandris 306 F.2d 426, 429 (2d Cir.1962) (Friendly, §BealsoMarine Office of America

* In the bill of lading the parties agreed that COG§éverred“throughout the carriage by sea

and the entire time that the Goods are in the actual custody of the Carriesulir ctsntractor . . .

or after discharge therefroas the case may be.PX 2 (“Terms and Conditions of the OOCL

bill of lading” at paragraph D)) COGSA provides that a shipper and carrierxtende

COGSA'’s application by contract to cover “the custody and care and handliogdsf grior to

the loading on and subsequent to the discharge from the ship on which the goods are carried by
sea.” COGSA §7.
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Corp. v. Lilac Marine Corp296 F.Supp.2d 91, 10D P.R. 2003).0Orient has noarguedthat a

statutory exception to liability applies, bidbes contend that it acted with due diligenc
COGSArequires aarrier to uselue diligence torhake the ship seaworthy at the

beginningof the voyage”; “to properly man, equip, and supply the ship”; and to “make the holds,

refrigerating and cooling chambers, and all other parts adttipein which goods are carried, fit

and safe for their reception, carriage, and preservatiG@QGSAS8S J1)(a)(c). Thus, ftlhe

use of defective or inadequate equipment or gear not reasonably suited for the garposes

which it is used ray render a vessel unseaworthiKéntucky Fried Chicken Int'l Corp., v. S/S

Ponce, et al.1988 U.S. Dist. LEXIS 3225 at *13-1&.D. La. April 13, 1988)citing Martinez

v. Dixie Carriers Ing 529 F.2d 457, 467 (5th Cir. 1976)).

“‘IT] he issue [of due tigence] is always a factual one, the determination of

which is unique to each case.” Chiquita Intern., Ltd. v. MMiSJ, No. 00 Civ. 2257(AGS),

2001 WL 986717 at *2 (S.D.N.Y. 20D{citing Holsatia Shipping Corp. v. Fidelity and Cas.Co

535 F.Supp. 139, 145 (S.D.N.Y. 1982Due diligence is measured by “whatever a reasonably

competent vessel owner would do under the circumstances.” Complaint of Tecémar6s.

F.Supp. 1150, 1179 (S.D.N.Y. 1991A visual inspection may — depending on the nature of the

defect or loss- be sufficient to demonstrate due diligentéargarineVerkaufsunion G.m.B.H.

v. M.T.G.C. Brovig 318 F.Supp. 977, 981 (S.D.N.Y. 1970) (Weinfeld, J.) (due diligence
established whersurveyor performed pr&ip inspection, including visual examinatjpsee

alsoSteel Cails, Inc. v. M/V Lakdlarion 331 F.3d 422, 431 (5th Cir. 2003) (due diligence not

establishedvhere hatches were not maintained in good conditiowdugdle carrier héinot

determined that hatches wavatertightprior to embarkation).
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Here, the evidence demonstrates that the cause of the refrigemation
malfunction was a breakdown in the relay board. (Tr; P&64) The evidence further
demonstrates that Orientrwtucted a pre-trip inspection of the container before the voyage, and
it is undisputed that this inspection disclosed no defects in the relay {dard59, 173-74Px
3 at 27) There is no evidence thahy additional testingrould have disclosed a defect in the
relay board.SeeTr. 166-67. Indeed, the refrigeration unit worked propfenya month after the
cargo was loadedn the container. (Px 24) The Court concludes@hneint haslemonstrated
that it acted with diligece prior to the voyage.

B. Crystal has Established thatOrient’ s
NegligenceCausedthe Damage to the Cargo

Oncea carriethasshown that it acted wittue diligence in prepeg for a
voyage, the burden shifts to the shipper to demondtratehe carriewas negligent in its

handling of the cargo. Hartford Fire Ins. Co. v. Novocargo USA 237, F.Supp.2d 665, 672

(S.D.N.Y., 2003 (“the burderreturn][s] to the [moving party}o showthatthecarrier’s

negligencecontributedo thedamag® (citing O’Connell Mach. Co. v. M.V. “Americana797

F.2d 1130, 1133 (2d Cir. 1986)Mere, Orientvasnegligen in failing to immediately transload
the cargo into a working container on August 1, 2@@@r discovering the malfunction in the
refrigeration unit. Moreover, Orient’s negligence caused damage to the &ydbe time the
container arrived at USCS on the morning of August 4, 2009, there is undisputed evidence that
the fish had partially thawed, and was giving off a strong odor.

Orient discovered the malfunction on August 1, 2009; did not notify Crystal of the
malfunction until August 3, 2009; and then failed to transload the cargo into a working container

—despite Crystal's requestuntil August 6, 2009. (Tr. 27Qrient Oversea011 WL

4444527, at *1-*2) Tefish thusremained in aon-functioningcontainer fomore than seven
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days in 90 degree hedtlg made the decisioon August 3 not to transload the fidespite being
informed by his subordinates thdt]’ather th[ah wait until morning we need to get this load into
[a] working unit ASAP.” (Tr. 276-7:7/Px 63 at 2Dx C)

As noted above, none blg’'s explanations for the delay in transloading the fish
are convincing. He exaggerated the time necessary to peHertrahsloading, and his claim
that a cold storage facility was necessary to transload the cargo igreofasttthat a working
container could have been backed up to the broken container — which was eventually done on
August 6, 2009. (Tr. 289-9@x 21) Finally, Ng’'s assertion that no cold storage facility was
available in Tennessee or in neighboring states is not credilie277-78, 289-90Px 21)

This Court concludes both that Orient was negligent in handling the cargo and
that its negligence caused damage to the cargo.

C. Damages

1. Legal Standard for Damages Under COGSA

“Under COGSA, the ordinary measure of a cargo owner’s recovery is ‘theimmark
value of the goods at destination, in like condition as they were shipped, on the dateeyhen th

should have arrived.”Fortis Corporate Ins., S.A. v. M/V Cielo DEanada320 F. Supp.2d 95,

107 (S.D.N.Y. 2004) (quoting Internatio, Inc. v. M.S. Tain§02 F.2d 49, 50 (2d Cir.1979) and

citing Gulf, Colorado & Sante Fe Ry. Co. v. Texas Packing 284 U.S. 31, 37 (1917))he

guiding principle is to set damages @hé amount necessary to put the injured parties in the

exact position they would have been in had there been no breach’; computation of damages is a
factual issue for decision by the trial court, and will be affaraeless it is clearly erroneous.

Del Monte FresliProduce Int’l Inc. v. M/V Cap DomingdNo.02 Civ. 9544 (JCF), 2004 WL
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2222166 (S.D.N.Y. Sept.30, 2004) (quottbgguros Banvenez, S.A. v. S/S Oliver Dreschét

F.2d 855, 860-61 (2d Cir.1985).

Where, as herehe shipper hademonstrated both that the carrier was negligent
and that the carrier’'s negligence caused damage to the tamoarrier must bear the entire
loss unless he can show what portion of the damages is attributable to some cahgx foe vs

not responsile.” Schnell v. The Vallescuy293 U.S. 296, 304 (1934eealsoM. Golodetz v.

S/S Lake Anja751 F.2d 1103, 1111 (2d Cir. 198byrtis 320 F.Supp. at 105-06 (quoting

Transatlantic Marine Claima M/V OOCL Inspiration 137 F.3d 94, 98 (2d Cir. 1998 he

law casts upon [the carrier] the burden of the loss which he cannot explain, or, explainghg, br
within the exceptional case in which he is relieved.”).

“Ordinarily, the measure of damages under COGSA is the difference between th
market value othe shipment at destination had it arrived in good condition and its market value

as damaged.Bosung Industrial Co. v. M.V. Aegis Son&90 F.Supp. 908, 914 (S.D.N.Y.

1984 (citations omitted). “The fair market value rule, however, is not the soleoth&ih
computing damages, and alternative methods may be used in order to adequately termpensa
[shipper] for its loss.”ld. For exampleunder COGSAwhere a carrier’s negligence has
rendered cargo “practically valuelesa,8hipper is not required take delivery of the damaged
goodsand may recover their replacement costl. at 915.

In Bosung for example, the court held that a consignee was not required to accept

delivery of a shipment of pipe where it had been “damaged by chipping at the endsgcracki

> Orient agreed at trial that the “practically valueless” standard is applicable“féeur
Honor is absolutely correct in your understanding of the [Bosung Industrial Co. \|. Ab§s
Soniccase. . . .The consignee or the shipper’s responsibility is to take delivery ofgbevban
delivery is tendered. When the carrier brings it to him, the carrier deliyéiey have to
receive it andyou ae correct, unless it is practically valueléséTr. 12) (emphasis added).

15




and crushing” and thereby rendered useless to the consighe#.911-12. The court noted that
while a consignee’s duty to accept delivery of goods “is not ordinarily esdwysthe fact that
the goods are damaged,” a consignee need not accept delivery where

such damage renders the property practically valueless, having regard to the
expense of acceptance and use, and to the purpose for which it was intended.

Id. at 914 (citing J. Miller, Law of Freight Loss and Damager@$ai§ 506.1 (2d ed. 1961).

Othercourtshave applied the same rul€eg e.g, Larsen v. A.C. Carpenter, Inc.

620 F.Supp. 1084, 1126 (E.D.N.Y. 198aff'd mem, 800 F.2d 1128 (2d Cir. 1986) (holding
thatshipper of seed potatoes was not obligatddke deliverywhere potatoes were found rotted
and infected with a pernicious bacteria at the port of disch&gh§&A was not obligated to take

delivery, considering the cargo’s arrival condition and intended purp(sgfig Cargill, Inc. v.

S/S Nasugbwt04 F.Supp. 342, 349 (M.D.La. 191(5The duty of the consignee .to.accept
delivery. . . is not ordinarilyexcused by the fact that the goods are damaged, unless such damage
renders the property practically valueless, having regardo the purpose intend&d(citing

Miller, Law of Freight Loss and Damage Clair8s506.1 (1st ed. 1958) Amstar Corp. v. S.S.

Naashj 75 Civ. 4895, 1978 A.M.C. 1845 (S.D.N.Y. 1978) (upholding shipper’s rejection of
358,664 pounds of sugar where bottom 1 to 2 inches of sugar in hold was contaminated by diesel
fuel, even though 8 to 10 feet of sugar piled on top appeared to be sound and was later proven
sound) seeSchoenbaumAdmiralty and Maritime Law8 10.6 at 799 (5th ed. 2011) (“The

consignee is obligated to accept delivery by a carrier notwithstandingctiibdaigoods are

damaged, unless the damage renders the goods ‘practically valuelsssadl3pKentucky Fried

Chicken Int'l Corp, 1988 U.S. Dist. Lexis 3225 at *9 (upholdikgC's rejecion of shipment of

chicken nuggets afteeXposure to high temperatures had changed the color and flavor of the

product so as to render it unfit for use in the franchise oitlets
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Fortis Corporate Ins., S.A. v. M/&ielo del Canada320 F. Supp.2d 95

(S.D.N.Y.2009 is instructiveas to carrier liabilitywhere a shipment has not been rendered
worthless for all purposes. That case involved a shipment of peas and lentils thgtosas ¢o
sea water duringvoyage. The cargo was packaged in sa883% of the 2820 sacks were wet,
while the remainin@013 appeared dry. 320 F. Supp.2d at 99. The parties agreed “that there
was no apparent water damage to over two-thirds of the belmhsThe wet sacks “had a
distinct and repulsive odor,” however, and the court found that this odor had permeated the
contents of the dry sacks as welld. @t 99102) In determining damages, the court held the
carrierliable for the entire cargoeven though it had not been shown that all of the cargo was
nonsalvageable “It is undisputed that these bags of food for human consumption were, due to
defendant’s fault, packed for an indefinite period at sea in a container with rattimgniting
food products that gave off a foul stench. . . . [T]he Court finds that the legumes contained in
most or all of the dry bags had themselves taken on this odor. eMausif the upper bags were
dry and were not obviously completely spoiled, they were not in sound coridilcbrat 105.

In evaluating a shipper or consignee’s actions in response to an attempted delivery
of damaged goods, and in connection with such a party’s claim for damages, coudsrconsi

whether the shipper or consignee’s actions “were outside ‘the range of rédgoat'107.

“This is particularly so where food products are involveldl.; seealsoAmstar Corp.1978
A.M.C. 1845("At issue is whether plaintiff [shipper] acted reasonably in rejectingadhgo [of
sugar] in hold #3 without taking any steps to segregate sound from damaged sufar. . . . *
shipper] ought not be deprived of recovery if its conduct came within the range of re@soif, e

the full light of reason was not, in fact, brought to be&tlerman Lines, Ltd. vThe President

Harding 288 F.2d 288, 291 (2d Cir. 1961). The fact that the . . . sugar [above the bottom 1 to 2
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inches in the hold] turned out to be sound does not mean that plaintiff acted unreasosably
alsoBosung 590 F.Suppat 914 (“the Court finds that Bosung acted reasonably in refusing to
accept delivery of the pipe. Plaintiffs are therefore entitled to recowsagks for the total loss
of the consignment of pipe.”)

2. Crystal Is Entitled to DamagesUnder COGSA

This case presents unusual fadtse shipper rejectedelivery ofseriously
compromised food cargiamaged as a result of the carrier’s negligence; the carrier nonetheless
pressuredhe shipper to take delivery of the cargoe partieghen spent the next seven months
disputing what should happen to the cargo, while it remained stored in the carrieain@ont
after seven month#he carrier without authorization from the shippeseld the cargo at a
much higher price than the survey reports suggestefitt be worth. Orient obtained $30,610
from thesalvage sale of the cargwmhile Crystal has not received any compensation for its
$60,860 loss — the undisputed fair market value of the frozen tifajelivered ingood
condition.

As noted above, Orient bears the initial burden of segregating the portion of the
loss caused by its negligence from the portion of the loss caused by some othtarcahidh it
is not responsibleVallescura 293 U.S. at 304. Here, Orient has not shown that it is responsible
for only part of the damage to the cargo. The record shows that Orient wigemeagl not
immediately transloading the tilapia into another container after discoveringaihenction in
the original container’s refrigeration unit. As a result of Orient’s negtigethe fislthawed and
spoiled, as demonstrated loyter alia, the temperature readings and strong smell apparent when
the seal on the container was broken on the morning of August 4, 2009, and by the reports from

both Crystal and Orients’ surveyors. Orient must gensate Crystal for the damagsargo.
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AlthoughOrient argues that Crystal failed to mitigate its damages, by the time the
container arrived at USCS the casgas in such a compromised condition that Crystal was
within its rights to rejectlelivery. Orient has not showthat Crystal’s decision to rejedelivery
was unreasonablérient’s negligence placedrystal in a difficultposition thefrozen tilapia
was painly compromised, andSCSwould not accepthe cargowvithout testingconfirming that
it presented nthreatto food productslready on site(Tr. 97, 99) GiverGreer’'sdescription of
thecargo’s conditionit was reasonable f@rystalto concludehat the cargo was “practically
valueless” for itsntended purpose, which was human consumption. Given the expense of
testing, storing anthen attempting to sell tteompromisedish, Crystal was within its right to
reject the shipment under COGSPRortis, 320 F.Supp. 2d at 107EVen if there was a
theoretical possibility of salvagysome value from a portion of the cargo, the consignee cannot
be expected to undertake significant expenses on the purely speculative hop@é¢haas of a
malodorous shipment of food might eventually be found fit for human consumption. . . .”)

The subject container arrived at USCS having been non-operationaldice than
five days in 90 degree hedBreer testified that the ambient air inside the container was
approximately 70 degrees Farenheit, and the cargo was giving off a “horrendolis($m®&1-

92, 97) At thecenterof the five or six boxes of fish Greer punctured with a digital thermometer,
the temperature was approximately 30 degfegsnheitfar above the0.4 degrees Farenheit

required undethe bill of lading (Tr. 89-90; Orient Qrerseas2011 WL 4444527at *1) Greer’s

testimonyabout the compromised condition of the fish was fully supported by the repdrés of t
two surveyorsGreiner andMaxwell. Px 12, 54)
Both surveyors determined that the tilapia had thawedvaisthenrefrozenin

the replacement containefld.) Greiner— Orient’s surveyor statedthat “in all instancésshe
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“found varying degrees of freezer burn on the fish,” as well as “clumping éitthand in
numerous instances discoloratioayen ashe“progressed further into the container and
continued to randomly inspect cartons.” (Px 12 at 2) (emphasis added) Maxivgdital’s
surveyor — determined that the “product [was] not usable as a prime food sourtedtdimere
was “no salvage potential.” (Px 54 at Bjaxwell recommended that the shipment be “disposed
of in a proper fashion with a certified ticket of destructiorid. &t 4 Greer, who was present
for the surveys and overheard the surveyors’ discussion, confirmed that both swieyeds
the cargo as total loss. (Tr. 102-03)

The factthatOrient was later able to sell the cargo, at salvige}30,610 does
not undermine the conclusion thhé cargo was “practically valuel€sfor its intended purpose.
The intended purpose here was human consumption, and all the evidence — from both Greer and
the surveyors — supports a conclusion that the fish was not appropriate for human consumption.
There is no evidence that the salvage company sold the tilapia for human consumption.

In sum, Orient has not shown “what portion of the damages is attributable” to
Crystal, nor can it show that Crystal acted unreasonably in rejecting fimeestti_M. Golodetz
751 F.2d at 1111Fortis, 320 F.Supp. 2d at 106. Becausedamyo— upon arrival aUSCS—
was “practically valuelesdor its intended purpos€rystal was within its rights to reject
delivery and is entitled t$60,860 -the undisputedair market valuef the cargo in good
condition. SeeBosung 590 F.Supp. at 915 (“Since the conergipe was totally useless as
delivered, plaintiffs are entitled to recover its replacement cosinistar, 1978 AMC 1845

(“Plaintiff . . . is entitled to recover the full amount of the cargo damage”)
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3. Pre-Judgment Interest

“The allowance oprejudgment interest in admiralty is committed to the trial
court’s discretion, although the Second Circuit has noted that it should be granted absent

exceptional circumstancésFortis 320 F.Supp. 2d at 107-08ting Mitsui & Co., Ltd. v.

American Expa Lines, Inc, 636 F.2d 807, 823 (2d Cir. 1981). The Supreme Court has held

thatneither a good faith dispute over liability rtbe existence of mutual fault justiBedenial of

prejudgment interest City of Milwaukee v. Cement Div., Nat. Gypsum C&15 U.S. 189, 199

(1995). Itis only when there is clear evidence of undue delayvee sther “peculiar

circumstancéthat acourt should deny an award of guelgment interestS.E.C. v. Antar97

F.Supp.2d 576 (D.N.J. 200®)itfng Koch Refining Co. v. Jennifer L. Boudread/V, 85 F.3d

1178, 1184 (5th Cir. 1998)
District courts in this €cuit have broad discretion to fix both the rate of pre-

judgment interest and the date when such interest begins. Man FerrostaalMAEAKili, 763

F. Supp.2d 599, 614 (S.D.N.Y. 201(iting Mentor Ins. Co. (U.K.) Ltd. v. Brannkas$96

F.2d 506, 520 (2d Cir.1993)). In determining the rate ofymtgment interesan award of
interest based on the average annual United States Treasury Bill rate is lgaoonm@common.
“The [treasury bill] rate more closely parallels the income the damages wodeamed in a

shortterm, riskfree investment.”ld. (citing Dessert Servige219 F.Supp.2d at 509

(S.D.N.Y.2002).Prejudgment interest is “ordinarily awarded from the time when destroyed or

lost goods should have been delivered by the carMitsui & Co., 636 F.2d 807, 824 (2d Cir.

1981) although the district court has broad discretion to decide when interest beginstand wha

rate to apply.Mitsui Marine Fire and Ins. Co., Ltd. v. Direct Container Line,,|ht9 F.

Supp.2d 412, 417 (S.D.N.Y. 2000
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The Court concludes that Crystal is entitleghtejudgment interest running from
August 4, 2009 thedate on which the cargo arrivalUSCS- on the basis of the 52eek
Treasury bill rates in effect ohugust 4of each year, compounded annudlly

Il. ORIENT'S DEMURRAGE CLAIM

In the ComplaintQOrientasserts thatrystalis liable for $77,350 in demurrage
and reefer monitoring charges, $647.50 in trucking costs, and $1,976.70 in surveying expenses
associated with Crystal’s allegediyongful refusl totake delivery of the cargb (Cmplt.
11 1316)

A. Applicable Law and Contract Provisions

A “shipping contractconsists of théill of ladingand the applicable tariffs

lawfully published and filed.” _Missouri Pac. R. Co. v. EImore and S&ti U.S. 134, 144

(1964). As a general rule, “contrachisr carriage of goods by sea must be construed like any

other contractsby their terms and consistent with the intent of the partiB&ifolk Southern

Railway Co. vKirby, 543 U.S. 14, 16 (2004). Where a bill of lading is ambiguous, “an
interpretation that gives a reasonable and effective meaning to all.termspreferable to one

that leaves a portion of the writing useless or inexplea Hartford Fire Ins. Co. v. Orient

Overseas Containéines (UK) 230 F.3d 549, 558 (2d Cir. 2000). The Court’s “task ... is to

construe the contract to give consistent efféqgtossible, to all of its terms.Federal Ins. Co. v.

® Crystal's request fopunitive damages is denied. While courts in this district have ruled that
punitive damages are available in COGSA casesesgd eather's Best Interninc. v. MV

Lloyd Sergipe 760 F.Supp. 301, 313-14 (S.D.N.Y. 1994)mada Supply, Inc., v. S/T Agios
Nikolas 639 F.Supp. 1161, 1165 (S.D.N.Y. 1986), “punitive damages are awarded only when
the defendan$ conduct is so morally reprehensible thaniplies a criminal indifference to civil
obligations.” Leather's Best Intern., In¢Z60 F.Suppat 313-14. The evidence here does not
meet this standard.

" Orient seeks $49,364.20 in damages, having received $30,610 from its salvage sale of the
frozentilapia. (Cmplt. 11 120)
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Great White Fleet (US) LtdNo. 07 Civ. 2415(GEL), 2008 WL 2980029, at *5 (S.D.N.Y. 2008)

(citing Pannell v. United States Lines CB63 F.2d 497, 498 (2d Cir.1950)[B]ills of lading

are contracts of adhesion and, as such, are strictly construed against ¢ne&' c&81 Gip, Inc.

v. Zim Integrated Shipping Services, Lt862 F. Supp.2d 503, 506 (S.D.N.Y. 2DQ@uoting

Allied Chem. Int'ICorp. v. Companhia de Navegacao Lloyd Brasileiitb F.2d 476, 486 (2d

Cir. 1985)).
Orient relies on the following language in the bill of lading fodesurrage
claim:

[i]f the Merchant fails to take delivery of the Goods or part of them upon
expiration of the tariff's prescribed free time, the Goods shall be deemed to
have been delivered to the Merchand the Carrier may with or without
notice,but subject to its lien, unpack the Goods if packed in Container and/or
store or warehouse the Goods or any part thereof ashore, afloat, in the open or
under cover at the sole risk and expense of the Merchi&eteupon, the

liability of the Carrier in espect of the goods shall cease wholly and the costs

of such storage (if paid or payable by the Carrier or any agent @osdactor

of the Carrier) shall forthwith upon demand be paid by the Merchant to the
Catrrier.

(Px 2 at 13) (emphasis added).

Crystal argues that Orient is not entitled to the costs of storage becauseat was n
able to “tender cargo” due to the poor condition of the tilapia. Section Four of thettte in
relevant part:

Carrier Inability USA

“When the carrier is for angason unable to tender cargo for delivery during
free time, free time will be extended for a period equal to the duration of the
carrier's inability to tender the cargo.lf such condition arises after the
expiration of free time, no demurrage or first period demurrage will be charged
for a period equal to the duration of the carrier’s inability to tender the cargo.”

(Px5at7) (emphasis added)
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In addition to these terms from the bill of lading and applicable t&@iGSAis,
as noted abovexpresh incorporated into the bill of lading and was extended to govern
“throughout the carriage by sea and the entire time that the Goods are in#heastody of the
Carrier or its sub contractor . . . or after discharge therefrom as the case. m@xe(“Terms
and Conditions of the OOCL bill of lading” at paragraph D))

B.  Analysis

While the bill of lading and tariff do n@xplicitly address the situation here —
attempted delivery of cargo that is “practically valueless” and not suf@blearehouse storage
absent testing it is clear under COGSA that a shipper who lawfully refuses to accept delivery
cannot be heltable fordemurrageand related expenseB Bosung for example, the carrier
Atlanta Shipping Corp. — counterclaimed for demurrage associated with Bosefiugal to
accept damaged pip&osung 590 F.Supp. at 912n rejecting the claimthe district judge
noted that “[i]t follows from the Court’s finding that Bosung was justified ins#lg to accept
delivery of the pipe that Atlanta’s counterclaim for $81,654.84 in delay and other exparsges
be dismissed.’ld. at 915. Similarly, irLarsen where the court found that the shipper had
lawfully rejected a shipment obtten potatoes, the shipper waged“not liable to [thecarriel
for . .. demurrage, detention and related expendemsen 620 F.Supp. at 112¢f. Carqill,

Inc., 404 F. Supp. at 349vherecargoarrivedin a damaged “but nabtally useless conditigh
consigneavasobligatd to takalelivery and pay demurrage due under the charter party).

If the conduct at issukere ended with Crystal's refusal to take delivery, that
would be the end of the matter ftér rejecting the shipant andarranging foithe joint survey,
however Crystal instructed Orient not to sell otherwise dispose of the cargo. In an August 28,

2009letter to OrientCrystal’'s counsel demand#uhat Orient “take no action whatsoever to sell,
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dispose of or otherwise impair the rights of Crystal Gowbde subject cargontil notified to do
soby Crystal Cove or its attorneys(Px 15at 2 Similarly, in a March 12, 2010 lettermnearly
seven months laterGrystalcontinued to “demand[] that no sale of thegoatake place."(Ex. J
at OOCIL-00484) Having demanded that Orient continue storing the frozen tilapia for seven
months,Crystalbearsresponsibility for reasonabtgorage fees.

Orientargueghat Crystal is liable for thapplicabledemurrage fees under the bill
of lading and tariff, and asserts that these fees amount to $77,350. As noted above, however,
Orient’s delivery of “practically valueless” cargo defeats its claim for deagar Even
assuming arguendbat the demurrage terms in the bill of lading and tariff apply, Orient would

have an obligation to mitigate its damagé®L Co. PTE Ltd. v. Blue Water Shipping U.S. Inc.

592 F.3d 108, 111 (2d Cir. 201@prrier had obligation to mitigattss damagesvhereshipper

failed to pick up cargo)iting Ellerman 288 F.2d at 290)The evidence dtial demonstrates

that— once testing established that the spoiled tilapia would not contaminate otheerie®d
stored at USCS USCS would have agreeddtmre the cayo forthe entire August 2009 to
March 2010 period a cost of $4,390. (Tr. 119-122)here is no contrary evidence as to
reasonable storage fees.

Given Crystal’'s unreasonable demand — for seven moritiet ©rientnot
dispose of the spoiled cargo, the Court finds @ratnt is entitled to storage femsthe amount
of $4,390.

[I. SPOLIATION

Crystalseeks unspecifiesnctionsagainstOrient because of ifgilure to
produce certain records reflectjngter alia, the temperature inside the malfunctioning container

between August 4, 2009 and August 6, 2009. (Def. Supp. Findings of Fact § 58)

25



Where a party seeks sanctions based on spoliation of evidence, it must establish:

(1) that the party having control over the evidence had an obligation to preserve it
at the time it was destroyed; (2) that the records were destroyed “with aleulpab
state of mind”; and (3) that the destroyed evidence was “relevant” to the party's
claim or defense such that a reasonable tfefact could find that it would
support that claim or defense.

Residential Fuding Corp. v. DeGeorge Fin. Coy306 F.3d 99, 107 (2d Ci2002).

While it is not clear why theontainer’s temperature data recorder stopped
recording temperature information on August 4, 2009, it is equally unclear what Woield
gain by tampering with the temperature data recorder or by failing toqggedoords for the
period after August 4, 200Recods produced by Orient and introduced at trial show the
steadily rising temperature in the contaibetween July 30 and August 4, 2009, when Orient
attempted to deliver the cargo at USCS. This was the critical time périarecords produced
by Orientand introducedt trialdemonstrate that the refrigeration unit was not functioning
properly and that the temperature inside the container was much higher than theilgf |
required. (Px 24) There is no evidence that Orient destroyed records“sutpable state of
mind,” nor is there any reason to believe that Crystal suffered prejudicesdteof the failure
to produce the records at issu@rystal’s claim forspoliation sanctions is therefore denied.

V. ATTORNEY S’ FEES

Both sideshave moved for attorney&es. Orientrelies on théill of lading,
which provides for an award of attorneys’ fees where the shipper has breacheadatsookl
under the bill of lading. (Px 2 at 185) As discussed above, Crystal was entitletefect
delivery of the spoiled fish; accordingly, Orient has no right to attorfiess.

Crystal seeksattorneys’ fees under general maritime law principles. “Generally,

attorneys’fees awards in admiralty suits are discretionary and based onrgfofdad faith.”
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Karo Mumessillik Ve Dis Tiscaret Ltd. STI v. Napoli Chemicals, K$o. 09 Civ. 3204(HB),

2009 WL 2365238at *7 (S.D.N.Y.Aug. 3 2009 (citing New York Marine & Gen. Ins. Co. v.

Tradeline (L.L.C.)266 F.3d 112, 130 (2d Cir. 2001)). To show bad faitfgrey mustoffer

clear evidence that its adversdepmmenced or conducted an action in bad faith, vexatiously,

wantonly, or for oppressive reasons.” Dow Chem. Pac., Ltd. v. Rascator Mar7&A:.2d

329, 344 (2d Cir.1986)Iln considering whether a party actedad faith, the inquiry is
“whether a reasonable attorney could have concluded that facts supportirajrtheigiht be

established, not whether such facts actually had been establiZi@dda Avenue Realty Corp.

v. Hornbeck Offshore Transportation, LL®lo. 04 Civ. 9651 (KNF), 2007 WL 4326114},*1

(S.D.N.Y. Dec. 4, 2007)x{ting Nemeroff , DDS v. Abelsqr620 F.2d 1078, 1088 (2d Cir.

1977)). SeeOne Beacon Ins. Co. v. Old Williamsburg Candle Cdvoe. 03 Civ. 6901(LAK),

2006 WL 2623244, at *1 (S.D.N.Y. Sept. 13, 2006) (granting partial attorneys’ fees where

carrierlacked any basis for disputing ageraspect of defen¥elhypin Steel Co. v. Certain

Bills of Lading Issued for Cargo of 3017 Metric Tons, Moré.ess of Hot Rolled Steel Plate

No. 96 Civ. 2166(RPP), 2002 WL 31465791 (S.D.N.Y. Nov. 4, 2002) (attorneys’ fees awarded

for defendants’ bad faitim bill of lading transactioy aff'd in rel. part 82 Fed.Appx. 738 (2d

Cir. 2003). “[A]n award of feesunder the bad faith exception will only be upheld where there is
‘clear evidence’ that the actions were ‘without color’ and were brodghtéasons of

harassment or delay for other improper purposes.”™ Zim Israel Navigation Co., Ltd B. 3-

Imports, hc, 29 F. Supp.2d 186, 194 (S.D.N.Y., 1998) (quofduyv Chem. Pac. Ltd782 F.2d

at 345) {nternal citations omitted)
Having heard the evidence at trial, the Court concludes that Orient acted in bad

faith to the extent that it contested liability. WHhdeient’'s arguments regarding damages were

27



not entirely frivolousit offeredno colorableargument as to liabilitj. There was never any
disputethat thefrozen tilapia was presented to Orient in good condition, thaethigeration

unit in Orient’s container malfunctioned, and that, as a result, the aarged at USC®n
August 4, 2009 in a damaged condition. Orient offered no explanation as to why it had not
moved the frozen tilapia into a working container on August 1, 2009, when it disddier
malfunction. Orient likewise did not explain why the fish was not transloaded on Aughet?2.
Orient provided no credible explanation as to why it refused to transload the fish ort Augus
2009,when it first notified Crystal of the malfuncti@and Crystal requested that the fish be
transloaded into a working container.

Moreover,Orient’s defense as t@bility was pursued in the face of
contemporaneous documents from Orient employees demonstrating that thejooddbet it
was necessarydhthe tilapia be transloaded into a working container “ASAP.” Finalllyf
thecritical facts concerning liability were in Orient’s possession at the outties sliit.

Becausérienthad no colorabldefensdo Crystal’s counterclainasto liability,
the Court concludes that that defense was pursued in bad faith and for purposesasidielay
vexatiousnessCrystal's application for attorngyfees is granted to the extent it is premised on

Orient’s challenge to Crystal’s counterclaim asiability.

® Where food cargo arrives at its destination in a damaged condition, carriers comtipotdyes
to liability. See e.q, Fortis 320 F. Supp.2d 95 (liability conceded; damages dispuDedsert
Service, Inc. v. M/V Msc Jamie/Rafagl9 F. Supp.2d 504 (S.D.N.Y. 2002) (shipment of
frozen desserts thawed during carriage; carrier stipulated to liahilitsgilidac., 404 F.Supp.
342 (cargo of creosoteentaminated molasses; carrier admitted liability)
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CONCLUSION

For the reasons stated above, judgment is to be entered in favor of (1) Orient on
its claim for demurrage in the amount of $4,390; (2) Crystal on its counterclaim in the amount of
$60,860. Each party is entitled to pre-judgment interest on its award, with interest to run from
August 4, 2009.

Crystal will file a supplementary submission in connection with its application for
attorneys’ fees by February 17, 2012. Orient will file any opposition by February 24, 2012.

Dated: New York, New York
February 10, 2012 SO ORDERED:

faJ/\) Pody I

Paul G. Gardephe
United States District Judge
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