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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STEPHANIE SUTHERLAND, on behalf of
herself and all others similarly situated,

Raintiff,

-against- OpinioandOrder
10 Civ. 3332 (KMW) (MHD)

ERNST & YOUNG LLP,

Defendant.

KIMBA M. WOOD, U.S.D.J.:

Defendant Ernst & Young LLP (“Ernst & Young”) moves for reconsideration of this
Court’s March 3, 2011 Order denying its motion tendiiss or stay the proceedings and compel
arbitration. Sutherland v. Ernst & Young LL.F68 F. Supp. 2d 547 (S.D.N.Y. 2011).

l. Overview

Plaintiff Stephanie SutherlarfdSutherland”) brings thigoutative class action against
her former employer, Ernst & Young LLP (st & Young”), pursuant to the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. § 201 etgseand Title 12 of the Codes, Rules and
Regulations of the State of Wevork, 12 N.Y.C.R.R. § 142-2.2Sutherland alleges that Ernst
& Young wrongfully classified her as exempoiin the overtime requirements of FLSA and New
York law and failed to properly compensate laeg others similarly situated, for hours worked
in excess of 40 hours per week. Sutherland seeks compensatory damages for 151.5 hours of

unpaid overtime wages, which anmbsito an actual loss of $1,867.02.
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As a condition of her employment, Settand consented the “Ernst & Young
Common Ground Dispute Resolution Program” (thgreement”). The Agreement requires
binding arbitration and permits the dration on an indiwlual basis only.

Ernst & Young moved to dismiss or stay fireceedings and to compel arbitration of
Sutherland’s claims on an indial basis. (Dkt. No. 27 After examining the evidence
submitted, this Court found that the particularégment in this case was unenforceable because
it prevents Sutherland from vindicating her statutory rigBistherland 768 F. Supp. 2d at 554.

Ernst & Young now moves foeconsideration of this Coustorder. (Dkt. No. 82.)

Ernst & Young argues that thioGrt’s finding that Sutherlandauld be unable to vindicate her
statutory rights was clearly emeous. (Ernst & Young’'s Mot. fdRecons. (“Def.’s Mot.”) at 2-
5.) Ernst & Young also arguesatithe statements of Suthertbs counsel regarding discovery
constitute new evidence of Sutherland’s williega to proceed on an individual basis. (Def.’s
Mot. at 5-8.) Finally, Ernst & Young points ¥hat it believes are twchanges in controlling
law. First, Ernst & Young argues that the Second Circuit’s holditglian Colors Rest. v. Am.
Express Travel Related Servs. (884 F.3d 187, 197 (2d Cir. 2011) altered the burden that
Sutherland must meet to prove thabitration is cost4whibitive. (Def.’s Mot. at 8-10.) Second,
Ernst & Young contends thtte Supreme Court’s holding AT&T Mobility LLC v. Concepcion
(“Concepcioi), 131 S.Ct. 1740 (2011) effectively overrulils Court’s prioranalysis. (Def.’s
Supplemental Mem. in Supp. of Ernst & Young LLRIst. for Recons. (“Def.’s Suppl. Mem.”)

at2.)



Il. Legal Standard

Local Civil Rule 6.3 provides that a parhay submit a motion for reconsideration
“setting forth concisely the matters or contraglidecisions which counsel believes the court has
overlooked.” Reconsideration is appropriate amhere there is “an intervening change of
controlling law, newly available evidence, or theed to correct a clear error or prevent manifest
injustice.” Official Comm. of Unsecured Creditao$ Color Tile, Inc. v. Coopers & Lybrand,
LLP, 322 F.3d 147, 167 (2d Cir. 2003). The nmyvparty bears the burden of proafnited
States v. Int’l Bhd. of Teamste®47 F.3d 370, 391 (2d Cir. 2001)Reconsideration of a
previous order by the court is an extraordinm@myedy to be employed sparingly in the interests
of finality and conservation of scarce judicial resourcéddyd v. City of New YoriNo. 08 CV
1034, 2011 WL 5879428, at *5 (S.D.N.Mov. 23, 2011) (Scheindlin, J.).
lll. Ernst & Young’s Motion

Ernst & Young raises three separate grodndseconsideratiorclear error, new
evidence, and intervening changes in controlling |Zhe Court addresses each in turn.

A. Clear Error

In this Court’s order denying the motion taweel arbitration, the @urt found that “[t]he
record supports Sutherland’s argument thatdpant to the Agreement] her maximum potential
recovery would be too meager to justify thenses required for thedividual prosecution of
her claim.” Sutherland 768 F. Supp. 2d at 551.

Ernst & Young contends thdtis finding was clearly eoneous. It argues that the
Agreement “ensures that fees and costs are regdoeein arbitration téthe same degree as in

court.™ (Def.’s Reply Mem. in Supp. of Emn& Young LLP’s Mot. for Recons. (“Def.’s

! Section IV(P)(3) of the Agreement diégahe payment of “attorney feeschnther expenses” and provides that
“Each party will be responsible for the party’s own attornégés and related expenses, but the Arbitrator will have
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Reply”) at 2.) Sutherland, however, faces a situation very similar to that of the plaintiffs in
Italian Colors Rest. v. Am. Express Travel Related Servg'SmEX |”), 554 F.3d 300 (2d Cir.
2009) andtalian Colors Rest. v. Am. Exgss Travel Related Servs. CGAmEXx 11”), 634 F.3d
187 (2d Cir. 2011).

Similar to Ernst & Young, the defendantsAmEx largued that the arbitration agreement
in that case ensured that costd &ees would be recoverable ibiration to the same degree as
in court. 554 F.3d at 318. The Second Ciroevertheless invalidedl that arbitration
agreement, which waived any right to collectiveqaedings, because the plaintiffs in that case
demonstrated that they otherwise would havenhenable to bring thestatutory claims “in
either an individual or collective capacityld. at 314. The court iIAmEXx Ifound that each
plaintiff—if forced to proceed on an individubhsis—would incur discovery costs amounting to
hundreds of thousands of dollars in orderetwover average damages of approximately $5,000.

Id. at 308. Such costs, including expert feesre largely not compensable because “when a

authority to provide for ienbursement of the Employee’s attorneged, in whole or part, in accordance with
applicable law or in the interest of justice.” (DexflDea Reece, dated August 19, 2010 (“Reece Decl.”) Ex. D.)

Ernst & Young states that “[t]he parties’ agreement explicitly mandates a fee award ‘in accordance with applicable
law,” which requires that a prevailing plaintiff be awarded her fees.” (Def.’s Reply at 2.)

The plain text of the Agreement, however, does not mandate or require anything — it states tihlky th
Arbitrator will have authority” to reimburse fees if applicable law and the interest of justice would also permit
reimbursement of fees. The Agreement also prohibits timboesement of costs or expenses. It states that each
party is “responsible for the party’s own attorney’s feabratated expenses” but thdodrator “will have authority
to provide for reimbursement of tRgnployee’s attorneys fees.” (Reece D&X. D.) By explicitly describing
expenses as each party’s own responsibility and then saying nothing about the possible reimbursement of those
expenses, the Agreement appears to prevent shifting of costs or expenses on behalf of a prevailing plaintiff.

The Agreement also provides that “[t]he parties’ intent is for Arbitrator fees and other costs of the
arbitration, other than filing and administrative feedyeécshared equally to the extent permitted by law.”
Sutherland understaadly believes that this provisiowill require her to pay a sigintint amount of the costs of the
arbitration. (Decl. of Stephanie Sutherland, dated September 2, 2010 (“Sutherland Degl.”) |

Perhaps recognizing the arguablyanscionable aspects of the Agresnthat it had drafted, Ernst &
Young included two stipulations in its Reply Memorandum of Law In Support of Ernst & Young’s Motion to
Dismiss. Ernst & Young stipulated that it would “bearaaininistrative costs and arbitrator fees” and that “plaintiff
is entitled to recover in arbitration any fees and costs tleat@hid recover in court if she prevails on her claims.”
(Def.’s Reply at 5.)Id. These stipulations address the most obvious obstacles to Sutherland’s vindication of her
claims, but, as discussed below, do not address the issues discussed by the Secondt@li@uiCiolors Rest. v.

Am. Express Travel Related Servs. anEx ), 554 F.3d 300 (2d Cir. 2009) aftelian Colors Rest. v. Am.
Express Travel Related Servs. GemEXx 1), 634 F.3d 187 (2d Cir. 2011).
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prevailing party seeks reimbursement for fees fraits own expert witnesses, a federal court is
bound by the limit of 28 U.S.C. § 1821(b),” which is currently $40 per tthyat 318;see also
Crawford Fitting Co. v. J.T. Gibbons, Inel82 U.S. 437, 439 (1987). Although the Second
Circuit found that the cost of psecuting an individual claim wasohibitive relative to that
individual’'s potential recover the court found that, if broughbllectively, the sharing of
discovery costs across numerq@laintiffs would make prosetion of the claim viable. The
Second Circuit therefore hellde class action waiver WmEx lunenforceable under the federal
substantive law of arbitration and severedwiagver from the remainder of the arbitration
provision, remanding to the district court for funtipeoceedings, either icollective arbitration
or as a collective actiorb54 F.3d at 321.

American Express appealectBecond Circuit’'s decision AmMEXx land the Supreme
Court granted certiorari, vacated, and remandeddbe for further consideration in light of the
Supreme Court’s holding i&tolt-Nielsen S.A. v. AnalFeeds Int’l Corp.130 S.Ct. 1758
(2010)? Am. Exp. Co. v. Italian Colors Re4B0 S.Ct. 2401 (2010). On remand, the Second
Circuit interpretedstolt-Nielserto preclude courts from ordag class arbitrabin but not from
finding contractual language voidrfpublic policy or other reason®&mEx 11,634 F.3d at 199-
200. The Second Circuit panelAmEx Ilfound that “the only economically feasible means for
enforcing [plaintiffs’] statutory ghts is via a class ach” and concluded agaithat “as the class
action waiver in this case preckglplaintiffs from enforcing #ir statutory rights, we find the

arbitration provision unenforceable.” 634 F.3d at 198-99.

2 In Stolt-Nielsenthe Supreme Court addressed whether imposass @rbitration on parties whose arbitration
clauses are “silent” on that issue is consistent with the Federal Arbitration Act (JFABD S.Ct. 1758 (2010).

The Court emphasized that “the FAA imposes certain nflesndamental importance, including the basic precept
that arbitration is a matter of consent, not coerciwh,at 1773, and held that “a party may not be compelled under
the FAA to submit to class arbitian unless there is a contractual basis for concluding that thegometgdto do

s0.” Id. at 1758 (emphasis in original).



Relying onAmEXx landll, this Court denied Ernst & Young’s motion to compel
arbitration on the grounds thattklass waiver provision in tlagbitration agreement precluded
Sutherland from enforcing her statutory righthe Court was aware that Ernst & Young's
stipulations purported to ensutet fees and costs would eoverable in arbitration to the
same degree as in court, and it was also awarghaituation Sutherlarfdces is parallel to the
situation inAmMEXx landll, in that Sutherland demonstrateditthe waiver of class arbitration
would force to bear costs thabwuld preclude her from bringing hstatutory claims in either an
individual or collective capacity. TheoQrt accordingly does ndind clear error.

B. New Evidence

In the declaration that Sutherland sutided in opposition to Defendant’s motion to
compel arbitration, Sutherland sdtthat “I surely would drop mglaims if | am compelled to
proceed in arbitration.” (Sutharid Decl. {1 2.) In a hearing before Magistrate Judge Dolinger,
Sutherland’s counsel argued that discovery should proceed even though class certification had
not yet been decided. Asked whether a defialass certificatiomvould render discovery
moot, Sutherland’s counsel argubdt any discovery would dtthe relevant for Sutherland
individually, if she continued with an individualaim, or for the opportity to file another
motion for class certification, if counsel could pioio additional evidence that emerged from
discovery. Ernst & Young interpiethis statement by Sutherland’s counsel as new evidence that
Sutherland could pursue an individlaation and vindicatler rights in indivilual arbitration.

The Court does not perceive the statemeh&utherland’s coume$to constitute new
evidence that warrants reconsideration. Sildhdis counsel was adeating for the beginning

of at least limited discoverynd expressing ways in which thdgscovery could be relevant if



class certification were denied. The statemehutherland’s counsetgarding hypotheticals
do not alter the facts before this Cosuiftficiently to warrant reconsideration.

C. Changes in Controlling Law

Ernst & Young points to what believes are two changén controlling law. In its initial
Motion for Reconsideration, Bst & Young argues that the&nd Circuit’'s holding imEXxI|
newly articulated the burden theplaintiff such as Sutherid must meet to prove that
arbitration is cost-prohibitive(Def.’s Mot. at 8.) Ernst & Yowg contends that Sutherland fails
to meet that burdend. In its subsequent Supplement&morandum in Support of its Motion
for Reconsideration, Ernst & Young argues that the Supreme Court’s hold\igih Mobility
LLC v. Concepcionl31 S.Ct. 1740 (2011) may call into quest#onExl andll. (Def.’s Suppl.
Mem. at 2.) Ernst & Young further argues thragardless of those @S continuing validity,
this Court’s Order “cannot surviv@oncepciorbecause it disfavors arbitration exactly as did the
Discover Bankule” struck down by the Supreme Courfoncepcion Id.

1. Italian Colors Rest. v. Am. Express Travel Related Servdl GAmMEX 1)

In AmEX | the Second Circuit helddahthe enforceability of elass action waiver must
be determined on a case-by-case basis, considin totality of the circumstances including,
but not limited to, “the fairnessf the provisions, the cost to ardividual plairtiff of vindicating
the claim when compared to the plaintiff's pdtahrecovery, the ability to recover attorneys’
fees and other costs and thusaitlegal representation to proseethe underlying claim. . . .”
554 F.3d 300, 321 (quotirigale v. Comcast Corp498 F.3d 1216, 1224 (11th Cir. 20Q7The
Second Circuit reiterated this holdingAmEXx Il 634 F.3d 187 at 199AmEXxIl explicitly states
that the section cAmEX Ithat sets out the factors to be comsadl in this analysis still applies.

Id.



The Court applied this cass~case analysis when it firdenied Ernst & Young’s motion
to compel arbitration. 768 F. Supp. 2d 547, 550-54. FolloAm&Xx | this Court found that
Sutherland had made an adequate showifgeopotential damages and costs and had
“substantially demonstrated that an inabilityptosecute her claims on a class basis would be
tantamount to an inability to assert haigls at all.” 768 F. Supp. 2d 547, 553 (internal
guotations omitted). Given thAmEXx llexplicitly affirmed thecontinuing relevance of the
factors the Second Cuit had laid out irAmEXx | the Court fails to se& change in controlling
law in AmEXx llthat would require reconsideration.

2. AT&T Mobility LLC v. ConcepcioftConcepcion)

After the Supreme Court decid&tblt-Nielserand the Second Circuit issued its decision
in AmEXx 1| the Supreme Court considereddancepciorfwhether the FAA prohibits States
from conditioning the enforceabilityf certain arbitration agreemts on the availability of
classwide arbitration procedurésl31 S.Ct. at 1744. The plaintiffs in that case, the
Concepcions, had signed an arbitratioreagrent with AT&T Mobility LLC (“AT&T”)
requiring that all claims be brougint their individual capacitiesnly, and not as part of a class
or collective proceedingld. The district and appellate coudsnied AT&T’s motion to compel
arbitration because they fouttte class waiver provision umescionable under California law,
pursuant to a doctrine articulateg the California Supreme Courtiscover Bank v. Superior
Court, 113 P.3d 1100 (2005), which invalidated marasslwaivers in contracts of adheston.

AT&T alleged that the doctrineras “applied in a fashion thdisfavors arbitration” and the

% Applying the California unconscionability framework tass action waivers, the California Supreme Court held in
Discover Bankhat: “when the waiver is found in a consumentcact of adhesion in a setting in which disputes
between the contracting parties predictably involve small amounts of damages, and whitegidsthat the party

with the superior bargaining power has carried out a scheme to deliberately cheat large numbamefsons of
individually small sums of money, then . . . the waiver becomes in practice the exemption of the party ‘from
responsibility for [its] own fraud, or Miful injury to the person or propertyf another.” Undethese circumstances,
such waivers are unconscionable under California law and should not be enforced.” 113 P.3d 1100, 1110 (2005)
(quoting Cal. Civ. Code Ann. § 1668).



Supreme Court found that the doctrine did in fat#rfere with arbitration. 131 S.Ct. at 1747-50.
The Supreme Court held that Californi®scover Bankule was preempted by the FAA
because it “stands as an obstacle to the adeimpent and execution of the full purposes and
objectives of Congressld. at 1753.

Ernst & Young argues thatalSupreme Court’s holding @oncepcioreffectively
overrulesAmEXx Illand this Court’s previous decision. light of the Supeme Court’s decision
in Concepcionthe Second Circuit panel AMEX llis “sua sponteonsidering rehearing.”

Italian Colors Rest. v. Am. Express Travel Related Servs2Qbl U.S. App. LEXIS 19851 (2d
Cir. Aug. 1, 2011).

Ernst & Young maintains that the analysis ttédé Court applied in its Order “includes
no meaningful limits” and “thus wodlserve to invalidate most, if not all, agreements containing
class action waivers.” (Def.’s Suppliem. at 2-3.) Based on thssenario, Ernst & Young relies
on Concepciorto argue that this Courtanalysis is “inconsistent with the FAA, even if it is
desirable for unrelated reasongDef.’s Suppl. Mem. at 3 (quotin@oncepcion131 S.Ct. at
1753).)

Although the applicability o€oncepciorto the Court’s Marcl3, 2011 Order is a close
guestion, the facts before this Couiffel significantly from the facts i€oncepciorbecause
Sutherland, unlike the Concepcions, is not abldrtdicate her rights abeea collective action.
This Court’s March 3, 2011 Order also differs from Ehigcover Bankule in two further ways:

1) unlike theDiscover Bankule, which applied to class actiamivers in almost all contracts of
adhesion, thémExrule that this Court relied upon applies only to the limited set of class action
waivers that, after a case-bgse analysis, are found t@et the factors set out kAmEx | and Il

and that preclude an individuabfn being able to vindicate heasitory rights; ad 2) unlike the



Discover Bankule, which was a state common law cant doctrine that the Supreme Court
found that the FAA preempted, the analysis that Court applied is based on federal courts’
interpretation of the FAA itself.

a. Costs of the Action and Abilitto Vindicate Statutory Rights

The facts in Sutherland’s case differ fr@uoncepciorwith respect to the plaintiff's
ability to vindicate her statutory rights. The CourCioncepcioremphasized in detail the
provisions in that arbitration agreement thatdféted plaintiffs and that ensured that the
Concepcions would be able to find redress for their cldifas.at 1753. The Court relied on the
district court’s conclusion thahat “the Concepcions weretter off under their arbitration
agreement with AT&T than they would have beanparticipants in @ass action” and that,
given the provisions of the arbitration agreetn#éhe claim here was most unlikely to go
unresolved.”ld. Indeed, the questiongsented to the Court @oncepciorwas whether the

FAA “preempts States from conditioning the exsfEment of an arbitration agreement on the

* In Concepcionthe Court stated that the agreement:
. .. provides that customers may initiate disgarbceedings by completing a one-page Notice of
Dispute form available on AT&T’s Web site. AT&Tay then offer to settle the claim; if it does
not, or if the dispute is not rdged within 30 days, the customeray invoke arbitration by filing
a separate Demand for Arbitration, also availanlAT&T’'s Web site. In the event the parties
proceed to arbitration, the agraent specifies that AT&T must pay all costs for nonfrivolous
claims that arbitration must take place in the cquntwhich the customer is billed; that, for
claims of $10,000 or less, the customer may chadether the arbitration proceeds in person, by
telephone, or based only on submissions; that either party may bring a claim in small claims court
in lieu of arbitration; and that the arbitrator may award any form of individual relief, including
injunctions and presumably punitive damag€&bhe agreement, moreover, denies AT&T any
ability to seek reimbursement of atorney’s fees, and, in theent that a customer receives an
arbitration award greatéinan AT&T's last written settlememffer, requireAT&T to pay a
$7,500 minimum recovery and twice the amibof the claimant’s attorney’s fees.

131 S.Ct. at 1744 (emphasis added).

The Court also emphasiz#tht the District Court:
... described AT&T'’s arbitration agreement favorably, noting, for example, that the informal
dispute-resolution process was ‘quick, easy to asd’likely to ‘prompltifull or ... even excess
payment to the customer without the needrtwtrate or litigate’; tht the $7,500 premium
functioned as ‘a substantial inducement for the consumer to pursue the claim in arbitration’ if a
dispute was not resolved informally; and that consumers who were members of a class would
likely be worse off.

131 S.Ct. at 1745 (emphasis added).
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availability of particular proadures — here, class-widebitration — when those procedures are

not necessary to ensure that the parties tarbigration agreement aable to vindicate their

claims” AT&T Mobility LLC v. Concepcigr2010 WL 6617833 (Péiton for a Writ of

Certiorari, Filed January 25, 2010) (emphaslded). In contrast to the factsGoncepcion
Sutherland has demonstrated that she would nableeto obtain representation or vindicate her
rights on an individal basis.

Ernst & Young argues that “the assertion that class proceedings are necessary for
Sutherland to enforce her rights . . . is irrelgva (Def.’s Suppl. Mem. at 3.) The Court,
however, believes that an employee’s abilityitadicate statutory rigstguaranteed by FLSA is
highly relevant. Concepcioremphasized that thequisions of the arbittéon agreement in that
case were more favorable to the plaintiffs thaslass action. Suthand, in contrast, has
established her inability to vindicaterheaims pursuant to the Agreement.

To support its argument that Sutherland’s aptlit vindicate her ghts is irrelevant,

Ernst & Young points to theatement by the majority i@Goncepciorthat “[t]he dissent claims
that class proceedings are necessary to prossatie-dollar claims that might otherwise slip
through the legal system. ... But States canmptire a procedure thatiisconsistent with the
FAA, even if it is desirable for unrelatedasons.” 131 S.Ct. at 1753. There is a difference,
however, between claims that might slip through the cracks because plaintiffs choose not to
prosecute them individually, and claims for whahlaintiff seeks redress but is precluded from
vindicating her rights. This difference istlifference between the situation faced by the
Concepcions and that faced by Sutherland. Timestef the arbitration agreement at issue in
Concepciorensured that the Concepcions could bthejr claim in arbitation on an individual

basis, either representing theiss or with counsel. The fact that a plaintiff in the same
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situation as the Concepcions might choose notake a claim for such a small overcharge is not
the Court’s concern, even if a class-action lawgeht be eager to brg the case on behalf of
all similarly situated plaintiffs, but for the cksction waiver. By contrast, the terms of the
arbitration agreement and the cost of discovei§utherland’s case preclude her from redressing
alleged FLSA violations.

Sutherland’s case is similar instead toatitons discussed by the Supreme Court in
which it has stated that it may not enforcetcactual agreements that would operate “as a
prospective waiver of a party’gyht to pursue statutory remedieBlitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc4,73 U.S. 614, 637, n.19 (1985ge also Green Tree Fin. Corp.-
Alabama v. Randolptp31 U.S. 79, 90 (2000). Indeed, the Second Circuit has made clear that
plaintiffs’ opportunity to vindicatéheir statutory rights is indeedegant, and that contracts that
preclude enforcement of statutory rights may be unenforceaAbiEx 1| 634 F.3d 187, 19%ee
alsoRagone v. Atl. Video at Manhattan 505 F.3d 115, 125 (2010) (“[A] federal court will
compel arbitration of a statutory claim only ifgtclear that the prospective litigant effectively
may vindicate its statutory causeaation in the arbitral forum, sh that the statute under which
its claims are brought will continue to serve bitglremedial and deterrent function”) (internal
guotations omitted)Raniere v. Citigroup In¢2011 WL 5881926 at *12-20 (S.D.N.Y. Nov. 22,
2011) (Sweet, J.) (finding waiver of FLSA collective action unenforceablen—Oster v.
Goldman, Sachs & Cp785 F. Supp. 2d 394, 406-11 (S.D.N.Y. 2011) (Francis, J.) (denying a
motion to compel arbitration because it wouldyant the plaintiff from having the opportunity

to vindicate her Title VII peiern and practice claims).

® Other Courts of Appeal consideritite issue have also found that agrerta waiving statutory rights may be
unenforceableSee e.gKristian v. Comcast Corp446 F.3d 25, 47-48 (1st Cir. 2006) (finding provision of
arbitration agreements barring the reexy of treble damages in an antitraase invalid because it prevented the
vindication of a federal statutory rightiadnot v. Bay, Ltd.344 F.3d 474, 478 n. 14 (5th Cir. 2003) (finding
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Congress found that the fundamental priod&s of minimum wages and overtime pay
enacted in FLSA are crucial to the maintenamfcthe minimum standard of living necessary for
health, efficiency and general well-being of bgj and courts have found these protections thus
particularly inappropriate to be waiveéd29 U.S.C. § 202(aBarrentine v. Arkansas-Best
Freight System, Inc450 U.S. 728, 739-40 (198Bprmann v. AT&T Commc'ns, In@75 F.2d
399, 401 (2d Cir. 1989) (“Private waiver of cted under [FLSA] has been precluded by such
Supreme Court decisions Beooklyn Sav. Bank v. O'NeiB24 U.S. 697 (1945), amlA. Shulte,
Inc. v. Gangi 328 U.S. 108 (1946).”). The Supref@eurt addressed the validity of an
employee’s waiver of the liquidatelamages provision of FLSA Brooklyn Savings Bank v.
O’Neil, 324 U.S. 697 (1945). IBrooklyn Savings Bankhe Court held that:

The legislative history of the Fair LaboraBtlards Act shows an intent on the part
of Congress to protect certain groupshe population from substandard wages
and excessive hours which endangered thiemal health and well-being and the
free flow of goods in interstate commercEhe statute was a recognition of the
fact that due to the unequal bargainpmyver as between employer and employee,
certain segments of the population regdifederal compulsory legislation to
prevent private contracts on their pattich endangered tianal health and
efficiency and as a result the free movenwrgoods in interstate commerce. . . .
No one can doubt but that to allow waiarstatutory wages by agreement would
nullify the purposes of the Act. We are of the opinion that the same policy
considerations which forbid waiver basic minimum and overtime wages under
the Act also prohibit waiver of the grloyee’s right to liquidated damages.

agreement waiving punitive and exemplary damages in a Title VII case unenfordealasldno v. Avnet Computer
Techs., In¢.134 F.3d 1054, 1062 (11th Cir. 1998) (finding agreement insulating defdrmtardamages and
equitable relief unenforceable). In different context, the National Labor Relations @sareécently found that
pursuant to the Norris-LaGuardia Act “an arbitratioreagnent imposed upon individual employees as a condition
of employment cannot be held to prohibit employees from pursuing an employment-related classgecaligotivt
action in a Federal or State cou.R. Horton, Inc.N.L.R.B. No. 12-CA-25764 (Jan. 3, 2012).

® Indeed, the “Court’s decisions interpreting the FLSA have frequently emphasized the nonweitablef an
individual employee’s right to a minimum wage and to overtime pay under the Act. Thus, we hakhatHel&A
rights cannot be abridged by contracbtherwise waived because this wbtrdullify the purposes’ of the statute
and thwart the legislative policies it was designed to effectu@artenting 450 U.S. at 740; but s&ilmer v.
Interstate/Johnson Lane Corp00 U.S. 20, 33-35 (1991) (distinguishiBgrrentinés holdings regarding
arbitration under a collective-bargaig agreement from agreemetdsarbitrate statutory claims).
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Brooklyn Sav. Bank v. O’'NeiB24 U.S. 697, 706-707 (1945ge alsAlamo Found. v. Sec’y of
Labor, 471 U.S. 290, 302 (1985) (“[T]he purposes di$A] require that it be applied even to
those who would declaits protections.”).

The facts before this Court establish ttat Agreement at issue in this case would
operate as a waiver of Sutherland’s right tasperher statutory remedi pursuant to FLSA.
The Court therefore finds the doctriadiculated by the Supreme CourtGoncepcion
inapplicable to the different facts Sutherland faces.

b. Limited Applicability

Contrary to Ernst & Young'sepresentations, the analysis that this Court applied in
Sutherland’s case does include meaningful linsigcifically those set olay the Second Circuit
in AmEx landll. Recognizing that fedal policy favors arbittion and considering
Sutherland’s case on its merits, the Court evatljaeong other things, the cost to an individual
plaintiff of vindicating her clainelative to her potential recoyeand her ability to recover
attorneys’ feesind other costs.

In Concepcionthe Supreme Court held that CaliforniBiscover Bankule was without
limits because it mechanistically appliedathesion contracts involving small amounts of
damages and was applied in a manthat disfavored arbitrationd. at 1746. Th®iscover
Bankrule did not take into accountelpotential for a plaintiff to bable to vindicate the rights
allegedly infringed in individuarbitration. The rule that éhSecond Circuirticulated in
AmEXx landll, and that this Court applied in its priorimipn, in contrast, requires a case-by-case
analysis that considers, among other things, thigyatf a plaintiff to obtain legal representation
and resolve her claims.

c. Basis in Federal Courts’ Interpretation of the FAA
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The case currently before the Court also differs f@oncepcionn that Sutherland’s
objection to the motion to compel arbitration as®ut of federal courts’ interpretation of the
FAA itself, while theDiscover Bankule struck down ifConcepciorwas grounded in state
common law of contracts. KBoncepcionthe Court applied a preg@tion analysis and found
that “States cannot require a progeglthat is inconsistent withél=AA, even if it is desirable
for unrelated reasons.” 131 S.@t.1753. In contrast, the ruleetecond Circuit articulated in
AmEXx landll, which this Court applied, arises frahre FAA itself and the federal common law
of arbitrability and is consistent with the FAA.

Ernst & Young argues that it is “immaterialhether the Court’s ordés based on a state
law doctrine such aliscover Banlor federal common law. @.’s Supplemental Reply Mem.
(“Def.’s Suppl. Reply”) at 1.) Ernst & Youngghlights the Supreme Court’s statement in
Concepciorthat “a federal statute’s saving clausaruat in reason be consed as [allowing] a
common law right, the continuedistence of which would be absolutely inconsistent with the
provisions of the act. In othearords, the act cannot be helddestroy itself.” 131 S.Ct. at 1748
(internal quotations omitted$ee alsdef.’s Mot. at 4.

Indeed, federal common law is generally prpted by the enactment of a federal statute
on the subjectMatter of Oswego Barge Cor664 F.2d 327, 335 (2d Cir. 1981) (“While
federalism concerns create a presumptionnsg@reemption of state law, including state
common law, separation of povgezoncerns create a presuraptin favor of preemption of
federal common law whenever it can be saat ongress has legistat on the subject.”)
(internal citations omitted). In Sutherlandase, however, this Court is not applying a
preexisting common law right preempted by the FAgiher, it is following the Supreme Court’s

and the Second Circuit’s interpretation of the FAA itself.
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Section 2 of the FAA providesdhan agreement to arbitrate “shall be valid, irrevocable,
and enforceable, save upon such grounds asaat/ or in equity for the revocation of any
contract.” 9 U.S.C. 8§ 2. “The effect of thection is to create a body f&#deral substantive law
of arbitrability, applicable to any arbitrati@greement within the coverage of the Adifbses
H. Cone Mem’l Hosp. v. Mercury Constr. Cqor60 U.S. 1, 24 (1983).

The FAA codifies a federal fioy that strongly favors arbiation as an alternative
dispute resolution procesdloses H. Coned60 U.S. at 24Collins & Aikman Prods. Co. v.

Bldg. Sys., In¢58 F.3d 16, 19 (2d Cir. 1995). The primary purpose of the FAA is to “place
arbitration agreements upon the same footingtlasr contracts” and to ensure that private
arbitration agreements are erded according to their terms&ilmer v. Interstate/Johnson Lane
Corp, 500 U.S. 20, 24 (19913ee alsd/olt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford
Junior Univ, 489 U.S. 468, 478 (1989).

Federal statutory claims may be apprataly resolved through arbitratiofRodriguez de
Quijas v. Shearson/American Express, #@0 U.S. 477 (1989). Part of the reason why federal
statutory claims may be resolved through aakiin is because “[b]y agreeing to arbitrate a
statutory claim, a party does not forgo the samtsve rights affordedly the statute; it only
submits to their resolution in an arhitrrather than a judicial, forum Mitsubishi Motors Corp.

v. Soler Chrysler-Plymouth, Inet73 U.S. 614, 628 (1985). “Even claims arising under a statute
designed to further important social policies mayti@trated because so long as the prospective
litigant effectively may vindicatlis or her statutory cause ofian in the arbitral forum, the

statute serves its functiongsteen Tree Fin. Corp.-Alabama v. RandolpB1 U.S. 79, 90

(2000) (internal quotations omitted).
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Indeed, the Supreme Court haatstl that an agreement to arbitrate may not be enforced
if proceedings “in the contractual forum will be gravely difficult and inconvenient that [the
resisting party] will for all practical purposes be deprived of his day in cdditistbishi
Motors,473 U.S. at 63%ee alsad. at 637, n.19 (if an arbitratn agreement operated “as a
prospective waiver of a pargyright to pursue statutory redies. . ., we would have little
hesitation in condemning the agreement as agpuigic policy.”). TheSupreme Court has also
recognized that large arbitratigosts “could preclude a litigant . from effectively vindicating
her federal statutory rights the arbitral forum” and thusmake the arbitration agreement
unenforceable Green Tree Fin. Corp.-Alabama v. RandolpB1 U.S. 79, 90 (2000).

The Supreme Court’s statementdMlitsubishi MotorsandRandolphinterpret Section 2
of the FAA to recognize that & contract would preclude a litigafinom effectively vindicating
her federal statutory rights, it may not be enforc€dncepcioraddressed a set of facts distinct
from those discussed by the CourMitsubishi MotorsandRandolph and nowhere did the
Court inConcepciorindicate that eithavlitsubishi Motorsor Randolphor the logic they put
forth were overruled. The basis of the rule set forthrimEx landll and followed by this Court
in its prior opinion is thus distinct from the state commonascover Bankule preempted in
Concepcion Indeed, the rule that this Court followedSatherlands consistent with the FAA
and its purpose of placing “attation agreements upon the sdimating as other contracts.”
Gilmer, 500 U.S. at 24. The savings clause intisa@ of the FAA provides that arbitration
agreements are “enforceable, save upon sumlmgs as exist at law or in equity for the

revocation of any contract.” 9 U.S.C. § 2. isTeavings clause, andetiule that this Court

" The Court inRandolphheld that where “a party seeto invalidate an arbitraticrgreement on the ground that
arbitration would be prohibitively expensive, that partgrisehe burden of showing thikelihood of incurring such
costs.” 531 U.S. 79 at 92. The Colatind that the record in that case did not establish that the plaintiff would be
unable to vindicate her rights, and did not address how detailed the showing of prohibitive expense must be.
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applied pursuant to the savings clause, ensure that the arbitral forum maintains its standing as a
legitimate alternative to traditional litigation in which individuals can vindicate their statutory
rights. See Kristian v. Comcast Corp., 446 F.3d 25, 37 (1st Cir. 2006).

Accordingly, the Court does not believe that Concepcion constitutes an intervening
change in the law that controls the facts before it.

IV. Conclusion

For the foregoing reasons, Ernst & Young’s motion for reconsideration is DENIED.

SO ORDERED.

DATED: New York, New York
January /3, 2012

[Cecetro N Ld,
KIMBA M. WOOD
United States District Judge
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