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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

NATURAL RESOURCES DEFENSE COUNCIL,
INC., :
Plaintiff, :
10Civ. 3400(SHS)
-against-
OPINION& ORDER

WRIGHT-PATTERSON AR FORCE BASE,
a component of the UNITED STATES
DEPARTMENT OF THE AIR FORCE, and the
UNITED STATES DEPARTMENT OF THE AIR
FORCE,

Defendants.
SIDNEY H. STEIN, U.S. District Judge.

Plaintiff Natural Resources Defense Councit,. IffNRDC”) brings this action alleging
that defendants Wright-Patterson Air Force Base the United States Department of the Air
Force (collectively, the “Air Force”) failed to nduct an adequate searfohn records responsive
to a Freedom of Informatiofct (“FOIA”) request made psuantto 5 U.S.C. § 552.
Defendants move pursuant to Federal Rule @il @rocedure 56 for summary judgment in their
favor on the ground that they have conducted aqaate search. Plaintiff opposes this motion
and cross-moves for limited discovery. Because@ourt finds that defendants have conducted
an adequate search, their motiondommary judgment is granted.

l. BACKGROUND

The following facts are undisped unless otherwise noted.

A. The FOIA Request

On October 2, 2009, the NRDC submittedite Wright-Patterson Air Force Base a
FOIA request concerning a $6 billion “coal-tgdlid facility” (the “Fadlity”) for Wellsville,

Ohio proposed by Baard Energysefletter from NRDC to Wight-Patterson (Oct. 2, 2009),
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Ex. 1 to Declaration of Darrin L. Booher ddt®ct. 28, 2010 (“Booher Decl.”); Compl. 12.)
According to the Complaint, the Facility wouddhploy technologies “never before used in the
United States to convert coal idaesel fuel, naphtha . . . and electricity.” (Compl. 12.) In
doing so, the Facility would allegedly emit annually more than 26 million tons of carbon dioxide,
thereby “contribut[ing] taylobal warming” and “endangeéng] human health and the
environment.” [d. 13.) Specifically, the NRDC requestédm Wright-Patterson all records
regarding:
(1) Any proposal by Baard Energy enter into a contractiféhe purchase of fuel that
would be generated by the Facility; (2) Any exalon of the Facilityas a possible source
of fuel for the United States government or any of its components; (3) Any
communications between Baard Energy and §\WriPatterson] or any other [Department
of Defense (“DOD”)] components regarditige Baard Energy [] Facility; and (4) Any
communications between the Ohio Departnadridevelopment, the Ohio Air Quality
Development Authority, or the Columisia County Port Authority and [Wright-
Patterson] or other DOD componentgaeding the Baard Energy [] Facility.
(Letter from NRDC to Wright-&tterson (Oct. 2, 2009) at 1-2.)

B. The Air Force’s Initial Search ari®esponse that “No Records” Exist

Upon receiving the NRDC'’s FOIA request, thie Force assigned it a case number and
an action officer. (Booher Decl.4Y) The Air Force also confirrdevith an NRDC attorney that
the records search should beited to Wright-Patterson and nofeeed to other Department of
Defense (“DOD”) organizations even though B@IA request referenced DOD organizations
apart from Wright-Pattersonld( 1 6-7.) Initially, the Air Fare forwarded the FOIA request to
the Civil Engineering Branch of the 88thrBase Wing, which advised that it was not
responsible for the subject matter adde=l in the NRDC'BOIA request. I¢l. 1 8.)

The Air Force next forwarded the requesttte Propulsion Directate at the Air Force
Research Laboratory (“AFRL”) tmted at Wright-Pattersonld() Specifically, the request went

to Detachment 1, AFRL Directate of Contracting—the AFRL &nch primarily responsible for



contracts having to do witluel-related issues.ld. { 9-10.) This brancéearched relevant
AFRL offices and records both manually anéoglonically, using theearch terms “BAARD
Energy,” “Wellsville, Ohio” and “coal-to-liquid factly.” It reported tlat no responsive records
were located. I€. 1 10.) As this search was being coetgd, an Air Force FOIA analyst sent
the NRDC an email stating that the Air Eerwould likely issue a “bl Records” response;
however, the analyst did include two links in berail: one link to an article about the AFRL’s
alternative fuels program at Wht-Patterson and another td@cument entitled “The Dayton
Region’s Wright-Patterson Air Force Base &gic Vision,” which lised “BAARD Energy” as
a “key linkage” for supporting tdrnative fuels researchS€eEx. 6 to Decl. of Joshua A.
Berman dated Nov. 29, 2010 (“Berman Dec).”"Pn November 17, 2009, the Air Force
officially sent the NRDC a “No Records” responséhe FOIA request stimg that “[a] thorough
search by Air Force Research Laboratory (AFRL/BRKs not produced anys@onsive records.”
(Ex. 5 to Booher Decl.)

C. The NRDC'’s Administrative Appeal

The following month, the NRDC filed an admstrative appeal of the Air Force’s “No
Records” response. (Ex. 6 to Booher Dedlje NRDC attached to its appeal both the
“Strategic Vision” document referring to Baaadd a February 2009 email exchange that it had
obtained through a separate puléicords requests to Ohio gtatgencies. (Booher Decl. | 12;
Attach. H to Berman Decl.) This emailarange between William Harrison—a Technical
Advisor at the Fuels and Emgr, Propulsion Directorate oféhPAFRL located at Wright-
Patterson—and Stephan Dopuch—Vice PresidEBusiness Development at Baard Energy—

concerned the Air Force’s pojion alternative fuels.Id.)



The Air Force forwarded the NRDC'’s adnstrative appeal to Detachment 1 of the
AFRL Directorate of Contractingyhich confirmed that it had nosponsive records and, in turn,
forwarded the appeal directly to Harrison. (Booher D¥¢l3-14.) According to a declaration
by Darrin Booher, the Air Force action officassigned to this FOlfequest, Harrison
subsequently “searched his paper and elecn&tiords and locatet records that were
responsive to the FOIA request.ld( 15.) Harrison also alleggdasked other staff members
involved with synthetic fuels to search their di®r responsive records, but none were located.
(1d.)

In March 2010, the NRDC supplemented itsnastrative appeal ith copies of two
additional email exchanges from February Btadch 2007, respectively, which the NRDC had
obtained from the state of Ohio and believed wekevant to the FOIA request. (Ex. 10do
The first email exchange from Febru@2@07—between Harrison and Dopuch from Baard
Energy—referenced briefings that Harrison atteih@eBaard project, and setting up a meeting.
(Attach. | to Ex. 10 tad.) The March 2007 email exchange between Paul Bollinger—Special
Assistant to the Assistant Secretary of theFirce, Installations, Environment & Logistics—
and John Baardson—a Baard executive—conceBaaddson’s invitatiomo join high-ranking
officials at an Air Foce forum on energy. (Attach. Jto Ex. 10dQ Booher stated that he
specifically spoke to Harrison about the emailpplied by the NRDC and that Harrison said he
did not have copies of these emails because he had deleted them pursuant to the Air Force’s
Records Disposition Scheduldd.(f 20.)

In July 2010, the Air Force expanded its sedocadditional WrightPatterson offices.

(Id. 1 21.) The expanded search covered offiteding with contracting and environmental

matters at its Headquarters Aiorce Material Command and a Aeronautical Systems Center,



as well as its public affairs officesld() None of these offices ¢ated responsive recorddd.(
11 22-25.) On August 30, 2010, the Air Force affichits original “No Records” response and
dismissed the NRDC’s admstrative appeal. (Ex. 12 id.)

D. This Action and the Air Force’'s Bdkd Production of Responsive Records

Plaintiff commenced this action in Ap2010, challenging the adequacy of the Air
Force’s search. In October 2010, two montherafismissal of the NRDC’s administrative
appeal, the Air Force moved for summargigment on the ground that it had conducted an
adequate search for responsive recordsupport of this motion, the Air Force submitted a
declaration from Booher, the officer assignethiws NRDC’s FOIA requst. Plaintiff opposed
defendants’ motion for summamydgment and has cross-moved for limited discovery related to
the adequacy of the Air Force’s searches, Hamtsspurported destructionf responsive records,
application of Air Force policto those records, and whet any responsive records are
otherwise retrievable througtiternative search methods.

In the course of briefing these motions, the Air Force produced additional records
responsive to the NRDC’s FOIA request. A declaration by John PelledtAi# Force counsel
responsible for reviewing the NRDC'’s adnsitrative appeal—acknowledges an earlier
“miscommunication” between Harrison and Booher regarding the existence of responsive
documents. feeDecl. of John M. Pellett dated Dec. 23, 2010 (“Pellett Decl.”).) Pellett
states that in December 2010 he met with Kdarrito clarify Harrison’s response to the FOIA
request and that, contrary to statements in Bo®kleclaration, the Air Force did in fact obtain
responsive records from Harrison during tRDC’s administrative appealld()

On the same day Pellett executed his dectarathe Air Force serthe NRDC'’s counsel

five of those responsive documents—four fjsrbefore the Ohio Environmental Review



Appeals Commission about the Facility and mudaty 2007 email from Dopuch of Baard Energy
referencing a telephone discussion with agiMrPatterson employee and an upcoming DOD
briefing at which the Wright-Patterson employee might use information provided by Bahrd. (
1 9; seeExs. 1, 2tad.) The sixth document—a follow-ugmail from Dopuch dated February 1,
2007 with slides about the carboutput of what appears be the Facility—was sent
subsequently to the NRDC, but with redactiorSegAttach. to Letter from Joshua Berman
(March 16, 2011).) The NRDC does noalinge any of the redactiondd.]}

1. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate onlyhe evidence shows that there is no genuine
dispute as to any material fact and the movingyparéntitled to judgment as a matter of law.
Fed. R. Civ. P. 56(akee Celotex Corp. v. Catrett77 U.S. 317, 322 (1986). In determining
whether a genuine dispute as to a material fasts:sthe Court “is to resolve all ambiguities and
draw all permissible factual inferences in favbthe party against whom summary judgment is
sought.” Patterson v. Cnty. of Oneidd75 F.3d 206, 219 (2d Cir. 2004). Nonetheless, the party
opposing summary judgment “may not rely on nayeclusory allegations nor speculation, but
instead must offer some hard evidencesupport of its factual assertion®.Amico v. City of
New York132 F.3d 145, 149 (2d Cir. 1998).

The statutory and case law governing the adeqobhay-OIA search for records is rather
straightforward. “In order to prevail on a timm for summary judgment in a FOIA case, the
defending agency has the burden of showing thaeasch was adequated that any withheld
documents fall within an exemption to the FOIACarney v. U.S. Dep't of Justic&9 F.3d 807,

812 (2d Cir. 1994) (citing 5 U.S.C. 8§ 552(a)(4)(BBAn agency may rely on “affidavits or



declarations supplying factsditzating that the agency hesnducted a thorough search and
giving reasonably detailed explanations why atyiheld documents fall within an exemption.”

Id. Such agency affidavit or declarationg d&accorded a presumption of good faithd.

(internal citation omitted). “In order to justifliscovery once the agency has satisfied its burden,
the plaintiff must make a shomg of bad faith on the part of the agency sufficient to impugn the
agency'’s affidavits or declarans, or provide some tangibleidgnce that an exemption claimed
by the agency should not apply or summadgment is otherwise inappropriatdd. (internal
citations omitted).

B. Adequacy of the Air Force's Search

The issue for resolution on these motions igthir the Air Forceanducted an adequate
search for records responsive to the NRDC'$A(@quest. The NRDC contends that the Air
Force has not met its burden because (1) th&dyce's declarations are inadmissible; (2) the
Air Force’s declarations aresafficiently detailed; and (3) there is tangible evidence of
overlooked materials.

1. The Air Force’s Declarations are Admissible

Plaintiff challenges the admissibility of tiér Force’s two declarations on the grounds
that they are not based on personal knowledgktherefore are inadmissible hearsay. This
argument is meritless. “An affidavit from an agency employee responsible for supervising a
FOIA search is all that iseeded to satisfy Rule 56tglhere is no need for the agency to supply
affidavits from each individual who paripated in the actual searchCarney 19 F.3d at 814;
seeAdamowicz v. |.R.S672 F. Supp. 2d 454, 463 (S.D.N.Y. 2008)ding officer assigned to

process FOIA request competent to testify algowernment’s search). Here, Booher declares

! The December 1, 2010 amendments to Federal Rule/iviREdcedure 56 moved the resnt Rule 56(e) provision
to Rule 56(c)(4).SeeFed. R. Civ. P. 56(c)(4), amendment notes to Subdivision (c)(4).
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under penalty of perjury that he was the “action officer” respdméor processing the NRDC'’s
FOIA request and that his declaratits based on personal knowledgeSegBooher Decl. 1
1-4.) Similarly, Pellett statesdhhe is the agency counsesigsed to this ligation and was
responsible for reviewing the NOIC's administrative appeal,dahhe spoke with Booher and
Harrison in order to resolve aalyscrepancies, and that hisctiation is based on “personal
knowledge.” SeePellett Decl. 1 1-5.) Accordingly, Boahend Pellett are competent to testify
about the Air Force’s search, and their deatians will be considered for the purpose of
determining the adequacy of that search.
2. The Air Force’s Declarations are Sufficiently Detailed

The NRDC contends that evérihe Air Force’s declarationare admissible, they lack
sufficient detail. The Second Circuit requireattagency declarations in support of summary
judgment in FOIA cases be “relatily detailed and nonconclusoryGrand Cent. P’ship, Inc. v.
Cuomq 166 F.3d 473, 488-89 (2d Cir. 1998¢e also Maynard v. C.1.2086 F.2d 547, 559 (1st
Cir. 1993) (“A satisfactory agency affidavit shoudd,a minimum, describe in reasonable detail
the scope and method by which the search was conducteatlilo v. U.S. Dep’t of Defense
170 F. Supp. 2d 271, 275 (D. Conn. 2001) (finding datilzm that does not describe “the scope
and nature of the search conductemifack the required specificity).

Here, the Air Force’s declarations arelatively detailed and nonconclusoryGrand
Cent. P’ship, InG.166 F.3d at 488-89. The Booher declaratpecifies that the Air Force first
searched the Civil Engineering Branch of 88h Air Base Wing and the branch of the AFRL
Directorate of Contracting thaas primary responsibility for &lis-related issues at Wright-
Patterson. This declaration identifies the paléicsearch terms used by the AFRL Directorate

of Contracting. (Booher Decl. 11 8-10.) MoregvBooher states that following plaintiff's



administrative appeal, the Air Force re-conta¢texlabovementioned branches and expanded its
search to a host of additiondfioes dealing with contractingnvironmental, and public affairs
matters. Id. 1 13, 17-25.) According to his declaoati Booher also spoke with Harrison about
Harrison’s paper and electronic search for réspHarrison’s communications with other staff
members regarding the FOIA regtieand the fact that the Air Force had not actually evaluated
the Facility proposetly Baard Energy. Iq. 1 15-16.) Likewise, the Pett declaration details a
subsequent conversation thatl®ehad with Harrison in ordeo clear up earlier confusion

about Harrison’s search for responsive recoiscause the Air Forcetdeclarations describe

the scope and nature of a thorough deatey contain sufficient specificity.

3. Plaintiff’'s Tangible Evidence Does Not&ate a Genuine Dpaute of Material
Fact as to the Adequacy of the Air Force’s Search

Plaintiff argues that responsive documentsitovered on its own and a contradiction in
the Air Force’s declarations demonstrate thatAlr Force’s search was inadequate. A court
should not grant summary judgment where theftaiggible evidence” tat creates a genuine
dispute as to the adequacy of the agency’s se&@amey 19 F.3d at 81%ee Valencia-Lucena
v. U.S. Coast Guardl80 F.3d 321, 326 (D.C. Cir. 1999) (sunmnjjudgment inappropriate “if a
review of the record raises stdustial doubt, particularly in viewf . . . ‘positive indications of
overlooked materials™ (irgrnal citation omitted))see alsd-ed. R. Evid. 56(c)(4).

Here, plaintiff points to three sets of afrexchanges suggesting the existence of
additional responsive documents in the Air Forgessession and thus the inadequacy of the Air
Force’s search: (1) the 2009 aifs between Harrison and Doutrom Baard Energy regarding
the Air Force’s policy on alternative fuels)) (e 2009 emails between Bollinger from DOD and
Baardson from Baard Energy regarding Baardsatiendance at an Air Force energy forum;

and (3) the 2007 emails—only recently turrmeer by the Air Force—between Dopuch and a



Wright-Patterson employee regarglithe carbon output of a Bagsthnt in Wellsville, Ohio and
a DOD briefing on green energy. Indeed, these responsive records show that someone at
Wright-Patterson—perhaps Harrison—was comroatimg with Baard Energy executives as
early as 2007 about tipeoposed Facility.

Nonetheless, the mere existence of theserds does not establish that the Air Force
possesses additional records. Although plaintfftends that the Air Force has failed to
demonstrate that any purported deletioneabrds complied with the Air Force’s Records
Disposition Schedule, the issue of whettter Air Force complied with its own document
retention policy is immaterial to the issuevdiether the Air Force més burden under FOIA.
See Piper v. U.S. Dep't of Justi@d4 F. Supp. 2d 16, 22 (D.D.C. 20@3Fven if the arguments
concerning possible FBI violatiod law regarding document dasttion were taken as true,
‘they do not establish that the defendant actuadly possession of the [documents], which is a
prerequisite for FOIAiability.™ (citing Folstad v. Bd. of Governors of the Fed. Reserve Sys
234 F.3d 1268 (Table), 2000 WL 1648057, at *2 (6th 2000))). Moreover, the Air Force is
under no obligation to locate every singdeord that coulghossibly exist.Grand Cent. P’ship,
Inc., 166 F.3d at 489 (“When a plaintiff questions dldequacy of the searaim agency made in
order to satisfy its FOIA request, the factgakstion it raises is whether the search was
reasonably calculated to discover the requesdtedments, not whether it actually uncovered
every document extant.” (citifgafeCard Services, Inc. v. S.E.926 F.2d 1197, 1201 (D.C.
Cir. 1991))).

Finally, the NRDC contends thtte Air Force’s declaratiorthkemselves provide tangible
evidence that additional responsiveasls likely exist. Plaintiffs correct that the Air Force’s

declarations contain a contration. The Pellett declarationkawwledges an inaccuracy in the
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earlier Booher declaration. ItAough the Booher declaration sdtthat Harrison failed to

identify any responsive records during the pssing of the NRDC’administrative appeal,

Harrison did in fact identify such records. In other words, the Pellett declaration admits that the
Air Force made a mistake—the Air Force did hon over responsive doments when it first

should have.

But the Air Force subsequently did twower those documents. That the Air Force
confessed to a mistake in its initial declaoatand then corrected thaistake does not render
the search inadequate. An agency should beueaged, rather than disgraged, to “reappraise
its position, and when apporiate, release documemieviously withheld.” Meeropol v. Meese
790 F.2d 942, 953 (D.C. Cir. 1986ndeed, the Court of Appealsrfthe District of Columbia
Circuit has suggested that an agency shoultiusted more, not less, when it admits to a
mistake. ld. See also Lowy v. I.R,®o. 10 Civ. 00767, 2011 WL 1211479, at *7 (N.D. Cal.
Mar. 30, 2011) (“[T]he fact that additionalasehes were conducted by the IRS and additional
responsive documents located after inception of the litigation ...does not entitle plaintiffs to
relief on their claim that the search was deficienRIihardson v. U.S. Dep’t of Justjc30 F.
Supp. 2d 225, 231-22 (D.D.C. 2010) (rejecting argurtiettthe agency’s release of documents
after the filing of a lawsuit is eédence of an inadequate searatf);Meeropal 790 F.2d at 952
(no bad faith based on the fdloat after the FBI claimed to have completed its search, it
uncovered responsive files because evidenceeafeitistence was supplied by plaintiffs ).

There is nothing in the recotd impugn the Air Force’s las¢ declaration or to suggest
that the Air Force failed to contact a particulatiidual or search a pieular location likely to
possess responsive records. Accordingly, dasethe competent and sufficiently detailed

declarations from Booher andlledt, the Court concludes thtte Air Force’s search was
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adequate. Because summary judgment in favor of the Air Force is appropriate as a matter of
law, the NRDC is not entitled to the discovery it seceks. See Carney, 19 F.3d at 813 (no abuse of
discretion where district court denies plaintiff’s request for discovery based on speculation that
other documents exist).
111 CONCLUSION

Because the Court finds that the Air Force conducted an adequate search for records
responsive to the NRDC’s FOIA request, defendants’ motion for summary judgment is granted

and plaintiff’s motion for limited discovery is denied.

"7 LK

Sidney H. Stein/ U.SD.J. ~

Dated: New York, New York
August 3, 2011

12



	10cv3400
	Untitled.PDF.pdf

