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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

No. 10 Gv. 3449(RJS)

In re the Petition Under 28 U.S.8ection2254for

MICHAEL JOHNSON,

Petitioner

MEMORANDUM AND ORDER
August 27, 2013

RICHARD J.SULLIVAN , District Judge:

Michael Johnson (“Petitioner” or |. BACKGROUND
“Johnson”) brings this petitiofor a writ of
habeas corpus (“Petition”) pursuant to 28 A. Facts
U.S.C. § 2254, challenging his conviction in .
New York State Supreme Court, Bronx On January 23, 2007, Tenaja Cochrane
County on countsof first degree assault,  (‘Cochrane” or “Complainant”) was stabbed

fourth degree criminal possession of a repeatedly in the arm and neck in the Bronx.
weapon, second degree aggravated (Opp'n at 36.) Cochranewas treatedor
harassment, third degree attempted assault her lifethreat@ing injuries at Bronx
and third degree menacing, for which he was Lebanon Hospitalwhere she told doctors
sentencedito a term of imprisonment of  and police that she had been stabbed by
twelve and ondnalf years. Beadre the Court
is the Report and Recommendatigthe ! The facts are taken from the Petition, Petitioner’s
“Report”) of the Honorable Andrew J. Peck brief in support of his State Court appeal (“Johnson

. . App. Br.”), the brief in opposition to Petitioner’s
Magistrate Judgerecommending that the State Court appeal (“Opp’'n”), and the affidavits,

Petition be deniedas well asPetitioner’s declarations, and exhibits attached theretorulimg
objections to the Report. For the following  on this Petition, the Court also considered the
reasons, the Court adsphe Reort in its transcripts from the state criminal trial (“Tr.”), the

transcript from the prérial Molineux hearing (“H.”),

and the transcript from the state sentencing hearing
(“Sent.”), as well as the Report atite Petitioner’s
Objections to the Report (“Objections” or “Obj.”).

entirety anl denieghe Petition.
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Petitioner. (JohnsoApp. Br. at 21-22; see
Tr. at 61, 67.) On February 20, 2007, a
Bronx grand jury chargedPetitioner with
attempted murder in the second dgree,
assault in thefirst degree,two counts of
assault in the second degree, criminal
possession of weapon in thdéourth degree,
four counts ofaggravatedcharassment in the
second degreettemptedassault in thehird
degree,petit larceny, andmenacing in the
third degree. QOpp’n at 3.) Petitioner’s trial
commenced on February 26, 2008, before
the Honorable Joseph Dawson Supreme
Court Justice, and a jury. (Tr. at1.)

At trial, the Prosecution presented the
testimony ofCochrane (Tr. at 240, 54-93,
111-53),the owner of the crack housdere
the assault took placevho also witnessed
the assaul{Tr. at 212-25); he emergency
room physician who treated Cochraaiter
the assauli(Tr. at 226-63); and the social
worker who spoke to Cochrane at the
hospital(Tr. at 188205) Cochrane testified
that on the night ofhe stabbing, Petitioner
had threateed to kill her. (Tr. at 3836.)
Thereafter, Petitioner threw Cochrane to the
floor, took “something shiryfrom “out of
[his] waist (Tr. at 58 216, 22021), and
began stabbingCochrane first in the arm

and then in the neck, as she fought back (Tr.

at 5859, 79).

To provide context and background for
the assault, Cochrane testified that simel
Petitionerpreviouslyhadbeen involved in a
romantic relationship. (Tr. at Z8.)
According to Cochrane, the relationship
ended on “bad terms” (Tr. at 31) when, in
late 2006, Petitionemssaultedher (Tr. at
29). Cochranereferredto the prior assault
three times during heestimony (Tr. at 29,
31-34 91-:92.) However, prior to trial,
Justice Dawson had conducteda hearing
pursuant toPeople v. Molineux, 168 N.Y.
264 (1901), in which he ruled that evidence
of this previous assault was inadmissible

because the risk of*unfair prejudice
outweigh[ed] the probative value” of
Cochrane’sestimony. (H. 8.)Accordingly,
following Cochrane’s testimony on the
subject, Justice Dawson struck the
“gratuitous remark[s]” from the record and
gave curative instructions to the jurg t
disregard Cochrane’s statementsgarding
the prior assault. (Tr. at 32, 92, 181.)

Also, during her testimonyCochrane
statedthat Petitioner purchased illegal drugs
on the night of the stabbing, which Justice
Dawson deemed to bestimony concerning
an “unchaged crime.” (Tr. at40, 44.)
Outside the presence of the jurjustice
Dawson denied the “extreme and drastic
remedy” of a mistrial, but offered to give the
jury a curative instruction that Petitioner was
not being charged with possessing any
illegal drugs and that any of Cochrane’s
claims to that effect should be disregarded.
(Tr. at 4849.) However, defense counsel
declined the curative instruction, fearing that
it would “magnify” the statements for the

jury. (1d.)

Petitioner presented revidence at trial.
(Tr. at 288)

On February 29, 200&he jury returned a
guilty verdict against Petitioner onounts
two, four, five, six, and eight for assault in
the first degree, criminal possession of a
weapon in the fourth degree, aggravated
harassment in the second degree, attempted
assault in the third degreand menacing in
the third degreerespectively (Tr. at 418.)
On March 26, 2008, Judge Dawson
sentenced Petitioner to a term of
imprisonment of twelve and od®lf years
on the assault count to be served
concurrently with lesser sentences afe
year for the criminal possession of a weapon
count, ninety days for the aggravated
harassment count sixty days for the



attempted assault count, astkty days for
the menacing coun{Sent. atl1.)

Petitioner appealed his conviction to the
Appellate Division, First Department
arguing that (1) “[tlhe verdict was against
the weight of the evidenge and (2)
Cochrane’s testimony that Petitioner had
previously assaulted her and bougintigs
on the night of the stabbing violated the
pretrial Molineux ruling? (JohnsonApp.
Br. a 23, 36.) On November 19, 2009, the
Appellate Division unanimously affirmed
Johnson’s conviction. People v. Johnson,
888 N.Y.S.2d 506, 507 (1st Dep’t 2009).
The Court of Appeals then denied
Petitioner’'s application for leave to appeal
on March 1, 2010.People v. Johnson, 899
N.Y.S.2d 136 (2010).

B. Procedural History

Petitioner commenced this action on
April 26, 201Q by filing the Petition
arguingthat (1) the verdit was against the
weight of the evidengeand (2) Petitioner
was denied a fair trial as a result of
Cochrane’s testimony regarding previous
uncharged crimes (Doc. No. 2.) On April
29, 2010, the case was referred to Magistrate
Judge Peck for a report and
recommendation. (Doc. No. 3.) On June 3,
2010, Respondent filed its Opposition to the
Petition. (Doc. No. 5.) On August 6, 2010,
Judge Peck issuedhis 52page Report,
recommending that the Petition be denied.
(Doc. No. 9.) Specifically, Judge Peck
found that(1) Petitioner’'s first claim was
not cognizable under habeas review, (2)
even if it were, it was meritlesand(3) the
uncharged crime testimorgid not deprive
Petitioner of a fundamentally fair trialld()

2 The issue ofPetitioner's drug possession wast
raised at theMolineux hearing. (See H. at 39.)
Nevertheless, the Court here repedstitioner’s
framing of the issues on appeal.

Petitioner timely filed his Objections on
August 24, 2010. (Doc. No. 10.)

Il. LEGAL STANDARD

A federal court may grant habeas corpus
relief only if a claim that was adjudicated on
the nerits in state court (1) “resulted in a
decision that was contrary to, or involved an
unreasonable application of, clearly
established Federal law, as determined by
the Supreme Court of the United States” or
(2) “resulted in a decision that was based on
anunreasonable determination of the facts in
light of the evidence presented in the State
court proceeding.” 28 U.S.C. § 2254(d).

A court may accept, reject, or modify, in
whole or in part, the findings or
recommendations made by a magistrate
judge. Fed. R. Civ. P. 72(bGrassia v.
Scully, 892 F.2d 16, 19 (2d Cir. 1989). A
court may accept those portions of a report
to which no specific, written objection is
made, as long as the factual and legal bases
supporting the findings are not clearly
erroneous. See Greene v. WCI Holdings
Corp., 956 F. Supp. 509, 513 (S.D.N.Y.
1997) (citing Fed. R. Civ. P. 72(b) and
Thomas v. Arn, 474 U.S. 140, 149 (1985)).
To the extent that agitionermakes specific
objections to a magistrate judge’s findings,
the court must whertake ade novo review
of the petitioner’s objectionsSee 28 U.S.C.

8§ 636(b)(1);United Sates v. Male Juvenile,
121 F.3d 34, 38 (2d Cin997). However,
where the objections are *“conclusory or
general,” or wherea petitioner “simply
reiterates I8 original arguments,” the report
should be reviewed only for clear error.
Walker v. Vaughan, 216 F.Supp.2d 290,
292 (S.D.N.Y.2002) (citation and internal
guotation marks omittedgccord Cartagena

v. Conndly, No. 06 Civ. 2047 (LTS)
(GWG), 2008 WL 2169659, at *1 (S.D.N.Y.
May 23, 2008). Objections of parties
appeang pro se are “generally accorded



leniency” and construed “to raise the
strongest arguments that they suggest.”
Milano v. Astrue, No. 05 Civ. 6527 (KMW)
(DCF), 2008 WL 4410131, at *2S.D.N.Y.
Sept. 26, 2008) (internal quotation marks
omitted).

I1l. DISCUSSION

Petitionerraisestwo principal objections
to the Report. First, Petitioner challenges
the Report's finding that the curative
instructions to the jury weresufficient
maintaning that the onlypermissiblecure
was to declare a mistrial. (Obj. at 3.)
Second, Petitioner claims that Judge Peck’s
applicationof the standard of review under
28 U.S.C. §8 2254 is flawed, and that the
Court should be free to review his clada
novo and order a new trial. (Obj. at 4-5.)

A. Curative Instructions

Petitioner’s first objection merely
reiterates his argument in the Petition and
does not raise specific concerns with
findings in the Report. As noted above,
where a petitioner “simply ierates his
original arguments,” a court should review a
report andrecommendatioronly for clear
error. Walker, 216 F. Supp2d at 292. The
Court finds no error in Judge Peck’s analys
of the curative instructionand thusadopts
the wellreasoned Rept on this issue
Indeed, even if the Court were to apply the
more demandingle novo standard, it would
reach the same conclusion with respect to
the law and its application to the facts at
trial. Put simply, the Court finds that the
Report correctly applied the “fundamental
fairness” standard articulated Bowling v.
United Sates, 493 U.S. 342, 352 (199(nd
appropriately concluded that Petitioner “was
not deprived of a fundamentally fair trial”
(Report at 45-4p

B. 28 U.S.C. § 225Deferential Review

The Court assumes for argument’s sake
that Petitioner's second objectierto Judge
Peck’s application of the standastireview
under 28 U.S.C. 8§ 2254 is a separate
objection and not merely a reiteration of
Petitioner's  concerns  regarding the
insufficiency of Justice Dawson’s curative
instructions. Because this objection was not,
and indeed could ndtave been, addressed
in the Report, the Court reviews# novo.

Petitioner argues that Judge Peck’s
applicationof 28 U.S.C. § 2254s deficient
because he failed to conduct de novo
review of the Petition in light of Petitionar’
claims of constitutional violations. Sge
Obj. at 4 (arguing that 28 U.S.C. § 2254
“DOESNOT preclude habeas review where
a XIV Amendment claim is brought forth in
a clear context of abuse by the Stade”
Accordingly, Petitioner argues that Judge
Peck impermissibly failed to conducan
“honest review where constttanal abuses
are brought forthi. (Id.) Presumably, this
“honest review” is in contrast with the
Report’s conclusionthat 28 U.S.C. § 2254
requires a highly deferential standard of
review with respect to the State Court’s
legal rulings (Report at 24, 27.)

In determining the proper standard of
review, the Report relied on the Second
Circuit’s interpretatiorof 28 U.S.C. § 2254
in a habeas case involving samilar state
court evidentiary ruling. (Report at 45
(citing Jones v. Sinson, 229 F.3d 112 (2d
Cir. 2000).) In Jones, the Second Circuit
held that, although®“[o]n direct review, fhe
court] might have concluded” thata
statement at tridicreated resonable doutb
that did not dierwise exist. As a habeas
court, . . . [the court’sieview is limited to
whether the appellate division’s ruling was
objectively reasonable, not whether it was
correct.” Jones, 299 F.3d at 121. This



standard has been afpeated in Second
Circuit precedent. See, e.g., Hubrecht v.
Artus, 457 F. App’x 29,31-32 (2d Cir.
2012) (“An erroneous evidentiary ruling
does not rise to the level of constitutional
error unless the omitted evidence evaluated
in the context of the emé& record creates a
reasonable doubthat did not otherwise
exist.” (internal quotation marksmitted);
Dunlap v. Burge, 583 F.3d 160, 165 (2d Cir.
2009) (“Thus, a federal court might agree
with a petitioner that the relevant federal law
should have beenterpreted differently than
the way it was interpreted by the state court
yet still conclude that the state court’s
application of the federal law was not
unreasonable.”).

On appeal, the First Department
concluded that the *“drastic remedy of a
mistrial wa not warranted, because the
curative actions that were either provided by
the court, or offered by the court but rejected
by defendant, were sufficient to prevent
defendanfrom being prejudiced.”Johnson,
888 N.Y.S.2d at 505-07. Judge Peck
determined that this wasot an objectively
unreasonable application of Supreme Court
precedentand the Court cannot disagree
(Report at 56b1); see, eg., Mercedes v.
McGuire, No. 08 Civ. 299JFB), 2010 WL
1936227,at *8 (E.D.N.Y. May 12, 2010)
(“[T]he Supreme Court has never held that a
criminal defendant’'s due process rights are
violated by the introduction of prior bad acts
or uncharged crimes.”)fingling v. Donelli,

No. 07 Civ. 1833RMB) (DCF), 2008 WL
4724567 at *9 (S.D.N.Y. Oct. 24, 2008)

% It must also be noted that Judge Peck’s application
of the deferential 28 U.S.C. § 2254 standard was an
alternative holding to his conclusion that the First
Department wasorrectin deciding that a mistrial
was not warranted. (Report at 50 (“[E]vernhié First
Department were wrong (which it was not), this
Court cannot say that the First Department’s decision
was an unreasonable application of Supreme Court
precedent....”).)

(“[T]he Supreme Court has not directly held
that due process is violated by the
introduction at trial of evidence of a
defendant’s uncharged crimes.”)Because
Judge Peck properly applieal deferential
standard of review to thappellatecourt’s
rulings under 28 U.S.C. § 2254, the Court
rejects Petitioner's second objectibn.

C. Remaining Findings

To the extent that Petitioner does not
object to the Report’s remaining findings
concerning the weight and sufficiency of the
evidence presented at trial, the Court finds
no clear error and adopts those portions of
the Report in full.

[1l. CONCLUSION

For the foregoing reasons, the Court
adopts the Report in its entirety and denies
the Petition. A certificate of appealability
will not issue because Petitioner has not
made a substantial showing of the denial of
a constitutional right. See 28 U.S.C.
§2253(c)(2);see also Love v. McCray, 413
F.3d 192, 195 (2d Cir. 2005). The Clerk of
the Court is respectfully directed to enter
judgment in favor of Respondent and to
close this case.

SO ORDERED.

RICHARD J. SULLIVAN
United States District Judge

Dated:August27, 2013
New York, New York

*In any event, as noted above, even if the Ooare

to apply the morelemandingde novo standard to the
state appellate court’s ruling, it would reach the same
conclusion with respect to the sufficiency of the
curative instructions provided by the state trial court.



* * *

Petitioner is proceeding pro se. A copy
of this order has been mailed to: Michael
Johnson, 08-A-1825, Sing Sing Correctional
Facility, 354 Hunter Street, Ossining, New
York 10562.

Respondent is represented by Nancy
Darragh Killian of the Bronx District
Attorney’s Office, 198 East 161 Street,
Bronx, New York 10451.
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