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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
LOURDES BETANCOURT

Plaintiff,

10 Civ. 3789JPO)
-against
MEMORANDUM AND

THE CITY OF NEW YORKet al, : ORDER

Defendang. :
_____________________________________________________________ X

J. PAUL OETKEN, District Judge:

Plaintiff Lourdes Betancourt filed this action pursuant to 42 U.S.C. § 1983 on May 7,
2010. (Complaint, Dkt. No. 1 (“Compl.”)). Sladlegesthat the defendants demolished a
building that she owned in violation of her federal constitutional rights. Before the&eur
three motions for summary judgment: one filed by defendant Gateway Demoldipor&tion
(“Gateway”) (Dkt. No. 21); a second (Dkt. No. 24), also filed by Gateway, duplicative of the
first; and a third filed by defendants the City of New York, New York City Depamt of
Buildings, New York City Department of Housing Preservation and Development,d3oug|!
Boyd (in his official and individual capacitiegfpdKwok Leung (in his official and individual
capacities) (together, the “City Defendants”) (Dkt. No. 27). Gatewayren@ity Defendants
are together referred to as the “Defendants.” For the reasmusskd below, Defendants’
motions are granted.
l. Background

Plaintiff Lourdes Betancourt owned a three-story residential building located at 45
Wadsworth Avenue in the Countyity; andState of New York. The building was significantly

damaged in &ire on May 13, 2008. On the night of the fire, a Department of Buildings
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(“DOB”) inspector issued a Commissioner’s Order instructing the propener to fm]ake
area safe, seal bldg / secure bldg.” (Commissioner’s Order, Control No. 219804, dmsende
Ex. F to Declaration of Louise Lippin, Dkt. No. 35 (“Lippin Decl.”).)

The following day, Defendant DOB professional engineer Kwok Leung anah@saiée
DOB inspector Douglas Boyd visited the property. Leung prepared a BuBtlagtural
Stability Inspedbn Report, finding that “almost 90% of [the building’s] structure [was] burned
and damaged.” (Building Structural Stability Inspection Report, InspectiaNDay 14, 2008,
appended as Ex. G to Lippin Decl., at 1.) The report concluded, “The existing condition of this
house is in a structural unstable conditisig][ and this unsafe condition is getting worse as the
time is getting longer. | recommend a demolition for this house as soon asgbgsiblat 2.)

The next day, May 15, 2008, DOB officials signed and approved an Emergency Declaration
Form recommending #t Plaintiff's building be “[d]emolish[ed] forthwith.” (Emergency
Declaration Form dated May 15, 2008, appended as Ex. H to Lippin Decl.) DOB dtat, a le
dated May 15, 2008, notifygnPlaintiff of the Emergency Declaration. (Immediate Emergency
Declaration Letter, appended as Ex. J to Lippin Decl.)

Officials of the New York City Department of Housing Preservation and IDpweent
(“HPD") solicited bids from five prexpproved contracte for the building’s demolition. Two
contractors submitted bids, and both visited the property on May 16, 2008. Defendant Gateway
submitted the lower bid and was awarded the contidD issued Gateway a Notice to Proceed
on “*IMMEDIATE EMERGENCY DEMOLITION WORK**” which is dated May 16, 2008.
(Notice to Proceed dated May 16, 2008, appended as Ex. N to Lippin Betkjvay began the
demolition on May 16, 2008. (HPD Inspector’s Report, appended as Ex. O to Lippin Decl.)

Gateway'’s contract award wanemorialized in an HPD form signed on May 20, 2012.



(Determination of Award, OMO No. D800627, appended as Ex. M to Lippin D@
officials approved Gateway'’s charges of $58,869 for the demolition. This amount wgedchar
to Plaintiff, who paid iin full.

Plaintiff then filed this lawsuit. When Defendants noticed Plaintiff's depositi
Plaintiff's counsel produced Plaintiff's husband, Jose Betancourt, assertiring thatl
knowledge of the events alleged and was managing the property at the relegsntitirklr.
Betancourt’s deposition, he was asked whether “there was any question thaldihg beeded
to be demolished,” and he answered, “The building needed to be demolished. | wastaaiting
get whatever information to get an engineer agtdagpermit to demolish it.” (Transcript of Jose
Betancourt dated October 31, 2011 (“Betancourt Tr.”) at 41:22-42:4, appended as Ex Trto Lippi
Decl.) He testified that he believed he could have accomplished the demolitR20f600 id.
at 22:18-23:9), though he believed it would have taken “[a]t least a week, five tdayst a
permit for the demolitionid. at 34:15-23).
. Legal Standard for Summary Judgment

Summary judgment is appropriate where “the movant shows that there is noegenui
disputeas to any material fact and the movant is entitled to judgment as a matter of law.” Fed
R. Civ. P. 56(a). The “mere existence of some alleged factual dispute betweeidisepiar
not defeat an otherwise properly supported motion for summary judgtnemequirement is
that there be ngenuineissue oimaterialfact.” Scott v. Harris 550 U.S. 372, 380 (2007)
(internal quotation marks and citation omitted). “A fact is ‘material’ when it mighttafiec
outcome of the suit under governing law,” &fan issue of fact is ‘genuine’ if the evidence is
such that a reasonable jury could return a verdict for the nonmoving p&tegarthy v. Dun &

Bradstreet Corp.482 F.3d 184, 202 (2d Cir. 2007) (internal quotatr@rksand citation



omitted). When determining whether a genuine dispute of material fact exists, a cotuiemus
the facts in the light most favorable to the moaving party and draw all reasonable inferences

in that party’s favor.See Fincher v. Depository Trust & Clearing Corp04 F.3d 712, 720 (2d

Cir. 2010).
[1. Discussion
A. Procedural Due Process

Plaintiff argues that Defendants’ demolition of her building violated her right to
procedural due process. The Fourteenth Amendment forbids states from “depanfimgrson
of life, liberty, or property, without due process of law.” U.S. Const. amend. X1V, 8 1. Though
this provision generally entitles one to predeprivation notice and an opportunity to bereard, i
“an emergency requiring quick action and where meaningful pre-deprivatiorspnwoald be
impractical, the government is relieved of its usual obligation to provide a §easitong as
there is an adequate procedure in place to assess the propriety of the deafiteati@nds.”
WWBITV, Inc. v. Village of Rouses Poi89 F.3d 46, 50 (2d Cir. 200@jitation omitted) If
there is such a postdeprivation process for redress, “the due process guaraifiéaded only
when an emergency procedure is invoked in an abusive and arbitrary manner; thierfeie
no constitutional violation unless the decision to invoke the emergency procedure amannts t
abuse of the constitutionally afforded discretio@atanzaro v. City of Middletowri88 F.3d
56, 62 (2d Cir. 1999 (citation omitted)
In Catanzarg theSecond Circuit dealt with a challenge to a municipality’s determination
that an emergency required immediate demolition of private structures. Thexgbairied that
where there is competent evidence allowing the official to reasonably believe that

an eanergency does in fact exist, or that affording predeprivation process would be
otherwise impractical, the discretionary invocation of an emergency procedure



results in a constitutional violation only where such invocation is arbitrary or

amounts to an abesf discretion.

This somewhat deferential standard finds strong support in policy
considerations. The law should not discourage officials from taking prompt
action to insure the public safety. By subjecting a decision to invoke an
emergency procedure t@an exacting hindsight analysis, where every mistake,
even if made in good faith, becomes a constitutional violation, we encourage
delay and thereby potentially increase the public’s exposure to dangerous
conditions. This quandary is exactly what theseerg@ncy procedures are
designed to prevent, and is the primary reason they are constitutionally
acceptable.

Id. at 63

Here, DOB Operations Policy and Procedure Notice # 16/93 establishes DOB'’s
emergency procedures for unsafe buildingeDOB Operatios Policy and Procedure Notice
# 16/93 (“OPPN 16/93"), appended as Ex. E to Lippin Decl.) Under OPPN 16/93, after an
emergency has been declared|H§ expectation is that work on the structure will begin by the
day after the declaration(Id. at 1) Accordingly, a DOB immediate emergency declaration
“contemplate[s] demolition within twentipur hours and thus, as a practical matter, probably
without any advance notice to the owneWatanabe Realty Corp. v. City of New Y, &k5 F.
Supp. 2d 375, 390 (S.D.N.Y. 2003).

Plaintiff does not argue that OPPN 16/93 or any other state law is unconstitutional or
otherwise invalid. Nor does Plaintiff argue that Defendants violated any efldvwes. Rather,
the thrust of Plaintiff's argument is that she could have accomplished the demiesso
expensivelyif given a week to do sosignificantly longer than contemplated by DOB’s
emergency protocoldDefendants assert that Plaintiff had an adequate procedure through which
to seek redress of any grievances: etioa in state court. And indeed, the extenthat Plaintiff

seeks damages for unnecessary demolition expenses, the appropriate postdepocatiomepr

for redress was statecourt action Plaintiff does not argue otherwis@hus, DOB’s demolition



of Plaintiff’'s building was only a violation of her constitutional rights if DOBigdcation of its
emergency procedures was arbitrary or abusive of DOB’s discretion.

Plaintiff argues that the demolition was arbitrary because Plaintiff was “misjaditial
instructions fronDOB to “[m]ake areaafe, seal bldg / secure blddPl.’s Br., Dkt. No. 38, { 4;
Commissioner’s Ordeignd by similar initial instructions from the New York City Fire
Department.But the fact that those instructions preceded DOBIsrgency declaration and
order of demolition is no evidence of arbitrariness or abuse of discretion. IntsstiffP
agreed with DOB that “[t]he building needed to be demolished.” (Betancourt Tr. at422)%-
Plaintiff's assertion that DOB’s earlier instructions were misleading is iogrif to create a
genuine issue of material fact as to the arbitrariness of Defendants’ enyelgelazation.

Plaintiff also argues that the demolition was arbitrary and abusive begatesgay’s
demolition work began the day before the company received notice to proceed. For this
assertion, Plaintiff cites her complaint. (Pl.’s Br. § 5.) She cites no evidétiogf the adduced
evidence shows that DOB officiadsithorized Gateway to proceed with the demolition on May
16, 2008 and that Gateway did so on that date. As shown by the adduced evidence, there is no
genuine issue of material fact as to whether Gateway began the demolitienibets
authorized to do so.

Thus, there is no genuine issue of mategat &s to whether Defendants’ invocation of
emergency procedures was arbitrary or abusive of their discretion, and De$egidaentitled to
judgment as a matter of law on this point.

B. Substantive Due Process

Plaintiff also argues that Defendants’ deitnah of her building violated her substantive

due process rights. To prevail on a substantive due process claim, a plaintifstiowghat the



government action was ‘arbitrary, consciesbecking, or oppressive in a constitutional sense,’
and not mety ‘incorrect or illadvised.” Catanzarg 188 F.3d at 64 (quotingaluczky v. White
Plains 57 F.3d 202, 211 (2d Cir. 1995)). As in another case addressing the very emergency
procedures at issue here,

[tlhere is nothing to suggest that the City did anything more than order the

demolition of the Building .. in order to protect the public safety. Absent some

evidence of a culpable state of mind on the part of the City, which Plaintiffs do

not provide. .., no reasonable trier of fact could find this demolition to be

arbitrary, conscieneshocking or otherwise constitutionally oppressive.
Kshel Realty Corp. v. City of New Yp#006 U.S. Dist. LEXIS 62220, at *34 (S.D.N.Y. Aug.
30, 2006) aff'd, 293 F. App’x 13 (2d Cir. 2008)The evidence adducedtinis case shows that
Defendants’ actions were not arbitrary, consciestugcking, or otherwise constitutionally
oppressive. Tése are nahe sort ofactsthat would lead a court to find tha fnore flagrant,
unwarranted, and oppressive violation and trampling upon the rights of the public was never
presented.”Yazoo & Miss. Valley R.R. Co. v. Sand&® Miss. 607, 609 (190%)ruly, J.).
Becausdhere is no genuine issue of material fact as to whether Defendants’ actions were

arbitrary, conscieneshocking, or oppressive in a constitutional sense, Defendants are entitled to

summary judgment as a matter of law.



V. Conclusion

For the foregoing reass, Defendants’ motions for summary judgment are GRANTED.
The Clerk of Court is directed to close the motions at docket entry numbers 21, 24, and

27 and to terminate this case.
SO ORDERED.

Dated:New York, New York
August 22, 2012

y

J. PAUL OETKEN
United States District Judge




