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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
YNGWIE J. MALMSTEEN,
Plaintiff, : 10 Civ. 3955 PAE)
-V- :
OPINION & ORDER
UNIVERSAL MUSIC GROUP, INC., UMG :
RECORDINGS, INC., UNIVERSAL MUSIC CANADA
INC., ard UNIVERSAL MUSIC GROUP :
INTERNATIONAL LTD. :
Defendants :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

In this diverdily action, plaintiff Yngwie Malmsteen (“Malmsteen”) brings breach of
contract claims againfur defendants associated with Universal Music Group: Universal
Music Group Inc. (“UMG”); UMG Recordings Inc. (“UMG Recordings”); Unisal Music
Canada Inc. (“M Canada”); and Universal Music Group International Ltd. (“Internatipnal
(collectively, “Defendants”). Malmsteen alleges that three defenddtsG, UMG
Recordings, and UNCanada—failed to properly account to him for royalties stemming from a
1985 contract. The contract was originally signed by Polygram Records lalygf&m”),
which Defendants represent was the predecessor to UMG Recordings. Maluondtesn f
alleges that International breached a separate 2006 oral agreement foribiediognmercialise

of certain video footage.
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Defendants filed a partial motion to dismiss on two grounds. First, Defendamestiaad)
the Court lacks personal jurisdiction over UM Canada or InternatfoSacond, Defendants
claim that their liability on the first claim is limited by one or more limitations provisions in the
parties’ contract, and seek to exclude any claim barred thereunder. Fasthresrthat follow,
the Court grants the motion to dismiss for lack of personal jurisdiction, and bams clitasas
untimely based onantractual limitations periods.
1. Background?

A. Malmsteen’s Contract with UMG Recordings

Malmsteen is a professional recording artist based in Florida who is knoiws for
technical ability as a guitarist. Comfiff1, 9. In November 1985, Malmsteen, through his loan-
out company, entered into a written contract with Polygram based on his persomcalssas\a
musician and a composer (the “Contractd.  12. On or about April 3, 1988he parties
amendedhat Contracf. 1d. §13. Under the Contract, Malmsteen was to deliver twdéulith
albums; the Contract also provided Malmsteen with three options to extend or renew, each of
which required him to deliver two additional fidlngth alboums.d. 15-16. Malmsteen also

claimsthat he authorized MG Recordinggo exploit a longorm audioevisual recording of a

! Plaintiff conceded to the dismissal of UM Canada from this action during oral argument on
May 23, 2012.

% The following facts are drawn primbrifrom the amended complaint (“Compl.”) (Dkt. 31) and
the parties’ submissions; the plaintiff's allegations are taken asartleef purposes of resolving
this motion. The parties’ submissions include: (1) Defendants’ Memorandum of Layppor$
of Their Motion to Dismiss (“Defs.” Men{) (Dkt. 38); (2) Malmsteen’s Memorandum of Lamv
Opposition to Defendants’ Motion to Dismiss the Amended Complatit¢Mem.”) (Dkt. 43);
(3) Defendants’ Memorandum of Law in Further Support of Their Motion to DssRiantiff's
Amended Complaint (“Defs.” Reply”) (Dkt. 47); (#)e Declaration of John A. Dalley (“Dalley
Decl.”) (Dkt. 23); and (5) the Second Declaration of John A. Dalley (“Dalley 2di'p€Dkt.

45).

% The amendment is not germane to this action. As used hi@eiGontract refers together to
the 1985 Contract and the 1989 amendment.
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1989concerthe had performed in the Soviet Unioid. § 18. The Contract limited Polygram to
releasing no more than three “best of” compilations of Malmsteen’s musiocuvhis approval.
Id. 1 19. The Contract also prevented each party, without the prior consent of th&ather,
releasing for distribution and sale any audigdal recording of Malmsteen that was taped or
recorded at aingle event or setting withduration of 30 minutes or mordd. §41. Malmsteen
claims that he has delivered to UMG Recordings a total of six alboums and that bkillexs His
obligations under the Contract and two renewéds.

For albums sold through normal retail channelh@United States, the Contract set
royalty rates under which the percentage that Malmsteen received on eaclyiuas it
crossed certain sales milestones. Malmsteen’s royalty percentage vanebti4%. Id. 1
21-24. Similarly, it provided faa graduated scale of royalty percentagesligtributions
outside the U.S., with the particular percentage differing by country of IshlfY 25-28. The
Contract authorized Polygram to charge a limited and defined set of costs (adseitier with
the albums or with certain video production costs) against Malmsteen’s royatynadd. 1
31-35. Finally, the Contract contained a forum selection clause. It provided thaicteom,
suit or proceeding based upon any matter, claim or controversy arising [unG@emtinact] or
relating [to the Contract] shall be brought solely in the state courts of tadéel court in the
state and county of New York . . ..” (Dkt. 45, Ex. 8 § 14.07.)

Malmsteen alleges that representatives of Internatiomcted him in 2006-after the
exclusive term of the Contract had expiretb request an interview in his Miami, Florida,
rehearsal studio. The interview was to be used only to promote sales of albums under the
Contract. Complf[138-39. Malmsteen claim¢hat he assented to the interview and entered into

an agreement (the “Agreement”) with International at that time which prectashechercial use



of the interview footage with respect to any work not covered by the Conldagt40.
Malmsteen claims thain breach of the Agreement, all four defendants subsequently began to
sell a commercial DVD titled “Far Beyond the Sun,” which included both intenoetage and
a single music performance in excess of 30 minutes] 42.

On December 29, 2008, Maltegen sent a letter to UMG Recordings stating that he had
not “received complete statements or payments from [UMG Recordings kidtsd affiliates”
for his works under the Contract. Dalley 2d Decl. Ex. 10.

B. The Complaint

The Complaint was filed on May 12, 2010; an Amended Comphaisfiled January 6,
2012 It containdwo causes of actigiboth sounding in breach of contract. First, it alleges that
UMG, UMG Recording, and UM Canada, all of which Malmsteen alleges were succéssors
interest to Polgram, owe Malmsteen for royalties that have not been paid to him on the
Contract. It also seeks damages under the Contract for sales of the uneditbviiz 1d. 1
44-50. Second, it alleges, International breached the Agreement by selling the uredithori
DVD without Malmsteen’s knowledge and consent, and by exploiting footage 2006
interview. Id. 951-54. He seeks damages on each claim of more®®ad,000.Id. 150, 54.

On April 11, 2012, Defendants filed a motion to dismiss the Com@aitda UM Canada
and International for lack of personal jurisdiction, and to limit the scope of Ntmis royalty
claims, based on limitations periods in the Contract. Oralnaegt was held on May 23, 2012.
Il. Personal Jurisdiction

A. Applicable Legal Standard for Rule 12(b)(2) Motion

Ona motion to dismiss pursuantfederal Rule of Civil Procedude(b)@) for lack of

personal jurisdiction, the plaintiff bears the burden of showing that the court isdscjfion over



the defendant in questioMetro. Lifelns. Co. v. Robertson-Ceco Cqrf4 F.3d 560, 566—67
(2d Cir. 1996)citations omitted). On a motion madeqgp to discovery, a plaintiff magrevail
based on legally sufficient allegations of jurisdictidall v. Metallurgie Hobokei®verpelt
S.A, 902 F.2d 194, 197 (2d Cir. 199@ert. denied498 U.S. 854 (1990). Although personal
jurisdiction must ultimately be proven by a “preponderance of the evideitioey, at trial or at
an evidentiary hearing, a district court making a determination based uptavisfimust
resolve doubts in favor of the plaintiff, ‘notwithstanding a controvertieggmtation by the
moving party.”” Jesselson v. Lasertechnics |ndo. 96¢€v-1452, 1997 WL 317355, at *1
(S.D.N.Y. June 12, 1997) (quotirgl. Trade Fin.Inc. v. Petra Bank989 F.2d 76, 80 (2d Cir.
1993)).

When reviewing a motion to dismiss, a court may consider documents attached to the
pleadings, as well as documents outside the pleadings “that are integraddupelin by the
plaintiff in preparing the gadings.” Wolff v. Rare Mediurinc., 210 F. Supp. 2d 490, 494
(S.D.N.Y. 2002)aff'd, 65 F. App’x 736 (2d Cir. 2003kiting Int'l Audiotext NetworKnc. v.

Am. Tele. and Tele. G&2 F.3d 69, 72 (2d Cir. 1995)). Courighis Circuit have made clear,
howeverthat“a plaintiff may not shore up a deficient complaint through extrinsic documents
submitted in opposition to a defendaotion to dismiss. Madu, Edozie & Madu P.C. v.
SocketWorks Ltd. Nigeri265 F.R.D. 106, 122-23 (S.D.N.Y. 2016iting Wright v. Ernst &

Young LLR 152 F.3d 169, 178 (2d Cir.1998) (plaintiff could not amend her complaint through a
legal memorandum filed in opposition to a motion to disjhiss

B. Personal Jurisdiction over International

Malmsteen acceded at oral argument®dismissal of UM Canada. As to

International—the sole defendant named in Count Two—the Court appluespart test to



evaluate personal jurisdiction. First, the Court must decide whether, under Nevawptkdre

is personal jurisdiction over the defenda@trand RiverEnters.Six Nations Ltd. v. PryoA25

F.3d 158, 165 (2d Cir. 2005)The forum selection clause in the Contract is relevant to that issue
Second, if there is personal jurisdiction, the Court must determine whether faisexé

jurisdiction under these laws is consistent with federal due process requsenhe.

Pursuant to the New York lorgyrm statute, a court in New York can exercise personal
jurisdiction over a non-resident defendant based either on general jurisdictienNew Y ork
Civil Practice Law and Rulg 301, or specific jurisdiction, under C.P.L.R. 8 3@2W.L.1.Grp.
Inc. v. Amber Freight Shipping Line&28 F. Supp. 2d 557, 563 (E.D.N.Y. 2011). Specific
jurisdiction exists when the defendant transacts business in the forum (C.P.L.R.)EL¥02(a
when a tortious act has been committedauses injury there (C.P.L.R. § 302(a)(2) and (a)(3)),
or when a defendant owns, uses, or possesses any real property situated vathte the
(C.P.L.R. 8§ 302(a)(4)). Here, the only potential grounds for jurisdiction which Malmstee
identifies over International are: (1) general jurisdiction under C.P.L3R18(2) specific
jurisdiction under 8 C.P.L.R. 302(a)(1); and (3) the forum selection clause.

1. C.P.L.R. 8 301's “Doing Business” Standard

Malmsteen first argues that the Court gaseralpersonal jurisdiction over International
under C.P.L.R. § 301, which provides for “personal jurisdiction over aloarieiliary
defendant whose business activities within New York are ‘continuous and syst&€mati
Pieczeniky. Dyax Corp.No. 00€v-243, 2000 WL 959753, at *2 (S.D.N.Y. July 11, 2000)
(citing Beacon Enterinc. v. Menzies715 F.2d 757, 762 (2d Cir. 1983ff'd, 265 F.3d 1329

(Fed. Cir. 2001). To bamenabldo generajurisdiction under § 30ldnternationalmust be



doing business in New York “not occasionally or casually, but with a fair measure
permanence and continuityBeacon 715 F.2d at 762.

Malmsteen relies, first, on a series of announcements on www.lalimetsc.com
which follow the career trajectory of an alleged officer of Internationadiréw Kronfeld.
These suggest that Kronfeld is based in London and New York. Pl.’'s Mem. 3—4. A 2009
announcement notes that Kronfeld would be responsible for overseeing the scheduling,
promotion, and marketing of Internationdlieleases worldwide in his role as vice president of a
marketing arm of that company. (Dkt. 44, Ex. 1.) A July 1, 2010 announcement notes
Kronfeld’s promotion to president of Universal Music Grodmjibal marketing division, and
reiterates that he will be working in both London and New York. (Dkt. 44, Ex. 4.) However,
even assuming that these documents are properly considered on this motion and that thei
contents can be taken as tfite facts therein fall far short of establishing pee jurisdiction

under § 301.

* Defendants argue that Malmsteen has conflated Universal Music Group ioteahat trade
name, with Universal Music Group International Ltd., the actual legal dsgihg sued. The
announcement itself describes the unit as “Universal Music Group Internatieméight of the
Court’s finding thageneral jurisdictions lacking even assuming synchronicity of the two
names, it is unnecessary to run to groumcttrpaate organizational hierarchy

® Defendants argue that Malmsteen has erroneously referred to Universal Musgicas a legal
entity, when it is only a trade name. The Court notes that Malmsteen also appeiscohstrue
the announcement as indicating that the officer’'s promotion occurred within Undivarsic
Group International, when the document imptlesthis promotion resulted in a move
Universal Music Group. Here, too, however, it is unnecessary to resolve theserise poi
because even if they were resolved in Malmsteen'’s favsopal jurisdiction is lacking.

® Admissibility of these unauthenticated Internet documents is dubious, and everttiéagdiné
Court would almost certainly lack authority to consider them, as theyneétesr attached to
nor referenced in Malmsteen’s Amended Complaint. Instead, Malmsteen’s Icsunséted
them along with his memorandum of law in opfios to the motion to dismiss.
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New York courts have held that the mere presence of more than one nonresident officer
of a company is not sufficient to confer jurisdictidBeeFremay Inc. v. Modern Plastic Mach.
Corp, 222 N.Y.S.2d 694, 700 (196¢)The mere fact that two of the officers[af defendant
reside in Newyork is of no particular moment.”). Even a CEO who conducts some business
from a New York office does not necessarily subject the company to genewditfiorsunder 8
301. Jesselson1997 WL 317355, at *3. Itis “‘not so much a question of where the officers and
representatives of the foreign corporation resided but of what they did here, dbttieegc
performed here for the corpdi@ and in connection with its businessld. (quotingStark v.
Howe Sound Cp252 N.Y.S. 233, 236 (1931)). Notablgsselsomvolved a New Yorkbased
CEO of a Delaware corporation with its principal place of business in NewcMeXihe Court
ultimately found jurisdiction, but it did so based on the allegation that the @@larly and
systematically control[led the company] from his office in New Yorkl? No such allegations
are made here, and Kronfeld, an apparently midlevel employee,aserotlleged to ark full
time in New York City.

Malmsteen next argues that because the CEO of a different entity, Univeisal M
Group, Lucian Grainge, is based in that company’s New York office, and bevaunsas
division heads” report directly to Grainge, there is general jurisdictioninteynational. Pl.’s
Mem. 5. The Court disagrees. Malmsteen does not make any concrete allegatibtiseabo
relationship between either Grainge or Universal Music Group, on the one hand, and
International, on the other. Instead, Malmsteen essentially asks the Courtéalpeecorporate
veil for the purpose of enabling him to establish jurisdiction. But piercing this yermissible
only when the activities of the subsidiary reflect a disregard foregh@rate corporate existence

of the parent.SeeESI Inc. v. Coastal Corp61 F. Supp. 2d 35, 51 (S.D.N.Y. 1996iting



Volkswagenwerk Aktiengesellschaft v. Beech Aircraft Cé5i. F.2d 117, 120 (2d Cir. 1984)
seealso Aboud v. Rapid Rentals InNo. 97-cv-1742, 1998 WL 132790, at *2 (S.D.N.Y. Mar.
24, 1998)Palmieri v. Estefan793 F. Supp. 1182, 1187-68.D.N.Y.1992);DCAFood Indus.
v. Hawthorn Mellodync., 470 F. Supp. 574, 585 (S.D.N.Y. 1978itu-Serban lonescu v. E.F.
Hutton & Co, 434 F. Supp. 80, 82—§S8.D.N.Y.1977),aff'd, 636 F.2d 1202 (2d Cir. 1980);
Pub. Adm'r of N.YCnty.v. Royal Bank of Canagd278 N.Y.S.2d 378, 381 (1967). Malmsteen
has not alleged any facts that would support such a finding. Accordingly, Mainiatis to
establish generalrisdiction over International.
2. C.P.L.R. 8 302(a)(1» “Transacting Busines8 Standard

To exercise specifipersonal jurisdiction over International under C.P.L.R. § 302(a)(1),
two conditions must be met: (1) International must trartsaginess in New York; and (2) the
plaintiff’'s claim must arise from that business activiGutco Indus. v. Naughto806 F.2d 361,
365 (2d Cir. 1986) (citintlcGowan v. Smittb2 N.Y.2d 268, 272 (1981)). Malmsteen does not
allege that his claim lsanyhing to do with International’s business in New York. His
argument for specific jurisdictiondis falls far short of the mark.

3. Contractual Forum Selection Clause

Malmsteen next relies on the forum selection clause in his Contract with RoJygra
which provides that “any action, suit or proceeding based upon any matter, claim or ¢eptrove
arising [under the Contract] or relating [to the Contract] shall be brought sokblg state courts
of or the federal court in the state and county of New York . . . .” (Dkt. 45, Ex. 8 § 14.07). The
validity of that clause is undisputed, but the parties part company over whetheatlotexrhis

bound by it. For International to be bound, (1) the Agreement whose breach he claimssaust ari



under or be related to the Contract; and 2) International must be either a suiccagsoest to
Polygram, the signatory, or “closely related” to the actual successutierest.

As to the first point, the Amended Complaint nowhere alleges any relationsivigebet
the 1985 Contract and the alleged 2006 oral Agreement with International. Count One, based on
the Contract, is asserted against UMG, UMG Recordings, and UM Canada. Hhi#sils,
44-50. Count Two, based on the Agreement, is asserted against Internationdidafpfh&2—
54. The Amended Complaint is determinative. Malmsteen may not imply through vague
insinuations in his brieee, e.g.Pl.’s Mem. 2, or at argument that the Contract and Agreement
are somehow relatedsee Serdarevic v. Centex Homes LZED F. Supp. 2d 322, 330 (S.D.N.Y.
2010) Yarborough v. Queens Auto Mall Inblo. 08cv-3179, 2010 WL 1223584, at *2
(E.D.N.Y. Mar. 23, 2010) (“Plaintiff[s] may not amend [their] complaint through [fmeation
papers.”)citing Wright v. Ernst & Young LLPL52 F.3d 169, 178 (2d Cir. 1998)).

In any eventMalmsteen fails to allege facts to support a finding bht&rnationalis
bound by the Contract as a successanterest. The Amended Complaint itself alleges only
that UMG, UMG Recordings, and UM Canada suecessorf-interest to the Contract.
Compl. 1 14. Its omission of International from the list of entities bound bydhedct—i.e.,
the list of entities that Malmsteen alleges inherited Polygram’s interest in the Gerntedeats
the belated suggtsn that International is bound on this theoBeePl.’s Mem. 7.

To be sure, International could still be bound as a non-signatory on the alternate theory
that it is “closely related” to the signator$feeAguasLenders Recovery Grp. v. SUgaA, 585
F.3d 696, 701 (2d Cir. 2009) (“In order to bind a mamty to a forum selection clause, the party
must be ‘closely related’ to the dispute such that it becomes ‘foresetradile’will be bound.y

(quotingBonny v. Soc'y of Lloyd'8 F.3d 156, 162—63 (7th Cir. 1993)). A ngarty is closely
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related to a disputaf‘its interests are ‘completely derivative’ of and ‘directly related topif
predcated upon’ the signatory pargyinterests or conduct.Cuno Inc. v. Hayward Indus. Prods.
Inc., No. 03¢cv-3076,2005 WL 1123877, at *6 (S.D.N.Y. May 10, 2005) (quotimgcon v.
Underwriters at Lloyd’s, Londqri48 F.3d 1285, 1299 (11th Cir. 1998Httempting to make
this showing, Malmsteen in his brief claims that (1) some music contained on tHae{fead

the Sun” DVD had been authorized pursuant to the Contract, and (2) InternatiortalesBN&D
under the Contract. But Malmsteen’s suggestion does not follow logically. Thadeth
Complaint simply does not support the thesis that Internationaliest$eare derivative of those
of UMG Recordings or UMG (whom Malmsteen alleges were Polygram’s sucgesso
International was not). It nowhere alleges that International violated theaColoy virtue of its
alleged exploitation of interview footage and/or works not enumerated in the Contraiet.th@ui
contrary, the Amended Complaint alleges that International negotiatadetely separate oral
agreement with Malmsteen to govern the 2006 Miami interview, which was not covetesd by t
Contractexecuted some 20 years eatrlier.

The only concrete connection that Malmsteen identifies between the Agreemhéim an
original Contract is the fact that the DVD, allegedly, also contained worksezblog the
Contract. But no inference of a close relationsteifwieen International and UMG Recordihgs
can properly be drawn from this spare allegation. It reveals nothing about the et
working relationship between these two entities. Malmsteen’s attempt to texaational as a
successoem-interestto Polygram, the Contract signatory, or as “closely related” to Polygram’s

successor, is thus unsupported by the Complaint because otdlyy on Malmsteen’s sayp.

’ Although not cognizable on a motion to dismisefdhdants have conceded that UMG
Recordings, as the successor to Polygram, was the soicoegserest on the Contract.
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The Second Circuit's decision Aguas Lenderss fully in accord. Aguas Lenders
recaynized that norsignatories can be held accountable based on a close relation to a signatory,
but it states that this outcome cannot be found absent adequate allegations of sticmshipl
585 F.3dat 701-02. No such tangibleleegations have beenade here.

Accordingly, Malmsteen fails to establish personal jurisdiction under Nek Mw.

There is, therefore, no occasion to consider the ensuing question of whether jonisdotid
comport with due process norms.
[I. The Contractual Statute of Limitations

At the motion to dismiss stage courtmay “resolve issues of contract interpretation
when the contract is properly before the Court, but must resolve all ambiguitiexcontract in
[p]laintiffs’ favor” Serdarevigc 760 F. Supp. 2dt 328—29 (t&ing Banks v. Corr. Servs. Corp.
475 F. Supp. 2d 189, 195 (E.D.N.Y. 20077)) the interpretation of a contract is at issue, a court
is ‘not constained to accept the allegatiooisthe complaint in respect of the construction of the
[a]greement,’ althogh all contractual ambiguities must be resolved in the plainféfi®r.”)
(quotingInt’l Audiotext 62 F.3dat 72).

The Contract contains both a limitation and objection provision. Together, Defendants
claim, these operate to bar a significant portbMalmsteen’s damages claims. Contractual
statutes of limitations and objection provisions are generally respecteeMbY dtk courts.See,
e.g, Allman v. UMG Recording$30 F. Supp. 2d 602, 605 (S.D.N.Y. 2008) (enforcing both a
limitation and an objetion provision against a plaintiff). Under the C.P.L./faa]n action .. .
must be commenced within the time specified in this article unlessshorter time is
prescribed by writteagreement.” C.P.L.R. 8 201. Failure to confdoma contractual

limitations period‘will subject the action to dismissal, absent proof that the limitations provision
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was obtained through fraud, duress, or other wrongdoilty;, 'seealso Van Loan v. Hartford
Accident& Indem. Co, No. 05ev-1326, 2006 WL 3782709, at *4 (S.D.N.Y. Dec. 22, 2006)
(holding that an insurance agreement’s two-year limitation period was valid amdesifle and
dismissing plaintiff's claim because it was filed after the limitation periddBlmsteen does not
make any substantial argumenratteither of the provisions here is facially unenforceable.

The central provision at issue prevents Malmsteen from bringing any agtorsta
Polygram “in connection with any royalty accounting or payments hereundsesiMimsteen]
commences the suitithin four (4) years from the date such statement of accounting for esyalti
or such payment was renderedDkt. 45, Ex. 8 8 8.05(a).) The plain meaning of this provision
precludes any claim in connection with an accountieg tatement) or paymergndered
before May 12, 2006, which is four years to the day before Malmsteen filed his Qumplai
Malmsteen does not appear to dispute that this date should govern.

The other relevant provision is the objection provision. It states that roya#gnstats
rendered by Polygram to Malmsteen cannot be contesteess specific objection in writing,
stating the basis thereof, is given to [Polygravthin three (3) years from the date rendered
Failure to make specific objection within said time pericalldte deemed approval of such
statement.” (Dkt. 45, Ex. 8 § 8.03(a).) The parties diverge as to whether Malmsteeersidar
29, 2008 letter denying receipt afraplete statements or paymentsvad'specific objection.”
If it was not, therMalmsteen wald be limited by the thregear objection provision to
challenging statements rendered within three years of the filing of thel@iatron May 12,
2010. If it was, theMalmsteen’s claims are limited only by the fexgarlimitation provision.

The Court agrees with Malmsteen that, on a motion to dismiss, his contention that the

December 29, 2008 letter was a “specific objectrowiiting” should be sustained.
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Malmsteen'’s letter was clearly an attempt on his part to notify UMG Recordirgs tha
something vas amiss. Less clear is whether Malmsteen could have been more specific as to his
grievances. It is possible that, because he had not received the required tdatdalersteen
did not have a more specific understanding of the extent to which he had been denied toyalt
which he was entitled. Defendants fault Malmsteen for being insufficigpégific, but pending
discovery, the Court cannot conclude with certainty that Malmsteen had the datalnovhi
particularize his objection. Further, atstistage of the litigation, the Court is bound to construe
all facts in Malmsteen'’s favor.

The Court, therefore, finds that Malmsteen has alleged facts sufficierggorsthe
claim that the letter constituted a specific objection. Thus, the Contoatsipn would allow
Malmsteen to reach all the way back to December 29, 2005, three years hefettet, because
Malmsteen'’s letter appropriately preserved such claims. That does nleeadstmsteen of the
separate duty to file his Complaint in enély fashion, however, and under the Contract’s
provision on that point, he forfeited such claims arising before May 12, 2006.

In a final arguent, Malmsteen notes that the Contract states that “[a]ll statements
hereunder will be deemed conclusively to have been rendered on the due date . . . unless
[Malmsteen]notifies[Polygram]otherwise within thirty (30) days after such due daf@kt.

45, Ex. 8 8§ 8.03(b).) The Contract stipulates that those due dates are “on or before September 30
for the period ending the preceding June 30, and on or before March 31 for the period ending the
preceding December 32."(Dkt. 45, Ex. 8 § 8.01.) On this basis, Malmsteen appears to argue

that 8 8.03(b) applies only when a statement has already been rendered, acdnhat ibe

used to bar, based on the limitations provision, his claims on a required statement that

8 This same provision allows Polygram (and, of course, its sucdessuerest) to change the
accounting periods, but the payments must be dispaesadnnually.
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Defendants failed to issue. Pl.’'s Mem. 9. Malmsteen also argues thahggpkiimitations
clause to statements never issued is “inequitable orcis’ féd.

Malmsteen does not, however, cite to a single case to support this argumentt dktdeas
court in this District has found no defect in a provision similar to the one at issue. Thsogprovi
there had conclusively deemed a royalty statement timelyneshde the stipulated due dates.
SeeDrum Major MusicEntmt Inc. v. Young Money EntLLC, No. 11€v-1980, 2012 WL
423350, at *2 (S.D.N.Y. Feb. 7, 2012). Dnum Major Musig the contract stipulated due dates
of March 31 and September 30 fens-annual royalty accountings; it prevented the plaintiff
from suing over “royalty accounting and/or payments unless he brought suinh‘aitéi(1)
years fic] from the date such statement of accounting for royalties or such paymetievas
Id. The Qurt foundthat “when [the plaintiff] received neither royalties nor an accounting, he
was on notice that something might be arhidd. Similarly here, Malmsteen knew he was to
receive accounting statements twice a year. He had the opportunity yould® Recordings
or an affiliate that his statements were erroneous, or had not been furnished, bed he do
so until December 29, 2008.

Malmsteen’s claim that this works an inequitable result is unpersuasive. @uunely
enforce contractualrhitations and objection provisions, and Malmsteen freely entered into those
at issue here; he does not claim that the Agreement was the product of fraud®r dhes
district court inAllman, in fact, rejected a similar challenge to a similar contra®lG’s
contract there stated that all royalty statements rendered to Allman wereglandimot subject
to objection “for any reason unless specific objection, in writing, stating thethaseof, is
given to UMG within two (2) years from the date reretf; it stated that Allmariwill not have

the right to bring an action against [UMG] in connection with any royaltgladag or
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payments . . . unless [Allman] commence[s] the suit within three (3) years from the date such
statement of accounting for royalties . . . was rendered.” 530 F. Supp. 2d at 604.

Accordingly, the Court holds, Malmsteen may reach back four years from the date of the
filing of the Complaint, to May 12, 2006. The parties have agreed that under such a ruling, the
royalties earned after March 31, 2006 are cognizable, and the Court accepts that understanding.

CONCLUSION

Defendants’ motion to dismiss UM Canada and International from this action is
GRANTED. Consequently, Defendants’ motion to dismiss Count Two of the Amended
Complaint is GRANTED. Defendants’ motion to dismiss all claims related to any statement
rendered before the March 31, 2006 statement is GRANTED. The Clerk of the Court is directed

to terminate the motion pending at docket entry number 34.

SO ORDERED.

find A € pphrags’

Paul A. Engelmayer
United States District Judge

Dated: June 14,2012
New York, New York
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