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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

1:10-cv-4699-RJIH
| 1:10-cv-4700-RJH
In re LEHMAN BROTHERS . (On appeal from Bankr. No. 08-13555)
HOLDINGS INC., et al., :
MEMORANDUM OPINION
AND ORDER

Debtors.

Richard J. Holwell, District Judge:

This case has a more complex posture thaset a trial court is accustomed to seeing.
Appellants are various entities associated with Suh@aipw bankrupt California housing
development consortium. Theiore concern is that the automatic stay emanating from the
Lehman Brothers bankruptcy in New York nonili their options in the SunCal bankruptcy in
California. Because of the interplay between two ongoing bty proceedings on opposite
coasts, matters bearing on that concern haeady been heard before a California bankruptcy
court, a bankruptcy appellate panel of the NiGircuit Court of Appals, and the Bankruptcy

Court for the Southern District of New York; and an appeal is currently pending before the

! The Court will refer to appellants as “SunCal’ahghout this Opinion. However only some of the
SunCal entities are appellants in this case. They are: (i) SunCal Communities | LLC, (ii) SunCal
Communities Il LLC, (iii) SCC/Palmdale LLC, (iv) Ach Estates, LLC, (v) SunCal Beaumont Heights,
LLC, (vi) SunCal Emerald Meadows LLC, (vii) SualCJohansson Ranch LLC, (viii) SunCal Bickford
Ranch LLC, (ix) SunCal Summit Valley LLC, (x) SewvBrothers LLC, (xi) Kirby Estates LLC, (xii)

SJD Partners Ltd., (xiii) SID Development Co(piy) SCC Communities LLC, (xv) North Orange Del
Rio Land LLC and (xvi) Tezoro SF LLC.
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Ninth Circuit Court of Appeals. Moreovehis Court previously denied a motion for
emergency relief arising from similar issues.

Before this Court today are appeals frono twvders in the Lehman Brothers bankruptcy
proceeding before the Southern District Bankryourt. Both are brought by SunCal entities
in the midst of their own bankruptcy proceedingialifornia. The first appeal is from the
Bankruptcy Court’s order apgving a compromise betweenhman, Fenway Funding, Fenway
Capital, Hudson Castle, and Deutsche Bank‘{@wnmpromise Order”). That compromise
included the transfer of certairdies on which SunCal is a debt@unCal was not a party to the
settlement. However SunCal oljed to it out of fear that theansfer would bring the SunCal
loans within the scope of the Lehman automatg,gprejudicing its efforts with respect to those
debts in its California bankruptcy proceeding.e ®econd appeal concerns whether those loans,
and the claims arising from them, should beepted from the Lehman automatic stay—SuncCal
moved for relief from the Lehman stay, but thelkraptcy court denied #t request (the “Stay
Relief Denial Order”), and SunCal now apgeal hat second appdalfrom a denialithout
prejudice: the Bankruptcy Courtféered a final ruling on the reliéfom stay motion in light of
the fact that a related request—which coutabirthe motion here—is currently pending before
the Ninth Circuit Court of Appeals.

For the reasons stated below, the ordete@Bankruptcy Court are affirmed and both

appeals are denied.



I. Factual and Procedural Background

The Court assumes the parties’ familiavitiyh the facts and proceedings below. The
following factual and procedural historypsovided for background purposes and does not
constitute findings of fact by the Court. Wheygpropriate disputes aneted in the margin.

Between 2005 and 2007 the California housingketavas good, and entities associated
with Lehman Brothers made several loans litageover $1.5 billion, to viaous SunCal entities,
which used the proceeds to aggressively ldgveeal estate projects in California.
Subsequently, “market condition®eled....” (SunCal Stay Mem. 4.)n September of 2008
one of the loaning Lehman s, Lehman Brothers Holding4d.BHI”), filed for bankruptcy

in New York. In October of 2008 anothertbbse entities, Leham Commercial Paper

%2 The Court references the parties’ briefs as follows:

OPENING BRIEF RE APPEAL OF ORDER APPROVING DEBTORS’ MOTION PURSUANT TO
BANKR. RULE 9019 FOR AUTHORTY TO COMPROMISE CONTROVRSY IN CONNECTION WITH A
REPURCHASE TRANSACTION WIH FENWAY CAPITAL, LLC AND A COMMERCIAL PAPER
PROGRAM WITH FENWAY FUNDING, LLC, 10-CV-469®ocket N. 10, as “SunCal Compromise Mem.”;

Appellees’ Response To SunCal Appellants’ Opening Brief Re Appeal of Order Approvtg e
Motion Pursuant To Bankr. Rule 9019 For Authority To Compromise Controversy In Connection With A
Repurchase Transaction With Fenway Capital, LLC And A Commercial Paper Program With Fenway,Fundi
LLC, 10-CV-4699 Docket N. 15s “Lehman Compromise Opp.”;

THE SUNCAL APPELLANTS’ REPLY TO THE APPELLEES’ OPENING BRIEF RE APPEAL OF
APPEAL OF [sic] ORDER APPROVING DEBTORS’ MOTION PURSUANT TO BANKRUPTCY RULE 9019
FOR AUTHORITY TO COMPROMISE CONTROVERSY IN CONNECTION WITH A REPURCHASE
TRANSACTION WITH FENWAY CAPITAL, LLC AND A COMMERCIAL PAPER PROGRAM WITH
FENWAY FUNDING, LLC, 10-CV-4699 Docket N. 18, as “SunCal Compromise Rep.”;

SUNCAL APPELLANTS’ OPENING BRIEF REGABING THEIR APPEAL OF THE BANKRUPTCY
COURT'S ORDER DENYING THE SUNCAL DEBTORS’ MOTION FOR AN ORDER DETERMINING THAT
THE AUTOMATIC STAY OF THE LEHMAN ENTITIES DOES NOT APPLY TO THE SUNCAL DEBTORS’
CHAPTER 11 CASES; OR, IN THE ALTERNATIVES;RANTING THE SUNCAL DEBTORS RELIEF FROM
THE LEHMAN ENTITIES’ AUTOMATIC STAY, 10-CV-4700 Docket N. 9, as “SunCal Stay Mem.”;

Appellees’ Response to SunCal Appellants’ Opening Brief Regarding Their Appeaé @ahkruptcy
Court’s Order Denying The SunCal Debtors’ Motion For An Order Determining That ThenAtitaStay Of The
Lehman Entities Does Not Apply To The SunCal Debtorgifiiér 11 Cases, Or, In &Alternative, Granting The
SunCal Debtors Relief From The Lehman Entities’ Autom@tay, 10-CV-4700 Docket N. 13, as “Lehman Stay
Opp.”;

SUNCAL APPELLANTS’ REPLY TO APPELLEES’ RESPONSE TO SUNCAL APPELLANTS’
OPENING BRIEF REGARDING THEIR APPEAL OF THE BANKRUPTCY COURT’'S ORDER DENYING
THE SUNCAL DEBTORS’ MOTION FOR AN ORDER DETERMINING THAT THE AUTOMATIC STAY OF
THE LEHMAN ENTITIES DOES NOT APPLY TO THE SUNCAL DEBTORS’ CHAPTER 11 CASES; OR, IN
THE ALTERNATIVE, GRANTING THE SUNCAL DEBBTORS RELIEF FROM THE LEHMAN ENTITIES’
AUTOMATIC STAY, 10-CV-4700 Docket N. 16, as “SunCal Stay Rep.”



(“LCPI"), filed for bankruptcy in New York.In November 2008 the SunCal entities filed for
bankruptcy in California.

In August 2008, just prior to the bankruptcy filings, the Lehman entities engaged in a
complicated debt transaction that involved, in part, the SunCal loans. LCPI and Fenway Capital,
LLC (“Fenway Capital”) entered into a mastepurchase agreement (“MRA” or “Repo”)
through which a number of assets, including some SunCal loans, were sold by LCPI to Fenway
Capital subject to being transfed back to LCPI in the future. (Lehman Compromise Opp. 5-

6.) Inturn Fenway Capital issued a Vale@abunding Note to Fenway Funding, which issued
commercial paper notes to LBHIld() LBHI then executed a guanty of LCPI's repurchase
obligations under the MRA/Repo, and pledgieel commercial paper to JPMorgand.X As
appellees explain it, the ultimate exchangs Yeifectively between Lehman entities, with
Fenway Funding and Fenway Capgarving as mere conduits witlo economic interest in any
outcome.” [d.; Appx. 7, 5113 Because of that structunewever, Lehman “had to seek
consent from Fenway, among others, befoketpactions concerning the Repo Assetdd.)(

In November 2008, just after the bankrupfitipgs, SunCal moved for relief from stay
in the Lehman Commercial bankruptcy proceedinth@Southern District of New York. That
motion sought blanket stay reli&b allow the [SunCal] Debtor® generally administer their
California Chapter 11 casesl’ehman Commercial Paper, Inc. v. Palmdale Hills Property, LLC
(In re Palmdale Hills Property, LLC}#23 B.R. 655, 660 (9th Cir. BAP 2009). Without

mentioning the existence of the Fenway structure, Lehman opposed the request. (Appx. 21 |

% Appellants dispute this account of the transactma, especially dispute that the recent repurchase was
subject to the MRA/RepaoSee infraSection 111.D. Appellants simply explain that “LCPI, as ‘Seller,’

and Fenway, as ‘Buyer,’” entered into a repurchaseeagent (‘Repo’), whereby LCPI transferred all

right title and interest in the seven Disputed Loans to Fenway.” (SunCal Stay Mem. 5.)



15.) The New York Bankruptcy Court denige motion as overbroad, but did so without
prejudice to SunCal refiling specifstay relief requests as needeftl.)(

The dispute then moved to the West Co&sta February 2009 response to claims filed
by Lehman in the California Bankruptcy Courtyrf€al argued that the Lehman Lenders’ claims
should be equitably subordinated. SunCal asgehat equitable suldination action could be
used to defend against Lehmaalaims without violating t Lehman/New York automatic
stay, an uncontentious proposition. What's mwwever, SunCal contendi¢hat because it had
raised equitable subordinationaslefense, it could prosecuit¢o its conclusion without
violating the Lehman automatic stay.

The question of whether a California @gble subordination acn would violate the
Lehman/New York automatic stay is a questiothef scope or applicability of the automatic
stay. Such questions as to the scope of theastagubject to the coneant jurisdiction of both
the overseeing bankruptcy court (tdew York court) and the couirt which the litigation is to
be stayed (the California courtgee Erti v. Paine Webber Jack & Curtis, Inc. (Inre
Baldwin-United Corp. Litig,)765 F.2d 343, 347-48 (2d Cir. 1985). Accordingly by Order dated
March 10, 2009 the California Bankruptcy Codetermined the scope of the Lehman/New
York stay. It found that the staiid not apply to any attempt I8unCal to equitably subordinate
Lehman’s claims. The California Bankruptcyu€othus found that SunCal could pursue
equitable subordination in California.

Lehman appealed that decision to the Baptay Appellate Panel of the Ninth Circuit
(BAP). In an opinion dated December 15, 200@lgé Hollowell writing for the panel reversed
the scope-of-stay determinationtbé California Bankruptcy CourtSee In re Palmdale Hills

Property, LLG 423 B.R. 655 (9th Cir. BAP 2009).06cluding that “equitable subordination



seeks affirmative relief,the panel found that “adjuditan of [SunCal’s] equitable
subordination claim violates [LCP’s] automatic stayd’ at 667. The panel thus found that
SunCal could not pursue equitable subordinatnoBalifornia. The panel then noted that
SunCal was not “hamstrung by this decisionyrfSal] may either sealklief from stay or

initiate the equitable subordination actagainst Lehman Commercial in the New York
bankruptcy case.ld. at 668. However SunCal did not thegjuest relief fronstay or initiate

an equitable subordination actionNiew York, but rather appealdide decision of the appellate
panel to the Ninth Circuit Court ofgpeals. That appeal is pending.

Prior to the appellate panel’s deaisiSunCal had discovered the Fenway structure
and taken the position that thenman stay is inapplicable loans involved in the Fenway
structure independent of whethezruitable subordination is offensive or defensive. (See Appx.
21 at 1635 9 5.) On October 2, 2009 the CalitoBankruptcy Court entered findings that
certain disputed claims werefact owned by Fenway, and thatHrean’s filing of the claims as
“creditors” was impropet. SunCal has since prosecuthd equitable subordination action
“against Fenway, as the ownertbé Disputed Claims” as if the stay did not apply to them for
that reason. (SunCal Stay Mem) Lehman disputes that tRenway structure has any effect
on the stay, and maintains that LCPI has througjbeen “required [bthe MRA] to repurchase
the Repo Assets, including the SunCal Loans,” (Lehman CamgeaMem. 13), which were
therefore always appropriately paftthe Lehman Bankruptcy estate.

The dispute regarding the et of the Fenway structure and that regarding the automatic
stay have both since returned to New K oOn March 24, 2010, Lehman moved in the New

York Bankruptcy Court pursuant to Bankruptule 9019 for authorityo enter into a

“ SunCal also moved to dismiss the BAP appedhanhbasis. The appellate panel nonetheless decided
the appeal as discussed in the preceding parag&gehin re Palmdale Hills Property, L1.@23 B.R. at
661-663.



compromise thainter alia, unwound the Fenway structure grldced the SunCal loans in the
possession of LCPI. SunCal filed a third partyeobon to that compromise. In that objection
SunCal contended the compromise would bring loans not previously subject to the Lehman stay
within its scope. SeparatelgunCal moved before the New tkdBankruptcy Court for relief
from the Lehman stay in order to pursue &ple subordination back talifornia. The New
York Bankruptcy Court disposed of both motiatral argument on May 12, 2010. The Court
approved the compromise and denied withogjyalice SunCal’'s motion for relief from the
automatic stay.

In reviewing the compromise, the Bankrup@gurt took a proffeof the testimony of a
Mr. Fitts as to the business purposesliiertransaction. (Appx. 25, 1801-1803.) Mr. Fitts
would have testified that the compromiseuld eliminate delaysra administrative fees
associated with the Fenway structure amdii eliminate further litigation regarding the
Fenway structure. The BankraptCourt also heard SunCabbjections based on their fears
that the compromise would prejudice thaility to pursue eqtable subordination (in
California). However the Bankrupt Court disagreed that SunCal’s fears would necessarily be
realized:

THE COURT: | don'’t believe that thereasything in the motion before me that

requires me to make any findingstaghe consequences in the SunCal

bankruptcy of my unwinding thstructure. So part @fhat | don’'t understand is

why you're spending all this timeguwing about those consequences.

(Appx. 25, 1818)
Mr. O’Keefe, representing appellants, responideithat prompt from the Bankruptcy Court:

MR. O'KEEFE: Your Honor, with thatharacterization, I'm nre than willing to

sit down. | just wanted to make su¥aur Honor, that in connection with the

next motion, | didn’t prejudice any rights finis motion. Otherwise, | wouldn’t

have said anything. But ppreciate Your Honor’s clardation in that regard.
(Appx. 25, 1818-1819.)



After that exchange, the testimonial proffend after an appearance from the creditors’
committee supporting the settlemeng thourt approved the compromise.

THE COURT: Okay. Having heard thegament presented by the debtors, the
support of the creditors’ committee atié opposition by the SunCal voluntary
debtors, which appears to the Courh&ive been more in the nature of a
reservation of right as tihe potential consequendaghe SunCal bankruptcy
case in California to approval of the unwingiof the structure, | am satisfied that
sufficient business justification has bgaesented to approve the motion and that
the undoing of the structure results in a bemof claimed ben#s$ to the estate
including the elimination of certain caestnd the preservation of the rights of
separate debtors so that the distitrurights of those creditors looking to
particular members of the Lehman corporate family will [be] unaffected by the
approval of a settlement.

(Appx. 25, 1824-25.)

The Bankruptcy Court then turned to the Salh&ppellants’ motion forelief from stay.
At the outset the Bankruptcy Court expressed canitet an appeal reging the scope of the
stay was already pending begdhe Ninth Circuit. $eeAppx. 25, 1826 (asking at outset
“what’s the time horizon of briefing and adjudication in the Ninth Circuit?).) The Bankruptcy
Court explained that it had origilty expected SunCal’s staylief motions to be filed in New
York, but that instead a related matter regardiegscope of the stay had been litigated in
California and could potentially oot the stay relief motion.

THE COURT: ... | couldn’t have been cleain January of 2009 that this was
the Court that you needed to come togforposes of getting stay relief, in that
instance, relating to the use of cash collateral.

But it's now May of 2010. It's quite lang while after that. And one of
the concerns | have is that Judge Sraitd | are players in a cross-country game
of gaming the system, of using courts/tmr particular purpose in order to gain
strategic advantage. And speaking for nfy$elon’t like that. | suspect that
Judge Smith would say the same thing if she were here.

(Id. at 1835.)

THE COURT: Let me ask you a questiodssuming that you are successful in
the Ninth Circuit whenever that happens, what’s the consequence of that
successful prosecution of the appeal efBAP decision in the Ninth Circuit?
What happens then? Does it moot m&gd to decide the pending motion?

(Id. at 1836.)



MR. O'KEEFE: | would say yes [itauld moot the pending motion], if it's

before the ruling. Yes, because if tlagcide that the BAP is overruled, then at

this point, Judge Smith[ is] ruling wittoncurrent jurisdiction.... So if she

determines the stay doesn’'t apply and nobody comes back here than that’s the law
of our case and we proceed on that basis....

(Id. at 1837-38.)

After hearing appellants’ otharguments at length, (App25 at 1838-1850), the Bankruptcy
Court denied without prejudice their requiEstrelief from stay. The Bankruptcy Court
explained:

THE COURT: Ultimately, the question wfhether or not | should grant relief
from the automatic stay is driven by ragplication of the Sonnax factors.
[Sonnax Indus., Inc. v. Tri Component Prod. Corp. (In re Sonnax Indus. Inc.)
907 F.2d 1280, 1286 (2d Cir. 1990).] And botltiea appear to be focused most
heavily on the balance of harms fact@hat’'s convenient because | prefer to
focus on that one myself.

One of the reasons | have a diffictithe finding that there is any material
harm to the SunCal debtors in not grantimgir motion for stay relief is that they
did not bring it until now. The SunCdebtors have scrupulously avoided
coming into this court from November 2008 until today. And have managed to
deal with their litigatiorrequests in the bankruptcy court and beyond apparently
without material impairment in those effe. In effect, they’ve elected their
remedy. They have chosen to procedth Witigation on their home court. And
when they suffered a reversal at the BAP lleehe end of last year the[y] had to
review their strategy again.

Having gone to the Ninth Circuit, | believe the Ninth Circuit is the place
for this question to be decided. And I'm going to defer my decision with respect
to stay relief until after the Ninth Circuit has acted.

As to active litigationthe motion is denied without prejudice to being
reconsidered at some later time in the cagber before or &r the Ninth Circuit
has acted.
In the following days, the Bankruptcy Court isstie@ written orders memorializing its rulings;
one dated May 12, 2010 approving the compsemand another dated May 17, 2010 finding

that SunCal had not established cause for oioigirelief from the automatic stay and denying

the stay relief motion.



It is those two orderhat SunCal appeals.

[I. Standard of Review

With respect to both appeathe standard of review de novoas to conclusions of law,
and highly deferential otherwise. “A bankruptayurt's decision to approve a settlement should
not be overturned unless it is manifestiypeaeous and a cleabase of discretion.Fischer v.
Pereira (In re 47-49 Charles St209 B.R. 618, 620 (S.D.N.Y. 1997) (Koeltl, J.). And “[t]he
decision of whether to lift the stay [is commitj¢o the discretion athe bankruptcy judge...[an
appellate Court] may overturn a deniakaiotion to lift the automatic stay only upon a
showing of abuse of discretionlf re Sonnax Indus. Inc907 F.2d 1280, 1286 (2d Cir. 1990);
In re WorldCom Ing.No. 05 cv 05704, 2006 WL 2255071 (S.D.N.Y. Aug. 4, 2006) (“The
Bankruptcy Court's decision shduhot be disturbed on appeghere the record shows that
court considered the appropridéetors for determining whether cause for relief from the stay

exists.”).

[11. Compromise Order

In Appellants’ terms, the issues presentedhenappeal of the Compromise Order are as
follows.

1. Did the relief granted in the Compromise Order exceed the Lower Court’s
jurisdiction?

2. Is the Compromise Order void?

3. Did the Lower Court use the progtandard in ruling on the Compromise
Motion?

4. Did the Lower Court correctly appthe proper standard in ruling on the
Compromise Motion?

10



5. Should the Compromise Order beasde on the grounds that it approved a
motion filed in bad faith?

6. Were certain factual findings iretlCompromise Order clearly erroneous:

(a.) whether LCPI will have repurchased the Repo Assets pursuant to the
MRA

(b.) whether LBHI is fully subrogadito the claims of Fenway against

LCPI to the full extent of any payment by LBHI in respect of such claims;

and

(c.) whether LBHI shall succeed toyaand all liens and security interests

with respect to the Repo Assetglaany interest #rein asserted by

Fenway under the Fenway Repo and/or the Fenway Documents (which

liens and security interests shalima&in in effect notwithstanding any

subsequent transfer by LCPI of anfythe Repo Assets or any interest

therein), in the same priorities lsld by Fenway Capital or Fenway

Funding, to secure LBHI’'s subrogateldims, which liens and security

interests shall hereby ldeemed assigned transferred by Fenway Capital

and Fenway Funding to LBHI” is in error

A. The Compromise Order was not an injunction
Appellants’ first issue presited is premised on arcorrect assumption—that the

Compromise Order was an injunctiorsegeSuncal Compromise Mem. 12-16 (arguing that
compromise order enjoined action in Cadifia bankruptcy court and thus exceeded
jurisdiction); SunCal Compromise Mem. 16{H8guing that “Lower Court Lacked the Power
to Grant Injunctive Relief, Directly or Indirectly.) As the argument goes, the disputed claims
were not previously subject to the stay, werulght within thecontrol of bankrupt entities by
the settlement, and will surely now be subjedhtostay. Thus because the settlement permitted
a transfer of assets that may in the future rasutie application of thetay, appellants assert
that the Compromise Order itself was amngtion. Appellants cite cases holding that an

order’'ssubstantial effect, not the judge’s charact#ion thereof, determines its appealability.

e.g. In re Dow Corning Corp255 B.R. 445, 472 (E.D.Mich. 2000). However appellants have

11



not identified a case holding that a compromiskeowhich could lead tthe application of the
automatic stay was itself an injunction.

Windmills are not giants, and the Court will nasy Sancho to the Appellants’ Quixote.
The Compromise Order was not an injunction, nos ssubstantial effeajunctive relief.
The Bankruptcy Court explicitly disclaimed angcessary effect in the California action.
(Appx. 25, 1819 (confirming with couakthat “there’s nothing about my unwinding the Fenway
structure in accordance with taenended order that you have proposed that necessarily impacts
the characterization of anythingtime SunCal bankruptcy case?”Cf. MacArthur Co. v. Johns-
Manville Corp, 837 F.3d 89, 93-94 (2d Cir. 1988) (banknypcourt issued separate injunction
order explicitly providedor as condition to parties’ settieent). Appellants themselves made
sure to reserve their rights witespect to the effect of the compromise on the automatic stay.
(Id. at 1818 (“MR. O'KEEFE: Your Honor, with thaharacterization, I'nmore than willing to
sit down. | just wanted to make sure, Youwridr, that in connection with the next motion, |
didn’t prejudice any rights in this motion.”).) &l unlike in cases cited by appellants, nothing in
the text of the order demands any kind ofingtive relief. Rather, the Compromise Order
merely approves a transaction which may or mayementually lead to the application of an
automatic statutory stay. Accordingly the Qadeclines to credit appellants’ arguments

premised on the Compromise Order being an injunction.

B. The SunCal Automatic Stay

Appellants also argue that the Compron@sder is “void” because it violated the
SunCal/California automatic stay. Howeygpellants did not presee that argument by
adequately raising it below. guments not properly made belane not preserved for appeal.

See Wal-Mart Stores, Inc. v. Visa U.S.A.,,1886 F.3d 96, 124 n. 29 (2d Cir. 2005) (party could

12



not appeal issue when argument below limitedrte-sentence in ten page brief). Appellants
never brought up their automatic stay in orgluanent in the Bankruptcy Court, and in their
eight page opposition limited mention of thg@anent to a one-sentence footnote. Since
appellants did not further raise the issue, they maieed their right to raise it in this appeal.

Nor would SunCal's automatstay argument be successful had they preserved it for
appeal. The argument is premised on theondtiat the Compromig@rder was an act to
recover claims against SunCal for purposetslot).S.C. § 362(a)(1). But the statute only
implicates acts to recover against a delstoch as “the commencement or continuance of
actions, including the issuance of processetmver prepetition claims against debtors’re
Greene 50 B.R. 785, 787 (S.D.N.Y. 1985). The compige involved the transfer of debts on
which claims could be based, but was not an action against SunCGhtlarat itself seek to
recover the debts. Moreoveetbompromise merely transfedreertain loans and associated
disputed claims against SunCal, and “creditmespermitted to transfer a claim or interest
against a debtors’ estate to a ttpatty without violding the stay.”In re GGSI Liquidation Ing.
351 B.R. 529, 582 (Bankr. N.D.lIl. 2006v’d on other grounds Paloian v. Grupo Serla S.A. de
C.V, -- B.R. --, 2010 WL 2491251 (N.D.IIl. June 2Q10). Accordingly the Court would find
that the Compromise Order didt violate the SunCal automastay were the issue properly
before it on this appeal.

C. Theproper standard and its application

Pursuant to Bankruptcy Rug®19(a), a bankruptcy court hthe discretionary authority
to approve a compromis&eeFed R. Bankr. P. 9019(a). Intdemining whether a compromise
should be approved, the bankruptcy judge musrdene whether it is “fair and equitable.”

Protective Committee for Independent Stockhsldé TMT Trailer Ferry, Inc. v. AnderspB90

13



U.S. 414, 424, 88 S.Ct. 1157, 1163 (1968). In saglbe must “apprise himself of all facts
necessary for an intelligent and objective aminof the probabilities afiltimate success should
the claim be litigated,’id., and he “should form an educated estimate of the complexity,
expense, and likely duration siich litigation, the possiblefticulties of collecting on any
judgment which might be obtained, and all otherdectelevant to a full and fair assessment of
the wisdom of the proposed compromis&l’ In short, “informed by the opinion of the parties,
the Trustee, and counsel and its familiarity wita litigation, the bankruptcy court must make a
considered, independent judgment as to whetketteement is fair and equitable and ‘in the
best interests of the estatelfi re 47-49 Charles Street, InQ09 B.R. 618, 621 (quotirlg re
Purofied Down Prods. Corpl50 B.R. 519, 522 (S.D.N.Y. 1993) (quotiRgptective
Committee390 U.S. at 424, 88 S. Ct. at 1163.).e Court finds that the Bankruptcy Court
applied this standard in reviewing the caompise motion, (Appx. 23, at 17-47), and therefore
reviews the Bankruptcydurt's determination for abuse of discretid®ee In re 47-49 Charles
Street, Inc.209 B.R. 618, 619, 621 (S.D.N.Y. 1997).

Approval of the compromise according to thig and equitable standard was well within
the Bankruptcy Court’s discretiohe Bankruptcy Court acceptte advice of counsel that
the settlement was the result of protracted demgth negotiations and wasthe best interests
of the debtors; it considerdlde proferred testimony of Mr. Fitts regarding the economic
advantages of the settlement; it considered thenpial consequences tiee SunCal debtors and
satisfied itself that they did not warranteefing the settlement; and it satisfied itself that
sufficient business justification existed for apygng the settlement, inatling the reduction of

administrative costs and the preservation ofitjiets of separate dedos. The Bankruptcy

14



Court’s independent determinati that the settlement was faadequate, and in the best
interests of the estate wast an abuse of discretion.

Appellants argue that the Bankruptcy Couddaquately considered the impact of the
compromise on their interests. Indeed “if thirdtijgs complain to a judge that a decree will be
inequitable because it will harm them unjustly caanot just brush their complaints aside.”
IRAP Litigation 957 F.2d 1020, 1025 (2d Cir. 1992). whver the Bankruptcy Court did
consider their objections, at length, and ultimatejected them on the basis of its finding that
the compromise would not necessarily effectrthghts. Appellants confuse consideration-and-
rejection with failure to consider. As supptor the argument that the Bankruptcy Court
“completely failedo weigh the impact of the closing thie Claims Transaction on the SunCal
Appellants,” (Appellants’ Comprorse Mem. 21 (emphasis in origif), appellants cite to the
very section of the transcript in which tBankruptcy Court explainghy their objections do
not defeat the compromise. (ld. (quotingpX. 23, at 1818 (“| don’t believe that there is
anything in the motion before me that requirestonmake any findings as the consequences in
the SunCal bankruptcy of my winding the structure. So past what | don’t understand is
why you're spending all this time arguing abthase consequences.”) Accordingly appellants
have not demonstrated that Bankruptcy Court failed as a matt&f law to consider SunCal’'s
interests.

Nor did the Bankruptcy Court abuse its disicre when it determined that the SunCal
appellants’ objections did natarrant rejecting the comprase. The Bankruptcy Court
approved the compromise over SunCal’s objectioright of its contusions that (1) the
compromise would not necessarily prejudiceSi@Cal bankruptcy proceedings, and (2) even if

it did, appellants had not sufficientiemonstrated a harm to them that justified rejecting the

15



compromise. It was justified in doing so: timalependent means for relief from the stay (the
Ninth Circuit appeal and an RFS motion inviN¥ork) mitigated whatever harm might be
caused by potential application of the stdoreover as the Ninth @iuit BAP pointed out,
SunCal would not be “hamstruffigy application of the stay; &8y may] initiate the equitable
subordination action against Lehman Comnarici the New York bankruptcy caseli re
Palmdale Hills Property, LLCA23 B.R. at 668.

Appellants also argue that the Bankrupt@u@ ignored evidence of bad faith. “The
best interests standard under BankruptceR019 contemplates a determination by the
bankruptcy court as to whether the proposettiement was negotiated in good faitin’re
Healthco Intern., InG.136 F.3d 45, 53 (1st Cir. 1998) (#lemg to hold Bankruptcy Court in
error for considering presence of “good faithevaluating compromisender best interests
standard). However the evidence that the comse was negotiated in bad faith is sparse.
Appellants contend that because LCPI didmettion the Fenway structure in various
pleadings in 2008 and 2009, it acted in bad falRht the relevant gtion is whether the
compromise itself was negotiated in bad faith. Even assuangugndathat LCPI made bad
faith submissions in 2008 and 2009, those sabimns are only loosely connected to the
settlement negotiations, and would thus serve gsteauous evidence of bad faith in the latter.
Appellants’ only other gice of evidence is thdapse dixitthat the structure of the compromise
must have been intended in bad faith. Howélverevidence to the contrary was significant: Mr.
Fitts testified that the transaction resulteshirprotracted arm’s-length negotiations, and the
Bankruptcy Court found that the evidence shovweebuld substantially ease administrative
burdens on the estate. Appellants have not demonstrated that the Bankruptcy Court abused its

discretion by not finding #t the transaction was giatiated in bad faith.

16



D. Other Findings of Fact

Appellants contend that three findingsfa€t contained in the written order
memorializing the Bankruptcyd@irt's approval of the compromiseere clearly erroneous. But
they do not submit sufficient evidence tgpport those claims. The finding that LCPI’s
repurchase of Repo Assets was “pursuanteadMRA” is supported by the fact that the MRA
required and provided for repurchase of thosetasard that the MRA was terminated pursuant
to the compromise. Appellants quibble witrticular terms of #n MRA that under their
interpretations were not satisfied by the settlemé&ntt contrary interpretations of the contract
lead to contrary conclusion&ppellants’ interpretive argumendse insufficient support to find
that the Bankruptcy Court committed clear error.

Appellants also contend that the BankrupBmurt erred in finding that LBHI became
fully subrogated to the claims of Fenwaydahat LBHI succeeded to Fenway'’s liens and
security interests in the Repo assets. Appdalpremise their arguments on the notion that such
subrogation and succession are, for differeasoes, impossible. However the Bankruptcy
Court only found that subrogation and successiorité full extent provided under the Fenway
Documents, the LBHI guaranty with respectlie MRA and applicable law...” (SunCal Appx.
24) Even assumingyguendo that appellants impossibility guments were correct, they would
only effect the extent of subrogation andession and not the factual accuracy of the
Bankruptcy Court’s findings. @cordingly appellants have not demonstrated clear error with

respect to these findings.

V. Stay Relief Denial Order

In appellants’ terms, the issues presemteappeal from the Stay Relief Denial Order
are as follows:
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1. Did the Lower Court err in concludingatidebtor-LCPI's pospetition acquisition of
seven disputed loans from nondebtor Fenwagyit@al LC would stay the SunCal Appellants’
equitable subordination action aBtapter 11 plan incorporatirige ES Action pending in the
U.S. Bankruptcy Court for the Central DistraftCalifornia, even though LCPI had full
knowledge of the Disputed Loans’ cation to the ES A®n and the Plan?

2. Did the Lower Court err in its conclasithat Lehman Brothers Holdings, Inc.’s
automatic stay would stay the ES Action ananPAfter LCPI’'s post-petition acquisition of the
Disputed Loans from non-debtor Fenwayen though LBHI had full knowledge of the
Disputed Loans’ connection tbe ES Action and the Plan?

3. Did the Lower Court use the incorréagal standard in denying the SunCal
Appellants’ Relief FronStay Motion?

4. Did the Lower Court misapply the legarstiard in denying the SunCal appellants’
Relief From Stay Motion?

5. Did the Lower Court abuse its digtwa in denying the SunCal Appellants’ RFS
motion?

A. Scopeof Stay

In its first two issues on appeal, SunCaleal§ to conclusions by the Bankruptcy Court
as to the scope of the stay. If the setdatrorder-as-injunction argument was appellants’
windmill, then these arguments are their shaving badihe Bankruptcy Court never did enter
any conclusions as to the applicability of thehman stay over their equitable subordination
actions.

Appellants focus on a portion of the arguinanscript after the Bankruptcy Court
concluded its determination, denidgkir motion for relief from sty, and invited a written order
reflecting its ruling. In that portion of theatrscript, appellants’ counsel asks for further
clarification from tke Bankruptcy Court:

MR. O'KEEFE: Your Honor, cahask a few clarifying questions?
THE COURT: You can ask.

®In addition to tilting at windmills, Don Quixote misik a barber's common shaving basin for the solid
gold helmet of Mambrino, which was believed todmehanted with great power. Miguel de Cervantes
SaavedraThe Ingenious Hidalgo Don Quixote of La MancRart ii, Chap. xxi (1615).
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MR. O'KEEFE: Is the Court --

THE COURT: The motion’s denied. | want to be really clear on that. Your

motion is denied.

MR. O’KEEFE: So the Court -- is tl@ourt finding the stay applies and the

motion is denied?

THE COURT: The stay afips and the motion is denied.

MR. O'KEEFE: Is the Court finding thaitsofar as LBHI -- what is the Court’s

finding with respect to thapplication of their stay?

THE COURT: I'm not making any patrticularized findings. And let me be really

clear, the law in the Southern DistraftNew York as stated by Judge Gonzalez

in the Enron case, and | choose to fellbis reasoning, is that litigation brought

by a party against a debtor seeking toitadply subordinate claims of that debtor

constitutes a violation of the automaticysta o the extent that there are debtors

or debtor property implicated by your litigan | am saying the ay applies. And

I’m not going to say more than thaand | think it's a good time for you to sit

down.

As this Court understands the Bankruptou@'s statements on the record, it did not
come to any independent conclusions as tetlge of the stay. Rah the Bankruptcy Court
reiterated the status quo—thathase of the California rulindbe stay applied. Although there
is some ambiguity in the record, for numeroegsons the Bankruptcy Court’s statements could
not have been independent conclusions as tedibige of the stay. First, the statement came
after a full ruling and after th€ourt invited a written order meorializing that ruling. Second,
the written order memorializing the ruling didtmoention the scope of the stay. Third, the
Bankruptcy Court explicitly stated thatwas “not making any particularized findings”
immediately before making the statement. Byna finding as to the scope of the stay—a
guestion of law—would be inconsistent with ddnwithout prejudice odeferral to the Ninth
Circuit’s determination of that very questi Accordingly the Coticoncludes that the

Bankruptcy Court did not independbndetermine the scope of tetay and declines to address

SunCal’s arguments in that regard.
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B. Denial of Relief from Stay

The other issues raised by SunCal relatbeédBankruptcy Court'decision to deny their
relief from stay motion. They object to thevlapplied by the Bankruptogourt; they object to
the way it applied that lavand they object to theonclusions that it reached.

It must be noted at the outset that Bankruptcy Court denied appellants’ request for
relief from stay Without prejudiceo being reconsidered at some later time in the case, either
before or after the Ninth Circuit has acted&ppx 23 at 74:20-22 (ephasis added).) The
decision below was not a final determination awhether “cause” will existo ultimately grant
appellants the relief they requefather the Bankruptcy Courttdemined that in light of the
pending action in the Nint@ircuit, cause did ndhenexist to grant relief from stay. There was
good reason to wait: a decision by tNinth Circuit in appellantdavor (one they assert that
they are likely to win) would moot thesue and make a “cause” determination by the
Bankruptcy Court unnecessary. Thus in lighthef fact that the motion was denied without
prejudice, the Court is not so much reviewirfinding that the stay should never be lifted, but
only a finding that cause did notisixto lift the stay on May 12.

Section 362(d) of the Bankruptcy Code prosgideat the Bankruptcy Court shall grant
relief from the automatic stay for “caus& U.S.C. 8 362(d)(1). In determining whether
“cause” exists to lift the automatic stay, courts$his circuit consider the twelve factors outlined

in In re Sonnax Indus., Inc907 F.2d 1280, 1286 After outlining the list of factors, th8onnax

® TheSonnaxactors are:
(1) whether relief would result in a partial or complete resolution of the issues; (2) lack of any
connection with or interference with the bankruptcy case; (3) whether the other proceeding
involves the debtor as a fiduciary; (4) whether a specialized tribunal with the necessary expertise
has been established to hear the cause of action; (5) whether the debtor's insurer has assumed
full responsibility for defending it; (6) whether the action primarily involves third parties; (7)
whether litigation in another forum would prejudibe interests of other creditors; (8) whether
the judgment claim arising from the other acti®subject to equitable subordination; (9)
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Court noted that in light of the issue’s “unstruetli nature,” “the decisioaf whether to lift the
stay is committed to the discretion of the bankruptcy juddg.(internal quotations omitted).

Appellants argue that the Bankruptcy Coursapiplied the “balance of harms” factor.
Specifically, they contend that the Bankruptcyu@ancorrectly determined that the potential
harm to SunCal was belied by their delay in dimg a request for relief from the stay and was
mitigated by the existence of onggilitigation regarding the stay the Ninth Circuit. Those
conclusions were not clearly enreous. Although SunCal points @uhumber of justifications
for the delay, it could also nonetheless be seetie Bankruptcy Cousaw it—as evidence that
harm was neither imminent nor likely to be sigraht. Moreover the potential for relief in the
Ninth Circuit or upon renewing their motiontine Bankruptcy Court further mitigates the
potential harm to appellants.

Appellants also argue that the BankrypBourt “used an improper legal standard”
because it did not find an equbta basis to lift the stay undBohack Corp. v. Bordeb99 F.2d
1160 (2d Cir. 1979)Bohackheld that the stay should beugqbly lifted “when a debtor moves
outside the confines of the bankreyptourt in an attempt to redpe benefits but circumvent the
burdens in another forum.d. at 1168. But whil&8ohackis good law in this Circuit that would
potentially be relevant to the determinatiodfether to lift the stay, it has not superseded
Sonnaxas the principle precedent for determinmivigen “cause” exists pursuant to 362(d)(1).

Sonnaxwhich was decided well aft@&ohack is routinely referenced dise leading relief from

whether movant's success in the other proceedimgdwesult in a judicial lien avoidable by the
debtor; (10) the interests of judicial econoamd the expeditious and economical resolution of
litigation; (11) whether the parties are ready f@ltn the other proceeding; and (12) impact of
the stay on the parties and the balance of harms.
Sonnax907 F.2d at 1286
Only those factors bearing on the fiarlar case need be consideréd. at 1285;n re Touloumis170
B.R. 825, 828 (Bankr. S.D.N.Y. 1994).
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stay precedent in this CircuiBee, e.g., In re Martetxt Holdings Cqrp28 B.R. 579, 584
(S.D.N.Y. 2010)In re Worldcom, InG.2006 WL 2255071, at *8 (S.D.N.Y. Aug. 04, 2006).

TheBohackdecision is at its core afjable. It is concerned with many of the values
reflected in theSonnaxactors: “protection of the debtoBohack 599 F.2d at 1168, “the
potential for abuse,d., “spar[ing] the debtor the expenesf defending itself in litigation,id.,
“judicial economy,”id. at 1169, and “interferenceitlv the administration ahe debtor’s estate,”
id. These principles are not inconsistent with$le@anaxprinciples applied by the Bankruptcy
Court. The Bankruptcy Court’s reliance $annaxwas not an error.

Nor was the result reached by the Bankru@owrt a clearly eaneous application of
Sonnaxeven considering the edgible values expressedBohack In light of the fact that the
Bankruptcy Court denied the motion without pigige in an attempt to defer to the Ninth
Circuit, judicial economy weigltkesignificantly in favor of te Bankruptcy Court’s decision.
And for the same reason the hardshipuo@Gal was reduced—since the Bankruptcy Court
invited further consideration of the issue asassary, the hardship suffered is only that caused
by waiting for a decision, not that caused by marent application of the automatic stay. The
Bankruptcy Court did not abugte discretion in denying, withoytrejudice, appellants’ motion

for relief from the automatic stay.
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Y. Conclusion

The Court has considered SunCal’s remaining arguments on appeal and considers them
without merit. For the foregoing reasons the judgments of the Bankruptcy Court—the
Compromise Order and Stay Relief Denial Order—are AFFIRMED. Both appeals (10-cv-4699;

10-cv-4700) are DISMISSED. On July 12, Lehman filed a motion to strike portions of the

amended statement of record. That motion is DENIED AS MOOT.

SO ORDERED.

Dated: New York, New York

August 27, 2010 WJ// Ig

Richard J. Holwell

United States District Judge prL
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