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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT PILCHMAN,
Raintiff,

10 CV 4976(KMW)
-against- OPINION: ORDER

AMERICAN FEDERATION OF STATE,

COUNTY & MUNICIPAL EMPLOYEES,

AFL-CIO, DISTRICT COUNCIL 37

LEGAL SERVICES, INC., DC 37, and

BROOKLYN LIBRARY GUILD LOCAL 1482
Defendants.

WOOD, U.S.D.J.:

Plaintiff Robert Pilchman (“Pilchmanrings this action against the American
Federation of State, County, and Municigahployees, AFL-CIO (“AFL-CIO”), New York
District Council of AFSCME Municipal Locdlnions, Council 37 of the American Federation
of State, County, and Municipal Employees (“BT’), and its local affiliate, Brooklyn Library
Guild Local 1482 (collectively, “the Union™)for (1) breach of the duty of fair representation,
and (2) breach of the collective bargainagyeement between the Union and Pilchman’s
employer, the Brooklyn Public Library (“the Lidmy”). Pilchman’s claims are based on the
Union’s alleged failure to propgriepresent him in three sep@rgrievances that Pilchman
brought against the Library, one in November 2008 and two in March 2010.

The Union moves to dismiss both claims faluie to state a claim, pursuant to Federal

Rule of Civil Procedure 12(b)J§“Rule 12(b)(6)”), and for fdure to join a required party,

! pilchman named “District Council 37 Legal Sees, Inc.,” in addition to DC 37, as a party to
this lawsuit. According to the Union, DistriCouncil 37 Legal Servicebjc. is a non-existent
entity. SeeDkt. No. 20.) Pilchman has not respondethis assertion ihis reply briefing, nor
has he ever made any allegations that woulctatdithat these parties are separate entities.
Accordingly, the Court concludes that “DistrCouncil 37 Legal Serges, Inc.” is not a
defendant in this action.
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pursuant to Federal Rule of Civil Proceduré¢¢’) (“Rule 12(b)(7)"). Pilchman opposes the
motion and requests leave to fderhird Amended Complaint.

For the following reason#he Court GRANTS the Uaoin’s motion to dismiss and
DENIES Pilchman’s request for leavefiie a Third Amended Complaint.
|. Background?

Pilchman is an employee of the Library. (GQun{ 11.) He is also a dues-paying member
of Brooklyn Library Guild Local 1482, which repesgs employees of the Library’s branches.
(Compl. 1 10.) Brooklyn Library Guild Loca#82 is one of 56 unions that comprise DC 37,
New York City’s largest public-employee unioBC 37 is a member of the AFL-CIO.

A. November 2008 Grievance

In or about November 2008, Pilchman filegrievance (“November 2008 Grievance”)
with the Union, alleging that the luiary “fail[ed] to provide [himwith due process in his appeal
of a promotion.” (Compl. 1 16.) On obeut May 18, 2009, Pilchman met with three Union
employees to discuss his grievance: Eileen &tuBrooklyn Library Guill President (“Muller”);
Phyllis Streeter, Council Representative of BICs Professional Division (“Streeter”); and
Steven Sykes, Senior Assistant General CowfdelC 37 (“Sykes”). (Compl. T 15.) During
that meeting, Sykes told Pilchman that “the uniaruld not allow the Libary to retaliate against
him.” (Compl. 1 17.)

After some months, the Union and the Lilgraegotiated a settlement agreement, which
Pilchman signed and mailed to Sykes on Sep&ra3, 2009. (Compl. § 18; Declaration of
Nelson M. Stern in Opp. to the Mot. to Dims (“Stern Decl.”) Ex. 5.) On October 2, 2009,

Sykes sent Pilchman an email to confirm recefgghe signed agreement, in which he wrote,

% The following facts are taken from Pilchma®scond Amended Complaint (“Compl.”) and are
assumed to be true for purposes of the Union’s motion to dis®es Tellabs, Inc. v. Makor
Issues & Rights, Ltd551 U.S. 308, 322 (2007).
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“[p]lease let me know if you want me to forwatee settlement to the lwiary.” (Compl. T 19;
Stern Decl. Ex. 5.) On April 19, 2010, Pilchmamailed Sykes and asked, “I don't recall the
mentioning about actually forwarding any settlet® the library — did we decide on this?”
Sykes replied on April 20, 2010, stating: “Sutpsent to our email eoespondence below and
after numerous conversations with both you and powate attorney qu instructed me to

forward the settlement agreement to the Librdrglid so and the agreement was fully executed
in January 2010.” (Stern Decl. Ex.5ilchman now alleges that he did not authorize Sykes to
forward the agreement. (Compl. § 20.)

B. March 2010 Grievances

While resolution of the November 2008 Gramce was pending, Pilchman applied for
another promotion. On December 18, 2009, lenstted an application for the position of
Library Information Supervisor at different branch of the Library. (Compl. § 25.) Pilchman
interviewed for the position on January 13, 2040 was notified six days later that another
applicant had been selected becausev&® better suited for the position.Id) On January 25,
2010, Pilchman appealed the Library’s demisby emailing Dionne Mack Harvin, Executive
Director of the Library (“Mack Harvin”). Ifl.) According to the Likary’s Policy and Procedure
Manual, “[e]ach appellant shall be granted a imgabefore the Director within 15 work days
after such appeal.”ld.; Compl. Ex. 3, at 5.) Howeverjléhman did not receive a response to
his email, other than a “read receipt,” an auttieremail notification stating that his email had
been received, until February 24, 2010, twenty-business days after submitting his appeal.

(Compl. 1 25.) An appeals hearing wakiheefore Mack Harvin on March 3, 2010d.j The

3 Although Sykes’ April 20, 2010 email makes refece to communications occurring between
October 2, 2009 and April 19, 2010, the email correspondence Pilchman submitted does not
include any emails between those dates.



following day, Mack Harvin issued letter in which she refuséd reverse the hiring decision.
(1d.)

On February 23, 2010, while his appeals pending, Pilchman was given an
unsatisfactory service rating “[f]or the first timehrs 12 + year career.” (Compl. § 21.) The
following day, he received an email notifying hihat, as a result of ¢rating, he could not
apply for another promotion for one year. (Gany 25, Ex. 1, at 4.) On or about March 2,
2010, Pilchman sent an email to the Library’s Bazrdirustees, in which he disputed his service
rating and stated that “Dionne Mack-Harvin hpparently has[sic] a patteof behavior with
Orthodox Jewish employees/communities.” (Compl. § 25, Ex. 1, at 5.) Pilchman also stated that
one of the two supervisors responsible forrdteng “admitted that . . . Pilchman received the
rating that he did because he appealed” the Library’s decision to select another candidate for
Library Information Supervisor.ld.)

On March 11, 2010, Pilchman met with Néu, Streeter, ad Maynard Anderson,

Director of DC 37’s Professnal Division, to discuss the ni@l of his appeal and his
unsatisfactory service rating. (Compl. { 38.)tl# meeting, Streeter asked Pilchman to explain
the basis for his allegation to the Board of Tees that Mack Harvitha[d] a pattern of

behavior with Orthodox Jewish employees/commasiti (Compl. § 51.) Pilchman stated that
“there was another employee (Orthodox Jewieind apparently was unfairly fired by [Mack
Harvin] earlier in her career.{Compl.  52.) Ultimately, the Union declined to grieve
Pilchman’s failed appeal of the promotion dgan, and offered the following reasons for its
decision: “none of the information [Pilchmamovided to the Union provides examples of
retaliation by the Library” (Compl 26); “there is no entitlement to a promotion” (Compl. T 29);

and “the Library fulfilled its lgal obligation” when it explained to Pilchman that he was not



offered the job because the selected candidaseébetter suited for the position. (Compl. § 32.)
The Union also declined to grieve Mack Harvidisayed response to Filman’s appeal, stating
that it “was not able to determine whether or .notMack Harvin was on vacation” when Mack
Harvin received the appeal. (Compl. 1 36.)

The Union did, however, agree to grieviel®man’s unsatisfactory service rating.
(Compl. § 40.) The Union “compos[ed] and submit[ted] a grievance paper,” which Pilchman
signed in Muller’s presence on March 15, 201i@d.) (Pilchman states that at the time he signed
the grievance form, Muller showed him only fivet page of the two-page document and failed
to inform him that a second page existed. (CofHK0-41.) In what appears to be a response
to an inquiry from Pilchman, Sykes, who was patsent at the time Pilchman signed the form
but relied on Muller’s veisn of the events, wrote a letter gtgt “There is no requirement that
all pages of a grievance form are signed.ré&doer, Mr. Pilchman was shown both pages, and
he read both pages, in thepence of his union representatipror to signing the grievance.”
(Compl. 1 46.)

Pilchman also submitted a formal rebuttahtf service rating approximately two weeks
after receiving the rating. (Compl. 2. 1.) The Union had informed the Library that
Pilchman would submit the rebuttal within tweeks, “despite the lorgtanding protocol of
having 30 days” to submit rebuttals. (Compl. 1) 28t the time the Union submitted the instant
motion, an appeal of Pilchan’s service rating was scheduled for arbitration.

Il. Legal Standards

A. Rule 12(b)(6) Motion to Dismiss Standard

In order to survive a motion to dismiss purdsuarRule 12(b)(6), a plaintiff must plead

sufficient facts “to state a claim tolief that is plausible on its face Bell Atl. Corp. v.



Twombly 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.E®@2@ (2007). A claim is facially
plausible “when the plaintiff pleads factual coritdrat allows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedAshcroft v. Igbgl— U.S. —,
129 S.Ct. 1937, 1949 (2009). If a plaintiff fails‘tmidge[] [his] claims across the line from
conceivable to plausible, [thepmplaint must be dismissedT'wombly 550 U.S. at 57Gsee

also Igbal 129 S.Ct. at 1950 (“Where the well-pleddacts do not permit the court to infer
more than the mere possibility of miscontjike complaint has alleged—but it has not
‘show[n]'—'that the pleader is entitled to reliéf(quoting Fed. R. Civ. P8(a)(2)) (brackets in
original)). The Court must accept as true allls\pteaded factual allegations in the complaint,
and “draw[] all inferences ithe plaintiff's favor.” Allaire Corp. v. Okumys433 F.3d 248, 249-
50 (2d Cir. 2006) (internal quotations omitted). wéwer, “the tenet that a court must accept as
true all of the allegations contained in a ctenpt is inapplicable to legal conclusions.
Threadbare recitals of the elements chase of action, suppodd®y mere conclusory
statements, do not sufficelgbal, 129 S.Ct. at 194%ee also Twomhl\650 U.S. at 555 (noting
that a court is “not bound to accept as truggalleonclusion couched adfactual allegation”)
(internal quotation omitted).

B. What Documents May Be Considered

Although a district court’s analissof a motion to dismiss onfined to “the allegations
contained within the four e¢oers of [the] complaint,Pani v. Empire Blu€ross Blue Shield
152 F.3d 67, 71 (2d Cir. 1998), a court may also examine “any written instrument attached to
[the complaint] or any statements or downts incorporated in it by referenc&Chambers v.
Time Warner, In¢.282 F.3d 147, 152-53 (2d Cir. 2002). tdover, the Court may consider

documents not incorporated by reference if ‘tbenplaint relies heavily upon its terms and



effect, which renders the document integral to the complathtgt 153 provided that the
plaintiff has notice of such documenortec Indus. v. Sum Holding, L,P49 F.2d 42, 47-48
(2d Cir. 1991).

Pilchman has attached the following documeatisis Complaint, all of which are also
incorporated by reference: a cogiythe rebuttal to Isi unsatisfactory seme rating (Exhibit 1); a
series of emails regarding m representative EileeMuller (Exhibit 2); and sections of the
Library’s Policy and Procedure Manual regagdpromotions (Exhibit 3) and service ratings
(Exhibit 4). The Court will conser these documents to the extérdt they are relevant to
disposing of the instant motion.

Pilchman has also submitted, by affidavit, eight exhibits containing email correspondence
between himself and Union representativeaeeStern Decl. Ex. 1-8.Exhibits 1-4 and 6
contain emails that post-datee Second Amended Complaint ahdrefore could not have been
relied upon at the time the Complaint was draft8ohce these documentsarot “integral to the
complaint,”Chambers282 F.3d at 153, the Court will not consider them in deciding the
motion? Exhibits 7 and 8 contaitommunications that slightlyre-date the Second Amended
Complaint, but they are neitheeferenced nor relied upon iritThe Court will therefore
exclude these documents from considerati®ee id(“[A] plaintiff's relianceon the terms and

effect of a document in drafting the complasa necessary prerequisite to the court’s

* If the court were to considevidence upon which the Compladtes not rely, it would need to
convert the motion to dismiss to a motion fomsoary judgment, and delay consideration of the
motion until both sides have had a reasonable oppitytto present pertinent evidence. Fed. R.
Civ. P. 12(d). Conversion is inappropriatéhas stage because discovery has not yet taken
place. See2 James Wm. Mooré/oore’s Federal Practic& 12.34[3][a] (3d ed. 2006) (noting
the “limited utility” of conversion whre discovery may be required).

® In fact, Pilchman did not add any new claimgamts to either his Fit or his Second Amended
Complaints after filing his original ComplainT.he only substantive change he has made has
been to remove a fraud claim contained sdriginal and First Amended Complaints.



consideration of the document on a dismissaionpmere notice gpossession is not enough.”)
(emphasis in original). HowevdExhibit 5 contains, in part, earls concerning the settlement of
the November 2008 Grievance that are either directlyeguar incorporated by reference in all
three versions of Pilchman’s @plaint. (Compl. 11 19-20, 26, 29.Those emails may
therefore be considered on this motion to dismiss.

The Complaint also incorporates by reference the Collective Bargaining Agreement
(“CBA”) and the agreement settling the November 2008 Grievance, both of which are attached
to Defendants’ motion to dismiss Bshibits 2 and 3, respectivelyThe Court will consider the
contents of those documents te #xtent that they are relevaatthe disposition of this motion.

lll. Discussion

A. Nature of Plaintiff's Action

Pilchman brings two claims against tdeion: (1) breach of the duty of fair
representation, and (2) breachtod collective bargaining agreent. Before the Court can
address the merits of those claims, it must éietermine the laws under which they arise. With
respect to his first claim, Pilchman cites the National Labor Relations Act (“NRLA”) and the

“Fair Labor Relations Act” as the statutes end/hich a union’s duty dhir representation

® The first email in Exhibit 5, dated @ber 25, 2010, post-dates the Second Amended
Complaint and will therefore be excluded is éntirety. The second email, dated October 17,
2010, also post-dates the Second Amended Complairstppears to forward an email chain that
begins on April 20, 2010 and goes back in time to August 7, 2009. This forwarded email chain
pre-dates the original Complaint, is incorporated it by reference, and is properly considered

on this motion. $eeCompl. 11 19-20, 26, 29.) Howeveret@ourt will exclude the top portion

of the October 17, 2010 emaile., the content that is not a part of the forwarded email chain—
when considering the instant motion.

" Although Plaintiff did not attach these documents to his Complaint, he refers to both of them
extensively throughout the Complaint. He ajsotes directly from the CBA to support his
claims.



arises. This obligation does arise undemNRLA; however, the “Fait.abor Relations Act”
does not exist. Pilchman does not state the basis for his second claim, breach of the CBA.
Defendants argue that, although Pilchman doesxyessly so state, he intends to bring
a single “hybrid § 301/fair repreatation” claim instead of thevo separate claims described
above? Defendants maintain that Pilchman’s two claims are identical to the two elements of a
hybrid 8 301/fair representation suit, in whicplaintiff must show that (1) his union breached
its duty of fair representation, af2) his employer breached a CBBelCostello v. Int'l Bhd. of
Teamsters462 U.S. 151, 164-65 (1983). AlthougitcRman’s two claims resemble these
elements, the Court will not assume that hends to bring a hybrid 301/fair representation
action.
First, a proper hybrid § 301/fair represertgataction alleges breach of the duty of fair
representation by anionand a breach of the CBA by teeployer Pilchman alleges a breach

of the CBA by his union, and not by the Librarf$econd, Pilchman has never explicitly or

8 Although the Fair Labor Relatiorst is linguistically similar tathe Fair Labor Standards Act
(“FLSA"), 29 U.S.C. 88 201-19, it is unlikely thRilchman is referring to the FLSA because
that statute, which governs minimum wage and awerpay, is wholly unrelated to his claims.

® Although formally comprised of two septeaauses of action, a hybrid § 301/fair
representation action is a suitvilnich an employee alleges that an employer has breached a
CBA and that a union has breached its duty of fair representatitailing to enforce the CBA.
The suit combines Section 301 of the Labor Management Relations Act, 29 U.S.C. § 1985,
which governs suits for violation of contratistween an employer and a labor organization,
with § 9(a) of the National Labor RelatioAst, 29 U.S.C. § 159(a), which grants unions
exclusive representational status over memaktise relevant bargaining unit and from which
courts have implied a union’s dutyfrly represent its member&ee DelCostello462 U.S. at
164 n.14 (“The duty of fair representation exlstgause it is the policy of the National Labor
Relations Act to allow a single labor organization to represent collectively the interests of all
employees within a unit, thdye depriving individuals in thanit of the ability to bargain
individually or to select a mindy union as their representativén such a system, if individual
employees are not to be deprivadall effective meansf protecting their own interests, it must
be the duty of the representative organizatiorserve the interestsf all members without
hostility or discrimination toward any, to exeseiits discretion with complete good faith and
honesty, and to avoid arbitrary conduct.”) (quotWaca v. Snipes386 U.S. 171, 177 (1967)).
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implicitly argued that he intends to bring a hybsidt. Third, the Union has argued previously

that Pilchman intended to bring a hybrid antin its Motion to Dismiss the First Amended
Complaint, even highlighting the inexistee of the “Fair Labor Relations Acts€eDkt. No.

15), but Pilchman never revised the basis ferdhaims in his Second Amended Complaint.

Fourth, the Court does not need¢gtyle this action as a hybgd301/fair representation suit to
properly assess Pilchman’s claims. His first claim—breach of the duty of fair representation—is
appropriately analyzedchder § 9(a) of the NRLA? His second claim—breach of the CBA—is a
straightforward breach of caact claim under the common law.

B. Breach of the Duty of Fair Representation

a. Statute of Limitations

i. Applicable Law

The statute of limitations period for a e¢taalleging breach of the duty of fair
representation is six months from theedan which the cause of action accruéetz v. DME
Unit of Local Union No. 3794 F.2d 29, 33 (2d Cir. 1986). Thatzcourt derived this
limitations period from claims of unfairtbar practices brought under NLRA § 10(j.. (“Due
to the undeniable resemblance and substantéxlap between unfalabor practices and
breaches of the duty of fair representation . . . we . . . require that the § 10(b) six-month
limitations period also be applied to unfe@presentation claimstanding alone.”).

The Union argues that because NRLA 8§ )@(bmitations period was applied to unfair

representation claims, the statsteules on filing and servicésuld also apply. NRLA § 10(b)

9 The Court notes that its analysis of Pilchmamsach of the duty of fair representation claim

is the same as it would be in a hybrid 8§ 301f@resentation action. In both instances, section
9(a) of the NLRA is the source of a union’dightion to fairly represent its memberSee

DelCostellg 462 U.S. at 164 (analyzing a hybrid 8§ 30it/fapresentation suit and noting that

the element of “breach of the union’s duty of fair representation . . . is implied under the scheme
of the National Labor Relations Act”).
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requires that filing and service be made witthe six-month limitations period to be valid. 28
U.S.C. § 160(b) (“[N]Jo complaint shall issue .more than six months prior to the filing of the
charge . . and the servicef a copy . . . upon the person agaimkom such charge is made.”)
(emphasis added). The Court rejects this assertion because the United States Supreme Court has
made it clear that “when the underlying causeaation is based on federal law and the absence
of an express federal statute of limitations nsak@ecessary to borrow a limitations period from
another statute, the action is not barred if € baen ‘commenced’ in compliance with Rule 3 [of
the Federal Rules of Civil Proce@jiwvithin the borrowed period.West v. Conrajl481 U.S.
35, 39, 107 S.Ct. 1538 (1987). Pursuant to Rule 3, a complaint must be filed, but need not be
served, within the rel@ant limitations period SeeFed R. Civ. P. 3. Therefore, a plaintiff
alleging a breach of the duty of fair representation mustfdalfzis complaint within six months
of the date on which the causkaction accrued. Failure servethe complaint within that
period will not time-bar the action.

A cause of action ordinarily accrues whetpkintiff could first have successfully
maintained a suit based on that cause of actiSaritos v. Dist. Council of New York CiBL9
F.2d 963, 968-69 (2d Cir. 1980) (citations omittedhe date of accrual for actions alleging
breach of the duty of fair representation is meagdirom “no later than the time when plaintiff
knew or reasonably should have known that . . . a breach had occurred,sevea possibility
of nonjudicial enforcement remainedld. at 969;see alsing v. N.Y. Tel. Co785 F.2d 31, 34
(2d Cir. 1986).

ii. Application of Law to Facts

The Union argues that Pilchman’s claim|estst as it relates to the November 2008

Grievance, is time-barred because “[t]he b&mishe underlying actionppears to be the fact

11



that the Library denied Plaiffts promotion in 2008” and “settlaent [of that grievance] was
reached more than six months before Plaintiff filed and served the underlying Complaint.”
(Mem. of Law in Support of Defs.” Mot. to Disss (hereinafter “Def. Mem.”) at 7.) The Union
therefore argues that becatise Complaint was served on August 12, 2010, any claim based on
facts that occurred prior to Fetary 12, 2010 should be dismissdd.)( For the following

reasons, the Court holds that Riltan’s claim is not time-barred.

As an initial matter, the Union erroneoushigues that the datd service of the
Complaint is the relevant date from whichnteasure the limitations period. As the Court has
explained, a plaintiff alleging breh of the duty of fair represtation must file, but need not
serve, his complaint within)smonths of the date on whithe cause of action accrued.
Pilchman filed his original Complaint on Jup®, 2010. Therefore, the limitations period must
have began, at the earliest, on December 28, 20@%o0t, as the Union argues, February 12,
2010.

The Union argues that Pilchman’s causadaifon accrued in November 2008, when he
filed a grievance against the Library for not poing due process in his appeal of a promotion.
(Def. Mem. at 7-8.) However, that date neatke point at which Pilenan was aware of only
theLibrary’s, and not the Union’s, alleged failure tmpide due process. €he is no indication
that in November 2008, Pilchman was aware tih@atUnion may have breached its duty to
represent him fairly, especially since the Unmieould have just begun pursuing his grievance.
According to Pilchman, settlement of tNevember 2008 grievance was not finalized until
January 2010, without his authorimat. (Compl. I 20.) Pilchmanades that he was made aware
of the final settlement only in April®.0, by email from a union representativil.;(see also

Stern Decl. Ex. 5.) Insofar as Pilchman gédls that the Union breaeth its duty of fair

12



representation by finaliag a settlement agreement withoutdnighorization, the correct date of
accrual would be in April 2010, when he wastfireade aware that the settlement had been
finalized without his approval. Because Riltan’s cause of action with respect to the
November 2008 Grievance accd @t the earliest, in Apr2010, and Pilchman filed his
Complaint on June 28, 2010, he brought his aatieth within the six-month limitations period.
Therefore, Pilchman’s claim is not time-barréd.

b. Failureto Statea Claim

i. Applicable Law

A breach of the duty of fair representatmecurs when a union fails to “serve the
interests of all members witholbstility or discrimination towardny, to exercise its discretion
with complete good faith and honesty, and to avoid any arbitrary condéetd v. Snipes386
U.S. 171, 177 (1967) (citations omitted). “Maregligence, even the enforcement of a
collective bargaining agreement,” is nabegh to constitute a breach of this dutynited
Steelworkers of Am. v. Rawsd®5 U.S. 362, 372-73 (199@ge also Cruz v. Local Union No.
3, 34 F.3d 1148, 1153-54 (2d Cir. 1994). Instéadhitrary or bad-fah conduct. . . or
substantial evidence of fraudeakitful action or dishonest conduc . is required to show a
breach of the duty of fair representatiofRyan v. N.Y. Newspaper Printing Pressman’s Union
No. 2 590 F.2d 451, 455 (2d Cir. 1979) (citati@m internal quotation marks omitted).

To prevail on a claim for breach of the i fair representson, a plaintiff must
demonstrate that: (1) the union’s conduct towandsplaintiff was “arbitrary, discriminatory, or
in bad faith” and (2) there was a “causal cartio& between the union’s wrongful conduct and

the [plaintiff's] injuries.” White v. White Rose Fopa37 F.3d 174, 179 (2d Cir. 2001) (citations

1 Of course, Pilchman’s claim as it relatestte March 2010 Grievanceasso not time-barred.
The facts giving rise to those alleged breschccurred in JanyarMarch 2010, well after
December 28, 2009, the earliest date on wthiehimitations period must have begun.
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omitted). A union’s actions are arbitrary “only if, in light of the factual and legal landscape at
the time of the union’s actions, the union’shaeor is so far outside a wide range of
reasonableness as to be irrationdit Line Pilots Ass’'n Int’l v. O’'Neill499 U.S. 65, 67 (1991)
(citations and internal quotation marks omitted)union’s conduct is discriminatory when the
union “without a legitimate purpostgke[s] action favoring some @§ members at the expense
of others.” Ramey v. Dist. 14178 F.3d 269, 277 (2d Cir. 200¢jtations omitted). A union

acts in bad faith when it “acts with an iroper intent, purpose, or motive. Bad faith
encompasses fraud, dishonesty, and atitentionally misleading conduct.Spellacy v. Air

Line Ass’n Int’| 156 F.3d 120, 126 (2d Cir. 1998) (citations omitted).

ii. Application of Law to Facts

Pilchman describes a variety aftions taken by the Union thag¢ alleges were arbitrary,
discriminatory, or made in bddith. A fair and lenient reading of Pilchman’s Complaint,
construed in the light most fa\aisle to him and drawing all reasable inferences in his favor,
fails to suggest any facts that would suppdmding that any of these actions “remotely
approach[ ] the onerous standards of irratiopalihlawfulness or deceiiecessary” to state a
claim for the breach of the duty of fair representatidbancker v. Am. Bldg. Maint451 F. Supp.
2d 591, 595 (S.D.N.Y. 2006) (Marrero, J.). Buoe following reasons, the Court dismisses
Pilchman'’s claim.

1. Unauthorized Execution of Settlement

Pilchman alleges that the Union breachedlitty of fair representation when the Union’s

general counsel, Sykes, forwarded toltiary the agreement settling the November 2008

Grievance without first obtaining Pilchman’s approtfaPilchman states that on October 2,

12 Although Pilchman does not expressly so statésrComplaint, the Court assumes that the
crux of his allegation is thalhe Union, in forwarding the signed agreement to the Library,
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2009, he received an email from Sykes that:réaceceived the spulation of settlement you
signed. Please let me know if you want me tavéod the settlement to the Library.” (Compl.
19.) Pilchman alleges that “[a]lthough plafihdid not authorize [Sykes] to forward the
settlement, in an email communication from [SykedPlaintiff] it states that ‘the agreement
was fully executed in January 2010.” Defendaotieduct was in bad faith.” (Compl. { 20.)
These bare allegations provide no basis for thet@Goueasonably infer that the Union acted in
bad faith when it forwarded the settlemerthaut Pilchman’s approval. Nor does a fuller
examination of the email chain from which the Complaint quotes redeem the Complaint’s
deficiencies. Nothing in the correspondence sugdhat the Union actad bad faith. To the
contrary, the emails undermine that allegataong even suggest thailchman may have
authorized the settlement and simply does ecalt doing so: in an email to Sykes, Pilchman
asks, “l don't recall the mentiamg about actually forwarding any settlement to the library — did
we decide on this?” Sykes replies: “Subseque our email correspondence below and after
numerous conversations with haotou and your private attorney, you instructed me to forward
the settlement agreement to thibrary. | did so and the agement was fully executed in
January 2010.” (Stern Decl. Ex. 5.)

A union acts in bad faith when it “acts wiin improper intent, purpose, or motive.”
Spellacy 156 F.3d at 126. Even assuming thatlthnion executed the agreement without
Pilchman’s authorization by fomvding it to the Library afterilRhman signed it, Pilchman has

not alleged any facts tagport the claim that Sykdésrwarded that agreemewith an improper

finalized the settlement withoutlBhman’s approval. This undéasding is based on Plaintiff's
Memorandum of Law in Opposition to the MotitmDismiss [hereinafter “Pl. Opp. Mem.”],
which refers to “theinauthorizedexecution of a settlement innlaary 2010 (-the fief of which
has still not apparently materizdid).” (Pl. Opp. Mem. at 8.) ifgohasis in original). Notably,
Pilchman does not allege that he never sighecdagreement. To the contrary, the email
correspondence Pilchman submitted in support of his claims contains an email in which he
states, “Yesterday | signed thetkament and mailed it to you (relaattly).” (SternDecl. Ex. 5.)
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intent, purpose, or motiveHe summarily states thatethynion’s conduct was in bad faith,
(Compl. 1 20), but without any suging facts, this assertion is insufficient to state a claim for
breach of the duty of fair representatiddee Stoner v. Walsih72 F. Supp. 790, 806-07
(S.D.N.Y. 1991) (Mukasey, J.) (“[Clonclusorilemations of ‘bad faithare insufficient to
survive a motion to dismiss. Rather, the complaint must state some set of facts from which it
may be inferred that the [defendant’s] actions might have been motivated by an improper
purpose.”).

2. Failure to Grieve the Library’¥iolations of Its Promotion

Policy

Pilchman alleges that the Union arbitrarily amdbad faith failed to grieve the Library’s
“repeated violation[s] of the promotions pglic (Compl. 1 29.) He describes two such
violations: (1) the Library’s failte to notify him “of the reasonghy [he] was not selected for
promotion” to the position of Library Informian Supervisor; and (2) the Library’s delayed
response to his request for an appeal oftilvatg decision. (Compl. 1 32, 34.) This set of
allegations is insufficient to state a claim foe threach of duty of fair representation. In each
case, the facts alleged do notmstrate plausibly that the ldn’s decisions not to grieve
Pilchman’s complaints were in bad faith or “so datside a wide range ofasonableness . . . as
to be irrational.” O’Neill, 499 U.S. at 67 (defining laitrary conduct by a union).

With respect to the Library’s failure frovide the reasonsifits hiring decision,
Pilchman’s own factual allegations defeat haral The Library’s ppmotion policy provides:
“[e]ach eligible applicant for promotion who is not promoted shall be notified in writing by the
Library of the reasons why he/she was not setkfitr promotion and informed as to who was

promoted . . ..” (Compl. Ex. 3, at 5.) Pilchnwallegations show that the Library followed its
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procedure. He statesathhe was told that “[tlhe candidatieat was selected [Robert Simic] was
better suited for this position” (Compl. 1 32), which is precisely the type of explanation to which
he was entitled under the policy. The Uniottsclusion “that the Library fulfilled its legal
obligation” (d.) was therefore neither unreamsble nor irrational. Pilenan may be unsatisfied

with the Library’s explanation, but mere dissatisfaction does not entitle him to have his
grievance pursuedSee Vaca386 U.S. at 191 (noting that whieunion “may not arbitrarily

ignore a meritorious grievance or process it in a perfunctory fashion,” a union member does not
have “an absolute right to have lgisevance taken to arbitration”).

Nor has Pilchman alleged fadsfficient to show that the Union acted arbitrarily when it
failed to grieve the Library’s dejad response to his request foragpeal of the hiring decision.
Although Pilchman was entitled to a hearing lbefihe Library’s Executive Director within
fifteen business days after submitting his apgbal Director took twenty-two business days to
respond. (Compl. I 25.) Pilchman states thatthion declined to grieve the matter because it
“was not able to determine whether or not [Bieector] was on vacation” when she received
Pilchman’s email. Pilchman alleges that th&on’s decision was arbitrary because Pilchman
received a “read receipt” thamidicated that the Director hadceived the message and because
the Director “never indicated @b she was on vacation or that she needed more time.” (Compl.
36.) These factual allegations are not sufficierghow that the Union’s decision was “so far
outside a wide range of reasonalgies. . . as to be irrational®Q’Neill, 499 U.S. at 67. At best,
they can be read as a challenge to the quaflitie Union’s investigation of the Director’s
delayed response. Howevemegligent or wrong assessmentaiinion member’s grievance is
insufficient to state a claim for thedach of duty of fair representatiorRawson495 U.S. at

372;see alsaCover v. Am. Postal Workers Union-AFL-CI857 Fed. Appx. 336, 338 (2d Cir.
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2009) (noting that negligee is “insufficient to meet the dending standard” required to show
breach of the duty of fair representatioNj¢holls v. Brookdale Univ. Hosp. & Med. Gt204
Fed. Appx. 40, 42 (2d Cir. 2006) (“While the Union may have committed a tactical (or even a
negligent) error, such an error, even if bthed, does not constitute a breach of the Union's
duty.”). Pilchman has therefailed to state a claim for breach of the duty of fair
representation based on the Ungfdilure to grieve the Librgis alleged violations of its
promotion policy.
3. Failure to Seek a Prontion on Pilchman’s Behalf

Pilchman alleges that the Union acted in bad faith when it “failed to even attempt to seek
that [he] be promoted” to Library Inforation Supervisor after he met with Union
representatives to discuss higuee to obtain the position. (Comg]{ 38-39.) This allegation is
insufficient to state a claim for breach of the dottyair representation because Pilchman has not
pleaded any facts sufficient to demoaggrplausibly that the Union has affirmative obligation
to pursue promotions for employees or thatwvas entitled to such a promotid®ee, e.gq.
Drakakis v. ABM Janitosl Servs.-Northeast, IndNo. 09 Civ. 1884, 2011 WL 1219843, at *6-7
(S.D.N.Y. Mar. 24, 2011) (Swaid,) (holding that union defend&ntlecision not to represent
plaintiffs in pursuit of premiunpay and transfer requests was aditreach of the duty of fair
representation because plaintiffs failed to plieetis sufficient to demonstrate entitlement to
such pay or transfer). If anything, Pilchnlls such entitlement into question with his
allegation that the Union stated that it faitecbursue his appeal tiie promotion because
“there is no entitlement to a promotion.” ¢&pl. 1 29.) Pilchman never alleges that the

Union’s statement is incorrect or that he wadaat, entitled to a promotion. In the absence of
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any such facts, the Union’s alleged failurgtosue a promotion on Pilchman’s behalf is
insufficient to establish a breach of the duty of fair representation.
4. Failure to Grieve the Library’s Discrimination Against
Pilchman

Pilchman claims that the Union breacheddtity of fair represéation by discriminating
against him because he is an Orthodox Jetvigy failing to pursue his allegation that the
Library discriminated against him dhe basis of his religion. Tsiate a claim for breach of the
duty of fair representation baken discriminatory conduct, Pilchman must allege facts sufficient
to demonstrate plausibly that the Union ‘lwatt a legitimate purposgpok] action favoring
some of its members atdlexpense of othersRamey378 F.3d at 277. His first claim—that
the Union directly discriminated againstrhon the basis of religion—must be dismissed
because it is wholly devoid of any factual support. He summaailgssthat he has been “treated
in a discriminatory manner by the union” but does allege any facts thatipport this claim.
(Compl. 1 53.) Because Pilchman does not allege even basic de®ijlsvhen, why, or how he
was discriminated against—the Court cannot fibgSdraw the reasonable inference that the
defendant is liable fahe misconduct alleged.lgbal, 129 S.Ct. at 194f. Jiggetts v. Allied
Int’l Union, No. 07 Civ. 11572, 2010 WL 2158331, at *3-4 (S.D.N.Y. Mar. 17, 2010) (Ellis, J.)
(finding that conclusory statements sucli[t®e union] discrimnates against African
Americans” and “another [African American] hasen repeatedly written up” were insufficient
bases for allegation that union eggd in discriminatory conduct).

Pilchman’s second claim—that the Union fdil® seek “redress for the discrimination
(as an Orthodox Jewish Sabbatherlier, etc.) that [he] has besubjected to by the Library”—

fails for the same reason. (Compl. 1 52.) Pilchohaes not allege factsfligient to show that
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the Union, as opposed to the Library, discriminated against him when it declined to pursue his
grievance. According to Pilchman, after heotera letter to the Library’s Board of Trustees
alleging that the Library’s Executive Director “heysparently has [sic] a pattern of behavior with
Orthodox Jewish employees/communities” (Corfi®25), Union representatives asked him to
provide more details in support thfat claim. (Compl. § 51.) PHenan told them that “there was
another employee (Orthodox Jewis¥)o apparently was unfairly fideby [the Director] earlier

in her career.” (Compl. 1 5%

These vague and conclusory allegations asefiitient to establish that the Library
engaged in discriminatory conduct against Pilchman because he does not allege any facts that
show he was personally the subject of discrimination. Even assuamgugndo that the
Library discriminated against Pilchman, thedegdtions do not demonate plausibly that the
Union discriminated against himie,, that it declined to pursue his grievance “without a
legitimate purpose” in order to “favor[ | someitd members at the expense of otheRdmey
378 F.3d at 277. Drawing all reasonable inferemt&slchman’s favor, the facts as alleged at
best make it merely conceivable that theddis decision was based upon a discriminatory
motive, rather than upon an assessmentRheliman’s claim was without meriee Twombly
550 U.S. at 570 (noting that wieea plaintiff fails to “nudge]] [Is] claims across the line from
conceivable to plausible, [thepmplaint must be dismissed9ee alsd/aca 386 U.S. at 191-95
(describing the considerable distion of unions to ddine pursuit of grievaces it determines

have little or no merit). Withounore, the Court cannot “infer mottean the mere possibility of

13 pilchman also states that the CBA provides #mployees who wish to take time off for the
Jewish holiday of Yom Kippur must be allowtxdo so. (Compl. § 54.) However, he does no
more than allege the existermfethis provision. He does nollege that his right under this
provision was violated or that his observancéhefholiday in any way formed the basis for
discrimination against him.
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misconduct.”Igbal, 129 S.Ct. at 1950. Plaintiff has thenef failed to state a claim for relief
based on the Union’s failure to grieve hieghtions of discrirmation by the Library.
5. Failure to Grieve the Library’s Retaliation Against Pilchman

Pilchman alleges that the Union breachedlity of fair representation when it arbitrarily
and in bad faith failed to grieube Library’s “clear retaliatorppehavior.” (Compl. { 26-27.) He
claims that, in retaliation for appealing thétary’s decision to not promote him to Library
Information Supervisor, the Library (1) gave hine unsatisfactory service rating, and (2) barred
him from seeking further promotions for one ye&@Compl. 1 21, Ex. 1 at 1.) Again, Pilchman’s
allegations fail to demonstrate a plausible claim for relief.

Insofar as Pilchman claims that the Lilyréreached its duty by failing to grieve the
allegedly retaliatory rating, his owfactual allegations defeat trdaim. He states that the
Union “did compose and submit a grievanceldlihe service rating.” (Compl. ¥ 40.)
Moreover, as of the time the instant motiorsviiied, the grievance was scheduled to go to
arbitration. (Pl. Opp. Mem. at 18; Def. Mem.3at Pilchman therefercannot legitimately state
a claim based on the Union’s failuegrieve theservice rating.

With respect to the Library’s failure toigve the one-year ban on seeking a promotion,
Pilchman states that the Union determined tth@tan was not an “example of retaliation by the
Library.” (Compl. § 26.) Pilchman has not allegety facts that show thétis was an irrational
determination or that it was made in bad faith, mas he alleged any facts to demonstrate that
the Library’s ban was retaliatory. Pilchman esabnly that he received an email from the
Library notifying him of the ban one day after teeeived his unsatisfamty service rating. He
does not allege a single fact to demonstradéttie ban was imposed because he appealed the

Library’s decision to hire a diffent candidate for Library Inforation Supervisor. Because the
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Court cannot find any basis to support the ulytteg claim of retalition by the Library, it
cannot infer any basis for the claim that the Wrgalecision not to pursue Pilchman’s grievance
was arbitrary or in bad faith.
6. Insufficient Time to Appeal the Unsatisfactory Rating

Pilchman alleges that the Union breachedliity of fair representation when it in bad
faith told the Library that Pilchman would sulbitine rebuttal of his ungatactory service rating
in two weeks, even though the “long standing @ecot” for completing such a rebuttal is thirty
days. (Compl. § 28, 30.) Once again, Pilchimas not alleged any facts to suggest that the
Union acted in bad faith other than his sumn@gclusion that “the Union’s performance was
in bad faith.” (Compl. 1 30.55ee Stonef772 F. Supp. at 806-07 (“[CJonclusory allegations of
‘bad faith’ are insufficient to survive a motion to dismiss. Rather, the complaint must state some
set of facts from which it may be inferrecththe [defendant’s] &ons might have been
motivated by an improper purpose.”). The fiett the Union agreed that Pilchman would
submit his rebuttal in less time than is custorgagiven is not, standinglone, sufficient to show
that the Union engaged imtientionally misleading conductSpellacy 156 F.3d at 126, or
“fraudulent, deceitful, odishonest action.'Whitg 237 F.3d at 179 (citations omitted).
Moreover, Pilchman does not allege that he wgured by the shortened response period. To
the contrary, he has attached his rebuttaldadCmmplaint in support of his allegations and has
consistently maintained that it is “reliable” (Rlpp. Mem. at 7-8). Without more, these facts do
not sufficiently support Pilchman’s claim.

7. Failure to Inform Pilchman ofé&:ond Page of Grievance Form
Pilchman alleges that the Union breachedlity of fair representation when it arbitrarily

and in bad faith failed to inform him that a grievance form it submitted on his behalf was two
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pages instead of orté.(Compl. 11 41-45.) Again, to staelaim for relief, Pilchman must
plausibly demonstrate that the Uniontasnduct was “so far outside a wide range of
reasonableness . . . as to be irratior@lNeill, 499 U.S. at 67, or was “intentionally
misleading.” Spellacy 156 F.3d at 126. However, Pilchm@mes not allege even one fact to
show that the Union’s failure to show him bgtages was irrational or deceitful—or that the
conduct was anything but negligent, at worst—Whg; as the Court hamted, insufficient to
state a claim for breach of the duty of fair representatee Rawsqml95 U.S. at 371-72.

Pilchman also alleges that the Unionptigh general counsel Sykested in bad faith
by “taking the side of one union member — Eild&uiler, against that chnother union member
(i.e., [Pilchman])” by stating, without persorkadowledge, that “Mr. Pilchman was shown both
pages, and he read both pageshe presence of his union repentative, prior to signing the
grievance.” (Compl. T 47 Notwithstanding his summary cdaosion that the Union’s conduct
was in bad faith, Pilchman has failed to allegg facts to show th&ykes sided with Muller
“with an improper intent, purpose, or motiveSpellacy 156 F.3d at 126. To the contrary, he
appears to claim that the axftagreeing with one union mmer over another union member
constitutes bad faither se(Compl. I 47 (“We clearly seem to have a situation where Steven
Sykes is purportedly representing Eileen anthért Pilchman — but never explained what
problems may result.”).) Pilchman does not aig] the Court is unaware of, any authority for
this proposition.

Pilchman’s Complaint fails to proffer any fadb show that any of the above-described

actions “remotely approach[es] the onerousdsaaas of irrationality, unlawfulness or deceit

14 As a threshold matter, the Complaint doesafesrly explain the sigficance of the second
page. Pilchman alleges that the page coaththe phrase “where performance is not up to
standard,” but he does not explain the import af ghrase. (Compl. I 45The Court interprets
Pilchman’s allegation as a claim that the Unsocdnduct deprived him of being fully informed
of the content of the grievance form.
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necessary” to state a claim for the breatthe duty of fair representatiof.ucker 451 F. Supp.
2d at 595. The Court therefore grants the Union’s motion to dismiss for failure to state a claim
for breach of the duty of fair representation.

C. Breach of the Collective Bargaining Agreement

a. Applicable Law

To properly allege a breach of contractial under New York ha, a plaintiff must
allege: (1) the existence of an agreement betuteelfiand the defendant; (2) performance of the
plaintiff’'s obligations under theontract; (3) breach of th@wtract by the defendant; and (4)
damages to the plaintiff caused by that defendant’s breaeh .Eternity Global Master Fund
Ltd. v. Morgan Guar. Trust Co. of N,¥875 F.3d 168, 177 (2d Cir. 2004). A plaintiff “may not
assert a cause of action to recover damagesédachrof contract againstparty with whom it is
not in privity.” Yucyco, Ltd. v. Republic of Slovert@4 F. Supp. 209, 215 (S.D.N.Y. 1997)
(Chin, J.).

A CBA is a contract between an employada labor union thakgulates employment
conditions, wages, benefits, and grievancese Black’s Law Dictionar{®th ed. 2009).
Although an employee is not a party to a CBAphshe has standing to bring claims against a
union for breach of that agreement if the uniosstane[s] a responsibility towards employees by
accepting a duty of care through [tlwentractual agreementRawson495 U.S. at 374
(citations omitted). Absent an explicit indicatithrat a union meant to contractually adopt such

a duty, an employee lacks standing to sue for breach of a'CR#(noting that an employee

1> An employee may also bring a claim against his union for breach of a CBA as a third-party
beneficiary, provided the emplaykas an “enforceable right as promisee” to the CRawson
495 U.S. at 375. However, Pilchman has not atlébat he is a third-party beneficiary to the
CBA, and neither party has raiste issue in its briefing.
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“must be able to point to language in the ediive bargaining agreentespecifically indicating
an intent to create obligations enforceablaiagf the union by the individual employees”).
b. Application of Law to Facts

Pilchman alleges that the Union breactiel CBA by failing to “investigate, grieve,
mediate, and arbitrate any employment claimsyant to the CBA.” (Compl. { 61.) The Court
holds that the Complaint fails to state a claim for breach of the CBA because Plaintiff does not
have standing to enforce the agreement. Pilchn@mrectly states that “plaintiff and defendant
entered into a collective bargaining agreeme(@bdmpl. 1 11.) The CBA at issue is a contract
between the Library and the Unidaoprary employees are not pias to the agreement. (Def.
Mem. Ex. 2.) Because Pilchman is not ay# the CBA, he must, consistent wiRlawson
“point to language in the coltéive bargaining agreement specifically indicating an intent to
create obligations enforceable against themiy the individual employees.” 495 U.S. at 374.
Pilchman has failed to make this showifihe CBA does not contain a single provision that
purports to confer on employees the ipiio enforce the union’s obligationS€éeDef. Mem.
Ex. 2). Pilchman therefotacks standing to enforce an alleged breach of the &€BRor this
reason, the Union’s motion to dismise breach of CBA claim is GRANTED.
IV. Leave to Amend

Pilchman requests leave to faerhird Amended Complaint.SéePIl. Opp. Mem. at 15.)
Pilchman seeks only to incorporate e-mailsMeen himself and Union representatives in

October and November of 2010 and “evidence [that shows] that the union should win [the]

® The Court notes that had Pilchman broughylarid § 301/fair representation action, he would
have had standing to allege a breach of the CBA by his emm{kxyepposed to his uniongee
DelCostellg 462 U.S. at 164-65ee alsdootnote 9supra However, this would be of little

help to Pilchman, since his failure to allegett sufficient to state@aim for a breach of the
duty of fair representation by the Wniwould separately defeat the action.
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arbitration” of his March 2010 grievance.(Pl. Opp. Mem. at 15-19.) For the following
reasons, the Court denies Pilchman éeto/file a Third Amended Complaint.

A. Applicable Law

Federal Rule of Civil Procedure 15(a)(2) pars that leave to amend “shall be freely
given when justice so requires-ed. R. Civ. P. 15(a)(2see also Foman v. Dayi371 U.S.
178, 182 (1962). However, leave to amend shouldeoéed where there is an “apparent or
declared reason—such as undue delay, bad fadhadory motive on the part of the movant,
repeated failure to cure deficiencies by adreants previously allowed, undue prejudice to the
opposing party by virtue of alleance of the amendmentyJdutility of amendment.” Foman
371 U.S. at 182. An amendment to a pleading beaconsidered futile where it would not
withstand a motion to dismigagirsuant to Rule 12(b)(6Dougherty v. N. Hempstead Bd. of
Zoning Appeals282 F.3d 83, 88 (2d Cir. 20002) (citations omitted).

B. Application of Law to Facts

The Court denies Pilchman’s motion feal’e to amend on the ground that amendment
would be futile'® Pilchman states that his propogédrd Amended Complaint will “rely on”
the eight new exhibits described above in Section 8upra which are primarily e-mails
between himself and Union represemnasi from October to November 201Be€Pl. Opp.

Mem. at 15.) In these emails, Pilchman renbissconclusory alledgmns against the Union,

17 pilchman also seeks to leave to amend inrdalebtain a “right tsue letter” that would

enable him to join the Library as a defendanhi$ Court finds that # Library is a necessary
party pursuant to Rule 12(b)(7). Because@ourt grants the Union’s motion to dismiss
pursuant to Rule 12(b)(6), it neadt address the Union’s Rule 12(b)(7) argument. As a result,
Pilchman does not need to amend his Compta include the Lbrary as a defendant.

18 The Union argues that Pilchman’s motidtosid be denied on grounds of undue delay and
unfair prejudice. $eeReply Mem. of Law in Further Suppdasf Defendants’ Mot. to Dismiss
(hereinafter “Def. Reply”) @-10.) Because the Court denieave to amend on the ground of
futility, it will not address these arguments.
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which are no more substantive or supported than those set forth in his Second Amended
Complaint. Pilchman’s proposed amendments would not cure the deficiencies extant in his
current Complaint. Were he to amend his Complaint a third time to include these eight exhibits,
the Complaint would still not withstand a motion to dismiss. See Dougherty, 282 F.3d at 88.
Pilchman has not indicated that there are any documents beyond these eight emails that he could
add to a revised Complaint in order to meet the plausibility threshold required under Twombly
and Igbal. After careful review and consideration of the complaints, documents, and briefing
that Pilchman has already offered in support of his claims, the Court finds that leave to replead
would be futile. Therefore, Pilchman’s request for leave to file a Third Amended Complaint is
DENIED.
V. Conclusion

For the foregoing reasons, the Court GRANTS with prejudice the Unions’ motion to
dismiss pursuant to Rule 12(b)(6) and DENIES Pilchman’s request for leave to file a Third
Amended Complaint. Because the Court dismisses both claims on Rule 12(b)(6) grounds, it
need not address the Unions’ motion to dismiss pursuant to Rule 12(b)(7). The Clerk of Court is

directed to close this case. Any pending motions are moot.

SO ORDERED.

Dated: New York, New York
September 27, 2011

[ Cocecdh YN Ln A
Kimba M. Wood
United States District Judge
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