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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
ERIK H. GORDON, :
: 10 Civ. 5162 (RMB)
Plaintiff, :
: DECISION & ORDER
-against- :
SOFTECH INTERNATIONAL, INC., et al., . :
Defendants. :
______________________________________________________________ X

Introduction

On January 19, 2011, Erik H. Gordon (*@on” or “Plaintiff’) filed an amended
complaint (“Amended Complaint”) against Softdaternational, Inc. (“Softech”), Softech’s
Chief Operating Officer Reid RodrigueZRbdriguez”), Arcanum Investigations, Inc.
(“Arcanum”), Arcanum’s President Dan Cohn @ih” and, together with Softech, Rodriguez,
and Arcanum, the “Reseller Defendants”), andLeifer (“Leifer” and, together with the
Reseller Defendants, “Defendants”) pursuanth&Driver’s Privacy Protection Act of 1994, 18
U.S.C. §§ 27212725 (“DPPA%Y.Gordon alleges that Leifebtained Gordon’s personal
information (through the Reseller Defendantsvaeses) from the New York Department of
Motor Vehicles (“DMV”) for the impermissible esof (Leifer) placing “a series of phone calls
designed to harass, threaterd annoy” Gordon in violation adhe DPPA. (Am. Compl. 1 72—
86, 94.) Gordon alleges that the Reseller Defetsdalso violated #h DPPA, notwithstanding
that Leifer represented and certified to Reseller Defendants that he was “requesting the

information pursuant to a [DPPA] permissibige.” (Am. Compl. 11 34-35, 81.) At oral

! The Complaint also named John Does T ABC Corporations B-as defendants, none

of whom has appeared in this action. (8ee Compl., dated Jan. 5, 2011, 11 16-17.)
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argument held on November 22, 2011, Gordoolsnsel stated, “I ihk [the Reseller
Defendants] are strictly liable” under tb€PA. (Hearing Transcript, dated Nov. 22, 2011
(“Oral Arg. Tr.”), at 5:11-147:8-12 (THE COURT: “You arsaying it's a strict liability
statute[?]” PL. COUNSEL: “I think that'sow the statute reads, that’s correct.”).)

Gordon also asserts stdaw claims of primdacietort and intentional infliction of
emotional distress against Leifer, alleging theifer’s “series othreatening phones calls”
caused Gordon to experience “emotional distress™fmad for his safety as well as the safety of
his family and employees.” (Am. Compl. {1 88, 90, 94,96.)

On June 8, 2011, Arcanum and Cohn fileaissrclaims against Leifer for common law
indemnification, contractual indemnification, acwhtribution, alleging that Leifer’s “primary
carelessness, recklessness or affirmativeaiamission or commissn” caused Plaintiff's
damages, if any, and that Leifer had signeditiemrindemnity agreement. (Arcanum & Cohn’s
Answer, dated June 8, 2011, 11 39-40.) @B, 2011, Softech and Rodriguez also filed
cross-claims against Leifer for common lamdémnification, contractiandemnification, and

contribution, alleging that Leifer’s “negligemeckless, wanton, willfulrad/or intentional acts”

2 As described infr&ection I, Gordon’s claims arise out of an unusual and unfortunate

incident that occurred on October 10, 2@POEast 61st Street in Manhattan, New York
(between the hours of 11:00 p.m. and 1:30 a.ifhe incident seems to have involved Leifer,
who is “involved” in the operatn of a business called “Hot tal Escorts,” Gordon’s driver,
Tom Harris (“Harris”), and a female friend of Leif Harris contends that while Gordon was in
a nearby restaurant, Leifer’s female frieagbroached Gordon’s (London-style) taxicab.
Leifer’s friend allegedly “asked [&tris] about the car,” and Haradlegedly declined to answer
her questions. Harris contendattheifer thereafter threatened Harris for being “mean” to
Leifer’s friend, that Harris drove away, and thatfer gave chase in his white SUV. Leifer
contends that he drove awaydrder to drop his friend off @ hotel, and that Gordon’s cab
(driven by Harris) hit Leifer’s white SUV.

Leifer also contends thafter the October 10, 2009 inciidehe was trying to reach
Gordon by phone (using Gordon’s Ilise plate number) to resolvesurance matters regarding
the alleged car accident. Harris camds that there was no car accident.
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caused Plaintiff's damages, if any. (Softecid Rodriguez’s Answer, dated June 9, 2011,
7 11-123
On August 12, 2011, Defendants filed a jomotion for summary judgment against
Gordon pursuant to Rule 56 of the Federal Rules of Civil Procedure, arguing, among other
things, that (1) Leifer repreated and certified that hisipassible use of Gordon’s DMV
information was “to obtain Plaintiff's insurance information” and “to perf [an] investigation
in anticipation of litigation”; (2) the Resell&efendants disseminated DMV information for a
permissible use under the DPPA based upon, amdbeg thtings, Leifer’svritten certification;
(3) Plaintiff’'s primafacietort claim against Leifer fails because Plaintiff has failed to show that
Leifer’s “sole motivation was ‘disinterested malevolence’ as required under New York law; and
(4) Plaintiff’s intentional infliction of emotional distress claim against Leifer fails because
Leifer’s conduct does not “rise to the level@fitrageous conduct,” and because Plaintiff's
“few sleepless nights” do not constitute severetnal distress. (Defs.” Mem. of Law in Supp.
of Joint Mot. for Summ. J. by Defs., dated Aug. 12, 2011 (“Defs. Mem.”), at 1, 16, 19-20.)
On September 5, 2011, Plaintiff filed an opposito Defendants’ motion and also cross-
moved for summary judgment (on his DPPAikis only), arguing that (1) Leifer “cannot
credibly claim” that his permissible use untlee DPPA was to obtain Gordon’s insurance

information or to conduct an investigation in ai#tion of litigation becase “[n]o . . . collision

3 On July 13, 2011, Leifer filed cross-claimgainst the Reseller Defendants for common

law indemnification and contribution, allegingatitheir wrongful conduct was “primary and/or
active,” while any wrongdoing by Leifer was “secondand/or passive.” (Leifer's Answer,
dated July 13, 2011, 11 1-2.)

4 At oral argument on N@mber 22, 2011, Leifer's counsaigued that “Mr. Leifer
indicated his purpose in contactipiintiff was to get insurance information so that he could
either resolve a claim or commence a claimer€hs no other evidence that [Leifer] had any
other basis whatsoever(Oral Arg. Tr. at 15:10-14.)

3



took place” between Gordon’s taxicab and egg SUV on Octobet0, 2009; (2) the DPPA
“does not contain an intent rdgement” and, therefore, the Rdler Defendants are strictly
liable, i.e, according to Gordon, they could not hénagl a permissible use because Leifer did
not (ultimately) have a permissible usefwithstanding that Liger “communicated [and
certified] a permissible purpose” in seekingptain DMV information; (3) “there is ample
evidence to demonstrate that [Leifer] imded to cause Gordon emotional harm”; and

(4) Leifer’s phone calls, “in partidar, his call to Gordon’s ill mo#r in which he alleged that
Gordon had been involved in a sexual assatdt)stituted extreme and outrageous conduct that
caused Gordon “pain and suffering.” (Pl.’s MefrLaw in Opp’n to Defs.” Joint Mot. for
Summ. J. and in Supp. of Pl.’s Cross-Mot. $ormm. J., dated Sept. 5, 2011 (“Pl. Opp’n”), at 4,
14, 16-17, 21, 24-25.)

On September 12, 2011, Defendants filedpdyrand opposition t&laintiff's cross-
motion, arguing, among other thingkat the Reseller Defendarisoperly relied upon Leifer’s
stated permissible use” and that, under Gordoméspretation of the DPPA, a reseller would be
(strictly) liable for any “misinformation by the enger,” which is not what the DPPA provides.
(SeeReply Mem. of Law in Further Supp. of Defddint Mot. for Summ. J. and in Opp’n to
Pl.’s Cross Mot. for Summ. J., dated Sept. 12, Z0D&fs. Reply”), at 3,7.) As noted, oral
argument was held on November 22, 2011. (Sedt Arg. Tr.)

For the reasons set forth below, Defendants’ motion for summary judgment is
granted in part and denied in part, and Plantiff’'s cross-motion for summary judgment on

his DPPA claims is denied.



Il. Background

The following summary reflects facts whicteamdisputed and some that are disputed
(as noted).

Gordon owned a “London-style taxi cab” tlcatrried a New York State license plate
registered in his name. (Défdoint Response to Pl.’s Statemeh Material Facts in Supp. of
the Cross Mot. for Summ. J. Pursuantezal Civ. R. 56.1, dated Sept. 12, 2011 (“Defs. 56.1
Response”), 11 1, 3.) On October 10, 2009, Gosloab was parked on East 61st Street in
Manhattan, New York._(Sd@l.’s Response to Defs.’ Loc@lv. R. 56.1 Statement of Material
Facts, dated Sept. 5, 2011 (“PI. 56.1 Respon&4&'9-10, 25.) Gordondriver, Harris, was
waiting in the cab while Gordon wan a nearby restaurant. (F&le56.1 Response 11 9-10,
25.) Leifer, who is involved in the operatioha business called “Hot Local Escorts,” was
parked nearby in a white SUV with an unnamed female friend. (Pl. 56.1 Response {1 9-10;
Deposition Transcript of Aron Leifer, datedyd?2, 2011 (“Leifer Tr.}, at 30:12—-40:25.)
Between approximately 11:00 p.m. and 1:30 almifer’s friend approached Gordon’s cab and
allegedly “asked [Harris] about the car.”l.(86.1 Response { 25; Deposition Transcript of
Thomas Harris, dated Mar. 15, 2011 (“Harris")[rat 24:23—-25:7; 30:17-22.) The actual
content of the conversation betwddarris and Leifer’s friend is in dpute. Leifer contends that
Harris was “mean” to Leifer’s friend, while Harg®ntends that it waseifer’s friend who was

“mean.” (Pl. 56.1 Response  26.)

> At his deposition, Harrigestified as follows: A. A woman came up to the car. It's a

right-hand drive car. She camethe right-hand side and she asked me about the car. And I said
-- | had some words with her about the c@c.And what do you recall the words weré?

Something to the effect that, | get spoken totabmut the car, and éally don't like talking

about the car. . . . And she said, well, you're mean. Or you're really mean or something like
that. And | said something like, if anybody’s amehere, Ms., Madame, whatever, you are. And
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Leifer then approached Gordon’s cab—and wWiagipened next is also very much in
dispute. (Pl. 56.1 Response { 27.) Harris:s#&yw the next thing | know, this — the man
[presumably Leifer] that she emerged from onéhefrestaurants wittame barging across the
street, and | drove away. Andlasas driving away, he said toe, and | quote, ‘1 am going to
fuck you up.” And he got in his car and follodvene.” (Harris Tr. at 25:8-26:5.) Leifer
contends that he wanted “tocastain why [Harris] acted in ¢ fashion.” (PIl. 56.1 Response
1 13.) Harris and Leifer each appear to Haegun to drive down East 61st Street. (Pl. 56.1
Response 11 13-14.) Leifer contends that heedtdriving “to drop [his] friend off at a hotel,”
and that Harris “engaged in a game of stgraand stopping.” (PI. 56.1 Response | 14, 16.)
Harris contends that he startedvarg “to get away from Leifer,and that “Leifer gave chase.”
(Pl. 56.1 Response 1 15-16.) Leifer contenals #s they were diig, “contact occurred
between some portion of the London Cab and Leifeztgcle[],” while Harris contends that he
“never got into an accident orlision.” (Pl. 56.1 Response 1 17.)

Leifer “wrote down the license plate nueth of Gordon’s cab. (Defs. 56.1 Response
1 1.) And, on October 11, 2009, Leifer suthed Gordon’s license plate number to
Docusearch.com in order to obtain information associated with the license plate number. (See
Defs. 56.1 Response | 4.) Docusearch.colndanum’s online website, and Arcanum is a
licensed “private investigation firm,” vith is wholly owned and operated by CdhiPl. 56.1
Response 11 6-8; Defs. 56.1 Response 11 4, 18H&{zvit of Dan Cohn, dated Feb. 9, 2010,

19 4-5.) The Docusearch.com webaltiwises users that “[t|heage restrictions to requesting

she walked away. She went across the stededl [went to] a white SUV, | would call it.”
(Harris Tr. at 25:8-26:5.)

6 Under the DPPA, “use by any licensed privateestigative agency or licensed security
service for any purpose permitted under [8 271(b)a permissible use for obtaining or
disclosing information from a motor kiele record. 18 U.S.C. § 2721(b)(8).
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license plate information.” (Joint DeclarationJofra C. Zibas, GregpiR. Saracino & Vincent
Chirico, dated Aug. 12, 2011 (“Zibas Decl.”), Ex. QNext to that statement is a link labeled
“DPPA Permissible Purpose,” which brings userartother webpage that statin relevant part,
“[plursuant to the Driver’s Privacy Protection Act of 1994 (DPPA), you may only access vehicle
registration information for one of the following permitted uses.” (Zibas Decl., Ex. P.) The
webpage lists a number of permissible usd3M¥V information under the DPPA and also states
in relevant part:

You will be required to select@PPA Permissible Purpose when

placing your order. By inputtingour response,ou hereby certify

to Docusearch.com that you are in, and assume full responsibility

for, compliance with the DPPANd you agree to indemnify,

defend and hold Docusearch harmless from any breach of the

DPPAbyyou....
(Id.) The Docusearch.com website required Leifeselect from a list of “permissible use[s]’
using a drop-down menu. (PI. 56.1 Response 11 82—8Bexd@ration of Justin M. Sher, dated
Sept. 5, 2011 (“Sher Decl.”), Ex. Q.) The websiwo required Leifer tenter into an online
agreement, which states in relevant part:

Client represents and warrants that it will provide Docusearch

with accurate and complete information regarding the

searches requested, and that search results will not be used for

any purpose other than the purpose stated to Docusearch.
(Pl. 56.1 Response 1 83, 86 (emphasis addedjf¢r selected “Insurance Other” as the
permissible use from the drop-down menu; ts® @hecked the box signifying his agreement to
the online contract. (Pl. 56.1 Response 11 84, 872B8s Decl. Ex. S.) Hthereafter paid the

required $39.00 fee by credit card and submitted his request for information. (PIl. 56.1 Response

19 38, 84, 87-89.)



Arcanum, in turn, submitted Leifer's seamgquest to Softech. (Pl. 56.1 Response  90;
Defs. 56.1 Response  21.) Softech “is in th@rmss of information gathering and obtaining
information from the department of motor velks.” (PIl. 56.1 Response § 2.) Arcanum and
Softech have a Vendor Agreement, dated 3uB005 (“Vendor Agreement”), which provides in
relevant part that Arcanum

hereby certifies that it will request the Records and the information

therein from Softech and resell such to the End Users solely for

said End Users’ use in connien with a permissible purpose

under the . .. DPPA. ... [Arcanlifarther warrants that it will

require by written contract that its End Users comply with the

same obligations of compliance with laws.
(Sher Decl., Ex. D at 6.) The Vendor Agreemeamitains an indemnification provision that
states in relevant part that Arcanum “visiitlemnify, defend, and hold Softech harmless from
and against any and all liabilities .. arising out of or resultingdm the use, disclosure, sale or
transfer of the Records (or information therdag)[Arcanum] or its End Users.” (Sher Decl.,
Ex. D at 8.)

On October 12, 2009, Softech’s automated coemmitstem processed Arcanum’s search
request, among other things, venify Arcanum’s status as a liced private investigation firm,
and submitted the request to the DMV. (Defs. 56.1 Response { 26; Deposition Transcript of
Reid Rodriguez, dated Feb. 16, 2011 (“Reid Tat)71:5-16, 81:12-86:2.) Thereafter on that
same day, the DMV disclosed Gordon’s name, agrdriver’s license number, driver’s license
expiration date, and vehicle make and mod@&dtiech, which disclosed the information to
Arcanum, which in turn disclosed the infornaatito Leifer. (Defs. 56.1 Response 26, 33, 35;
Sher Decl. Ex. A.) Leifer used Gordon’s naamel address to conduct internet searches and to

obtain “phone numbers associated witlof@n].” (Pl. 56.1 Response { 39; Defs. 56.1

Response { 36.)



On October 12 and 13, 2009, Leifer placed bvenore phone calls to various numbers
associated with Gordon, including to Gordemother, Gordon’s assistant, and Gordon’s
father’s assistant._(S&d. 56.1 Response 1 51-54, 67—-68; Defs. 56.1 Response § 37.) Gordon
stated at his deposition that thg a phone call to Gordon’s mothéeifer stated that he wanted
“to get in touch with [Gordon] and said thaéth had been a sexuatasilt in the back of
[Gordon’s] car, [and] that if [Grdon] didn’t get in touch witfLeifer] immediately [Gordon]
would be in big trouble.”"(Deposition Transcript of B¢ H. Gordon, dated Feb. 9, 2011
(“Gordon Tr.”), at 62:5-13; sefel. 56.1 Response § 67.) Gordon’s assistant testified at his
deposition that during a call torhj Leifer stated that “he dgust gotten off the phone with
[Gordon’s] mother . . . and he would go te thmedia. And when stupid people hire stupid
people, that's when people get hurt.” (DeposifTranscript of Travis Braha, dated Mar. 30,
2011 (“Braha Tr.”), at 32:12—-33:23; sPé 56.1 Response { 53.)

Leifer contends that he “tried to contacaiftiff to discuss the automobile accident” and
“tried different ways to coax him into cong to the phone without mentioning the automobile
accident.” (Pl. 56.1 Response 11 40, 45.) Gordotends that the calls were “threatening” and
that he “feared for his safet (Defs. 56.1 Response | 40.)

lll.  Standard of Review

Rule 56(a) of the Federal Rules of CivibPedure provides thattfhe court shall grant
summary judgment if the movant shows that there genuine dispute as to any material fact
and the movant is entitled to judgment as a mafteaw.” Fed. R. Civ. P. 56(a). “[A] court
must resolve all ambiguities and draw all meble inferences agatrthe moving party.”

Cowan v. Ernest Codelia, P,@49 F. Supp. 2d 67, 71 (S.D.N.Y. 20@diting Matsushita Elec.

Indus. Co. v. Zenith Radio Corpl75 U.S. 574, 587 (1986)).




“The trial court’s task at the summajydgment motion stage die litigation is
carefully limited to discerning whie¢r there are genuine issues otenal fact to be tried, not to
deciding them. Its duty, in shors,confined at this point to issue-finding; it does not extend to

issue-resolution.”_ldat 70-71 (quoting Galle. Prudential Residential Servs. Ltd. P’'SHR

F.3d 1219, 1224 (2d Cir. 1994)). “[l]f there is awidence in the record from any source from
which a reasonable inference could be drawn in favor of the nonmoving party, summary
judgment is improper.”_Idat 71.

The DPPA “carves out both mandatondagermissive exceptions to the general
prohibition[]” against obtainingral disclosing personal information from motor vehicle records.

Roth v. Guzman650 F.3d 603, 606 (6th Cir. 2011). Personfdrmation shall be disclosed for,

among other things, “use in connection with matténsotor vehicle or driver safety and theft,
motor vehicle emissions, [and] motor vehicle prddlterations, recalls, @dvisories” to carry
out the purposes of the Famobile Information Disclsure Act, 15 U.S.C. 88 1231 &#q, and
the Clean Air Act, 42 U.S.C. 88 7401sg. Seel8 U.S.C. § 2721(a). Further, persons may
obtain or disclose such informnan “for any of the permissibleses or purposes listed in §

2721(b)(1)—(14).”_Roth650 F.3d at 606.

The fourteen permissible uses under the DPPA are:

(1) For use by any government aggnincluding any court or law
enforcement agency, in carrying out s tions, or any private person or entity
acting on behalf of a Federal, Statelamal agency in carrying out its functions.

(2) For use in connection with mattefsmotor vehicle odriver safety
and theft; motor vehicle emissions; motehicle product altetens, recalls, or
advisories; performanceanitoring of motor vehicles, motor vehicle parts and
dealers; motor vehicle market researctivaes, including survey research; and
removal of non-owner records from thegimal owner recorsl of motor vehicle
manufacturers.

(3) For use in the normal course of business by a legitimate business or its
agents, employees, or contractors, but only—
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IV.  Analysis
(1) DPPA Claim against Leifer
Leifer argues that he used Gordonformation for the permissible purpose of

“obtain[ing] Plaintiff's insurance information&nd/or “perform[ing] [an] investigation in

(A) to verify the accuracy of personal information submitted by the
individual to the business or itsexggs, employees, or contractors; and

(B) if such information as so submitted is not correct or is no
longer correct, to obtaitihe correct information, but only for the purposes

of preventing fraud by, pursuing legahredies against, or recovering on a

debt or security interesigainst, the individual.

(4) For use in connection with anyij criminal, administrative, or
arbitral proceeding in any Federal, Statelocal court or agncy or before any
self-regulatory body, including ¢hservice of process, instggation in anticipation
of litigation, and the execution or eméement of judgments and orders, or
pursuant to an order of a Fedk State, or local court.

(5) For use in research activitiesd for use in producing statistical
reports, so long as the personal inforim@iis not published, redisclosed, or used
to contact individuals.

(6) For use by any insurer or insaca support organization, or by a self-
insured entity, or its agents, employees;antractors, in connection with claims
investigation activitiesantifraud activities, itang or underwriting.

(7) For use in providing notice tbhe owners of towed or impounded
vehicles.

(8) For use by any licensed privateéstigative agency or licensed
security service for any purpggermitted under this subsection.

(9) For use by an employer or itseag or insurer to obtain or verify
information relating to a holder of a comroiat driver’s license that is required
under chapter 313 of title 49.

(10) For use in connection with the ogon of private toll transportation
facilities.

(11) For any other use in responsedquests for individual motor vehicle
records if the State has obtained the egprconsent of the person to whom such
personal information pertains.

(12) For bulk distribution for surveymarketing or solicitations if the
State has obtained the express consent of the prsdrom such personal
information pertains.

(13) For use by any requester, if tiegjuester demonstrates it has obtained
the written consent of the individu@a whom the information pertains.

(14) For any other use specifically authorized under the law of the State
that holds the record, if such use is redbto the operation of a motor vehicle or
public safety.

18 U.S.C. § 2721(b).
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anticipation of litigation”presumably in relation to thdleged October 10, 2009 car accident.
(Defs. Mem. at 1.) Gordon nesnds that Leifer “cannot credibtfaim” that his permissible
purpose was to obtain Gordon’s insurance infdram or to conduct an investigation in
anticipation of litigatiorbecause, among other reasons, “[n]o such collision took place.” (PI.
Mem. at 4, 21.)
The DPPA provides in relevant part:

A person who knowingly obtaindjscloses or uses personal

information, from a motor vehicle record, for a purpose not

permitted under this chapter shall be liable to the individual to

whom the information pertains, who may bring a civil action in a

United States district court.
18 U.S.C. § 2724(&).As noted at supraection Ill, Section 2721(b) enumerates fourteen
permissible uses for obtaining osdiosing personal information. S&@ U.S.C. 88 2721(b)(1)-

(14); Reno v. Condqrb28 U.S. 141, 145 & n.1 (2000). The pé&sible uses relevant here are:

(4) For use in connection with any civil, criminal,

administrative, or arbitral proceeding in any Federal, State, or local
court or agency or before asglf-regulatory body, including the
service of processnvestigation in anticipation of litigation, and

the execution or enforcement of judgments and orders, or pursuant
to an order of a Feder&tate, or local court.

(6) For use by any insurer orsurance support organization, or
by a self-insured entity, or its agenemployees, or contractors, in
connection with claims investigatiactivities, antifraud activities,
rating or underwriting.

18 U.S.C. §8§ 2721(b)(4), (8).

8 The DPPA also provides for criminal erdement: “It shall be ualwful for any person

knowingly to obtain or disclose personal infotmaa, from a motor vehicle record, for any use
not permitted under [8] 2721(b).” 18 U.S.C. § 2722.

o One court has held that, under 8 2721(b¥#a “investigation in anticipation of
litigation” occurs where “(1) [theser] undertook an actual investipn; (2) at the time of the
investigation, litigation appearditely; and (3) the protectedformation obtained during the
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Summary judgment is not aNable (to eitheteifer or Gordon) on Gordon’'s DPPA
claims against Leifer. Material questions of fappear to exist regarding Leifer’s obtainment
and use of Gordon’s DMV information becausedam and Leifer sharply dispute, among other
things, whether any car accident ever occurred on October 10:20b@se questions must be
resolved by a jury. Se@owan 149 F. Supp. 2d at 79-80.

Leifer contends that “coatt occurred between some fpam of [Gordon’s] London Cab
and Leifer’s vehicle[]” on the night of Octob&0, 2009, which justified his efforts to obtain
information “to submit an insurance claim” and fierform [an] investig#on in anticipation of
litigation.” (Pl. 56.1 Response 11 17, 21; Defs. Repl5.) Gordon asserthat Harris “never
got into an accident or a collision” with ifer, which is allegedlgorroborated by Leifer’s
acknowledgement “that his SUV was not damagedt by the alleged facts that Leifer never
filed an insurance claim or a police reportl. .1 Response  17; Pl. Mem. at 19; Defs. 56.1
Response 11 14, 16.). Leifer contends #éty placing the Octobd2 and October 13, 2009
phone calls, his friend observed the damage e’ vehicle and repeed it, obviating the
“need for an insurance claim.” (Pl. 56.1 Response 11 47, 48.)

(2) DPPACIlaim againstthe Reseller Defendants

The Reseller Defendants argue that they cabedteld liable under the DPPA because

they disclosed DMV information (only) for apeissible use, namely, for use in insurance

investigation would be of ‘use’ ithe litigation.” Pichler v. UNITE339 F. Supp. 2d 665, 668
(E.D. Pa. 2004). The parties contest whetheret@buld qualify as “a self-insured entity” under
§ 2721(b)(6). (SePIl. Mem. at 19-20; Defs. Mem. at SSummary judgment as to that legal
guestion is denied without prejudice, and theigsiinay raise the issue in a (subsequent) motion
in limine just before trial.

10 As noted supra.4, Leifer's counsel stated at osgument, “Mr. Leifer indicated his

purpose in contacting plaintiff was get insurance information so that he could either resolve a
claim or commence a claim. There is no o#adence that [Leifer] had any other basis
whatsoever.” (Oral Arg. Tr. at 15:10-14.)
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claims investigation and privainvestigation. They arguedtthey relied upon Leifer’'s
assurance (i.ehis written certification) that hiead a “permissible purpose” (and only a
permissible purpose) in seeking DMV infaation from them. (Defs. Mem. at #.)Indeed, no
party contends that the Reseller Defendants fthan impermissible use when they provided
DMV information to Leifer. (SeeOral Arg. Tr. at 10:7-12 (THEOURT: “You can’t possibly
imagine that these resellers had the same impermissible purpose thafaletedly] had.” PL.
COUNSEL: “Did they know Mr. Leifer was goirtg pick up the phone and use this information
to contact Mr. Gordon’s family and associadesl harass them, no, | dothink they did.”).)
Gordon contends that Leifer’s stated andifted permissible use was contrary to his
presumably intended impermissible use but #iabthe Reseller Defendants should be “strictly
liable” for Leifer's impermissible use, if any. (S@eal Arg. Tr. at 5:11-14 (THE COURT:
“You are saying it's a strict lialty statute.” PL. COUNSEL: “think that's how the statute
reads, that’s correc).) The Reseller Defendants camdiepersuasively that, under Gordon’s
interpretation of the DPPA, a reseller would be (strictly) liable for any “alleged misinformation
by the end user,” or even for an end user’s sgbsnt change of minddim a permissible use to
an impermissible use. (Defs. Reply at 7; ©eal Arg. Tr. at 15:21-16:) Gordon argues that
the “[tlhe DPPA authorizes thesae of information only if theris an actual, not just a stated,
permitted use,” and that the DPPA does not carftai intent or knowledge requirement.” (PI.
Mem. at 14, 16-18.) Gordon argues further tiakeifer lacked apermissible use,” the

Reseller Defendants also lacked a permissilde nstwithstanding Leifés certification of a

H That is, Arcanum and Cohn relied on Legeepresentation anckrtification that he

sought the information for a permissible usegd Softech and Rodriguez relied on Arcanum and
Cohn’s representation and certifiicen that Leifer had represtsad and certified a permissible
use._SesupraSection Il.
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permissible use. (Pl. Mem. at 21; €&l Arg. Tr. at 9:25-10:fTHE COURT: “You are saying
that the purpose of Leifer is the purpadehe reseller.” PLCOUNSEL: “True.”).)

Whether a reseller may be liable under the DPPA for an alleged but undisclosed
impermissible use of driver information by an end user where a permissible use has been
asserted and certified by the enéappears to be a question o$fimpression in this Circuit.
The United States Court of Appeals for the SR@trcuit, however, addressed a similar issue in

Roth v. Guzman650 F.3d 603 (6th Cir. 2011), and ruledamor of the defendants by finding

them not liable for the undisclosedpermissible use of the reque%rtnm a class of
licensed drivers sued state officials of the Cbapartment of Public Safety and the Ohio
Bureau of Motor Vehicles, alleging that tiefendants made “bulk disclosures of personal
information from motor vehicle records” toreseller who had rda express written
representations that it hagparmissible use (but presumably had a hidden or undisclosed
impermissible use). It 608-10 (internal quotation marks omitted). The Rotirt reversed
the lower court’s denial of the defendant’s motio dismiss and held that the defendant state
officials could not be held lide “for a knowing disclosure rde for a permissible purpose any
time the purpose was misrepresehbr the information was later misused or improperly
redisclosed by the requesteramy other entity.” Idat 611.

Although Rothalso addressed the issue of qualifimmunity of state officials, its
conclusion that the DPPA is not “essentially a stratiility statute” isrelevant and persuasive
here. _Id. The Sixth Circuit reasoned that “[i]f nostinction is made between the [permissible]

use for which the defendants disclosed therm#fdion, and the undisclade@ise for which it was

12 Neither party cited Rotim its briefs. (Se®ral Arg. Tr. at 2:9—12THE COURT: “[D]id
you mention the Rotbase.” PL. COUNSEL: “I don’'t beNe we mentioned it.”); 13:2—-4 (THE
COURT: “Did you cite the Rotkase yourselves.” DEFS. COUHIS “I don’t think we did.”).)
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obtained, subsequently misused or imperrhigsiedisclosed by theecipient, the DPPA
becomes essentially a stri@bility statute.” _1d. In reaching its conchion, the Sixth Circuit

distinguished Pichler v. UNITE42 F.3d 380 (3d Cir. 2008), andoRiv. Direct Mail Express,

Inc., 435 F. Supp. 2d 1199 (S.D. Fla. 2006), wheretusts held that the DPPA “does not
require proof that a defendant had any apptiecidhat its conduct was impermissible.” Pichler
542 F.3d at 396; sdrios 435 F. Supp. 2d at 1204—-05. Thet®iCircuit found that Pichlesind
Riosdid not address the question presented because

[i]t is one thing to say that@efendant’s ignorance that his own

conduct violates the law is not afelese, but it is another, we

think, to conclude that a defdant is liable for a knowing

disclosure made for a permissible purpose any time the purpose

was misrepresented or the information was later misused or

improperly redisclosed by the requester or any other entity.
Roth 650 F.3d at 611

This Court agrees with the Sixth Circuitsasoning and finds that because the Reseller

Defendants knowingly disclosed personal infation from a motor vehicle record for a
(certified) permissible use (i,ebased upon the representataord certification that the
information was requested for a permissible usa&)h Defendants are not strictly liable if the
use turns out to have been misrepresentégeoinformation was later misused or improperly
redisclosed by the end user, iia.this case, Leifer. Seé.; 18 U.S.C. § 2724(a). Here, the
Reseller Defendants had a permissible usernthéeDPPA for obtaiing and disclosing

Gordon’s DMV information based upon Leifer’sitten representation and certification that his

use was permissible (i,éis selection of “Insurance Othea’ his permissible use on the

13 This Court also believes that Pichéerd Riosare inapposite because they were not suits
seeking to impose liability against resellers fa itmpermissible use of an end user but, instead,
were suits against end users who claimed tirey did not know that their use was
impermissible._SePichler 542 F.3d at 383-84; Rip435 F. Supp. 2d at 1201.
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Docusearch.com website) after lazitvas warned about the DPPAsrmissible use restrictions.
(Pl. 56.1 Response 1 84, 87-88; Zibas Decl. Ex. SRe#e650 F.3d at 611. Where Congress
sought to strike “a critical balance between the legitimate governmental and business needs for
this information, and the fundamental rightooir people to privacy and safety,” 139 Cong. Rec.
S15763 (1993), the DPPA cannot, on the facts predémtiee, be considerédssentially a strict
liability statute,” Roth 650 F.3d at 611.

Accordingly, the Reseller Defendantsimotion for summary judgment against
Gordon is granted.

(3)  Prima FacieTort

Leifer argues that “Plairftihas failed to allege gsrove that any phone calls by
defendant Leifer were made witalevolent intent.” (Defs. Mem. at 17.) Gordon responds that
“there is ample evidence to demonstrate thatfflr] intended to cause Gordon emotional harm.”
(Pl. Mem. at 25.)

In New York, the elements of a prirfecietort claim are “(1) intentional infliction of
harm; (2) resulting in special damages; (3) withexcuse or justification; (4) by an act that

would otherwise be lawful."Mugavero v. Arms Acres, IncNo. 03 Civ. 5724, 2009 WL

890063, at *25 (S.D.N.Y. Mar. 31029) (quoting Twin Labs., In&.. Weider Health & Fitness

900 F.2d 566, 571 (2d Cir. 1990)). The defendanteninmust be “disinterested malevolence.”
Twin Labs, 900 F.2d at 571. “[S]pecial damages musalbeged with sufficient particularity to
identify actual losses . . .. [R]Jound sums withaay attempt at itemization are insufficient.”

Bear, Stearns Funding, Inc. v. Interface Group-Nevada,36&.F. Supp. 2d 283, 306 (S.D.N.Y.

2005).
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Leifer is not entitled to sumary judgment against GordoNaterial questions of fact
exist as to, among other things, whether L&farotivation in calling Gordon’s family and
associates on October 12 and 13, 2009 was €issted malevolence (elements one and three).
SeeMugaverg 2009 WL 890063, at *26. Leifer assertatthe called Gordon’s phone numbers
to “obtain information to submit an insuee claim.” (Pl. 56.1 Response { 21.) Gordon
counters that there was never ‘atident or collision,” pointing ouas noted, that “Leifer never
filed an insurance claim” and “never filegalice report.” (PIl. 56.1 Response | 16-17; Defs.
56.1 Response {1 14, 16.) Whether Leifer's mobwatvas intentionally to inflict harm through
allegedly threatening statements over the phsueh as “Gordon [was] involved in a sexual
assault” and “when stupid peopige stupid people, that's when people get hurt,” should be

determined by a jury. (Braha Tr.22:12-33:23; Gordon Tr. at 62:5-13); $e€u Craft, Inc. v.

Bank of Baroda47 F.3d 490, 497 (2d Cir. 1995); Sadowy v. Sony Corp. of A&6 F. Supp.

1071, 1075 (S.D.N.Y. 1980).

As to the second element, Leifer argues tRlaintiff has failed to sufficiently plead”
special damages. (Defs. Mem. at 1&9rdon counters by submitting an (unrebutted)
accounting, dated April 19, 2009, indicating tladrdon’s “economic damages are $2,214,627.”
(SeeSher Decl., Ex. L.) The accounting contaschedules itemizing Gordon’s past and
projected security costs. (Sieeat 1.) While the ultimate amouot damages, if any, will be an
issue for trial, Gordon has offered sufficiently particularized evidence of special damages to

survive summary judgment. SBkrigaverg 2009 WL 890063, at *26; Gay v. Affourtit6 F.

Supp. 2d 517, 519 (S.D.N.Y. 1999).
As to the fourth element, Leifer’s amft making phone calls may otherwise have been

lawful. SeeMugaverg 2009 WL 890063, at *26 & n.24.
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(4) Intentional Infliction of Emotional Distress

Leifer argues that Gordon “has not diised any objective evidence from any medical
provider to substantiate his unfounded allegatiorenadtional distress.” (Defs. Reply at 10.)
Gordon contends that he has stgte“significant mental anguishwhich “has manifested itself
physically by causing [him] to suffer from sevé@uts of insomnia.” (Declaration of Erik H.
Gordon, dated Apr. 19, 2011 (“*Gordon Decl.”), 11 7-8.)

Under New York law, “a claim of intentiohefliction of emotional distress requires:
(1) extreme and outrageous conduct; (2) intechtgse, or reckless disregard of a substantial
probability of causing, severe emotional dis;g(3) a causal connection between the conduct

and the injury; and (4) severe etinnal distress.”_Conboy v. AT&T Corp241 F.3d 242, 258

(2d Cir. 2001) (internal quotation marks omittedCourts routinely grant summary judgment
against plaintiffs where they have failedoi@sent medical evidence demonstrating severe

emotional injury.” Biggs v. N.Y.CNo. 08 Civ. 8123, 2010 WL 4628360, at *9 (S.D.N.Y. Nov.

16, 2010).
Gordon fails to offer objective medical evidendemonstrating severe emotional distress.

SeeRomano v. SLS Residential, Ine-- F.Supp.2d ---, 2011 WL 2671526, at *11 (S.D.N.Y.

June 22, 2011). While Gordon claims thatVisited a physician” who “prescribed Xanax,
Temezapam and Sonata,” and that he “contraameapper respiratory infection for which [he]
was prescribed Augmentin and a steroid” (@or Decl. T 8.), he offers no medical reports,

doctors’ affidavit(s), or angther medical evidence to support his claim. See,leeghoff v.

Getty, No. 97 Civ. 9458, 2000 WL 977900, at *9 (S\DY. July 17, 2000) (granting summary
judgment where plaintiff’s emotional distress plavas not substantiated by a medical expert);

Dankner v. Steefe7 A.D.3d 867, 868 (N.Y. App. Div. 20Q8)5ordon’s “mere recitation of
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speculative claims” is insufficient to showsee emotional distress. Walentas v. JohA6%

A.D.2d 352, 353 (N.Y. App. Div. 1999). The Coudad not address the remaining elements of
this claim. _Sediggs 2010 WL 4628360, at *9.

(5) Defendants’Cross-Claims

Because the Reseller Defendants are not liatder the DPPA, the Reseller Defendants’
cross-claims against Leifer for common lawlémnification, contractiademnification, and

contribution are dismissed sgponteas moot._SeEBoremost Guar. Corp. v. Public Equities

Corp, No. 86 Civ. 6421, 1989 WL 82412, at *1 (S.D.N.Y. July 21, 1989).

Leifer’s cross-claims against the Reseldefendants for common law indemnification
and contribution are also dismissed spante In New York, a claim for common law
indemnification requires th&fl) the party seeking inderiy and the party from whom
indemnity is sought have breached a duty tiora person, and (2) some duty to indemnify

exists between them.” Perkins EastrAaichitects, P.C. v. Thor Engineers, P.A69 F. Supp.

2d 322, 329 (S.D.N.Y. 2011). “[T]heritical requirement for a contribution claim under New
York law is that the breach of duty by the cdmiiting party must have Haa part in causing or
augmenting the injury for whictontribution is sought.” Idat 327.

Leifer does not allege a singkect in support of his cross-claims against the Reseller
Defendants in the two paragraphs that cortstiiue entirety of his cross-claims. (Sexfer’s
Answer {1 1-2.) Accordingly, Leifer fails to show the breach of any duty by the Reseller
Defendants necessary to sustain a claim foeeitbhmmon law indemnification or contribution

under New York law._SeRerkins 769 F. Supp. 2d at 329.
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V. Conclusion & Order

For the foregoing reasons, Defendants’ motion for summary judgment [#77] is granted in

part and denied in part as follows:

(1) Summary judgment as to Leifer’s liability to Gordon under the DPPA is denied;

(i)  Summary judgment as to the Reseller Defendants’ liability under the DPPA is

granted in favor of the Reseller Defendants;

(iii)  Summary judgment as to Gordon’s prima facie tort claim against Leifer is denied;

and

(iv)  Summary judgment as to Gordon’s intentional infliction of emotional distress

claim against Leifer is granted in favor of Leifer;

Plaintiff’s cross-motion for summary judgment on his DPPA claims against Leifer and the

Reseller Defendants [#83] is denied; the Reseller Defendants’ cross-claims against Leifer [#63,

#64] are dismissed; and Leifer’s cross-claims against the Reseller Defendants [#66] are

dismissed.

The parties are directed to appear for a pre-trial conference before the Court on December

14,2011 at 9:00 a.m. The parties are directed to engage in good-faith settlement discussions

prior to the conference.

Dated: New York, New York
November 30, 2011
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