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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________________ X
|
THAI LAO LIGNITE (THAILAND) CO., LTD. & |
HONGSA LIGNITE (LAO PDR) CO., LTD., |
I
Petitioners, | 10Civ. 5256(KMW) (DCF)
-against- |
| OPINION andORDER
GOVERNMENT OF THE LAO PEOPLE’S |
DEMOCRATIC REPUBLIC, |
|
Respondent. |
|
_______________________________________________________________ X

KIMBA M. WOOD, U.S.D.J.:

On August 5, 2011, this Court entered a judghagainst the Government of the Lao
People’s Democratic Republic (“BRgondent”) enforcing a $56 millicarbitral award in favor of
Thai-Lao Lignite (Thailand) Co., Ltd. and Horegkignite (Lao PDR) Co., Ltd. (collectively,
“Petitioners”). [Dkt. No. 50]. Sice that time, the parties hawveen engaged in protracted post-
judgment discovery regarding assets ptiédi available to satisfy the award.On March 4,
2013, Petitioners moved ex pafte restraining notices and turnover of fees against four
airlines—Federal Express Corporation, Colt Inétional, Inc., Kalitta Air, LLC, and United Air
Lines, Inc. (collectively, theéAirlines”)—which allegedly possedsinds available to satisfy the
judgment. [Dkt. No. 220]. The Court approved the entry of restraining notices against the
Airlines, and ordered thearties to show causew the Airlines should not turn over the funds

Petitioners have requested. Respondent mtwvedcate the restraining notices on March 15,

! The Court assumes familiarity with the facts a6 ttase, now in its second year of contentious post-
judgment discoverySee, e.g.Thai Lao Lignite (Thailand) Co., Ltd. v. Gov't of the Lao People’s
Democratic Republicl0 Civ. 5256, 2013 WL 541259 (S.DW Feb.11, 2013) (describing background
of discovery disputes)hai-Lao Lignite (Thailand) Co., Ltd. v. Gov't of the Lao People’s Democratic
Republi¢ 10 Civ. 5256, 2011 WL 3516154 (S.D.NAug. 3, 2011) (confirming arbitral awardff'd,

No. 11-3536-cv, 2012 WL 2866275 (2d Cir. July 13, 20&&)t. deniedNo. 12-878, 2013 WL 182791
(Feb. 25, 2013).
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2013, [Dkt. No. 230], and the Airlines opposeditrmers’ request oMarch 18, 2013. [Dkt.
No. 244]. For the following reasons, Respondemition to vacate the restraining notices is
GRANTED and Petitioners’ request for the l&ies to turn over funds is DENIED.
l. RELEVANT BACKGROUND

On January 27, 2011, Respondent disclosedtiodPers that it eceived “over flight
payments” from certain U.S.-based airlines. (Bewal. 11 8-9, Ex. E, at 4 [Dkt. No. 222]). On
August 17, 2011, Petitioners sought and obtainearder to show cause that requested
restraining notices against these airlines, [Dld. 54], but has since voluntarily terminated
those requests. (Pets.” Mem.Supp. 1 [Dkt. No. 221]. Iearly 2012, Petitioners served
subpoenas on the four airlines targetethenpresent motion—United, Kalitta, Colt, and
FedEx—which confirmed that the #ines were obligated to pay ba every time they flew into
and out of Laos (the “Overflightees”), and that these obligations are invoiced by Respondent
every montt. (Sun Decl. 11 20-22; Exs. P, Q, R).

The Overflight Fees are authorized by @ Istatute imposing an “overflight charge” on
any “operator of an aircraft that has conductédht over the territoryof the Lao PDR.” Law
on Civil Aviation, No. 43/PO, art. 3(3), 48 (2005) (Kry Decl. Ex. B [Dkt. No. 232]). These fees
are imposed so that Respondent can provideadiic control and otheregulatory services
designed “to ensure the effectivesef overflight” inLao airspaceld. arts. 34, 38. The fees
are collected by a Lao agendy, art. 49, and are expended purdua Respondent’s budget as a
“central budget” item. Amended Law on the 8tBudget, No. 01/PO, arts. 37(6), 41 (2006)
(Kry Decl. Ex. C). Similafees are assessed by governmantsind the world, including by the

United StatesSee, e.g49 U.S.C. § 45301(a)(1).

2 Kalitta Air objected to the subpoena and has nadyred anything in response. Petitioners encourage
restraining Kalitta as well because “it has not deniatlittowes any Aviation Service Payment to Laos.”
(Pets. Mem. 3 n.4).



On March 4, 2013, Petitioners filed anmaste motion for restraining notices and
turnover of fees from the Airlines. [Dkt. No. 220]. The Court authonigetfaining notices to
be served against the Airlinpseventing them from payinghg debts they owe to Respondent,
and entered an order requiritige Airlines to show causehy they should not “immediately
deliver to Petitioners any and all funds and gmpant obligations belonging or owing to Laos.”
(Order to Show Cause 2-4 [DRo. 220]). Petitioners seek thanover of the Overflight Fees
pursuant to NY CPLR Sectio®225(b) and 5227, which authorigeoceedings to recover debts
owed to judgment debtors by third parties.spndent moved to vacate the restraining notices
and opposed the requested turnover proceedim@gdarch 15, 2013. [Dkt. No. 230]. Three of
the Airlines—United, Kalitta, and FedEx—fileth opposition brief on March 18, 2013. [Dkt.
No. 244]. The Court held oral argument on this topic on April 3, 2013.

1. ANALYSIS

Respondent argues the restraining noticesldhmivacated and the motion for turnover
of funds denied. First, Respondent contendsttie enforcement proceedings should be stayed
pending resolution of RespondenRsile 60(b) motion to vacathe Court’s ruling upholding the
arbitral award. Second, even absent suchya Respondent argues thHgtitioners’ requests are
inappropriate because the Ovigitit Fees are immune undeetRoreign Sovereign Immunities
Act (“FSIA”), 28 U.S.C. 88 1602t seqAlthough the Court decles to stay proceedings
pending resolution of the Rule 60(b) motion, treuf finds that Petitioners’ requests are subject
to the FSIA and the Overflight Es may not be attached becatlsy are immune under Section
1610(a) of the FSIA. Consequently, the Court vacatks restraining notices and denies

Petitioners’ request fortarnover of funds.

3 Because the Court holds the Overflight Fees to be immune under the FSIA, it need not address the
equitable arguments presented by the Airlines.



A. A Stay of Enforcement Proceedings | s | nappropriate

The judgment at issue in this case waslezed pursuant to the New York Convention,
an international treaty ¢hwrizing U.S. courts to recognizedaanforce foreign arbitral awards.
SeeUnited Nations Convention on the Recognitadri-oreign Arbitral Awards, June 10, 1958,
21 U.S.T. 2517, T.1.LA.S. No. 6697 (“New York Conventiorsge als® U.S.C. 88 201 et seq.
(providing statutory basis for jphementing the New York Conveati in the United States).
The New York Convention does not, however, supthe recognition of arbitral awards that
have been “set aside or suspended by a contpaithority of the country in which, or under the
law of which, the award was madelNew York Convention art. V(1)(e¥ee alsdBaker Marine
(Nig.) Ltd. v. Chevron (Nig.) Ltd191 F.3d 194, 197 (2d Cir. 1999).

On December 27, 2012, the Malaysian High Ceacated the arbitral award on which
the Court’s original judgment is based. (Hdgcl. Ex. A). Respondent moved to vacate the
Court’s original judgment ingjht of the Malaysian ruling on Beuary 11, 2013. [Dkt. No. 203].
Respondent now argues that the New York Cotierrbars further enforcement proceedings are
because the arbitral award on whibis Court’s original judgment was based has been set aside
by the rendering jurisdicin. (Resp’'t’'s Mem. in Resp. 3 [Dkt. No. 231)).

However, the Malaysian court’s decisidoes not automatically render the original
judgment invalid under the New York Conventisaoch a determination must wait until the
Court has examined the merits of Respondent’s B(B) motion, which is notet fully briefed.
(SeelDkt. No. 251] (extending time for Petitiorse response pending completion of limited
discovery)). Absent a successful motion to stay enforcement proceedings under Rule 62 or a

successful challenge under Rule 60, the Csyutigment remains valid and enforceable.



Consequently, the Court’s originaldgment enforcing the Malas arbitral award remains in
effect, and proceedings to enforce that judgment must go forward.

B. TheFSIA Appliestothe Remedies Petitioner s Seek

Section 1609 of the FSIA provides that “f@perty of a foreign state in the United
States shall be immune froattachment, arrest, and executior28 U.S.C. 8§ 1609 (emphasis
added). Petitioners present two argumensaifiport their contention @ the FSIA does not
apply to the remedies they seek here. Histitioners posit that the FSIA does not apply
because the remedies they seek—restrainingasoéind a turnover of funds—are not subject to
Section 1609. Second, Petitioners claim thatrtireunity provisions comiined in the FSIA are
superseded by the New York Convention. Neither argument has merit.

1. ESIA Immunity Applies to Remedies @ahAre the Functional Equivalent of
Attachment, Arrest, and Execution

Petitioners argue that Section 1609 applies ontizeécspecific remedidssted in the text:
“attachment, arrest, and execution.” Because the remedies they seek in the instant action are
personamand New York law distinguishes betwarmpersonamandin rem proceedings,
Petitioners argue that this proceeding is not subject to Section 156&Pets.” Mem. 8-9).
Respondent counters that this arguminis “squarely contrary to tked law” and represents an
attempt to circumvent the clear provisions & ESIA. (Resp’t’'s Mem. 17). The Court agrees
with Respondent.

Petitioners present three primary arguradatsupport their reaty of Section 1609.
First, Petitioners argue thattispecific language &ection 1609, which refers only to “arrest,
attachment, and execution,” indicates thah@ress intended execution immunity to apply only
to in remactions against a sovereign’s property, noh teersonamactions brought against third

parties who possess the sovereign’s property.s(Mdem. 10-11). Second, in light of other,



unrelated statutory provisionsing broader language toopide enforcement immunity,
Petitioners argue that Congress affirmativetgmied Section 1609 to apply only to the specific
remedies listed. (Pets.” Mem. 11-13 (citingl2®.C. § 1611(a); 22 U.S.C. § 2459)). Finally,
Petitioners contend the remedies they seeé-heestraining notices and turnover proceedings—
arein personanactions outside the ambit oé&ion 1609. (Pets.” Mem. 15-17).

Although Petitioners cite a New York case distinguishing juriszhcover property inn
rem proceedings from jurisdiction over persongipersonanproceedingsKoehler v. Bank of
Bermuda 12 N.Y.3d 533, 537 (2009), Petitioners owel Second Circuit precedent, which has
repeatedly applied FSIA immunity to remedieattare the functional equivalent of attachment,
arrest, and execution. For example, the Secondii€ireld that an injunction against sovereign
property, although not an “attachnigarrest, or exetion,” was immune from attachment under
the FSIA as another “means to effect the same restl&’S Mach. Co. v. Masinexportimport
706 F.2d 411, 418 (2d Cir. 1983). Similarly, the @etCircuit held that requiring a sovereign
to post prejudgment security vharred by Section 1609 becauseatild create “precisely the
same result that would obtain if the foreign seign’s assets were formally attached” and that
there was “therefore no signifidagistinction between New York'security requirement and an
attachment of the property Stephens v. Nat'l Distillers & Chem. Corp9 F.3d 1226, 1229 (2d
Cir. 1995);see alsdaraha Bodas Co., LLC v. Ministry &fnance of Republic of Indonesiz3
F. App’x 381, 383 (2d Cirr003) (characterizin§tephenss “holding that the FSIA prevents
restraints that are the functiorejuivalent of attachments”).

The Second Circuit thus looks to the practiiééct of the proposed remedy, not simply
whether it is specifically listed in the FSIA, amalyzing whether the property is immunid¢ML

Capital, Ltd. v. Republic of Argentin699 F.3d 246, 262 (2d Cir. 2012) (determining that



injunction that had no effect on sovereigpiteperty was not barrday Section 1609, but noting
that courts are barred from granting relief tisdtunctionally equivalent to attachment). And
although Petitioners concede thag “not aware of any publied decisions” supporting their
position, (Pets.” Mem. 7), there are many dixis applying FSIA immunity to turnover
petitions. See, e.gWalters v. Indus. & Commeat Bank of China, Ltd.651 F.3d 280 (2d Cir.
2011) (turnover proceeding direckto third party banksfurelius Capital Partners, LP v.
Republic of Argentingb84 F.3d 120 (2d Cir. 2009) (restraining notices against bdRi#);
Calderon-Cardona v. JPMorgan Chase Bank, N8&7 F. Supp. 2d 389 (S.D.N.Y. 2011)
(turnover proceedings against third party banks).

Moreover, the Second Circuit has already considered—and expressly rejected—a similar
argument to the one Petitioners advance her&tdphensthe plaintiff soughtto distinguish
between an attachment—which burdens a piepeapferty regardless ofétrelationship of that
property to the litigation—and the prejudgmsaturity here at issue—which serves an
enforcement mechanism for the cotlen of judgments in New York.'Stephens69 F.3d at
1230. The Second Circuit rejectedsttistinction; the court exgined “that the principle behind
the prohibition against attachments should appbadly,” and emphasized that “such a measure
could only result in the disingeous flouting of the FSIA ban gmrejudgment attachment of
assets.”ld. (internal quotation omitted¥ee als@ & S Mach.706 F.2d at 418 (explaining that
“[tlhe FSIA would become meamjless if courts could eviscerate its protections merely by
denominating their restraints as injunctions agahms negotiation or use pfoperty rather than
as attachments of that property”).

Petitioners’ attempt to evade the FSIA’s imntyiis unavailing. The Court finds that the

remedies they seek are functionally equivaterthe attachment of Respondent’s property



because they involve courtdmred seizure and contrdbeeNML Capital 699 F.3d at 262. If
Petitioners’ argument succeeds, it would “eerate” the protections of the FSIA “by
denominating their restraints” asurnover proceeding “ratheratih as attachments of that
property.” S & S Mach.706 F.2d at 418. Consequently, tastraining notices and turnover
proceedings are subject to thememity provisions of the FSIA.

2. The New York Convention Does Not Override the FSIA’'s Execution
Immunity Provisions

Petitioners also argue that the immunitg\psions of the FSIA are subordinate to the
New York Convention because tlegsrovisions were enacted ‘{fJject to existing agreements”
to which the United States was a party attime the FSIA was enacted, including the New
York Convention. 28 U.S.C. 88 1604, 1688¢ alsdSkandia America Reins. Corp. v. Caja
Nacionale de Ahorro y SegagriNo. 96 Civ. 2601, 1997 WL 278054, *5-6 (S.D.N.Y. May 23,
1997) (Wood, J.) (holding New York Conventias an “existing agreement” to which FSIA
immunity is subject). However, the onlyoprsion of the New York Convention Petitioners
identify as surmounting FSIA execution immunityAdicle Ill, which states that contracting
states shall “recognize arbiti@lvards as binding and enforcerin accordance with the rules
of procedure of the territory where the awarceiged upon.” New York Convention art. Ill.
Petitioners contend that this provision suppartsding that a turnovesroceeding pursuant to
Section 5225(a) of the NY CPLR is an apgmiiate mechanism to enforce the award.

Petitioners’ argument is misplaced. The Cousd Inald that the state remedies they seek
are subject to the immunity provisionstbé FSIA. The New York Convention does nothing
more than direct the Court to enforce awandaccord with the procedural rules of this

jurisdiction; it contains no teguage that conflicts with aupersedes FSIA immunity. The

immunity provisions in the F8l apply to this action.



C. The Overflight Fees are lmmune from Attachment Under the FSIA

Under Section 1609 of the FSIA, a foreign stproperty is “immune from attachment,
arrest and execution” unless itsisbject to one of the limited egptions laid out in sections 1610
and 1611. Where, as here, a foreign sagarkas waived its sovereign immunifyhai Lao
Lignite, 2011 WL 3516154, at *7-8, or sibject to a judgment baken an order confirming an
arbitral award, 28 U.S.C. 8 1610(a)(6), its propengy be attached only if the property is “used
for a commercial activity in the United State28 U.S.C. § 1610(a). Petitioners argue that
Respondent has waived its immunity and, evénhis not, the Overflighfees are subject to
attachment because they are used for a comah@uipose in the United States. The Court
finds that Respondent did not and could waigentmunity, and that thOverflight Fees are
immune from attachment under the FSIA.

3. Respondent Has Not Waived Its Immunity Argument

Petitioners argue that Respondent has “tieally and unambiguously” waived its right
to argue that the Overflighteles are immune under the FSI@ets.” Mem. 6). Petitioners
ground this argument on statements Respondent mdutefing to the Second Circuit and to
this Court which implied that the Ovedtht Fees are not imume under the FSIA.SgeSun
Decl. Ex. K (“[E]xcept for some U.S.-based aidsi payments for overflight fees to Laos, there
are no assets in the United States availablertimrce the award.]”); EX. (“Other than invoices
that the government sends from Laos to U.@inas that overfly Las, the government has no
commercial assets in the United States.”)).

Petitioners’ waiver argument is unavailingirst, implied waiveof immunity under the
FSIA must be “construed narrogyl and “any waiver must acodingly be unmistakable and

unambiguous.”Drexel Burnham Lambert Grp. Inc. @omm. of Receivers for Galadati2 F.3d



317, 326 (2d Cir. 1993) (citin§hapiro v. Republic of Bolivi®30 F.2d 1013, 1017 (2d Cir.
1991)). The sovereign must commit “some affitive act” to indicate that it intended to
relinquish a known righWWalters 651 F.3d at 295-96&ee alsad. at 295 (noting that “a waiver
of immunity from suit does not imply a waiver of immunity from attachment of property, and
vice versa” (internal quotation omitted)). Readent did not explicitly waive execution
immunity against this property, and the statetmé@retitioners contend constitute an implicit
waiver fall far short of the “unmistakable and unambiguous” waiver required by the Second
Circuit. Rather, Respondent’s statements werglitional and, with ipect to the statement
made before this Court, part of a larger argahthat Respondent has no assets available to
satisfy the judgment.SgeSun Decl. Ex. L, at 11 (“The govenent has no commercial assets in
the United States.”)). These representations are insufficient to overcome the strict standard for
implied waiver of execution immunity.

Second, Respondent could not waive its immunity because sovereign property must
satisfy the statutory criteriaithout in Section 1610(akVen ifthe foreign sovereign has waived
its immunity.” Aurelius Capital Partners584 F.3d at 130 (emphasis addede als&EM Ltd. v.
Republic of Argentinad73 F.3d 463, 481 n.19 (2d Cir. 2007) (“Even when a foreign state
completely waives its immunity from executi@ourts in the U.S. may execute only against
property that meets these...statutory criter{aternal quotation omitted)). The statutory
criteria are mandatory regardless of whethsp\wereign has waived egution immunity; thus,
irrespective of any waiver, onthiose assets “used for a commercial activity in the United

States” may be properly attached under the FSMirelius Capital Partners584 F.3d at 130.

* Although Respondent raised this point indpposition briefing, Petitioners did not provide any
authority to the contrary in its replyS€eResp’'t’'s Mem. in Resp. 11 (discussing that a sovereign cannot
waive immunity of non-commercial assets); Pdieply Mem. 5-7 (raising waiver issue without
addressing this issue) [Dkt. No. 248]).

10



4. The Overflight Fees are Used fortCammercial Purpose in the United States

In order to be subject to attachmhethe Overflight Fees must beth (1) used for a
commercial activity and (2) used in the Unitettes. 28 U.S.C. § 1610(a). Because neither
criterion is satisfied, the Oviight Fees are immune from attachment under the FSIA.

To distinguish between sovéga and commercial activity, éhSecond Circuit directs the
Court to ask “whether the partiaulactions that the foreign stagerforms are the type of actions
by which a private party engagestrade and traffic or commerceNML Capital, Ltd. v.
Republic of Argentina80 F.3d 254, 258 (2d Cir. 2012). Iinet words, “if the activity is one
in which a private person could emggait is not entitled to immunity.LNC Invs., Inc. v.
Republic of Nicaragua2000 WL 745550, at *5 (S.D.N.Y. 2000) (quotihgxas Trading &
Milling Corp. v. Red. Republic of Nigerié47 F.2d 300, 309 (2d Cir. 1981)). The government’s
purpose in conducting the activityirselevant; the only concern vghether the sovereign acted
“in the manner of a private actorRIML Capital 680 F.3d at 260 (quotirgepublic of Argentina
v. Weltover504 U.S. 607, 614 (1992)). The Second @irapplies this standard strictly.
CompareAnglo-lberia Underwriting Management v. P.T. Jamsq%ék F.3d 171, 177-78 (2d
Cir. 2010) (holding that private t’s role in the administrain of Indonesia’s national health
insurance program was sovereign, not commercial, actiwti),NML Capital 680 F.3d at 260
(holding purchase of scientific equipmentsasacommercial, not sovereign, function).

The Overflight Fees are collectpdrsuant to a Lao statute amskd to regulate airlines in
Laos. SeeLaw on Civil Aviation art. 3(3), 48 (Kry DecEx. B). The fees are charged in order
to permit Respondent to provide traffic control and otheservices, a public regulatory
function not analogous to any amtitaken by private partiesd. art. 34. The Overflight Fees
are thus directly parallel tolwmr taxes sovereign statassess against transportation companies,

including airlines, which are immuneofn attachment as sovereign activifyee, e.gLNC

11



Invs, 2000 WL 745550 (finding corpomtncome and value add&kes airlines owed to
Nicaragua immune from attachmeriExport-Import Bank of Reublic of China v. Grenada876
F. Supp. 2d 263, 267 (S.D.N.Y. 2012) (finding taxegdw Grenada by airlines, cruise ships,
and shipping companies to be immune frattachment as soraagn activity).

Moreover, several foreign courts have expheleld that overfiht fees may not be
attached to satisfy judgments because they represent a sovereign fuegoe.g.
Bundesgerichtshof Oct. 4, 2005, Case No. VIIZB5 (highest civil court of Germany holding
that overflight fees owed the Russian government represenegpvéunction) (Kry Decl. Ex.
E); Socialist Federal Republic of Yugoslavia vcigté Européenne d’Etudes et d’Entreprisg3
I.L.R. 58 (T.G.I. Paris July 3, 1985) (holding ovmgtiit fees immune from attachment to satisfy
arbitral award as an exercigg“prerogative powers linked its national ad international
sovereignty”) (Kry Decl. Ex. G). Comity concertisis support a findinthat the collection of
Overflight Fees constitutes saegn, not commercial, activity.

Finally, even if the Overflight Fees wertemmercial activity, thewould nonetheless be
immune under the FSIA because the Overflighgg-were not used in the United States.
Although Petitioners apply New York law to arghat the Overflight EBes are located in the
United States because “the situs ofdiebt is wherever the debtor is fourfdPets.” Mem. 187-
18), Respondent correctly notestlthe appropriate inquiry exames whether the property at
issue was used in the United States when in the hands of the sov&egurelius Capital
Partners 584 F.3d at 130-31. For examplee Second Circuit determinedAurelius Capital

Partnersthat assets were immune from attachnesein though they had been used in the United

® The Court also notes that the United States assesses similar overfligl8de48.U.S.C. § 45301(a)(1). Given
the Court’s ruling that such fees are immune fromcéitinent as sovereign activity, principles of comity may
mitigate against potential attachment of these paynieffitture proceedings against the Untied States.

® Petitioner supplies no federal authority for its assertihat New York law would have any bearing on
the application of a federal immunity statut&eéPets.” Mem. 17-18

12



States by private corporationkl. at 131. Because these actiogsurred before Argentina took
possession of the assets, the assets weranemomder Section 1610(a$imilarly, the invoices
for the Overflight Fees direct the Airlines to submit payment to banks outside of the United
States, and Respondent has no ofymity to “use” the fees in the United States.

In sum, the Overflight Fees are sovugreactivity outside the United States, and
consequently are not “used for a commeradivity in the United States.” The Court
accordingly holds that these fees anmune under 28 U.S.C. § 1610(a).

[II.  CONCLUSION

For the foregoing reasons, the CourtANR'S Respondent’s motion to vacate the

restraining notices issued &arch 4 and DENIES Petitioners’ motion to commence turnover

proceedings against the Airlines.

SO ORDERED.
Dated: New York, New York
April 19, 2013
/sl
Kimba M. Wood

UnitedStateDistrict Judge
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