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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

____________________________________________________________ X
OHAN KARAGOZIAN, :
Plaintiff, :
: 10 Civ. 5482 (RMB)
-against- :
: DECISION & ORDER
COTY US, LLC, a/k/a&COTY, INC., :
Defendant. :
____________________________________________________________ X

Background

On November 12, 2010, Ohan Karagozian fRtiff”) filed an amended complaint
(“Complaint”) against his former employer, dJS, LLC, a/k/a Cat, Inc. (“Defendant”),
alleging that Defendant (1) “misclassified Plainéi$ an independent contractor, . . . [thereby]
fail[ing] to compensate Plaintiff for [overtim&purs worked,” in violation of the Federal Labor
Standards Act, 29 U.S.C. § 207 (“FLSA”); (2) “resédd against Plaintiff [for requesting that he
be re-classified as a regular employee] by illggarminating Plaintiff's employment,” in
violation of the Employee Retirement Incomec8rity Act, 29 U.S.C. § 1140 (“ERISA” or
“Section 5107); and (3) “repealyy and continuously commit[ed] mail fraud . . . by intentionally
placing Plaintiff's . . . tax forms (*US 1099 Fosif) [which presumably reflected Plaintiff's
inaccurate classification] in a United Stamesil box for delivery,” in violation of the
Racketeering Influenced and Corrupt Orgations Act, 18 U.S.C. § 1962(a) (“RICO”).

(Compl., dated Nov. 12, 2010, 1 12, 16, 29, 45246.)

! In or around January 2009, Plaintiff andf®welant had entered into a stipulation of

settlement (“Stipulation”) withhe assistance of the New YdBkate Department of Labor
(“NYSDoL”"), which provides that “all matters gaining to payment of unpaid wages and/or
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On November 26, 2010, Defendant filed a motio dismiss the Complaint (“Motion”),
pursuant to Rules 12(b)(1) and (6) of the Federal Rules of Civil Procedure (“Fed. R. Civ. P.”),
asserting, among other things, that Plaintijf“@aived his rights under the FLSA by entering
into the Stipulation”; (2) did not qualify as &mployee” of Defendant and “does not allege a
disruption of Plaintiffsemployment”; and (3) “fails to plead mail fraud with particularity,” and
“does not . . . allege that he suffered garyproximately caused by Defendant’s purported
[mail fraud].” (SeeDef.’s Mem. of Law in Supp. of Def.’s Mot. to Dismiss, dated Nov. 26, 2010
(“Def. Mem.”), at 7-10, 12, 16-17.)

On December 28, 2010, Plaintiff filed apposition to Defendants’ Motion, arguing,
among other things, that (1) thagblation serves “as a bar toaiitiff’'s claims for . . . unpaid
wages arising only under New York State law”; P2aintiff qualified as an “employee” and “has
expressly pled that [Defendant] retaliated agehim” for requestinge-classification; and
(3) “Plaintiff has adequately described the [elatapcomprising [the mail fraud] claim,” and the
Complaint “contains clear allegations that . . aggoximate result of [Defendant’s] use of the
mails, Plaintiff would not have incurred very sgecinjuries” in the form of a heightened tax
burden.” (Pl. Mem. at 8, 10, 12-16, 19, 23.)

On January 11, 2011, Defenddited a reply. (Se®ef.’s Reply Mem. of Law in Supp.
of Def.’s Mot. to Dismiss, dated Jan. 11, 2011 (“Def. Reply”).)

For the reasons set forth below, Defendant’s motion to dismiss is granted in part

and denied in part.

supplements . . . are fully resolved.” (S&empl 11 17, 19-20; Pl.’'s Mem. of Law in Opp’n to
Def.’s Mot to Dismiss, dated Dec. 28, 2010 (“Pl. Mem.”), Ex. C.)



Il. Legal Standard
“In order to ‘survive a motin to dismiss, a complaint rsiucontain sufficient factual
matter, accepted as true, to state a claim tdf tbke is plausible on its face.” Archibald v.

Marshalls of MA, Inc, No. 09 Civ. 2323, 2009 WL 3817404, at *2 (S.D.N.Y. Nov. 12, 2009)

(quoting Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “In assessing the legal

sufficiency of a claim, the court may consideose facts alleged in the complaint, [and]
documents attached as an exhibit theretoarporated by reference.” In re Atlas Air

Worldwide Holdings, Inc. Sec. Litig324 F. Supp. 2d 474, 485 (S.D.N.Y. 2004) (citing De Jesus

v. Sears, Roebuck & Co., In&7 F.3d 65, 69 (2d Cir. 1996)).

“Employees cannot waive FLSA claims for uigp@vages or overtime, for less than full
statutory damages,” except through) settlements supervised bye [United States] Secretary

of Labor, and (2) judicially-approved gtilated settlements.” Manning v. N.Y,UINo. 98 Civ.

3300, 2001 WL 963982, at *12 (S.D.N.Y. Aug. 22, 2001), af?@9 F.3d 156 (2d Cir. 2002).
To establish a claim of retaliation und&RRISA, a plaintiff must show, among other

things, that he is an “employee,” Wolf v. Coca-Cola,60 F.3d 1337, 1340 (11th Cir. 2000),

and that “a causal connectionistjs] between [a] protected tadty and [an] adverse action,”

Kreinik v. Showbran Photo, IndNo. 02 Civ. 1172, 2003 WL 22339268, at *3 (S.D.N.Y. Oct.

14, 2003).

To plead mail fraud in the civil RICO contextcomplaint must “specify the statements it
claims were false or misleadingygiparticulars as to the respattvhich plaintiffs contend the
statements were fraudulent, state when andevtner statements were made, and identify those

responsible for the statemerit€ldred v. Comforce CorpNo. 08 Civ. 1171, 2010 WL 812698,




at *10 (N.D.N.Y. Mar. 2, 2010) (quoting Moore v. PaineWebber, 1189 F.3d 165, 173 (2d

Cir. 1999)).
lll.  Analysis
(1)  FLSA Claim

Defendant asserts, among other things, Bteintiff waived his FLSA claim because the
“Stipulation explicitly provided thait was in ‘full and final satisction of all claims’ of unpaid
wages,” and because “the Stipulation was supervised by the NYSDoL.” (Def. Mem. at 8-9

(citing Lignore v. Hosp. of the Univ. of R&lo 04 Civ. 5735, 2007 WL 1300733, at *3 (E.D. Pa.

May 1, 2007)).) Defendant alseserts that “[P]laintiff's overtime claim is moot” because the
amount paid to Plaintiff under the Stipulation “exceeds the maximum amount recoverable by
[P]laintiff for such wages in thiaction.” (Def. Reply at 10-11.)

Plaintiff counters, among other things, thatdm not waive his FLSA claim because the
Stipulation serves “as a bar to Plaintiff'sichs for . . . unpaid wgges arising only under New
York State law,” (Pl. Mem. at 8), and besalit was not “supervised by the United States
Department of Labor ['USDoL’],’(Pl. Mem. at 9 (citing Mannin@2001 WL 963982, at *11)).
Nor was it “judicially approved.” (Pl. Mem. at 9Plaintiff also counterthat Defendant “cannot
argue Plaintiff's overtime claim imoot,” because Plaintiff “was fact ‘otherwise entitled’
[under state law]” to the amount paid unttes Stipulation. (Pl. Mem. at 11.)

Plaintiff did not waive his FLSA claim becautte Stipulation does not appear to have

been supervised by the USDoL or judicially approved. Seel v. JP Morgan Chasio. 05

Civ. 9750, 2007 WL 809689, at *4 (S.D.N.Y. Ma®, 2007) (citing 29 U.S.C. § 216(c)) (“The

Fair Labor Standards Act expresglrohibits settlement of anygfit to unpaid minimum wage or



unpaid overtime claims by employees, mpdesuant to 29 U.S.C. 88 206—-207, without the
supervision of the &retary of Labor.”)

And, whether Plaintiff's (segrate) settlement may impaaty award under FLSA should
not be decided prematurely because, for exarRientiff may be “plausibly entitled” to relief

that exceeds any amount paid under the Stipulation P&exra v. Nat'l Union Fire Ins. Co. of

Pittsburgh, PaNo. 04 Civ. 1134, 2006 WL 1982789, at *5 (S.D.N.Y. July 12, 2006) (where
“complaint [did] not specify an amount of damages as part of its claim for relief”); Dejesus v.

Emerald Coast Connections of St. Petersburg, Nw. 10 Civ. 462, 2010 WL 2508844, at *2

(M.D. Fla. June 17, 2010) (where the court haddeatided “the extent of the setoff which will

be allowed”);_ Holmes v. Air Line Pilots Ass’n, Inti-- F. Supp. 2d ---, 2010 WL 4025594

(E.D.N.Y. Oct. 12, 2010).
(2) ERISA Claim

Defendant asserts, among other things, ‘fiFglaintiff was never classified as an
employee of [Defendant], and therefore hreni@ation had no effect whatsoever on his
entitlement to . . . benefits,” and that Pldfritas not sufficiently heged causation between
Plaintiff's termination and his relassification request. (Def. Repy 8 n.5.) Plaintiff counters,
among other things, that he quiad as an employee and suféictly pleaded retaliation under

Section 510 by alleging that Deigant “retaliated against Praiff by illegally terminating

2 Defendant also asserts thRataintiff would not be entitledo any remedy for . . . failure

[to post notice of employees’ rights under FLSA]tlare is no FLSA statory or regulatory
penalty resulting from a failure to post theueed notice,” and, therefore, Plaintiff “cannot
sustain an independent claim fetief under the FLSA.” (Def. Ma. at 11; Def Reply at 12.)
The Court does not decide Defendant’s motion alihsis because it is clear from the face of
the Complaint that Plaintiff does not allege Defent¥afailure to post note as a separate cause
of action. _Se&uggles v. Wellpoint, In¢253 F.R.D. 61, 67 (N.D.N.Y. 2008).




Plaintiff's employment . . . in r@®nse to Plaintiff's . . . requestrfoe-classification.” (Pl. Mem.
at 16; Compl. 1 16.)

Section 510 of ERISA prohibits “any perstndischarge, fine, suspend, expel,
discipline, or discriminate against a participanbeneficiary for exersing any right to which
he is entitled under the provisions of an emgpke benefit plan . . . or for the purpose of
interfering with tle attainment of any right to whichduparticipant may become entitled under
the plan.” 29 U.S.C. § 1140. “To assertarl under ERISA, the plaifit must . . . be an

employee, . . . [and] eligible to receive a benefit under the plan.”, @@ F.3d at 1340; see

Clark v. E.l. Dupont De Nemours & CdNo. 95-2845, 1997 WL 6958, at *6 (4th Cir. Jan. 9,
1997). “To make out a prima facie case oflrati@an under Section 51Qthe plaintiff] must
show that (1) he was engaged in a proteatdbity, (2) [the defend#] was aware of that
activity, (3) he suffered from an adverse eoyphent decision and (4) there was a causal
connection between the protettactivity and the adverse empiment action.”_Giordano v.
Thomson 564 F.3d 163, 169 (2d Cir. 2009).

Plaintiff may assert a claim under ERISAdause, among other reasons, he has alleged
that he was entitled to clafisation as an employee (Comfif 11-12), and that he would have
been “unequivocally entitledd benefits under the Plan as employee (Compl. § 14). See
Wolf, 200 F.3d at 1340-41 (To determine “whether the plaintiff is an employee . . . [and] eligible

for benefits,” the Court must conduct “an indeparideview.”) (citing_Naionwide Mut. Ins. Co.

v. Darden 503 U.S. 318, 319 (1992)); Ambris v. Bank of N.Mo. 96 Civ. 0061, 1997 WL

107632, at *2 (S.D.N.Y. Mar. 10,1997Plaintiff has made a prima facie case of retaliation
under Section 510 because Plaintiff has alleged that, on or about July 30, 2008, he requested to

be re-classified as amployee of Defendant (s€&ompl. { 15), and that on or about October 17,



2008, Defendant terminated Plaintiff’'s employment (an adverse employment decision) allegedly
“in response” to Plaintiff's rguest for re-classification (s€ompl. I 16); seKreinik, 2003 WL
22339268, at *4 (An employee’s “attempt to askestright to employebenefits under the

statute plainly constitutes a protected actiaigpginst which interf@nce is prohibited.”);

Nicolaou v. Horizon Media, Inc402 F.3d 325, 330 (2d Cir. 2005); see &s&intio v.

Westchester Cnty., Med. CtB21 F.2d 111, 115 (2d. Cir. 1986).

(3)  RICO Claim

Defendant asserts, among other things, Rteintiff “fails to identify the [allegedly
fraudulent] statements that were made, why these false or misleading, [and] when . . . the
statements were allegedly made . . . [as requolead a] RICO aeim based upon mail fraud”;
and “does not . . . allege that he suffeaadnjury proximately caused by [Defendant’s]
purported ‘racketeering acts.” (Def. Mem.1&, 16.) Plaintiff counte; among other things,
that he has alleged mail fraud by stating th&t1099 Forms are statements of Defendant, that
Defendant’s “intentional distoution of the wrong tax form[gjvas] fraudulent,” and that
“Defendant mailed Plaintiff such tax forms, oneayly basis.” Plaintiff also contends that he
has adequately alleged causation by statingDb&ndant’s “use of the mails . . . was a
proximate cause . . . [of Plaintiff's]rfancial injuries.” (Pl. Mem. at 20-23.)

“In order to recover damages under RICO a plaintiff must bow (1) a substantive
RICO violation under [18 U.S.Cg 1962; (2) injury to the plaiiifs business or property, and

(3) that such injury was by reason of the sabve RICO violation.”_UFCW Local 1776 v. Eli

Lilly and Co, 620 F.3d 121, 131 (2d Cir. 2010) (intergabtation marks omitted). A plaintiff
alleging mail fraud under RICO must “specify gtatements it claims were false or misleading,

give particulars as to the respect in which plstontend the statements were fraudulent, state



when and where the statements were made, amtifiglthose responsible for the statements.”
Eldred 2010 WL 812698, at *10. “To show injury byason of a RICO wlation, a plaintiff
must demonstrate . . . that tR&CO violation was th proximate cause bis injury, meaning
there was a direct relationship between tlaengiff’'s injury and the defendant’s injurious

conduct . . . [and] that the RICO violation whe . . . cause of higjury. UFCW Local 1776

620 F.3d at 132 (internal quation marks omitted).
Plaintiff fails to state a clairaf mail fraud because he fatls plead, with particularity,
specific statements which were made, how they were false, and when they were made (and sent).
SeeFed. R. Civ. P. 9(b). Rather, Plaintiff @és, in conclusory language, that Defendants
“intentionally plac[ed] Plaintiffs fraudulent tax forms in a United States mail box for delivery
... during each year of Plaifits employment . . . with the inté to defraud Plautiff . . . [who]
suffered significant damages . . . including butlimoited to the shifting of various tax burdens
to Plaintiff.” (Compl. 11 21, 45, 47.) €ke allegations are insufficient. Seming v. Law 387
F. Supp. 2d 105, 114 (E.D.N.Y. 2005) (whefeg@dtions “name whole documents, each of
which encompasses numerous discrete stateprardsallege, in vague and sweeping language,

that each of these documents contained one or more false statements”); €aecis0

Berisford Metals Corp.No. 90 Civ. 1045, 1991 WL 44843, at *6 (S.D.N.Y. Mar. 28, 1991)

(“Mail fraud allegations must set forth the cents of the items mailed and specify how each of

these items was false and misleading.”) (intequatation marks omitted); Alnwich v. European

Micro Holdings, Inc, 281 F. Supp. 2d. 629, 640-41 (E.D.N.Y. 2003).

Assuming_arguendthat Plaintiff had sufficiently allged fraudulent statements (which he
has not), the Court would conclutteat he failed to allege caatfon because his alleged injury

was not the proximate cause of the alleged fraud.Aea v. Ideal Steel Supply Corp47




U.S. 451, 458 (2006); see also Hemi Grp., LLC v, City of N.Y., 130 S, Ct. 983, 989 (2010); see

also Leung, 387 F. Supp. 2d at 122 (“An act which proximately caused an injury is analytically
distinct from one which furthered, facilitated, permitted or concealed an imury which happened
or could have happened independently of the act.™)

Leave to Amend Complaint

Plaintiff also requests that if *“the Court determine[s] that some or all of Plaintiff’s claims
have been improperly pled, Plaintiff should be granted leave to amend pursuant to [Fed. R. Civ.
P.} 15(a).” (Pl. Mem. at 25.} Further ame¢ndment is not appropriate, Afiter the Court advised the
parties, on October 21, 2010, that “now is the opportunity” to submit an amended complaint, and
that “if {a motion to dismiss] were to succeed, it would be with prejudice and there would not be

{further] amendment,” Plaintiff stated that he would submit an amended complaint shortly

thereafier. (See Tr., dated Oct, 21, 2010, a1 2:14-16, 2:20-21, 2:23); see also McCarthv v. Dun &

Bradstreet Corp., 482 F.3d 184, 200 (2d Cir. 2007).

IV.  Conclusion and Order

For the reasons stated herein, Defendant’s motion to dismiss [#11] is granted as to the
RICO claim and denied as to the FLSA and ERISA claims,

The parties are directed to engage in good faith settlement discussions prior to the
conference on Monday, March 7, 2011 in Courtroom 21B of the Daniel Patrick Moynihan

Courthouse, 500 Pearl Street, New York, New York.

Dated: February 10, 2011
New York, New York

KM

RICHARD M. BERMAN, U.8.D.J.
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