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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

STEPHANIE CAPSOLAS, et al,

Plaintiffs, 10 Civ. 5595 (RJH)

- against -
MEMORANDUM OPINION AND
ORDER

PASTA RESOURCES, INC,, et al.,

Defendants.

Richard J. Holwell, District Judge:

Plaintiffs bring this suit pursuant toelrair Labor Standards Act, 29 U.S.C. § 20%eq.
(“FLSA”). They allege that thir employers paid theihess than the minimum wage, yet illegally
retained a portion of their tips. Defendaltario Batali (“Batali”) and Joseph Bastianich
(“Bastianich”) own a group of restaurantsNiew York metropolitan @a: Babbo Ristorante e
Enoteca (“Babbo”), Otto, Casa Mono, Bar Jamon, Esca, Lupa, Del Posto, and Tarry Lodge.
Pasta Resources, Inc. (“Pasta Resources”) aderisigtese restaurantsyipeming services like
administering payroll and managing gift card®aintiffs work at five of the eight Batali
restaurants. They now seek cdiwthial certification of a class gbat they can send out notice to
other tipped employees at alpbt of the Batali restaurant®efendants do not contest
conditional certification with respeto employees of the five restrants where plaintiffs work:

Babbo, Otto, Casa Mono, Bar Jamon, and Tarry Lodyé they argue that the Court should not
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certify a class as to Esca, Lupa, and Del Posto because the plaintiffs have not made a sufficient
showing that employees of these restaurants webject to a commaoolicy of withholding
tips.

BACKGROUND

Plaintiffs are all employed bgatali restaurants. They ldevarious positions in these
restaurants, such as backwaiter, server, andrmet. At the end of evening, these employees
would divide up tips according tofarmula. They all allege #t the house deducted a portion of
the night’'s wine sales from the tiieey were supposed to receive.

Herman Alvarado (“Alvarado”) and Stephar€apsolas (“Capsolas”) are both employed
at Babbo, Alavarado as a backwaiter and Capsolasesver. (Bien Decl. Exs. X, AA.) Both
report that Babbo deducted 4.5%atlal wine sales from the tipool, and Capsolas attaches a
pre-printed tip worksheet that indicates that 4&%otal wine sales are to be deducted. (Bien
Decl., Ex. AA))

Sara Barron (“Barron”), Jeffrey CutaigiCutaiar”), and Andrew Ranaudo (“Ranaudo”)
all worked for Otto as serversld(, Exs. Y, CC, and HH.) All reported that Otto deducted from
the night’s tips a portion equal te night’s wine sales.ld.) Barron and Cutaiar reported that
Otto’s managers told them that thisiount went to the “wine program.1d(, Ex. Y, CC.)

Cutaiar reports that a general mgemaat Otto indicated that thisoney went back to the house.
(Id., Ex. CC.)

Roger Caro (“Caro”) and Daniel Jansen (iSken”) work as servers at Tarry Lodgéd. ,(
Exs. BB, FF.) Caro briefly worked as amager, but returned to being a served., Ex. BB.)
Both reported that a portion equal4% of the nightly wine sales was deducted from the nightly

tip pool. (d., Exs. BB, FF.) Caro provided a spreagtdividing a night’s tips among the wait
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staff that documents the 4% deductiotd.,(Ex. BB.) Both also repothat in a staff meeting
partner and owner Nancy Seltzer refused to jusitiéypolicy and said it was not going to change.
(Id., Exs. BB, FF.) Paul Toro (“Toro”) also worked as a bartender at Tarry LoltgeEX. 11.)
He reports that 4% of the nightly wisales was deducted from the tip poad.)( He further
reports that when he asked Seltzer about tdeamn, she said that it was a policy across the
Batali restaurant group that a portion of thght's wine sales went to the housé&d.) On
another occasion, Toro heard Seltzay that the money went tover expenses related to wine
research. I1¢l.)

Chris Ell (“Ell") and Chris Fdoes (“Forbes”) are both former employees of Casa Mono.
(Id., Exs. DD, EE.) Ell worked as a server, andolés worked as a server and bartendiet.) (
Both indicated that 4% of nightly wine salgas deducted from the tip pool, and both provided a
blank, pre-printed worksheet that inded a space for the 4% deductiold.)( Both heard
various explanations for the deduction, includingt it was supposed to cover broken glassware
and that it helped to fund the wine progrard.)(

Jesse Patrick (“Patrick”) is a former bartender at Bar Jamdn.Ek. GG.) He reported
that 4% of the night's wine sales was deducted from the tip pool each evddihgHée
provided a pre-printed worksheet tiatluded a space for the 4% deductiohd.)( He indicated
that he was not entirely cemavhy the 4% was deducted, aiated that the bartender who
trained him told him that the 4%ent to the wine programId()

Each of these restaurants operates as a sdpanataporated entity (Taylor Decl., T 9.)
Batali and Bastianich have an ownership stiakeach of the etiies, though the exact

percentage varies from rastant to restaurantld() Both oversee theperations of each



restaurant and visit each restaurant reguldPlgista Resources is a separate company that
provides administrative supporttioe restaurants, includy payroll and marketing.Id., 1 5.)
DISCUSSION

Plaintiffs seek conditionalertification of a ciective action pursuarib § 216(b) of the
FLSA, which provides, “An action to recover..may be maintained against any employer
(including a public agency) in any Federal or &@durt of competent jisdiction by any one or
more employees for and in behalf of himself or themselves and other employees similarly
situated.” 29 U.S.C. § 216(b). The 8erd Circuit has endorsedtwo-step method for
managing FLSA collective actions. In the firsgstthe court authorizes plaintiffs to send out
notices to potential opt-in plaiffs who may be similarly situatetd the named plaintiffs with
respect to the FLSAiolation alleged.Myers v. Hertz Corp.624 F.3d 537, 555 (2d Cir. 2010).
“The court may send this notice after plaintifiske a ‘modest factuahewing’ that they and
potential opt-in plaintiffs ‘together were victgof a common policy or plan that violated the
law.” Id. (quotingHoffmann v. Sbarro, Inc982 F. Supp. 249, 261 (S.D.N.Y. 1997)). “The
modest factual showing cannot be satisfigdply by unsupported assertions, but it should
remain a low standard of proof because the purpb#s first stage is merely to determine
whethersimilarly situated plaintiffs do in fact existlt. (internal quotations and citations
omitted). “At the second stage, the district ¢auitl, on a fuller record, determine whether a so-
called ‘collective actionmay go forward by determining whether the plaintiffs who have opted
in are in fact ‘'similarly situatédo the named plaintiffs. The &on may be ‘de-certified’ if the
record reveals that they amet, and the opt-in plaintiffs’ aims may be dismissed without

prejudice.” Id.



|. Existence of a Common Policy or Plan

Defendants’ primary argument against cerdficn with respect to Esca, Lupa, and Del
Posto is that plaintiffs have not adequatfipwn that these restaata had a tip deduction
policy similar to the policies where the named pléisitvorked. They argue that each restaurant
functions as a separate entity and sets its ownigs|imcluding tip policy. As evidence for this
claim, defendants point to the fact that theoant deducted varied frod+4.5% of total wine
sales and to the fact thaetimethod for distributing tips amotigped employees varied from
restaurant to restaurant.

Plaintiffs argue that there is sufficiestidence that the restaurants shared a common
policy. Toro stated that he leead from Seltzer that all Batakstaurants shared a policy of
deducting a portion of wingales from the tip pool and givingtdt the house. Seltzer now denies
making this statement, and defendants arguehitadlenial negates an inference of common
policy. Of course, the Court at this point does weigh the evidence or speculate concerning
plaintiffs’ ultimate ability to succeed on the meritsynch v. United Servs. Auto. AssA91 F.
Supp. 2d 357, 368 (S.D.N.Y. 2007). Nonethelessethdence that plaintiffs have adduced
corroborates Toro’s report. It is undisputed that five oféistaurants withheld roughly the
same percentage (all but Babbo withheld %@ Babbo withheld 4.5%) of exactly the same
thing (wine sales). It is highly unlikely thaach restaurant would reach this same policy
independently. Plaintiffs who sought an explarafor the deduction were mostly told the same
story: the money was suppaogi the wine program. Furtheome, many employees provided
pre-printed tip worksheets with a space fa deduction, indicating thaolicy was entrenched

and not the actions of particular managers. ofthese facts support aasonable inference that



there was a uniform policy across the eightaesints, all of which share common ownership,
are supervised by the same individuals, aredadministered by the same company.

Other courts have certified classes basedimilar evidence of a uniform policy. In
Fasanelli v. Heartleand Brewerinc., Judge Batts certified a clagkrestaurant workers across a
chain based on statements of two managersatbatform policy of changing restaurant workers’
hours existed, even though the plaintiffs had evidyked at some of the restaurants. 516 F.
Supp. 2d 317 (S.D.N.Y. 2007). Here, a managdtz&ehas allegedly admitted that a uniform
policy exists. Similarly, irGarcia v. Pancho Villa’s of Huntington Villthe court certified a
class of restaurant workers who worked foeéhrestaurants, evéimough all of the named
plaintiffs worked at the same location. 678kpp. 2d 89 (E.D.N.Y. 2010). The court did so
based on the inference that thetaeirants were likely to shareliptes because the same family
owned and managed all three restauralitsat 93. In addition, one of the employees had
worked for one of the other rasirants in the pashd experienced similar treatment, and other
employees had heard reports ohisar treatment at the thirdd. at 94. Toro’s allegation is at
least as persuasive ag thecond-hand reports@arcia.

These cases stand in contrast to cases sikRtdabv. T.L. Cannon Cor@No. 10 Civ.

591, 2011 WL 831446 (N.D.N.Y. Jan. 4, 2011). There,cburt declined toertify a class of
restaurant workers across a chain when workers employed at only some of the restaurants.
The court did so in large part because plfstherely detailed isolated incidents at the
restaurants where they workadd did not articulate an oveching policy that unified the
alleged abuses across restauralitsat *9. Here, by contrast, tipdaintiffs have described a
specific policy, namely that the house deducts and retains a portion of their tips. @axtrim

v. Spice Place, IncJudge Sweet declined dertify a class across a chaif restaurants because
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plaintiffs had not sufficiently alleged thtite defendant resteants were under common
ownership. No. 07 Civ. 4657, 2009 WL 2299523 8l.Y. Jan. 29, 2009). Here, although
defendants argue that the restatsavere run separately, they ot dispute that Bastianich and
Batali own a share of each restaurant. Plaintiffige carried their burden in making a modest
factual showing that employees of all eigbdtaurants were sudgjt to a common policy.

Defendants also appear t@ae that plaintiffs have notamed a proper defendant with
respect to Esca, Lupa, and Del Posto. It is true that the plaintiffs have not named the
corporations that are the diraaanployers of the wait staff &sca, Lupa, and Del Posto. But
they have named Batali and Bastianich as defésdand alleged that they were employers for
the purposes of the FLSA. Plaintiffs are entite choose to proceed against some defendants
and not others, and the Court will not ordinanilierfere with a plaintf’s litigation strategy.
Defendants also appear to argliet Batali and Bastianich anet employers under the terms of
the FLSA. This argument is addressed to thatsef the case. As stated above, “[a]t this
procedural stage, the court does not resolveidhdisputes, decide subative issues going to
the ultimate merits, or make credibility determinationisyhch 491 F. Supp. 2d at 368. The
Court is satisfied that plaitfits have made the required modtsitual showing that similarly
situated employees exist in these three restaurants.

[I. Administrative I ssues
A. Creation of Sub-Classes

Defendants argue that the Court should diyaidential opt-in plainffs into subclasses,
one for each restaurant. While the Court may aitety decide to divide plaintiffs into the
subclasses suggested by defendaunish) an action is premature asthtage in the litigation. As

of yet, the Court does not have sufficient infotimato make an informed decision regarding the
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form that potential subclasses should take beeghere has been necbvery. In the second
stage in FLSA collective actionafter discovery had beenraucted, the defendants will have
an opportunity to argue that the Court should “difgeihe class or divide it into subclasses.”
Iglesias-Mendoza v. La Belle Farm, In239 F.R.D. 363, 369 (S.D.N.Y. 2007). Defendants are
free to renew their arguments at that time.
B. Which Information Regarding Potential Plaintiffs is to Be Produced

Plaintiffs seek the names, addressesplelae numbers, and social security numbers of
potential opt-in plaintiffs. The parties hawew agreed that defendants will produce employees
social security numbers only in the event thataeosent to the addrepsovided by defendants is
returned as undeliverable. This compromise is daabépto the Court. Plaintiffs also seek the
telephone numbers of potentialtap plaintiffs. They note tht defendants could also be
required to produce this information pursuemRule 26(a)(1)(A), which mandates the
disclosure of information regarding potentiatnesses, including their telephone numb&se
also Whitehorn v. Wolfgang’s Steakhouse,,IN0. 09 Civ. 1148, 2010 WL 2362981, at *2
(S.D.N.Y. June 14, 2010) (observing that the “weigfteiuthority in this district counsels in
favor of allowing” disclosure ofontact information, includintglephone numbers, of potential
plaintiffs in pre-certification discovery). The Court directs defersltmproduce the telephone
numbers of potential opt-in plaintiffs.

C. Posting Notice in Restaurants

Plaintiffs allege that they have been subjeatetaliation since the filing of this lawsuit,
SO it is necessary as a corrective measure toapostice in the restaurants that this suit is
pending. Among other forms of retdian, Plaintiffs allege that Bdianich has referred to this

lawsuit as “bullshit” in the press and heldemployee meeting during which he stated that
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plaintiffs’ lawyers, rather than employees, wbbkenefit from the suit (Bien Decl., Ex. LL) and
that he would fight employees bringing this suite(BDecl., Ex. AA). Capsak also claims that
someone wrote the word “rat” on her lockenatk, and she has attaatha photograph of the
offending graffiti. (Bien Decl., Ex. AA.)

Defendants argue that this notice is unssagy, relying on cases that say that in the
absence of a showing that posted notigeersessary, first class mail is sufficiefit.g, Shajan v.
Barolo, Ltd, No. 10 Civ. 1385, 2010 U.S. Dist. LEXIS 54581, at *5 (S.D.N.Y. June 2, 2010).
Plaintiffs rely uporPefanis v. Westway Diner, Inevhere Judge Cote ordered the defendant
restaurant company to post a curative noticeerréstaurant in order to remedy irregularities in
employees’ decisions to opt outatlass of plaintiffs seelgredress of alleged New York
Labor Law violations certified pursuatdt Rule 23. 08 Civ. 002, 2010 WL 3564426, at*2
(S.D.N.Y. Sept. 7, 2010). Judge Cote was concerned because class members had submitted their
exclusion forms directly to thegupervisor, suggesting that theyre@pting out of the class as a
means of “curry[ing] favoriwith their supervisorld. She ordered the posting of notice in the
workplace as a means of remedying the coerciontgfaimay have felt to opt out of the suit.

Id.

Although the Court is troubled pfaintiffs’ reports of retaliion, it is not persuaded that
the proper response is to pasduplicative noticen defendants’ restaurants. Pefanis Judge
Cote ordered the posting of notice to remedy suspdeimpering with the first notice. Here, it
is premature to conclude that mailed notice widlar ineffective. Further, if plaintiffs are
experiencing retaliation, thegyer procedural remedy is to amend their complaint to include

allegations of retaliation.



CONCLUSION
For the reasons stated above, plaintiff’s motion for conditional certification [39] is
granted. The parties are directed to meet and confer regarding the form of a proposed notice. In
the event that the parties cannot agree upon the form of proposed notice, they are directed to
submit letter briefs to the Court within ten days of the filing of this decision.

SO ORDERED.

Dated: New York, New York

May i , 2011

N Ul

|
Richard J. Holwell

United States District Judge
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