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PRELIMINARY STATEMEN T

City Defendants respectfully submit thisvisedmemorandum of law in support of their
motion for partial summary judgment pursuant to Fed. R. Civ. P. 56. City Defendants
respectfully refer the Couttd City DefendantsStatement of Undisputed Facts Pursuant to Local
Civil Rule 56.1 at (hereinafter “56.1") for the background facts for their motion.

ARGUMENT
POINT |

PLAINTIFF 'S UNLAWFUL SEARCH AND
ENTRY CLAIMS FAIL.

A. Plaintiff's Unlawful Search and Entry Claims Against Defendants Marino,
Lauterborn, Gough, Duncan, Broschart, and Hanlon Fail as a Matter of
Law.

Defendants are entitled to summary judgmentPtaintiff s unlawful search and entry
claims against defendants Marino, Lauterborn, Gough, Duncan, Broschart and Hanlon because
the entry intaPlaintiff’s home was justified by exigent circumstances. Police officeay enter
a dwelling without a warrant to render emergency aid and assistance tsoa pdom they

reasonably elieve to be in distress and in need of that assistafigerney v. Davidson, 133

F.3d 189, 196 (2d Cir. 1998) (quoting Root v. Gauper, 438 F.2d 361, 364 (8th Cir. 58€£1));

alsoKeeney v. City of New London, 196 F. Supp. 2d 190,-986D. Conn. 2002) (applying

Tierney standard). One such exigency which may justify a warrantless enthe iseed to
“render emergency aid and assistance to a person whom [officers] reasonabéy tbebevin
distress and ineed of that assistantd&.ierney, 133 F.3d at 196.

The Supreme Court has reiterated its position ‘ttted need to assist persons who are

seriously injured or threatened with such injury one circumstanchat justifies a warrantless

entry to a private home. Brigham City v. Stuart, 547 U.S. 398, 403 (20Q&]he need to



protect or preserve life or avoid serious injury isificgttion for what would be otherwise illegal

absent an exigency or emergericMlincey v. Arizona437 U.S. 385, 392, (quoting Wayne v.

United States318 F.2d 205, 212 (D.C. Cir 1963) (Burger, kpealsoMichigan v. Tyler, 436

U.S. 499, 509 (1978). Accordingly, law enforcement officers may enter a home wéhout
warrant to render emergency assistance to an injured occupant or to protect an occopant fr

imminent injury. Mincey, 437 U.S. at 392seealso Georgia v. Randolph, 547 U.S. 103, 118

(2006) (It would be silly to suggest that the police would commit a tort by entering . . . to
determine whether violence (or threat of violence) has just occurred or is aljousbm will)
occur’).

The test to determinexigent circumstancéds an objective one that turns on . . . the
totality of circumstances confronting law enforcement agents in the partcasg. United

States v. MacDonaJd916 F.2d 766, 769 (2d Cir. 199(¢n bang. More specifically, the

qguestion is whethef* the facts, as they appeared at the moment of entry, would lead a
reasonable, experienced officer, to believe that there was an urgent need to ceioddnlee

action?” United States v. Simmon661 F.3d 151, 157 (2d Cir. 201(uotingUnited States v.

Klump, 536 F.3d 113, 1118 (2d Cir. 2008)). The offices subjective motivation is irrelevant.

SeeBond vUnited States529 U.S. 334, 338, n. 2 (2000)The parties properly agree that the

subjective intent of the law enforcement officer is irrelevant in determinhegher that officés
actions violate théourth Amendment . . ; the issue is not his state of mind, but the objective

effect of his actioriy; Whren v. United States517 U.S. 806, 813 (1996)[W]e have been

unwilling to entertain Fourth Amendmentchallenges based on the actual motivations of

individual officers); Grahamv. Connor 490 U.S. 386, 397 (1989)[O]ur prior cases make




clear that “the subjective motivations of the individual officers . . . ha[ve] no bearing on
whether a particular seizure‘isireasonable’ under the Fourth Amendmént”
Officers do not need ironclad proof ‘td likely serious, lifehreatening injury to invoke

the emegency aid exceptiorMichigan v. Fisher, 558 U.S. 45, 49 (2009). Moreover, where an

officer believes emergency aid is required, at least one Court has heda thdtviduals failure
to respond to an offices knock on their door is relevant to a determination of whether the entry

was objectively reasonablélnited States v. Ashburn11-CR-303 (NGG), 2014 U.S. Dist.

LEXIS 62656, *16 (E.D.N.Y. May 5, 2014).

Here, the entry an@isearch of Plaintiff's apartment was reasonable based upon the
circumstances known to the officers at the time of the entry. Riaintiff left work abruptly
and without permission on October 31, 2009, reporting that he was Sedbq.1 atf12325).
Thereafter, Captain Lauterborn spoke with department psychologist Dr. Gathenmstein
Reiss because he was concerned abtaittiff's wellbeing. (56.1 atfR6-27).Dr. Lamstein
Reiss told Captain Lauterborn that she had evaluak&idtiff s mental health prior to October
31, 2009 and that Captain Lauterbotfabsolutely needédo find Plaintiff and ‘make sure that
he was ok (56.1 at B0). Captain Lauterborn, Deputy Inspector Maurielémd Lieutenant
Broschart also knew th&faintiff had previously had his gun taken away. (56.1 at 139).

In response Lieuteant Christopher Broschart, Captain Lauterborn and a pejeard
and police officer from the 102 precinct went toPlaintiffs home at 850 803" Place in
Glendale Queeng56.1 at $1). Lieutenant Broschart and Captain Lauterborn knocked on
Plaintiff' s door for several hours bBtaintiff never answered. (56.1 #f3P-33). Dr. Lamstein
Reiss tried callingPlaintiff's cell phone which he also did not answer. (56.1 1&4-%5).

Moreover, Plaintiff's landlord heard him moving around inside of the apartment, but



subsequently heard no movement. (56.1 38).{LieutenantBroschart remained outside of
Plaintiff's apartment for approximately four hours and never saw or IRtairdtiff. (56.1 at §37).

It does not matter her@ven if the defendaritsubjective motivations could be so neatly
unraveled-whether the officerenteredPlaintiff s home in retaliation foPlaintiff's reports to
the Internal Affairs Bureau and the Quality Assurance Division becdhs belief was
objectively reasonable and they were told by a mental health profaélssion LamsteinReiss—
thatPlaintiff had to be located and his wellbeing ensured. Accordifdgyntiff’s unlawful entry
and search claims must be dismissed in their entirety.

Alternatively, defendants are entitled to qualified immunity for entefRlantiff's home
absent a warran“Whether an official protected by qualified immunity may be held personally
liable for an allegedly unlawful official action generally turns on the ativje legal
reasonableness of the action ... assessed in light of the legal rules thateadyeestablished at

the time it was takeh.Anderson v. Creighton, 483 U.S. 635, 639 (1987) (internal quotation

marks and citation omitted). Even where tRintiff's federal rights andhe scope of the
official’s permissible conduct are clearly established, the qualified immunityseepeatects a
government actor if it wasobjectively reasonablefor him to believe that his actions were

lawful at the time of the challenged aénthony v. City of New York, 339 F.3d 129 (2d Cir.

2003) (internal quotation marks and citations omitté@ualified immunity serves to protect
police from liability and suit when they are required to makettmmspot judgments in tense
circumstance$,and officers are entitled to the defense unless the offipggment was so

flawed that no reasonable officer would have made a similar chaoeon v. Miller, 66 F.3d

416, 42425 (2d Cir. 1995). As such, since it was objectively reasonable for the defendants to

believe that exigent circumstances existed, qualified immunity is appro/8ege.g, Koch v.




Town of Brattleboro, 287 F.3d 162, 169 (2d Cir. 200)alified immunityis appropriately

applied on aFourth Amendmentinreasonable search and seizure claim where a government

officer believes there wemxigent circumstancgzesent); sealsoBrigham City v. Stuart, 547

U.S. 398, 403 (2006) (finding that police may enter a home without a warrant when they have an
objectively reasonable basis for believing that an occupant is serioustgdnpr imminently

threatened with such injury); Russo v. City of Cincinnati, 953 F.2d 1036,-49048th Cir.

1992) (warrantless entry was justified by offisereasonable belief that resident was in danger
of committing suicide and noting the cdgrinability to find“a single case indicating that an
officer's attempt to rescue what that officer believes to be a suicidal person does naiteonsti
exigent circumstanceéps Here, it is clear that the defendants had a reasonable beliPfahmiff
might cause harm to himself or others améact were told that they must locate him and ensure
his wellbeing. Accordingly, even if they were mistaken, they are entitled tdigdanmunity.

B. Plaintiff Has Not Alleged That Defendants Wilson, Wall, OHare, Trainor,

Hanley, Nelson, Caughey, Sawyer and James Unlawfully Searched and/or
Seized Him.

It is well established that Section 1983 imposes liability only upon a defendhent w
personally subjects, or causes to be subjected any person to the deprivatigrfeaferal right.
Accordingly, ‘persmal involvement of defendants in alleged constitutional deprivations is a

prerequisite to an award of damages under § 198@liams v. Smith 781 F.2d 319, 323 (2d

Cir. 198) (citation omitted)Doyle v. Coombe, No. 92680, 1998 U.S. App. LEXIS 20261, at

*3 (2d Cir. June 12, 1998Eealey v. Giltner116 F.3d 47, 51 (2d Cir. 1997). Plaintiff has not

alleged in therhird AmendedComplaint, and there is no evidence in the record, Thabthy

Trainor, Gerald Nelson, Timothy Caughey, Frederick Sawyer or Shantel James hastsonap



involvement with regard t@laintiff's claims of unlawful search and seiztr@laintiff’'s Third
AmendedComplaint, annexeds Exhibit Ato the Declaration of Suzanna Maker Mettham
dated December 22, 2014 at {1-153). Therefore, any claims against these individuals under 8
1983 unlawful search and seizure must be dismissed.

POINT 1l

PLAINTIFF 'S FALSE ARREST AND FALSE
IMPRIS ONMENT CLAIMS FAIL P URSUANT
TO NEW YORK'’S MENTAL HEALTH AND

HYGIENE LAW.

Plaintiff s false arrest and false imprisonment claims against defendants Marino,
Lauterborn, Gough, Sawyer, Duncan, Broschart, James, Caughey, and Hanlon tizi teeee
was prolable cause to seiZdaintiff pursuant to New York Stdte Mental Health and Hygiene
Law (hereinafte MHL"). Seizures under a stagemental hygiene or mental health laws apply
the concepts ofprobable causethat have arisen in crimin&éourth Amendmenseizure cases.

SeeKerman v. City of New York, 261 F.3d 229, 235 (2d Cir. 20049nday v. Oullette, 118

F.3d 1099, 1102 (6th Cir. 199 Q,00den v. Howard County, 954 F.2d 960, 964 (4th Cir. 1992);

Vallen v. Connelly, 99CV-9947 (SAS),2004 U.S. Dist. LEXIS 4490, at *23 (S.D.N.Y. March

19, 2004);_Sanchez v. Town of Greece;®8-6433,2004 U.S. Dist. LEXIS 29357, at *83

(W.D.N.Y. Sept. 1, 2004). Because the existence of probable cause to arrest an individual is a
complete defense to both federal and state law claims for false arrest and falsenmeni, the
critical question in this case is whether the defendants possessed probable canslude that

Plaintiff was acting ira manner that would justify BIHL 8§ 9.41seizure Weyant v. Okst, 101

F.3d 845, 852 (2d Cir. 1996%anchez 2004 U.S. Dist. LEXIS 29357, at *B3 (“Here, the

! City defendants submit this revised motion for summary judgment lomss to the Court’s decision permitting
plaintiff to file a third amended complaint.



defendant officers had sufficient probable cause to believe that Sanchez emgéntally ill and
that he should be arrested pursuantNew Yorks Mental Hygiene Law [§8 9.47).
Accordingly, the analysis dPlaintiff’'s false arrest turns on whether the officers had gireb
cause to detain him based on the information that he was emotionally disturbed.

The existence of probable cause for detention can be determined as a mattetifof law
there is no dispute as to the pertinent events and the knowledge of the offiddestinez v.
Golding 499 F .Supp. 2d 561, 567 (S.D.N.Y. 2007) (internal citation omitted). In the criminal
context, probable cause exists when officehmve knowledge or reasonably trustworthy
information of facts and circumstances that are sufficient to warrant anpefse@asonable
caution in the belief that the person to be arrested has committed or is committing.aRosr

v. Court Officer Shield No. 207, 180 F.3d 409, 414 (2d Cir. 1998hether probable cause

exists depends upon the reasonable conclusion to be drawn from the facts knowmnré&sting a

officer at the time of the arresDevenpeck v. Alford, 543 U.S. 146, (2004i}tihg Maryland v.

Pringle 540 U.S. 366, 371, 124 S. Ct. 795, 157 L. Ed. 2d 769 (2003). The probable cause inquiry
is an objective one and the subjective beliefs or motivations of the arrestosy afe irrelevant.
Devenpeck 125 S.Ct. at 5984. Police officers may rely upon information gained from other

officers in making their probable cause assessmserGavinov. City of N.Y., 331 F.3d 63, 74

(2d Cir. 2003) (The collective knowledge doctrine provides that, for the purpose of determining
whether an arresting officer had probable cause to afrediere law enforcement authorities
are cooperating in an investigation, ... the knowledge of one is presumed shared’)by all.

(quoting lllinois v. Andreas, 463 U.S. 765, 772 n. 5, (1983)), and on information gained from

witnesse®r private citizensLee v. Sandberdl36 F.3d 94, 103 (2d Cir. 1997).




The facts and circumstances known to the defendants at the time they madestbe dec
to confinePlaintiff were sufficient to warrant a person of reasonable caution in the belief that a
seiare was legally justified undeMHL 8§ 9.41. While the statute ostensibly requires two
separate factual conclusions: (1) that the person appears to be mentally ill, thatkli2) person
is conducting himself in a manner which is likely to result in serisarm to himself or others,
seeMHL § 9.41, the two inquires essentially become one in situations such as the one at hand.
As the Second Circuit has helgholice officers are often forced to make on the spot judgments
about a persos mental health anshould be entitled to reasonable leeway in those situdtions.
Kerman 261 F.3d at 241.

By analogy, the question here is whether the facts and circumstances knowen to t
defendants at the time thelecidedto take Plaintiff into custody were sufficient to warrant a
person of reasonable caution in the belief Blatntiff might be“mentally ill and [] conducting

himself in a manner [] likely to result in serious harrh lhamself as those terms are defined by

the MHL. SeeBayne v. Provds 04-CV-44, 2005 U.S. Dist. LEXIS 40889 (N.D.N.Y Aug. 4,

2005)_quoting Monday118 F.3d at 1102 (6th Cir. 199F%jallen 2004 U.S. Dist. LEXIS 4490, at

*27 (*Where there is a totality of circumstances pointing tprabability or subtantial chance
of dangerous behavior, not [even] an actual showing of such behaaorts have not hesitated

in upholding emergency piekp orders.) (citing Hoffman v. County of Delaware, 41 F. Supp.

2d 195, 209 (N.D.N.Y. 1999aff'd, 205 F.3d 1323 (2d Cir. 2000)). The answer is yes.

Here, all of the circumstances presented to the defendants required themetqushak
such an‘on the spdt judgment call. Prior to October 31, 20P®intiff had his gun and shield
removed as a result of being placed on restricted duty following a consultation ewitty drk

City Police Department Psychologiddr. Catherine LamsteinReiss (56.1 at ¥1820).



Moreover, upon their arrival the defendants were informed Rtentiff was suffering from
abdominal pain, nausea, dizziness, and chest pdfsl at #44). In fact, Plaintiff's blood
pressure was so high that EMTs considered the situation to be an emergency thedl requir
medical attention at a hospitéh6.1 at §4850).

The choice wa®ither to: (a) accepPlaintiff's refusal to address his abdominal pain,
blood pressure issues, and nausea, leave him alone in his apartment, and risk that he would die o
suffer serious harm as a result; or (b) persist in an attemiponeince” Plaintiff to voluntarily
get on the gurney in order to transport hinatieospital for a medical treatment and, if necessary,
take him into custody against his will. Indeed, even acceptindPthautiff was faking his illness,
defendants were nevertheless presented with an ostensibly genuine conckimtitit fsafety
by trained emergency medical technicians who persistedPlaattiff’s medical condition was
an emergency situatio(®6.1 at Y4450). Based upon these facts, there was a reasonable basis
to conclude thaPlaintiff was in immediate need of medical attention. The defendants were not
required to obtain a qualified mental health opinion before seizing Plaintiff iiders 9.41.
SeeRicciuti, 124 F.3d at 1281owever, the fact thalaintiff was admitted to Jamaica Hutsl
Medical Center for approximately six days pursuant to the MHL can only seiwdicate the
reasonableness of the defendants decision to reRlavdiff from his apartment out of concern
for his wellbeing(56.1 at 151).

Assumingarguendothat actal probable cause did not exist to take Plaintiff into custody

underMHL § 9.41, the defendants are entitled to qualified immunity because thegrguable

probable cause&seeEscalera v. Lunn361 F. 3d 737, 743 (2d Cir. 2004Arguable probable
cause existsif either (a) it was objectively reasonable for the officer to believe that deobab

cause existed, or (b) officers of reasonable competence could disagree on Wigetitebable



cause test was mét.ld. (quotingGolino v. City of New Haven, 950 F. 2d 864, 870 (2d Cir.

1991)). Given all the facts presented here, and giving the defendants the redsemablehey
are entitled to in making assessments of other peophental states, officers of reasonable
competence could disagree whether they were justified in seizing PlainstigmirtoMHL §
9.41to ensure his safetytough a metal health evaluati®@eeSanchez2004 U.S. Dist. LEXIS
29357, at *4;Vallen, 2004 U.S. Dist. LEXIS 4490, at *38B. Accordingly, the defendants are
entitled to qualified immunity anBlaintiff's fale arrest and false imprisonment claims must be
dismissed.

POINT Il

PLAINTIFF 'S FIRST AMENDMENT CL AIM
SHOULD BE DISMISSED.

The First Amendment may be violated bychilling effect’ of governmental action short

of a direct prohibition against speetBieper v. Metzinger, 474 F.3d 60, 65 (2d Cir. 2007). To
establish &chilling effect’ claim, Plaintiff must establish that: (1) his speech is protected by the
First Amendment; (2) that defendantsotivation was to suppre&saintiff’s speech; and (3) that
defendantsactions effectively chilled the exerciseRifintiff's First Amendment rightsCurley

v. Village of Suffern 268 F.3d 65, 73 (2d Cir. 2001) (citing Connell v. Signarats3 F.3d 74,

79 (2d Cir. 1998)accordHoward v. Town of Bethel, 481 F. Supp. 2d 295, 309 (S.D.N.Y. 2007).

Moreover, to prevail against the Cilaintiff must show that a municipal custom or policy was

2 This Court previously rejectelaintiff's attempts to plead a First Amendment claim basedaideints occurring
prior to his suspension on October 31, 2@&=Schoolcraft 2012 U.S. Dist. LEXIS 128557 at *1113.

3 Despite his lofty nomenclatur®)aintiff is not advancing a trugprior restrairt claim. See e.g, United States v.
Quattrone 402 F.3d 304, 309 (2d Cir. 2005\ ‘prior restraint on speech is a law, regulation or judicial order that
suppresses speeetor provides for its suppression at the discretion of government ¢dfician the basis of the
speechs content and in advance of its actual expresgioRather, his claim is merakin to the'chilling effect
claims advanced in cases likurley and Connell in which thePlaintiffs asserted that retaliatory governmental
action affected the exercise of their First Amendment rights.
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the moving force behind the alleged violatiéng., Williams v. City of New York 12-CV-8518

(RJS), 2014 U.S. Dist. LEXIS 49837, *35-37 (S.D.N.Y. Mar. 26, 2014).

A. Plaintiff Does Not Have an Interest Protected by the First Amendment.

As Your Honor previously indicated in Schoolcraft v. City of New York;C\N3-6005

(RWS), 2012 U.S. Dist. LEXIS 128557 (S.D.N.Y. Sept. 7, 2012)Ptaimtiff to have a viable
prior restraint claim, he must establishat he is speaking as a citizen rather than as a

government employee. 2012 U.S. Dist. LEXIS 128557 at@;See alsdGamuelson v. Laporte

Communty Sch. Corp., 526 F.3d 1046, 1052 (7th Cir. 2008p( the restriction to qualify as a

prior restraint, the employee must have an interest in the speech as a citizeentoghopon a
matter of public concert). As a suspended (rather than terminated) police offlkintiff
nevertheless remained a sworn law enforcement officer and therefore was natgspasla

citizer.* See Anemone v. Metropolitan Transp. Auth.,-05/-3170 (LAP), 2008 U.S. Dist.

LEXIS 36091, *47 (S.D.N.Y. May 2, 2008) (holding thataintiff's postsuspension speech
could not form the basis of a First Amendment claim, st&fwghile [Plaintiff] was technically
suspended when he spoke before the State Assembly, he nevertheless was actmg@iisua
‘official duties relating to security), aff'd, 629 F.3d 97 (2d Cir. 2011).

B. City Defendants Actions Were Not Motivated By Plaintiff’ s Sgeech.

To survive a summary judgment motioRJaintiff must provide specific proof of
improper motivation on the part of the defendant officErgley, 268 F.3d a¥3; Brown v. City
of New York 13CV-1018 (KBF),2014 U.S. Dist. LEXIS 83513, *228 (S.D.N.Y. June 18,
2014). ‘Evidence of improper motivemay include expressions by the officials regarding their

state of mind, circumstances suggestinga substantial fashiorthat the Plaintiff has been

* The fact thaPlaintiff was at his home when portions of the alleged harassment occBeteshicraft 2012 U.S.
Dist. LEXIS 128557 at *18.6, should not dictate whether his speech was as a citizen or ddicaeguuployee.
Frisenda v. Village of Malvern&75 F. Supp. 2d 486, 509 (E.D.N.Y. 2011).
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singled out, or thdaighly unusualnature of the actions takénDunk v. Brower, 11CV-4564

(ER), 2013 U.S. Dist. LEXIS 160667, *25 (S.D.N.Y. Nov. 7, 2013) (quofdhge v. Koren 72

F.3d 1075, 10884 (2d Cir. 1995)). In this case, there were no expressions of an improper
motive by any NYPD officiaP. SeeSchoolcraft 2012 U.S. Dist. LEXIS 12855t *21; (56.1 at
1166, 68. In the absence of such direct evidenBéintiffs circumstantial evidence of a
retaliatory motive,see Schoolcraft 2012 U.S. Dist. LEXIS 128557, at *223, must be

“sufficiently compelling. Bennett v. Goord, 343 F.3d 133, 138-139 (2d Cir. 2003). It is not.

Plaintiff may not rely on any circumstances occurring before FepRr0. It is illogical
to conclude that any defendant could have harbored an intent to piréaeiff from going to
the media with his allegations before his allegations became publi®ienDaily Newson
February 1, 201056.1 at ¥2), and before evePRlaintiff himself decideddfter his October 31,
2009 involuntary commitmentp go to the media. (56.1 at 1173).7%laintiff can point to no
evidence indicating that any defendant suspeletauhtiff would speak publicly before that time.
(56.1 at §7375). In any event, even assuming such circumstances could be relied upon,
Plaintiff was neither singled out nor treated differently with respect to his iht@nglaints or
performance evaluatioBlue, 72 F.3d at 10884. Plaintiff would have been subjected to the
same disciplinary action even in thiesance of any purportedly impermissible motivexas v.
Lesage528 U.S. 18, 21 (1999).

Plaintiff provides no basis for City Defendandédlegedly improper motives other than his
own supposition or hearsay statements that he was isolated from his fellowspffitd at

111) a victim of a conspiracy to falsely portray him as psychologically unbalarieéd, &t

® Plaintiff would have the court believe that one or more defendantdddvais home and drove hundreds of miles
to his upstate New York home in an effort to silence him without am@y way indicating what they expected
Plaintiff to do or not do as agelt. (56.1 at 166, 68).
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112) and/or*menaceti with an intent to silence hifh(56.1 at $1). SeeAnemone 629 F.3d at
117 (summary judgment appropriate where reasonable jury would find that emyptayd have
treatedPlaintiff's in the same manner based on his workplace behavior, which occurred well
before any allegedly prateed conduct).

With respect to alleged circumstances occuraftgr February 1, 2010, agaiR|aintiff
cannot provide proof of any improper motive beyond his own personal assumption that any
officer present at his house was there to silence’BmcausePlaintiff opened the door only
once to accept an NYPD delive$6.1 at $5), only Plaintiff's imagination serves to ascribe an
intent to silence him to those outside his dd8uch conclusory assertions are not sufficient to
support a motivation to deprive a person of his First Amendment ri§deDunk 2013 U.S.

Dist. LEXIS 160667 at 26g{oting Cobb v. Pozzi, 363 F.3d 89, 198 (2d Cir. 2004)); Conte v.

County of Nassau, 66V-4746 (JFB)(ETB)2010 U.S. Dist. LEXIS 104815, *835 (E.D.N.Y.

Sept. 30, 2010), and cases citedrein.

C. Plaintiff 's First Amendment Right Was Not Chilled.

Where a party cannot show a change in his allegedly protected First Ameinalctivity,
he cannot show the requisite chilling of his First Amendment right to free sgeegciCurley,
268 F.3d af73. The record is devoid of any instance whelantiff's First Amendment rights

were actually restrained or chilled. To the contrary, the record is repitenastances where

® Furthermore Plaintiff cannot rely on his involuntary confinement as evidence of an impropéve because
probable cause existed for such confinement, as discugsedSee e.qg, Petway v. City of New York12-CV-279
(ARR)(LB), 2014 U.S. Dist. LEXIS 28361 * 332 (E.D.N.Y. Mar. 4, 2014), and cases cited therein.

" Plaintiff states that officersisited his home in upstate New York about six times from December 268th
2010, but not thereaftef56.1 at $3). But Plaintiff is vague regarding who was there and what they said to
constitute an alleged attempt to deprive him of his First Amemd rights.(56.1 at 1164, 66, §8Furthermore,
whenPlaintiff speaks in terms of City Defendanistent to silence him, he refers to their alleged intent to prevent
him from pursuing his internal complaints rather than speaking pul{béyl at %$9).

8 The motivation for the visitation recounted Blaintiff in fact was to serve him with charges and specifications and
to inform him that if he returned to work, he would be placed backemayroll, not td'silence him. (56.1 at
167).
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Plaintiff exercised his FirsAmendment freedoms throughout NYRDalleged campaign to
intimidate and harass him. (56.1 &6y Daily Newsreporter contacteBlaintiff within a month
after Plaintiff's suspension); (56.1 at#) (Plaintiff corresponded with reporters and attorneys
via edmail for “a couple yeatsbeginning in 2010); (56.1 a78) (Plaintiff spoke numerous times
with The Daily NewsThis American LifeandThe Village Voicen late 2009 and/or early 2010);
(56.1 at §9) (Plaintiff wrote a summary of his Jamaica Hospital confinement and provided that
summary toThe Village Voice The Daily Newsand his various attorneys); (56.1 &0
(Plaintiff began communicating with and provided his audio recordings to Village Voice reporte
Graham Rayman- author of“The NYPD Tapes series— in early 2010 and continued to
communicate with him through the summer of 2012); (56.18&) Plaintiff gave copies of
recordings to Rayman artlaintiff’'s attorneys)(56.1 at $4) (Plaintiff had given*six or seveh
interviews to the media as of October 2012); (56.183) Plaintiff gave all of his recordings to

his attorneys)(56.1 at ¥85-90) Plaintiff contacted several elected officials, the Queens DA, the

U.S. Department of Justice amdaintiffs’ counsel inFloyd v. City of New York for whom

Plaintiff provided supporting affidavits). In facElaintiff not only admits that none of the
defendants succeeded in dissuading him from speaking to the media, but he assadioiheir
actually“encouragethim to do so. (56.1 atfp1-92).

In sum, Plaintiff cannot even assert an unactiondtdebjective chill, see e.qg, Latino

Officers Assn v. Safir 170 F.3d 167, 170 (2d Cir. 1999), let alone an actual restraint on his First

Amendment rightsSeeColombo v. GConnell, 310 F.3d 115, 117 (2d Cir. 2008 urley, 268

F.3dat 73, and cases cited therettpward 481 F. Supp. 2d at 309.

-14 -



D. Defendant Timothy Trainor Must Be Dismissed.

Plaintiff's only cause of action against defendant Timothy Trainor, is baseiotiff’ s
First Amendment claimgExhibit A at 1 21520, 245-261)Therefore, to the extent the Court
dismissesPlaintiffs First Amendment claims, defendaftainor must be dismissed &as
defendant. Regardles®|laintiff has failed to adduce any specific evidence whatsoever that
defendantTrainor had any improper motivation to impdMaintiff's exercise of his First
Amendment rightsSee Curley, 268 F.3d at 73.

POINT IV
LACK OF PERSONAL INV OLVEMENT.

As discussed above in Point I(B), Section 1983 imposes liability only upon a defendant
who personally subjects, or causes to be subjected any person to the deprivation ofrahy fede
right. See e.qg, Williams, 781 F.2d at 323.

A. Defendants Trainor, Nelson, Caughey, Lauterborn and Hanlon

Plaintiff has not alleged that defendants Trainor, Nelson, Caughey, Lauterbornlon Ha
had any personal involvement with regardPtaintiff' s claims of excessive force and assault and
battery. (56.1 at $5) (force inside his apartment alleged only against defendants Broschart,
Marino, Gough, and Duncan); (56.1 at 156) (force inside hospital alleged onlyt aigderslants
Sawyer and James). Therefore, any claims against these individuals988 §xtessive force
and state law assault and battery should be dismissed with prejudice.

B. Defendant Gerald Nelson

Plaintiff's only claims against Gerald Nelson are thajt all relevant times on October
31, 2009, defendant CHIEF GERALRELSON was aware of defendant MARINKactions
and in fact, expressly authorized defendant MARINO to unlawfully dpientiff's residence,

removePlaintiff against his will, and involuntarily confirfdaintiff in a psychiatric ward.(56.1
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at 167). However, no evidence has been discovered that Gerald Nelson in fact was aware of, or
authorized, Chief Maririg actions on October 31, 2008yondPlaintiff's suppositiong56.1 at

158) Further, to the extent defendant Nelson was told information from other officers on the
scene and reacted in response to that information, he is shielded from liabilisasonably

relying upon information from his fellow officeGee, e.g.Anthony v. City of New York 339

F.3d 129, 138 (2d Cir. 2003). Nelson is shielded by qualified immunity even if other fficer
were mistaken or dishonest, provided that he reasonably relied on their stat&aeGolphin

v. City of New York, 09CV-1015 (BSJ), 2011 U.S. Dist. LEXIS 106272-65S.D.N.Y. Sept.

19, 2011). As there is no evidence indicating defenNafgoris personal involvement in any of
Plaintiff's claimed constitutional violations, he should be dismissed as a party.

C. Defendant Timothy Caughey.

It is unclear what, if any, causes of action are being asserted againshyl @Gaighey
based orPlaintiff’s Third Amended Complaint‘SAC’). The only references to Caughey are his
presence at an appeal meeting (Exhibit A at 169), that he iBsaiatiff a written reprimand in
March 2009 (Exhibit A at 1992), thatPlaintiff believed he had helped destroycdments
relating to a nosparty police officer (Exhibit A at 112224), that he issued a memorandum
asking officers to forward calls from IAB to him (Exhibit A at {743®4), that he confiscated
and then returne®laintiffs memo book on the date of incident (Exhibit A at 19188), and
that Plaintifffeared that Caughey may place tsafety in jeopardy(Exhibit A at 11143148).
However, based on the extensive discovery conducted in this matter, it ihate@atighey had
no personal involvement in any of the claimed misconduct. In fact, when asked dirdutly at
deposition what his claims were against CaugRégintiff assertedthe fear and intimidation he
created, from his behavidrnn reference to actions inside the Precinct stationhouse thahala
any actions that occurred &faintiff s residence(56.1 at $9). While Plaintiff claims that
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Caugheys behavior wasmenacing, and intimidating and threateninige does not allege that

he believed Caughey would actually use his weapon against him, and does not daim tha
Caughey ever used any force agaipktintiff. (56.1 at $2) (“no, he never touched f)e As
such,Plaintiff' s bald claims relating tfear and intimidatiohare not actionable.

Plaintiff also asserts that Héelieved that Caughey wasinvolved with what Sergeant
James was telling the hospital, in order to have me locked away. | beliel® dhatrong
possibility” (56.1 at $2). To the extent this could be construed as a claim against Caughey for
Conspiracy, it nonetheledails as it is weHestablished in the Second Circuit that vague and
conclusory allegations of conspiracy are insufficient to withstand disimesseer in a motion to

dismiss or on summary judgmefeee.g.San Fillipo v. U.S. Trust Co. of New York, Inc., 737

F.2d 246, 256 (2d Cir.xert.denied 470 U.S. 1035 (1985) (affirming a dismissal of conspiracy
complairt where allegations were vague and unsupported by a description of particular overt
act). Here, there is no evidence that Caughey and James had any discussiorsdiadout
Schoolcraft on October 31, 2009. (56.1 8B)f In fact James does not even kn@aughey.
(56.1 at 754).

Moreover, under the intraorporateconspiracydoctrine, as discussed in depttira,

officers, agents, and employees of a single corporate entity are legalpaide of conspiring

together.E.g, NassauCounty EmpleL” v. County of Nassau345 F. Supp. 2d 293, 3@b
(E.D.N.Y. 2004). This is particularly so where the c#fis and employees are alleged to be
acting within the scope of their employmériini v. Zwirn, 886 F. Supp. 270, 291 (E.D.N.Y.
1995). AccordinglyPlaintiff's hunch on a mergossibility’ that Caughey was involved in the

decision to hav@laintiff committed cannot withstand summary judgment.
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POINT V

PLAINTIFF  CANNOT DEMONSTRATE A
CONSPIRACY SUFFICIENT TO SURVIVE
SUMMARY JUDGMENT.

According toPlaintiff, “Defendants conspired and acted in concert to do whatever was
necessary, lawful or not, to cause the arrest, imprisonment, and involuntary confiredme
Plaintiff ADRIAN SCHOOLCRAFT when they“(a) manufactured false evidence; (b)
unlawfully enteredPlaintiff s home; (c) illegally seize®laintiff’'s property; (d) verbally and
physically threatene®laintiff in an attempt to silence him; (e) stalked and men&taidtiff at
his home; and (b) pressured, bribed, coerced and induced individuals toPlangff
involuntarily confined to hospital treatment without his consent or any other lawfid foasi
doing so: (Exhibit A at £91) However, in order to prove a 8§ 1988nspiracy, ®laintiff must
show: (1) an agreement between two or more siett@s or between a state actor and a private
entity; (2) to act in concert to inflict an unconstitutional injury; and (3) an oveérti@ee in

furtherance of that goal, causing damademnagburn v. Culbertson, 200 F.3d 65, 72 (2d Cir.

1999). Plaintiff cannot demonstrate a conspiracy between members of the NYPDQveerbet
members of the NYPD and other actors sufficient to survive summary judgment.

A. The Intra-Corporate Conspgracy Doctrine Bars Liability for Any Conspiracy
Amongst Members of the NYPD.

The intracorporate conspiracy doctrine generally bars liability when the alleged

conspirators work for the same organizatiSeeHoffman v. Nassau County Police DegNo.

06-CV-1947 (SJF)(AKT), 2008 U.S. Dist. LEXIS 35377, *15 (E.D.N.Y. Apr. 30, 2008) (citing

Girard v. 94th St. & Fifth Ave. Corp., 530 F.2d 66, 71 (2d Cir. 1976)); Danielak v. City of New

York, No. 02CV-2349 (KAM), 2005 U.S. Dist. LEXIS 40901, *484 (E.D.N.Y. Sept. 26,

2005) ([T]he intracorporate conspiracy doctrine bdintiff’s conspiracy claimbecause all
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of the individual defendants were employees of the New York City Police Dep#rne were
acting within the scope of their employment as police officers when thestedPlaintiff.”).
Therefore, to the extent thBtaintiff alleges a conspiracy amongst and between members of the
NYPD, such a claim must fail.

B. There is No Evidence Of a Conspiracy Between City Defendants and
Individuals Outside of the NYPD.

To the extenthat Plaintiff alleges a conspiracy between membersefNYPD and the
FDNY, and/or members of the NYPD and employees of the Jamaica HospitatdICenter,
Plaintiff's conspiracy claim nonetheless fails because there is no evidence, asiééafraiffi s
own conclusory and sefferving statements, to suggéisat there was any agreement between
any defendants to act in concert to inflict an unconstitutional injury.

The essential element of a conspiracy claim is an agreement to depilsatéf of his
constitutional rights because without'meeting of tle minds, the independent acts of two or

more wrongdoers do not amount to conspirafational Congress for Puerto Rican Rights v.

City of New York 75 F. Supp.2d 154, 168 (S.D.N.Y. 1998ealsq Walker v. Goord 98-CV-

5217 (DC) 2000 U.S. Dist. LEXIS 3501, *24 (S.D.N.Y. Mar. 21, 20@0plaintiff must prove
that defendants acted in a willful manner, culminating in an agreement, andargbr meeting
of the minds, that violated [his] rights, privileges, or immunities secured by theitGoos or

federal court¥); Perez v. City of New York97-CV-2915, 1999 U.S. Dist. LEXIS 21137, *11

(E.D.N.Y. Nov. 16, 1999) (recognizing that an essential element of a claim of cogspiran

agreement among amnspirators to violat@laintiff’'s constitutional rigts); Webb v. Ashburn

96-CV-0324 (SAS), 1997 U.S. Dist. LEXIS 2848, *14 (S.D.N.Y. Mar. 13, 199]ithout

such an agreement, individual acts of misconduct do not amount to congpiracy”
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It is well-established in the Second Circuit that vague and conclusory allegations of
conspiracy are insufficient to withstand dismissal, either in a motion to digmisn summary

judgment.Seee.qg. Rahman v. Philip92-CV-5349 (SHS), 1995 U.S. Dist. LEXIS 17018,-76

(S.D.N.Y. Nov. 15, 1995) (dismissing conspiracy claim against Correction Officer anaym
judgment on the grounds th&laintiff failed to come forward witH facts from which the

existence of @onspiracymay be inferret); San Fillipo v. U.S. Trust Co. of New York, Inc., 737

F.2d 246, 256 (2d Cir. 1984gert. denied 470 U.S. 1035 (1985) (affirming a dismissal of
conspiracy complaint where allegations were vague and unsupported by a desaipti

particular overt act)Sommer v. Dixon, 709 F.2d 173, 175 (2d Cicgrt.denied 464 U.S. 857

(1983) (a complaint containing only conclusory, vague, or general allegations of condpiracy
deprive a person, of constitutional rights cannot withstand a motion to digmiss”

Plaintiff’'s Third AmendedComplaint contains only conclusory allegations against City
Defendants, an@laintiff cannot point to any facts which tend to show that there was a specific
agreement between them and any other individuals to viBlatetiff' s constitutional rights or
that any acts were committed in furtherance of an alleged conspiracy. Piftifl Amended
Complaint is entirely devoid of any allegations regarding when or where an agtew/as
made, the nature of such an agreement, or the specific acts performed iraficghef this
alleged agreement, and the record does not suppeontiff's conclusory allegation§imilarly,
other than the conclusory allegations in Tierd AmendedComplaint,Plaintiff has not adduced
any evidence in discovery necessary to create a genuine issue of material fact

No evidence in the record suggests any agreement, express or tacit, betweengotha

City Defendants, FDNY, and Jamaica Hospital Medical Center. As suchwtreynot willfully
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engagedn joint activity, nor is there any indication that they participated in a conspiracy.

Accordingly, Plaintiff's wholly conclusory conspiracy claim cannot survive summary judgment

POINT VI
INTENTIONAL INFLICTI ON OF
EMOTIONAL DISTRESS C ANNOT

SUCCEED WHERE THE UNDERLYING
CLAIMS FALL WITHIN T RADITIONAL
TORT LIABILITY.

Plaintiff s cause of action for Intentional Infliction of Emotional DistrésdED”) is a
claim of last resort, meaning thatHfaintiff can recover damages on any one of his other claims,

thenhe cannot also recover damageslifieD. SeeMoore v. City of New York, 219 F. Supp. 2d

335, 339 (E.D.N.Y. 2002) (quoting EEOC v. Die Fliedermaus L.L.C., 77 F. Supp. 2d 460, 472

(S.D.N.Y.1999)) tn other words, claims of intentional and negligent infliction of emotional

distress cannot casst with claims of excessive force, assault, and batté®aldana v. Port

Chester 09-CV-6268 (SCR)(GAY),2010 U.S. Dist. LEXIS 142099, *13 (S.D.N.Y. July 21,

2010) (citingDorn v. Maffei 386 F. Supp. 2d 479, 486 n.5 (S.D.N.Y. 20Q$ccaratto v.

Scarsellj 124 F. Supp. 2d 36, 46 (N.D.N.Y. 2000));seealsg Rasmussen v. City of New

York, 766 F. Supp. 2d 399, 415 (E.D.N.Y. 20119 intentional infliction claim is a gafiling
cause of action meant to address those few areas of outrageaecahtpehavior not addressed
under any other cause of actignBecausdPlaintiff can ecover based upon claims of unlawful
search and seizure and/or excessive fdetaintiff cannotalso maintain a claim for IIED and

summary judgment must be granted for City Defendants.
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POINT VI

COMMON LAW NEGLIGENCE AGAINST A
MUNICIPALITY  MAY ONLY STAND
WHERE A PLAINTIFF ALLEGES THAT A
DEFENDANT ACTED OUTSIDE THE SCOPE
OF HIS EMPLOYMENT.

Plaintiff's claim for relief under a theory of common law negligence asserting thefCity
New York was neggient in its hiring, training, supervising and retention of its agents, servants
and employees cannot staifxhibit A at346-358) Under New York law, to state a claim for
negligent hiring and retentiorRlaintiff must show, in addition to the standarnéneents of
negligence, that*(1) that the torfeasor and the defendant were in an emplaaployer
relationship; (2) that the employer knew or should have known of the emEqyepensity for
the conduct which caused the injury prior to the irgirgccurrence; and, (3) that the tort was

committed on the employer premises or with the employgrchattels. Ehrens v. Lutheran

Church 385 F.3d 232, 235 (2d Ci2004) (internal citations and quotation marks omittedg

also Coffey v. City of New York 49 A.D.3d 449, 45@51 (1st Dejt 2008) (Recovery on a

negligent hiring or retention theory requires a showing that the employeorwastice of the
relevant tortious propensities of the wrongdoing employee”
Such a claim cannot be sustained, however, when the defendant acts within the scope of

her employment. Newton v. City of New York, 681 F. Supp. 2d 473, 488 (S.D.N.Y. 2010);

Stokes v. City of New York, 6&V-0007 (JFB)(MDG), 2007 U.S. Dist. LEXIS 32787, *53

(E.D.N.Y. May 3, 2007);_Colodney v. Continuum Health Partners, IneC\03276 (DLC),

2004 U.S. Dist. LEXIS 6606, *27-28 (S.D.N.Y. Apr. 15, 2004). It has long been held that:

Generally, where an employee is acting within the scope of his or her
employment, thereby rendering the employer liable for any damages
caused by the employsenegligence under a theory of respondeat
superior, no claim may proceed against the employer for negligent hiring
or retention . . . this is because if the employee was not negligent, there is
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no basis for imposing liability on the employer, and if the employee is
negligent, the employer must pay the judgment regardless of the
reasonableness of the hiring or retention or the adequacy of the training.

Sun Min Lee v. J.B. Hunt Transp., Inc., 308 F. Supp. 2d 310, 312 (S.D.N.Y. 1994)

(quotingKaroon v. New York City Transit Authority, 241 A.D.2d 323, 324 (N.Y. App. Div. 1st

Dept. 1997))seealsoEifert v. Bush, 27 A.D.2d 950 (N.Y. App. Divi. 2d Dept. 1964ff,d 22

N.Y.2d 681 (1968). In fact, this Court has held that claim for negligent hiring or supervision
can only proceed against an employer for eanployee acting outside the scope of her

employment. Colodney v. Continuum Health Partners, Inc.;@3-7276 (DLC), 2004 U.S.

Dist. Lexis 6606, *27 (S.D.N.Y. Apr. 15, 2004) (internal citations omitted). Hetaintiff
specificallyalleges that the City Defendants in this matter were acting within the scopér of the
employment.(Exhibit A at 11-12). This is legaly inconsistent and improper. Moreover, the
City admits that the defendant officers were acting within the scope ande colrtheir
employment on the date of the alleged incident. ThereRlaintiff' s claims against the City of
New York for negligent hing and retention must be dismissed as a matter of law.

POINT VI

PLAINTIFF’S CLAIM  OF  NELIGENT
DISCLOSURE OF IAB COMPLAINTS FAILS
AS A MATTER OF LAW .

Plaintiff interposes a claim against the City of New York based on allegatiat it was
“negligent and careless when it repeatedly allowed allegedly confidéABalcomplaints
regarding supervisory personnel to Beaked to the very same officials of who were the
subjects of the complaints(Exhibit A at 859-361) Plaintiff s claim failsbecause such a
claim is barred by New York State public poli@taintiff cannot establish that a duty was owed
to him by IAB, and because any disclosure, if made, was given to an individual with goright

that information.
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A. Plaintiff 's Claim of NegligentDisclosure Is Barred by Public Policy.

Plaintiff's claim based on the IAB disclosure of confidential information is both
explicitly and implicitly barred by New York policy, based on the bar againsinsldor
negligent investigation and the policy against the transmogrification of torts

1. Negligent Investigation Is Not a Valid Cause of Action.

Plaintiff's claims are little more than an attempt to evade the bar on claims for negligent

investigation as New York State does not permit causes of action lmasategligent

investigation or prosecutioigeeRuss v. State Employees Federal Credit Union (SEF2®8

A.D.2d 791, 793 (N.Y. App. Div. 2002)‘d claim for negligent training in investigative
procedures is akin to a claim for negligent investigation or prosecution, which is oobti

in New YorK'); seealsqg Jenkins v. City of New York, 9CV-3539 (RLC), 1992 U.S. Dist.

LEXIS 8279, *2324 (S.D.N.Y. Jun. 15, 1992). Plaintiff is alleging that the IAB, while in the
process ofnvestigating his complaint, was negligent. Plaintiff has clearly pleadsehkgent
investigation, regardless of his phraseology. Because such a tort is not petmder New
York State Law, summary judgment must be granted for City Defendantssaiathi.
2. Plaintiff Cannot Transmogrify an Intentional Tort Into One of Negligence.

Even if Plaintiff were successful in distinguishing his claim from that of a negligent
investigation, this claim is duplicative of intentional torts already allege@ldiptiff, and is in
violation of New York States policy against the transmogrification of tor&ee Schmidt v.
Bishop 779 F. Supp. 321, 322 (S.D.N.Y. 1991) (dismgng negligence claim bRlaintiff
who alleged that her priest sexually abused her by stahlegv York Courts have rejected

uniformly such attempts to transmogrify intentional torts into negligéhdditchell v. Cty. of

Nassay 05 CV-4957 (SJF)(WDW), 2007 U.S. Dist. LEXIS 38711, #*42 (E.D.N.Y. May 24,
2007) (Plaintiff's creative attempt to describe her negligence claim as one for . . . negligent
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maintenance of equipment and negligent hiring and supervision, cannot circumvent [the] public

policy of the State of New YorK); Jenkins v. City of New York91-CV-3539 (RLC),1992 U.S.

Dist. LEXIS 8279, *2324 (S.D.N.Y. June 15, 1992) (dismissing negligence claims described as
negligent investigation, negligent training and negligent supervision, on the baEs/ofork s
public policy prohibiting causes of action for negligent prosecution or investigati

Plaintiff alleges that he was retaliated against by his superiors becauseatietgedly
negligent disclosure. However, elsewhere in the Third Amerdechplaint, he also asserts
independent, intentional causes of action against the City Defendants for teisetalation.
(Exhibit A at 11 2, 160301-313. This is precisely the sort of transmdgpation of torts from
intentional to negligent causes of action that New York State law bars.

Moreover, it is well settled that wherePRdaintiff pleads facts that support claims of
intentional torts, the same set of facts cannot also support a claim of negli§eeces.q.,
Naccarattp124 F. Supp. 2d &5 (‘[W]hen aPlaintiff brings exessive force and assault claims
which are premised upon a defendardllegedly intentional conduct, a negligence claim with
respect to the same conduct will not”)e.Thus, there is no good faith basis to proceed with a
purported claim of negligenceaiin against the City of New York for failure to keep I1AB
complaints confidential wherlaintiff has alleged the same conduct as an intentional tort under
42 U.S.C. § 1983.

B. IAB Did Not Owe Plaintiff a Duty of Confidentiality.

To state a claim for negligence under New York lavRlaintiff must plausibly allege
three elements:(1) the existence of a duty on defendamiart as télaintiff; (2) a breach of this

duty; and (3) injury to th@laintiff as a result theof.” Alfaro v. WalMart Stores, In¢.210 F.3d

111, 114 (2d Cir. 2000) (quoting Akins v. Glens Falls City Sch. Dist., 53 N.Y.2d 325, 333 (N.Y.
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1981)). In the absence of a duty, there is no breach, and without a breach, there is no liabilit

Pulka v. Edelman, 40 N.Y.2d 781, 782 (N.Y. 1976).

In order for the City of New York to owRlaintiff a duty of confidentiality, the City and

Plaintiff must first have dspecial relationship.McLean v. New York 12 N.Y.3d 194, 199

(N.Y. 2009). There are four requirements for the establishment of a spediahstigp with a
municipal entity:“(1) an assumption by the municipality, through promises or actions, of an
affirmative duty to act on behalf of the party who was injured; (2) knowledge on rthef plae
municipality s agents that inaction could lead to harm; (3) some form of direct contaetebet
the municipalitys agents and the injured party; and (4) thatyps justifiable reliance on the

municipality s affirmative undertaking.Cuffy v. New York 69 N.Y.2d 255, 260 (N.Y. 1987)

(citations omitted).
To the extenPlaintiff's argument is premised on the notion that IAB undertakes such a
duty forall complaining witnesseg®laintiff is mistaken. IAB existsto discipline officers within

the departmerit.Demaine v. Samuel29 F. Appx 671, 675 (2d Cir. 2002). It is the purpose and

duty of the IAB to act in the interests of justice and the City of New York, and itcshotilbe
imputed now with the duty to protect the confidentiality of every complainant with whom i
communicates. While maintaining the confidentiality of sources may be a nsrohay which
it achieves its goalPlaintiff has presented no evidence that supports the assumption that a
conversation with an investigator, absent some clear indication, will be kept coiafide

However, to the extent th&laintiff s argument is premised on the notion that IAB
explicitly undertook a duty to act on behalf of hgarsonally Plaintiff can provide no evidence
to support this allegatio Plaintiff cannot establish that there was a special relationship because

he explicitly told NYPD investigators with whom he spoke that he did not want to be anonymous
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and that he was not concerned with confidentiality. (56.1 9&) {Plaintiff: “therés no
confidentiality, theres no-- I'm -- I'm not being anonymous at &8ll. As such Plaintiff cannot
demonstrate that the City assumed any duty to protect his confidentiality.

Further, there is no evidence th&faintiff justifiably relied on any affirmative
undertaking. Without an explicit assurance by members of the IAB that they wairithim his
confidentiality, any reliance that his name would remain confidential would nottif@apls. In
fact, to establish thendividual’s justifiable reliancePlaintiff must show that the municipality
actions*lulled the injured party into a false sense of security and has thereby inducedh@m
to relax his own vigilance or to forego other available avenues of protédiaffy, 69 N.Y.2d
at 261. Plaintiff has not demonstrated how his reliance on IAB confidentiality aithered him
to relax his own vigilance or to forego other avenues of “protection.”

Finally, even if Plaintiff had requestedand been assured of his amgnity, there is
similarly no evidence that the municipalgyagents had any knowledge that inaction could lead
to harm. To this poin®laintiff has not produced a single item of evidence regarding the claimed
“notice” of this issue allegedly provided Iblye cases of Frank Pallestro and/or Adhyl Polanco.
Even if he hadPlaintiff has not presented evidence of which member of IAB allegedly breached
his confidentiality, nor whether that individual had any reason to knowPlaattiff would be
put in harms way by the alleged breach by way of the claimed experiences of Frank Pallestro
and/or Adhyl Polanco.

As a result of the foregoing there was no special relationship beflagniff and the

City, and the City did not owlaintiff any duty of confidentiay.
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C. Plaintiff's Claim of Negligent Disclosure Fails Because the Disclosure Was
Made to an Individual with a Right to That Information.

Even had there been a special relationship betwé&entiff and the Cityanda duty owed
on the part of the 1AB t®laintiff, Plaintiff's claim for“negligent disclosufenonetheless fails as
a matter of law. Where negligent disclosure of confidential informationoixerned, a
disclosure made to a party who had a right to the information cannot form the basigaiof.a cl

C.f., Rosen v. Arden Hill Hosp., 163 Misc.2d 70, 71 (N.Y. Sup. Ct. 1993) (summary judgment

proper where confidential information was disclosedstoneone with &right to full and
complete disclosufeof the records). The Court Rosenexplained thatany alleged procedural
negligence on the part of defendant or its employees cannot result in lighd#ytse recipient
of the information received no more than what she was entitled to under thédlaw.”

When IAB pursues charges against an officer that may lead to termination,fittext of
has due process rights, including a full adversarial hearing and the rifgdetdheir accuser.

See e.qg, Locurto v. Safir, 264 F.3d 154, 171 (2d Cir. 200Mtfen such a public employee is

terminated, procedural due process is satisfied if the government provides noticénaitelda
opportunity to be heard prior to termination, so long as a full adversarial dnearprovided
afterwards). The complaint specifically identifies defendant Caugieyhe individual that IAB
contacted; he is the only person with whom IAB is accused of trying to discussetiie of
Plaintiff' s accusationgExhibit A at { 135). He is also the individual whétaintiff accused of
misconduct, and, should he have béeought up on charges and specifications, he is the one
who would have had a right to the informat®laintiff provided that had led to his termination.
Similarly, though not expressly stated in his Third Amen@exnplaint, Plaintiff alleges that
defendat Mauriello was advised of the allegations of crime complaint manipulation that were

made against him bflaintiff. Because defendant Mauriello was brought up on charges and
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specifications with regard to that alleged misconduct, he had a right to thmatitm Plaintiff
provided in advance of any Departmental trial. (56.1 3&&).MAs a result, the information
allegedly disclosed, even if confidential, is not capable of forming the basislaimaunder
New York State law.

POINT IX

PLAINTIFF  CANNOT ASSERT A CLAIM
FOR MALICIOUS ABUSE OF PROCESS
BECAUSE HE WAS NOT HELD PURSUANT
TO LEGAL PROCESS.

Plaintiff asserts a claim of malicious abuse of process claiming that Cityhdefes
“issuedand/or commencetegal process to placelaintiff ADRIAN SCHOOLCRAFT under
falsearrestand imprisonment and to have him involuntarily committed to JHsI@ that they
did so“in order to obtain the collateral objective of preventiigintiff from appealing his
performance evaluation... [and to] prevenRJaintiff from dislosing the aforementioned
evidence of NYPD misconduct and corruptielaintiff had been collecting and documenting.
(Exhibit A at R66-269. The elements of a claim und8ection 1983or malicious abuse of

process are derived from state la@®aok v. Sheldon, 41 F.3d 73, 80 (2d Cir. 1994). Under New

York law, an abuse of process claim has three essential elements: (1) regsientlypsocess,
either civil or criminal, (2) anntent to do harm without excuse or justification, and (3) use of the

process in a perverted manner to obtain a collateral objective. Curiano v. Suozzi, 63 N.Y.2d 113,

116 (N.Y. 1984) (quoting Board of Edue. Farmingdale Classroom Teachers As88.N.Y.2d

397 (N.Y. 1975). HoweveRlaintiff cannot succeed on this claim as he was not held pursuant to

criminal legal process.

® Plaintiff's Third Amended Complaint makes clear that he is claiming malicious abusecetgrior his “arrest>
indicating that he believes he was held pursuant to unlanifalnal legal process. However, even if he had alleged
that he was held pursuant to unlawéiNil legal process, such a claim could not survive a summary judgment

-29.



Plaintiff does not allege that he was formally arrested, and processed threwsylstem,
resulting in a formal arrest and prosecution. TIRlgintiff seems to allege that the act of taking
him from his home in handcuffs to the Jamaica Hospital Medical Center acts as af typ
warrantless arrest. Howevdplaintiff is nonetheless foreclosed in his claim as a warrantless

arrest is not considered legalopess.See, e.q.Sforza v. City of New York 07 Civ. 6122

(DLC), 2009 US Dist. LEXIS 27358, *47 (S.D.N.Y. Mar. 31, 2009) (dismissing malicious abuse
of process claim becaus¥aintiff's warrantless arre$did not involve legal process; Shmueli

v. City of New York, 03CV-1195 (PAC), 2007 U.S. Dist. LEXIS 42012, at *31 (S.D.N.Y. June

7, 2007) (arrest without a warrant is not effectpdrsuant to a legal procé3ysThus,Plaintiff's
claim for malicious abuse of process based on criminal legal procesagretathis claimed
arrest must be dismissed.

POINT X

PLAINTIFF CANNOT SURVIVE SUMMARY
JUDGMENT ON ANY OF H IS THEORIES OF
MUNICIPAL LIABILITY.

Plaintiff alleges a single, yet convoluted, claim for municipal liability, which ba
summarized as a claim that the City has unconstitutional customs and policidy of (
intimidating, threatening, and retaliating against police officers when galide pofficers
challenge unlawful NYPD quota policies and/or attempt to disclose instancéklY&?D
corruption and police misconduct, fraud and breaches of the public’ t(Bstintentionally
“leaking officers 1AB complaints, (3) deliberate indifference to the proper training,
supervision, and discipline of supervisofgolicy making officials; and members of the

Internal Affairs Bureau“(AB”), despite allegations of illegal and/or unconstitutional conduct,

motion. Onlycriminal abuse of process is cognizable under Section 1983 because civil abuse of presexst do
amount to a deprivation of right&reen v. Mattingly 585 F.3d 97, 104 (2d Cir. 2009)(*“section 1983 liability . . .
may not be predicated on a claim of malicious abuse of . . . civil procegmtifgCook 41 F.3d at 7$B0).
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and (4) a quota system for NYPD officers, which includes a policy of awardingtive® to
officers who meet or exceed tlstop, summonsor arrestquotasand a policy of punishing
officers who fail to meet the quataExhibit A at B03). Plaintiff asserts that these policies
and/or practices resulted (1) the denial of his liberty without due process of law, (2) an
unlawful seizure and arrest not based upon probable cause, (3) excessivenpasedi upon
him, (4) summary punishment, (5) denial of his equal protection under the law, and (6ptenial
his right to free speeclExhibit A at 812).

To state a claim for municipal liability, Blaintiff must allege plausibly one of four
different types of violations: (A) the official responsible for establisimalicy, with respect to
the subject mattan question to the specific action, caused the alleged violation &fangiff’ s
rights; (B) the existence of an unlawful practice by subordinate offis@isermanent and well
settled to constitutécustom or usagéwith proof that this practice was so manifest as to imply
the acquiescence of poliegaking officials; (C) a failure to train or supervise that amounts to
“deliberate indifferenceto the rights of those with whom the municipdlgemployees interact;
or (D) the existence of a formalljmy, officially promulgated or adopted by a municipaltfy.

Further, according tdMonell and its progeny, in order to hold a municipality liable as a
“person” within the meaning of 81983, Rlaintiff must demonstrate that a policy or custom of
the City caused the deprivation of the injuRddintiff’s federal or constitutional rightSeg e.q,

Monell v. City of New York, et al. 436 U.S. 658, 6901 (1978); City of Canton v. Harris, 489

U.S. 378 (1989); Sarus v. Rotundo, 831 F.2d 397, 400 (2d Cir. 198B3)establishMonell

liability, the causal link must be strong; that is, the policy must bentloging forcé behind a

19 plainiff has not alleged the existence offarmal policy, officially promulgated or adopted by a municipdlity,
and thus, cannot proceed under the first of the four different teeafriaunicipal liability.Monell, 436 U.S. at 690.
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constitutional violatiori. Mercado v. City of New York08-CV-2855 (BSJ)(HP), 2011 U.S. Dist.

LEXIS 140430, at *23 (S.D.N.Y. Dec. 5, 2011) (quoting Monell, 436 BEt891, 694).

As discussed belowRlaintiff has not plausibly alleged any of the four theoriesohell
liability, and further cannot demonstrate through any admissible evidesiceven if a violation
of his constitutional rights occurred, that it was caused by a municipal policgaticet

A. Plaintiff Has Not Alleged Conduct By the Official Policy Maker.

Under the first theory of municipal liabilityPlaintiff must allege that the official
responsibledr establishing policy, with respect to the subject matter in question to thacspecif

action, caused the alleged violation of ®laintiff's rights.SeePembaur v. Cityf Cincinnatj

475 U.S. 469, 4884 (1986) (plurality opinion). To demonstrate that a municipal employee is a
policy maker, he must be shown to haveal decisioamaking authority over the challenged
act as a matter of State LaBeePembaur475 U.S. at 481 (policymaking authority may be
“granted directly by a legislative enactment or may be delegated by an offimabossesses
such authority). “Section 434(b)of the New York City Charter provides thaftlhe
commissioner shall be the chief executive officer of the police force. He shaltldngeable with

and responsible for the execution of all laws and the rules and regulations opanenéat’

Allen v. City of New York No. 03CV-2829 (KMW)(GWG), 2007 U.S. Dist. LEXIS 15, *59

(S.D.N.Y. Jan. 3, 2007) (concluding that the Assistant Chief was not the final pakeyrior
delaying the arraignment of arresteds¢)y.C Charter § 434(b). Plaintiff has not brought claims
against former Commissioner Raymond W. Kelly, and cannot demonstrate that undéoiikew
State law any of the City Defendants hatfinal policymaking authority to implement the
purported policies complained of Byaintiff. Accordingly,Plaintiff has not carried his burden to

show as a matter of law that any of the City Defendants involved in the allegetbumlbad
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any policymaking authority, and thddaintiff cannot succeed on the first theory of municipal
liability.
B. Plaintiff s Claim of anUnlawful Practice Fails Because He Has Not Alleged

and Cannot Show Conduct Sufficient to Demonstrate &Custom or Usagé
Indicating Acquiescence.

Under the second theory of municipal liability, a City may be held liable winere
existence of an unlawfulractice by subordinate officials is so permanent and well settled that it
constitutes &custom or usagé with proof that this practice was so manifest as to imply the

acquiescence of poliemaking officials.SeeCity of St. Louis v. Praprotnik, 485 U.S. 112, 127

30 (1985) (plurality opinion); Sorlucco v. New York Ci®plice Deft, 971 F.2d 864, 871 (2d

Cir. 1992). Plaintiff cannot maintain such a claim in this matter, as he cannot dexteomastr
pattern of conduct from a handful of unrelated and inadmissible allegations of uttiomst
conduct by lower level emplegs. Nor carPlaintiff rely on contemporaneous or subsequent
conduct to establish a pattern of violations that would suffice to put the City on notidéy, Fina
Plaintiff cannot demonstrate that any alleged practices were the moving force behind the
constitutional violations alleged herein.

1. Plaintiff's Claims of Intimidation and Threats of Retaliation and Intentionally
Leaking IAB Complaints Fail.

While the existence of a municipal policy may be inferred fronomsistentpattern of
informal acts or omissions by policy makers, a single isolated instancecohstitutional
conduct by a lower level municipal employee is not sufficient to base a finding ofipalnic

policy or, therefore, liability. City of Oklahoma v. Tuttle, 471 U.S. 808, 824 (1 esi V.

City of N.Y., 98CV-4899 (LMM), 2001 U.S. Dist. LEXIS 14561, at *1¥5 (S.D.N.Y. 2001)
(dismissing claim against City wheRdaintiff solely made allegations that abuse i@ammon

and weltknown,” which were insufficient to infer municipal policy or custorHgyes v. Perotta
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751 F. Supp. 2d 597, 601 (S.D.N.Y. 2010) (a “custom or policy cannot be shown by pointing to a
single instance of unconstitutional conduct by a mere employee of the [gover)n&mtucco
971 F.2d aB70 (municipality may not be held liable under § 1983 for isolated unconstitutional

acts of its employeesBantiago v. Campisi, 91 F. Supp. 2d 655,-885S.D.N.Y. 2000) “A

single incident of unconstitutional activity is insufficient to infer a custom, paticyractice as
required byMonell to impose municipal liability.).
Further,“a handful of isolated incidents insufficient to create a material fact intdispu

about the existence of any [] polityEscobar v. City of New York765 F. Supp. 2d 415, 420

(E.D.N.Y. 2011); see also Dettelis v. City of Buffalp 3 F. Supp. 2d 341, 348 (four
unconstitutional strigsearcles in addition to the incident in question in seven years failed as a

matter of law to constitute a custonBdwards v. City of New York, G8V-9407, 2005 U.S.

Dist. LEXIS 34376, at *33 (S.D.N.Y. Dec. 19, 2008)dnell “would be rendered sterile if, as
Plaintiff asserts, mere conclusory allegations of a few isolated incidentse.sufécient to hold

the municipality liablg); Giaccio v. City of New York 308 Fed. Appx. 470, 4742 (2d Cir.

2009) (identification of‘at most, only four examples of [alleged practice] . . . falls far short of
establishing a practice that is Spersistent or widespreads to justify the imposition of

municipal liability") (citation omitted);Davis v. City of New York 228 F. Supp. 2d 327, 346

(S.D.N.Y. 2002) (two incidents of unconstitutional conduct by level employees in a city
agency with over 35,000 employees can never provide a reasonable basis for &éinding
widespread or welsettled custori (emphasis in original). As discussed bel®Agintiff has not

met the burden of demonstrating so widespread, permanent, ansettleli a practice that it
constitutes a“‘custom or usageof the City of New York that itsexistence implies the

acquiescence of polieyaking officials.
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Plaintiff s theories of municipal liability include allegations that the NYPD
“[iIntimidat[ed] and threaten[ed] police officers with retaliation when saotice officers
challenge[d] unlawfuNYPD quota policies and “attempt[ed] to disclose instances of NYPD
corruption and police misconduct, fraud and breaches of the publit anst‘[r]etaliat[ed]
against police officers with suspensions and disciplinary hearings who discleseeraptto
disclose NYPD corruption and police miscondu€Exhibit A at 80Jiv)-(vi)). In addition to
his previously discussed claim faegligentlyleaking IAB complaintsPlaintiff also alleges a
theory of liability pursuant tdMonell based on officers allegedly intentionally leaking IAB
complaints(Exhibit A at BO3viii) ).

Although Plaintiff has not produced any admissible evidence of such misconduct, at best,
Plaintiff has alleged that three other officers, Adhyl Polanco, Frank Pallestro, &mih Jesrara
were treated similarly to him and were retaliated against for claimed whistlagla®6.1 at
199). Even assumingrguendothat these incidents are sufficiently similar to the purported
“patterri claim, these three incidents alone over a seven year time frame, given the tens of
thousands of police officers employed by the NYPD during that time period, falls cthor
alleging“a practice that was so persistent or widespread as to constitute a cussageowith

the force of law. Green v. City of New York465 F.3d 65, 80 (2d Cir. 2006) (citations and

internal quotes omitted

In Davis v. City of New York aPlaintiff's similarMonell claim of a widespread policy

of the NYPD to retaliate against its officers was dismissed on summary judgrapité diee fact
that thePlaintiff there produced two witnesses to testify about that claimed p&layis 228
F.Supp.2d at 344. Further, though an NYPD lieutenant who testified in discovery stated that the

police had such a retaliatory policy, his evidence was deemed insufficieme asurt felt it
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significant that the lieutendsttestimony was badegrimarily on anecdotal evidende. Of the
evidence put forward bilaintiff regarding the three claimed whistleblowers, for at least Officer
Frank PallestroPlaintiff has only stated thatews reportsallege support his belief that Officer
Pallestro taims that he was retaliated against due to a quota policy, but has not presented any
admissible evidence regarding this individeatlaims of retaliation(56.1 at 100). This is
precisely the sort of anecdotal evidence that Ditiad to be insufficient.

Not only hasPlaintiff failed to present any evidence of a single other instance of
retaliation by suspending and disciplining officers who disclose or attempt tosgiSdYPD
corruption and police misconduct, FRiaintiff has not alleged that this same conduct happened
to him Plaintiff has not and cannot allege that he attendsthgle disciplinary hearing for
disclosing or attempting to disclose NYPD corruption and police misconduct. The most that
Plaintiff can arguevas that he was suspended on October 31, 2009 for refusing to return to the
81 Precinct after being accused of leaving without authorization, and thereafiespended
for refusing to return to work after he was released from JHMC on November 6, 2009. (56.1 at
1170-71). Plaintiff cannot cite to any evidence that any such suspension was the resslt of h
attempted disclosure of NYPD corruption and police misconduct. Similarly, withdreégar
Plaintiff s claim that IAB intentionally leaked complaint8laintiff has not presented any
evidence in discovery thainy member of the NYPD intentionally leaked information about his
IAB complaint. (56.1 at 95). Further, beyond two allegations relating to Adhyl Polanco and
Frank Pallestro based on media reparentioned byPlaintiff in his Third AmendedComplaint,
Plaintiff has not presented any evidence that any other officers intentionally leaBed IA
complaints(Exhibit A at 1860-361).

2. Contemporaneous Conduct Cannot Establish a Pattern of Violations to Put
the City on Notice.
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Additionally, with respect to the relevant timeframe, with the exception ofpbos
Ferrara, the allegations of misconduct against other officers claimélabtiff occurred in
September to December 2009, concurrently with the misooradieged byPlaintiff. (56.1 at
19103-104) Therefore, such contemporaneous activity could not have provided notice to the
City that more training or supervision was necessary to &laithtiff’s alleged constitutional
deprivation, nor could they have caused City Defendants to believe that thegwcgage in the

misconduct alleged b¥laintiff without consequenceCf. Connick v. Thompson, 131 S. Ct.

1350, 1360 n.7 (2011 contemporaneous or subsequent conduct cannot establish a pattern of
violations that would provide notice to the city and the opportunity to conform to constitutional
dictate$) (internal quotation omitted).

3. Plaintiff Fails To Establish A Causal Connection.

Importantly, even iPlaintiff were first able td prove the existence of a municipal policy
or custom in order to show that the municipality took some action that caused him injutes.
Plaintiff must establish a causal connectioan affirmatve link — between the policy and the

deprivation of his constitutional rightsVippolis v. Vill. of Haverstraw, 768 F.2d 40, 44 (2d Cir.

1985) (internal quotation marks and citation omitted). Therefore, in order to sucneed
municipal liability claim,Plaintiff must establish that an identified municipal policy or practice

was“the moving force [behind] the constitutional violation.” Monell, 436 U.S. at 694.

Not only does Plaintiff fail to state a policy but he fails to allege facts or peoduc
evidence from which the Court may infer an actual causal link between toencmispolicy and

alleged constitutional vioteon. SeeCuevas v. City of New York, No. 6ZV-4169 (LAP), 2009

U.S. Dist. LEXIS 114984, at *12 (S.D.N.Y. Dec. 7, 2009B4ldly asserting that Plainti§
injuries are the result of the Cigypolicies does not show this Court what the policy is or how
that policy subjected Plaintiff to suffer the denial of a constitutional "jgflaintiff merely
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states conclusory allegations without providing evidence of how such a policy iafroamgkis
constitutional rights. It is utterly unclear hd®iaintiff makes the logical leap from a quota policy
to Plaintiff's claimed unlawful search and seizure, and claims of excessive force. Thités all t
more evident given the fact th@taintiff has not provided evidence that any police officer other
than Adrian Schoolcraft has been falsely arrested, committed to a psydmiepital against his
will, and/or subgcted to excessive force. Nor dalaintiff identify another officer who has even
made the same allegations Risintiff herein. AsPlaintiff’s boilerplate language and dearth of
evidence is insufficient to demonstrate how a City policy directly causech&im, summary
judgment for City Defendants should be grantedPt@intiff’ s Monell claim based on a theory of

a widespread unconstitutional practice.

C. Plaintiff Cannot Demonstrate Deliberate Indifference.

The third method by which Rlaintiff can hold a municipality liable is by demonstrating
a failure to train or supervise that amount§deliberate indifferenceto the rights of those with

whom the municipalitys employees interacCity of Canton, 489 U.Sat 388. “[D]eliberate

indifference is a stringent standard of fault, requiring proof that a municipal actor disrdgarde

known or obvious consequence of his actioBd. Of Cnty. Comrirs of Bryan Cnty. v. Brown

520 U.S. 397, 410 (1997) (quoting City of Canton, 489 U.S. at 388) (emphasis added).
Some appellate decisions use varying terminologyh sag“tacit authorizatioh or
“constructive acquiescenteto describe the same concept as deliberate indifferdhce.

Reynolds v. Giuliani, 506 F.3d 183, 192 (2d Cir. 2007) (municipal liability appropriate if

policymakers*halve] acquiesced in or tacitly authorized its subordihataawful action3);

Amnesty Am. v. Towrof W. Hartford 361 F.3d 113, 126 (2d Cir. 2004) (equatiuigliberate

indifferencé with “acquiescencg; Zahra v. Town of Southold, 48 F.3d 674, 685 (2d Cir. 1995)

(equating ‘deliberate indifference with “tacit authorizatiot); Sorluccg 971 F.2d at871
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(subordinatesdiscriminatory actions can give rise to municipal liability if thlescriminatory
practice [is] so manifest as to imply the sbtactive acquiescence of senior poliogking
officials”). Whether policymakers afeleliberately indifferent, or are said tdtacitly authorizé
or “acquiesce in subordinatéswrongdoing, the foundation of this state of mind remains the
same: The righin question must béclearly establishédin order for policymakers tbtacitly
authorize” or “acquiesce in unlawful conduct such that their authorization or acquiescence

amounts to dpolicy” decision. See generall\Brown, 520 U.S. at4078 & 419 (Souter, J.

dissenting)Young, 160 F.3d at 904.
In order to prove a deliberate indifference claitaintiff must show that the City

alleged failure to train or supervise proximately caused his infeg.e.q, Connick 131 S. Ct.

at 135960. But,“[w]here the proper responsdo follow onés oath, not to commit the crime of
perjury, and to avoid prosecuting the innocerg obvious to all without training or supervision,
then the failure to train or sapvise is generally noso likely to produce a wrong decision as to
support an inference of deliberate indifference by city policymakers to the toetain or

supervise.'Walker v. City of New York, 974 F.2d 293, 2390 (2d Cir. 1992)cert. denied507

U.S. 961 (1993). For this reasd?laintiff's claim based on the Cityalleged failure to train or
supervise supervisory personnel to ensure that they do not unlawfully search and ssidsea m
of the service, use excessive force, and falsely commit them to a hospiisy, féais as a
matter of law.

1. Plaintiff Cannot Demonstrate Deliberate Indifference to Disciplining
Supenisors.

One ofPlaintiff's theories oMonell liability is that the City[d]isplay[ed] a deliberate
indifference to disciplining supervisors, despite allegations of illegaloandiconstitutional

conduct,” which is expanded on latdy stating that th€ deliberate indifference to proper
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training, supervising and/or disciplining of policy making officials such as defnidéARINO,
NELSON and MAURIELLO constituted explicit and/or tacit approval of their illegad
unconstitutional conduct(Exhibit A at 806).

To establish @&onell claim based on a theory of inadequate supervision or discipline,

Plaintiffs must first show that the need for more or better supervision or discipline is so obvious
that a failureto do so could properly be characterized as deliberate indiffer@aeBrown, 520

U.S. at410;Vann v. City of New York, 72 F.3d 1040, 1049 (2d Cir. 1995); Powell v. Gardner

891 F.2d 1039, 1048d Cir. 1989). As such, onl§municipal inaction such as thpersistent
failure to discipline subordinates who vitdacivil rights [can] give rise to an inference of an
unlawful municipal policy of ratification of unconstitutional conduct within the mearmihg

Monell.” Searles v. Pompilio652 F. Supp. 2d 432, 443 (S.D.N.Y. 2009) (quotdaiista v.

Rodriguez, 702 F.2d 393, 397 (2d Cir. 1983) (emphasis added).
The failure to discipline an individual officer is insufficient to establish liabilityelobon

failure-to-discipline.Searles 652 F. Supp. 2d at44-45;see alsHill v. City of New York, 03

CV-1283 (ARR), 2005 U.S. Dist. LEXIS 38926, *31 (E.D.N.Y. Dec. 29, 2005) (alleged
failure of NYPD to take disciplinary or invesétpry action against officer who was found by
CCRB to use excessive force and another officer who CCRB conclisthedild be further
investigated...suggests, at most, negligent administration or one isolateahirafidereaucratic
inactior’ which “does not rise to the level of an actionable violatip(citing Amnesty Am, 361

F.3d at128); Mahan v. City of New York, 0€CV-6645 (DGT), 2005 U.S. Dist. LEXIS 14322,

*14-24 (E.D.N.Y. July 19, 2005) Plaintiffs’ evidence of one allegedly inadequate investigation

into one CCRB complaint against one officer does not support the kind a&msysie
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indictment present in [cases where failure to train or discipline theoriesall@need to survive
summary judgment]).

While “deliberate indifference may be inferred if [repeated complaints of civil rights
violations] are followed by no meaningfattempt on the part of the municipality to investigate
or to forestall further incidentsyvann 72 F. 3d at 1049, where investigations were done or
attempted and investigators determined that the claims were not justified eatveast not

demonstrated to have validit]aintiff cannot sustain his claingeeYang Feng Zhao v. New

York, 656 F.Supp.2d 375, 397 (S.D.N.Y. 2009); Thomas v. Roach, 165 F.3d 137, 145 (2d Cir.

1999) Plaintiff failed to meet burden of establishing deliberate indifference where murticipali
investigated, but did not substeté, prior allegations of misconduct against officeZghra v.

Town of Southold, 48 F.3d 674, 685 (2d Cir. 1995) (affirming dismissal of § 1983 claim against

municipality where defendant town hired lawyer to investigate complaint, notavithet
Plaintiff' s claim that this was merely done for shoMahan 2005U.S. Dist. LEXIS 14322,
*14-24 (summary judgment granted to City on failure to supervise or discidiomell claim
where NYPD actually investigated the six complaints brought againdeteadant officer, even
though they failedo substantiate the allegations).

Similarly, allegations that were not substantiated cannot be used to supgyorted

claim.See, e.g.Simms v. City of New York480 Fed. Appx. 627, 630 (2d Cir. 2012) (citation to

prior unsubstantiated lawsutdoes not support an inference th&ajntiff's] injuries were

caused by the Cityg failure to train its employeé$, Rodriguez v. Cityof New York 11-CV-

515 (ALC)(GWG), Slip Op. at 10 (S.D.N.Y. Mar. 15, 201@)tation to settled lawsuits to

support _Monell claim “are tantamount to unsubstantiated accusations, which are wholly

insufficient to supportein inference [of a policy or practicg).(citing Marcel v. City of New
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York, 88CV-7017 (LLS), 1990 U.S. Dist. LEXIS 4094, *Z8} (S.D.N.Y. Apr. 11, 1990));

Osterhoudt v. City of New York, 1GV-3173 (RJD)(RML), 2012 U.S. Dist. LEXIS 139700, *4

(E.D.NY. Sept. 27, 2012) ((while unsubstantiated allegations can be considered whengdecidin
whether a@vonell claim is plausible in the context of a Rule 12 motigm]ere allegations have
little, if any, probative force and by themsedveould hardly prevent summary judgmeént.

Brown v. Pritchard, 02£V-214S (HBS), 2011 U.S. Dist. LEXIS 72486, *19 (W.D.N.Y. July 6,

2011) (unsubstantiated grievances are only charges not actual findings of abuseytbattima
basis for liability”); Rasmussen766 F. Supp. 2d a409-10 (granting summary judgment on
Monell claim where proof of policy or practice came franter alia, unsubstantiated complaints
and lawsuits). Even when allegations of misconduct are substantiated, if theyt amnilar to

the allegations in the complaint, they are irrelevamraving aMonell claim. Pacheco v. City of

New York, et al.234 F.R.D. 53, 55 (E.D.N.Y. 2006).

In addition, as with failur¢o-train and failure tesupervise, @laintiff must establish a
sufficient nexus between the municipalgyailure and thélaintiff's injury. SeevVann 72 F.3d
at 1051. To succeed on a theory of mypatiliability in this type of claimPlaintiff must prove
more thari'but for’ causation-i.e., that but for the alleged inadequate supervision or discipline .
. . he would not have been injured. Plaintiff must demonstrate that the mufipope}” at

issue was thémoving forcé behind his injuriesSeeAmeduri v. Vill. of Frankfort, 2014 U.S.

Dist. LEXIS 44564, *55-66 (N.D.N.Y. Mar. 31, 2014) (citing City of Canton, 489 U.S. at 389).
In the instant matteRlaintiff offers no facts giving rise to a plausible inference that any

alleged deficiency in the hiring, supervision, or failure to discipline Marino, Mayriand

Nelson manifesteddeliberate indifferenceto Plaintiff's rights. InsteadPlaintiff lists myriad

allegations against defendants Marino, Mauriello, and Nelson, which have no bearing on the
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allegations against the individuals mg matter. To be cleal/aintiff has alleged that defendant
Marino used excessive force against h{®6.1 at $5) and alleges that defendants Marino,
Mauriello, and Nelson all personally engaged in unlawfutcdess and seizures @flaintiff.
(Exhibit A at 1153, 163, 169)Notably, however, there have been no substantiated incidents
involving any allegation that any physical force whatsoever was used by Maring inc&dent,

and there are no substantiated allegations of unlawful search or seizure, conspretajiabon
against any of these defendants. (56.11&798). Plaintiff instead relies on unsubstantiated
complaints of unrelated misconduct. (Exhibit A at §%224) However, as discussexiprg a

list of complaints cannot by itself justifa finding of deliberate indifference B&aintiff has not
uncovered any evidence that the allegations made against defendants Maurigho, kia
Nelson over the course of their careers were not investigated. Accordingly, ateliber
indifference cannabe inferred from these unsubstantiated or unfounded complaints and there is

simply no plausible claim for Mondihability against the City of New York.

Also fatal to Plaintiff's claim is that he cannot establish that any alleged failure to
discipline Marino, Mauriello, or Nelson was causally related to any of theeasjget forth in
Plaintiff' s complaint.SeeReynolds 506 F.3d afl92. As evidenced bRlaintiff's pleading and
the evidence presented in discovery, Marino, Mauriello, and Nslgpavious miscondutivas
of a different kind and magnitude than the assault alleged in the conip&eeAmeduri 2014
U.S. Dist. LEXIS 44564at *65. ThereforePlaintiffs Monell claim against the City of New
York must be dismissed for want of proximate causation. Accordingly, defendans Eitirtled
to summay judgment onPlaintiff's Monell claims predicated on failure to supervise or
discipline.

2. Plaintiff Has Not Brought Claims Against Any Policy Makers.
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Plaintiff claims that the City exercised deliberate indifference to the progiainty,
supervision, and discipline dpolicy making officials, (Exhibit A at 806) and by doing so,
presumably attempts to claim tt{@v]here a final policymaker is the actor, a single action taken

by a municipality is sufficient to expose it liability.” Rubio v. Cty. of Suffolk, 0ACV-1806

(TCP),2007 U.S. Dist. LEXIS 75344, *17-18 (E.D.N.Y. Oct. 9, 2007) (cithmmbaur475 U.S.
at 480).As discussesuprg none of the City Defendants is a final policymaker. Accordingly,
Plaintiff s claim that the NYPD exercised deliberate indifference to the proper training,
supervision, and discipline dfpolicymaking officials, and ary attempt to assert municipal
liability based on the acts of a policymaking official should be dismissed.

3. Failure to Train.

Another of Plaintiff's theories of municipal liability is thédeliberate indifference to
proper training and supervision of the dmtal Affairs Bureau regarding maintaining the
confidentiality of complainants.(Exhibit A at 807). In order to establish a claim based on a
lack of training,Plaintiff must demonstrate the failure to train was so egregious as to demonstrate

a deliberate indifference to his constitutional righfsty of Canton, 489 U.S. aB85. ‘A

municipality s culpability for a deprivatin of rights is at its most tenuous where a claim turns on

a failure to trairf. Connick 131 S. Ct. at 1359 (citing Oklahoma City v. Tuttle, 471 U.82at

823). In order to prove claim of deliberate indifference,Pdaintiff ultimately must identify*a
specific deficiency in the citg training program and establish that that deficiencglssely
related to the ultimate injurysuch that it‘actually causeédthe constitutionaldeprivation’”

Amnesty Am, 361 F.3d atl29 (quoting_City of Canton 489 U.S. aB91). In other words, a

Plaintiff must demonstrate that the municipal emplog&eshortcomings . . . resulted from . . . a
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faulty training prograrnrather than from negligent implementation of a sound program or other,

unrelated circumstancédd. at 12930 (quotingCity of Canton, 489 U.S. at 390-91).

Importantly, the Second Circuit has held th#te simple recitation that there was a
failure to train municipal employees . . . does not suffice to allege that a muniggbamcor
policy caused théPlaintiff's injury in the absence of allegations of fact tending to support, at

least circumstantially, such an inferericBwares v. City of New York985F.2d 94, 100 (2d

Cir. 1993);see alsorriano v. Harrison, 895 F.Supp.2d 526, 540 (S.D.N.Y. 201R)a(ntiff's

mere claim that the Town failed to train and supervise its police officers is golaigesssertion

is insufficient, without more, to stateMonell claim.”). Moreover, the Supreme Cowidecision

in Connickhas arguably madthe pleading standard even higher fdr983Plaintiffs asserting
claims against municipalitie€onnick 131 S. Ct. at 1365 (finding the standard set forth in
Walker insufficient to support municipal liability)! Plaintiff’s Third AmendedComplaint does
not allege, and subsequent discovery has not revealed, any specific definigheyCitys
training that is‘closely related to the ultimate injurguffered byPlaintiff, and discovery has not
produced any indication that members of the service were either not trained teport t
misconduct of other officers to their supervisors and/or the IAB, or not trained toamaint
confidentiality. Additionally, as discussedpra no evidence has been discovered of sufficiently
similar instances of constitutional violations that would put the City on notice ok toe
improve its trainingSeeConnick 131 S. Ct. at 1360 (four allegations of misconduct within ten

years could not have put policymaker on notice that the training was inadequate).

™ Walker required aPlainiff alleging deliberate indifference to show: (that a policymaker knowso a moral
certainty that her employees will confront a given situatiofg) “that the situation either presents the employee
with a difficult choice of the sort that training or supervision will maéss difficult or that there is a history of
employees mishandling the situatiband (3)“that the wrong choice by the . . . employee will frequently cause the
deprivation of a citizers constitutional rights.Walker, 974 F.2d a297-98.

-45 -



Plaintiff has not made a showing that the conduct alleged in this action resulted from
faulty training program, and in fadglaintiff s own police practices expeaestified that‘the
New York City Police Department is a model police department and its practicegtanethe
standards of police departments throughout the United States, and certainly Newtateik S
(56.1 at 105) Accordingly, summary judgment should be granted to defendant City on
Plaintiff's Section 1983 claim of inadequate training and supervision.

D. Plaintiff Must Establish a Violation of His Constitutional Rights to Asset
Municipal Liability.

Where aPlaintiff has failed to establish a vidilan of his constitutional rights, there is no

basis for a claim of municipal liability. City of Los Angeles v. Helld75 U.S. 796, 799

(1986)(if Plaintiff cannot shovthat her constitutional rights were violated by a City actor, then

there cannot b®lonell liability); Martinez v. City of New York, No. 0&€V-5671 (WHP), 2008

U.S. Dist. LEXIS 49203, at *12 (S.D.N.Y. June 27, 20@8)d Martinez v. Muentes, 340 Fed.

Appx. 700 (2d Cir. July 27, 2009)A municipality cannot be liable for acts by its employees
which are not constitutional violation}.”

1. Plaintiff Has Not Alleged a Valid First Amendment Claim for Retaliation.

As discussedsupra Plaintiff has no First Amendment claim against any individual
defendant, accordingly, hidonell claim against the City based on a policy or practice of First

Amendment retaliation must also fal.g, Gangadeen v. City of New Yorl654 F. Supp. 2d

169, 191 n.17 (S.D.N.Y. 2009) (citing Segal vtyGif New York 459 F.3d 207, 219 (2d Cir.

2006)).

2. Plaintiff's Claims of An Alleged Quota Fail.

Plaintiff allegesMonell theories of liability based on a Departmeritaiota”, including

“creating a quotas system for NYPD subortinafficers requiring the officers to issue a certain
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number of stops arresting or summonses per month and year regardless of prabsdile
“awarding incentives to officers who meet or exceed the required numbkpsf arresting, or
summonses according to NYPDquotd, and “punishing officers who fail to meet the required
number of stops, arrests, summonsegstablishecdoy NYPD's quotd. (Exhibit A at 803).
Plaintiff hasnot produced any evidence during discovery indicatingtthere wasor is a quota
system requiring officers to isswe makea certain number oftops, arrests, aummonses per
month and year regardless of probable cafise fact, plaintiff has never issued a summons or
made an arrest without probable caisé.1 at 106).Similarly, hedoes not recall the specifics
of any incident where he saw another police officer issue a summons or makestrabsent
probable cause. (56.1 at 1107).

Further, even assuming there was a set number of stops, arrestsynoonses that
officers in the NYPDwere asked tanakeissue per monthegardless of probable cause
reasonable suspicion, there is no evidence of a policy of either punishing offfeeifailed to
meet that number or awardhg incentives to officers whanet or exceeed the number.
Moreover,even acceptinglaintiff's allegation of a quota as truelaintiff cannot show thany
such quota policgausedhis claimed constitutional injuriegs he musipr eventhat itwas more
than a single isolated instanof unconstitutional conduct by a lower level municipal employee.

Therefore, City Defendants are entitled to summary judgmeRtantiff’s Monell claim

against the City based on a quota policy.

12|n fact, Plaintiff testified that he didn “recall any specific numbérpf summonses that officers were required to
issue, and could not even recall a single incident where a supervisor oniaréal issue a specific number of
summonseg56.1 at ).

13 paintiff could not provide the name of a single other officer that hewkio have been retaliated against in the
same manner that he had beg6.1 at §) (cannot name another officer who lost overtime for not meeting the
guota);(56.1 at #) (cannot name another officer who lost the ability to request overt{B&); at $) (cannot name
another officer who had to issue certain number of summonses to tetthiasen tour)(56.1 at $) (cannot name
another officer who was denied a day off for failing to meet the quotaypolic
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POINT Xl

PLAINTIFF IS NOT ENTITLED TO
DECLARATORY OR INJUNCTIVE RELIEF.

Plaintiff's Third Amended ©mplaint seeksleclaratory judgmentin favor of plaintiff
and against each of the defendafitaling that the defendants’ conduct was unlawful, including
without limitation findings that the claims for relief have been established; that the practices and
policies of the NYPD on quotas for stops, summons and arrests andattipulation and
downgrading of crime reports are unlawful; that the practicespatidies for falsifcation of
training records are unlawful; and that the NYPD aHdAC records should be expunged to the
extent that those records suggest fhaintiff is (or ever was) emotional disturbed, or suffering
from a mental illnesor dangerous to himself or otls€ For the reasons set forth below,
plaintiff's requests should be denied in their entirety.

Declaratory relief is intended to enable parties to adjudicate claims befoze sitle

suffers great damageSeeln re Combustible Equip. Assoc., 838 F.2d 35 (2d Cir. 1988).

“[ D]eclaratory reliefwhile equitable in nature, is barred by #leventh Amendmeritvhen it

would serve tadeclare only past actis in violation of federal law."Neroni v. CoccomaNo.

3:13-CV-1340 (GLS/DEP), 2014 U.S. Dist. LEXIS 76547, at *9 (N.D.N.Y. June 5,

2014)(citation omitted).SeeWard v. Thomas, 207 F.3d 114, 119 (2d Cir. 2q@exlaratory

relief inappropriatdor past actions because all damages already have accaoe@ynment

Employees Ins. Co. v. Saco, No. C2~5633 (NGG/MDG), 2014 U.S. Dist. LEXIS 20919, at *7
(E.D.N.Y. Feb. 18, 2014) prospectivaleclaratory relieEannot be useddely to adjudicate [a
defendant’s] past conduct{titation omitted)). Here, plaintiff seeks to have the past actions of
the defendants declareshlawful and in violation of federal law, namely 42 U.S.C. §1983. As

therequested declaratory relieuld violakt the Eleventh Amendment,tustbe denied.
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To the extent the Court construes plaintiff's request as one for injametief,it fares no
better. To obtain permanent injunctive relief, the plaintiff must demonstrate that he walr suff
irreparable harm should the injunctiba denied as well as actual success on the merits of his

claim. SeeOgnibene v. Parke$71 F.3d 174, 182 (2d Cir. 2012)reparable harm requires an

“injury that is neither remote nor speculative, but actual and imminent and that tennot

remedied g an award of monetary damade3aniels v. Murphy, 2013 U.S. Dist. LEXIS 19059,

at *3 (D. Conn. Feb. 12, 2018juotingForest Ciy Daly Housing, Inc. v. Town of North

Hempstead 175 F.3d 144, 153 (2d Cir. 199®)ternal quotation marks omitted).X.M.S.

Corp. v. Friedman, 948 F. Supp. 2d 319, 336 (S.D.N.Y. 20i3he “harm can be remedied in

money damagegthat] is the antithesis of irreparable harm, and such a fact requitethéha
Court not find an irreparable injuryld. (internal quotation marks omitted).

There is absolutely no evidence in the record to show that plauitiféufferanyharm if
his New York City Police Departmestrecords are not expungear is there any evidence that
Plaintiff has already suffered harm as a result of any information contained withinyRB N
personnel file.To the extent that plaintiff will argue that his futeployment possibilities will
be threatened if this information is disclosed to prospective employers, fplaaginot been
denied any employment possibilities because of his NYPD records and thereviderce in
the record which suggests otherwise. To be sure, plaintiff claims to have applied for
approximately fiftyjobs since October 2009. (56.1 at J188)Although none of theejobs were
offered to him, he admits that he has never been given a reasamtfdreing offered
employment.(56.1 at 118). Thus, anyharmis both remote and speculative. Nonetheless,

assuming plaintiff attempts to seek employment in the futinexe are countless safeguards

4 During discovery, defendants requested copies of any job applications sdbhyttplaintiff. Plaintiff never
provided any and confirmed via affidavit that he was not in possestany such documents.
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already in place to protect againghe disclosure of private and/or sensitive information
including, but not limited tothe New York State Public Officers’ Law §87(2) and H.l.P.A%A.
Accordingly, plaintiff's claims for both declaratory and injunctive rehefistbe denied as a
matter of law.

CONCLUSION

For the foregoing reasons, City Defendanspeetfully request that the Court grant their
motion for summary judgment pursuant #&pFR. Civ. P.56.

Dated: New York, New York
January 30, 2014

Respectfully submitted

ZACHARY W. CARTER

Corporation Counsel of th@ity of New York
Attorneys for City Defendants

100 Church Street, Room 3-212

New York, New York 10007

(212) 356-2386

By: /s
Ryan Shaffer
Senior Counsel

> New York State Public Officers’ Law §87(2)(b) gpects against the disclosure of information that would
constitute an would constitute an unwarranted invasion of perpdumaty. Moreover, H.l.P.A.A. provides federal
protections for individually identifiable health information helddmwered entitieand their business associates and
gives patients an array of rights with respect to that information.
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