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EXHIBIT

LAOE ARBTRATION TRIBUNAL

o 7vs Matter of the Arbitration Dok m

bhatweern
OPINION and AWARD
TATRCOMEN' S BENEVOLENT ASSOMTATION Cased A-10699-04
OF THE CITY CF LIEW ZORIK, IMT. . iLakot Ltw §215-a
) at the 75th Precinct)
and

THE CITY OF NEW YORK
POLICE DEPARTMENT

NEW YORX CITY

BRFORE: Bonnie Siber Weiasbock, Arbitrator

APPEARANCES :
For the Union:

For the Bmployer:

David M. Nicholson, Esg. - Assistant
General Caunsel
Rebert MaCarthy, Beq. and C1ifford

Scott, Bsg. - staff Attorney
Youngji Lee - Intexn
Sqt. dohn Decdato, Jr. - Witness (by
subpcaena)

P.O. David Valez - Qxilevant

Sgt. Andrew Cunningham - Witness (by
subpoena)

Sgt. Roger Lurch - Witness (by subpoena)

John Giangrasso - PBA 3orough
Representative

P.0. Chyxis Rykert - 75th Pct.

Joseph Alejandro - Treasurer

P.0, Anthony Saxrics - 75th Pct.

P.0. Peter Figoski - 75th Pct.

Jason R. Stanevich, Esg. - Assistant
General Counse,, OLR

Deborah Gaines, Bsqg. - General Counesel,
OLR

John Beirne - Deputy Commissionex

Deputy Chief George Anderson - Executive
O0fficer, Personnel Buraau

Deputy Chief Michael Marinc - Witness

Deputy Ingpectox Thomas Moran - Witness

L. Bernard Whalen - NYPD

ingp. James McCabe - NYPD
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patrolmen’s Benevolent Association of The City of New
vork, inc., ("Union") and The city of New York - New York City
Police Department_(“Employer“, toity", or 'Department!) are
partias to a soliective bargaining agreement effective 1989-2000,
as anended {("Agreement'), which provides for the arbitracion of
unresclved grievances. The grievance procedure of the Agreement
wae utilized suraaent to New York Etste Labor Law §215-a to
adjudicate.a claim under that statutory provision. The parties
appeared before the undersigned on June 16 and 17, 2005 for a
hearing on the mattes described below, The hearing was
trenscribed.} The partiee had full and Ffair cpportuniby Lo
present. avidence and argument, to engage in the examination and
crose-axamination of sworn (or affirmed) witnesses, and othexwise
to support their respective positions. The record wasg declared
closed upon the Arbitrator’s recaipt of the parties’ closing

Briefs.

I8SUE
At the hearing on June 16, 2005, the parties were
unable to agree upon the framing of the igsus. Howaver, the
partigs did comsent Lo allow thie Arblvzetor to [rawe Lhe issue.
h

(TR at 22-23). Upon concideration of the arguments of the

parties, the Arbitrater finds the issue in this proceeding to be:

i -

1 peferences “o the transcribed record of hearing appear
herein as "TR at --." Jaink exhibits are referred to asa nJIoint--",
Union exhibits are "U--" and City exhibite are "C--."
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Did the New York City Police Department violate New
York State Labor Law Section 215-a by establishing and
maintaining a summons guota for traffic violations in
the 75th Precinct and by penalizing officers for
failing to meet the stated number of traffic
violations, including parking, standing and stopping?
If so, what shall e the . remedy?

BACKGROUND
This case arlses under Section 215-a of the New York
State Labor Law, which permits allaged violations of that section
to be brought to arbitration pursuant to the procedures contained
in a collective bargaining agreement. AS quoted below, Section
215-a of the Labor Law makes it illegal "to transfer or otherwise
penalize" an employee because of a failure to meet a quﬁta for

vraffic viclations.?

The Union contends that in the 75th Precinct (located
in the Bust New York section of Brooklyn), ke Police Department
established quotas for: (a) moving violations, (b) parking
tickets, (¢) quality of life summonses and (d) arrests, and then
penalized police officexs when they did not meet those quotas.
The Union alleges this to be a clear violation of Section 215-a

and asks <hat the Dapcortment be directed to: fa) cease and dwsist
LR . i W

1]

from enforcing a traffic gummens quota in the 75Lh Pet;: (b

ety et

instruct its supervising officere about the pratutory prohibition

of traffic summons quotas; (¢) expunge all negative performance

2 por purposes of thie Opinion and Award, the phrase 'traffic

violationa" frmm Labor Law §215-a ie wged irntevrshanmeshly with the
phrase ‘"vehicular offenses" from the Department’s Performance
BEvaluation foxrm. Both include "parking, standing or stopping”
infractions.
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avaluations from police officers’ personnel files based on their

Pailure to meet the traffi¢ summons quota; (d) reverse any other
penalties imposed against police officers based on such negative
performance evaluations; (e) restors affecred officers, it
desired, to their previous assignments; (f) reirburse police
officers for any lost wagas; and (g) post notice of the violation
in a location within the 75th Precinct. (Brief at p. 7).

The Zity, on the other hand, firse ineiets that it did
not have any "guotas' for ticket writing. While there may have
been performance guidelines which included the aumber of
summonses the supe?wiscis‘&xpected the police officers ro writa,
ths City uraes that no employee was transfierred, reassigned or in
any way penalized solely for failing to reach a target number of
summonses., The City further maintaine that if any employees were
transferred or reasgigned, this personnel actlon was taken ae
result of the totality of their record and based on the decision
of a Borough Review Board.

The City urges that Labor Law Section 215-4 proniinive
the Employer from sffscting sa zoploves’s emplovment. golely fow
failing to meet a ticket cuota for vehicular offenars. The Oty
insists that the performance evaluations have numerous
performance areas, and it did not take any action based gglely on
an officer‘s failure to write sufficient numbers of vehicular
summoniges. inetead, aay ofbicers transferred or reagsigned were
moved because their overall performance was deficlent, not just

their ievei of ticket writing for traffic vielations. The
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Employer urges that it did not violate Labor Law Sectlon 215-a

and asks that the Union’s claim be denied in its entirety.

RRLEVANT STATUTORY PROVISTON

New York Sate Labor Law §215-a:°>

1. No enployer or his duly authorized agent shall
cxmnsfar or in any other mannael penacize an employes ag
to his employment solely because guch employee has
failed to meet a quota, sateblishad by his smployer cx
his duly authorized agent, of tickets or summonses
igsued within a specified period of time for traffic
violations including parking, gcunding or stopping.

Any employee so tranaferred or otherwise penalized may
caLAk Lo be Ansrituted x grievercs: procesding pursuant
to the provisions of a collective bargaining agreement
if any, or pursuant to the provieiene of section
seventy-tive-a of the civil service law if no
collective bargaining agreement exists. Any employee
so transferred oxr otherwise pana’lzed shall be restorad
to his previously assigned poeition of employment and
shall ba compensated by Hie etployan far any leds of
wages arising out of such transfexr or other penalty.
and ghall have any penalty imposed vestored; prowvided,
that 1f such employee shall cease to be gualified to
perform the duties of his employment he shall not be
entitled to auch rastoratbion; and it snall be contrary
to the public policy of this state for such employer to
estanlish or lersesfier maiabain s quots pelicy of
tickets or summonses issued for traffic violations
including parking, etanding, ©F rtoprlng.

5. For the purpose of this section a quota shall mean
a specific number of cleeats oy sunmonges isausd for
traffic violations including parking, standing or
stepping which ane weguired to ke issued within a
gpecified period of time.

3, Nothing provided in this section shall prohibit an
employer or his duly authorized agent from transferring
O LAKLILY ALY CSLher jolk action o lndl guas ANPLC YR
for failure to satisfactorily perform his jobk

? 1nls stucute is effective vntil September 1, 2005 and is the
only statutory provision litigated in this matter. The statute
effective thereafter hags some significeant changes which are

discussed infra.
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assignment of issuing tickets or summonses for traflic
violations including parking, standing or stopping
except that the employment productivity of such
employee shall not be measured by such employse'’s
failure to satisfactorily comply with the requirsment
of any quota, as that term is defined herein, which may

he established.

DISCUSSION

As quoted above, New York State Labor Law Section 215-a
prohibits the Employer trom traneferring or penalizing an
employee solely for failing to mest & predstermined quota of
vehicle and traffic rtickets. TLabox Law Section 215-a(2) definern
the term "quota” as "a specific number of tickets or summonses
isgued for traffic violations includina parking, standing or
atopping which are required to be issued within a specified
period of time" (emphasis added) . Cleaxly, Labor Law §215-a
deals oply with traffic viclacions, and not witit other categories
of pelice work.

The Arbitrator is constrained to note that mach wes
said in this proceeding about the Department’s view of the
importance of writing "gquality of life" summonses. According to
the Department, when citizens are stopped for wviolations of
quality of l1ife rules, the police often lesarn that those aame

individuals are wanted for more serious crimes.! Clearly, Labor

4 peputy Chief Mavrino explained that quality of 1ife summons
became a prioricy of the ULepariment hecause theoge who commit
1gmall? crimes or offenses often commit, or have committed, larger

crimes. For example, an individual ticketed for jumping a
turnstile in the subwiy.s mey hzve cabscending varraits for robbery.
(TR at 307-08). For this reason, the Clty witnesses testified that

they were interested, asg a matter of performance, in the number of
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Law §215-a does not deal with guality of Life sumrenzes; it
refers only to “ticrets cr sumnonwes . . foxr craililc violatione
including parking, standing or stopping." Accordingly, this,
Opinion and Award will sddress only the alleged quota for traffic
violations. The legaliiy of the Employer’s 81 ]leged quota for
arrests, quality of life summonses ("C" summonses) and UF250s
("atop, question and frisk") are not covered by Labor Law §215-a
and are not befoxe the dxkitrator in thig »roceeding.
Incerpreting iLabor Law §215-a, the Axrhitrator takas
administrative notice of the "bill Jacket" provided with the
Briefs in tlis weiter. The Memorandum in support of the Bill (8-
8297-B) in the New York State Senate stated the following as the
justification for the proposed law:
The police officer as well sa the publin, nced not be
put under the pressure of a mandatory ticket guota.
Such a policy can only hurt the effectivenese of the
police officer ir the wverformance of his other duties
while he must give the driving public a rash of
summonses to meet the quota. This bill will not
prevent the transfex of any police officer for failing
to perform his dutles as guch. It only prohibits the

imposition of a ticket cuota and any discriminatory
prazticss which may owiee tlhevefroar,

\r

The -egislative history demonstrates that the legislature was
concerned that gquotas caused police officers not to use their
discretion in writing tickets and, instead, caused police

officers to be gulded by their need to meet a numerical quotea.
Tt was understood that such conduct could result in a lack of

non gummonsed written and tke rmmher of UF250s ("stop, gquesti v Vi
frisk") pericrazd.

Y
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effectivenass of the police officers as they devoted their L ivme
to these (potentially) lessey infractions. It also explainy why
Labor Law §215-a(l) coneludes "...it shall be contrary to -the
public poiicy of this state for such employex to estaplish or
hersafisr maintain a quota policy ok Lickets or summcnses issued
for traffic violatione ineluding parking, standing, or stopping.’
Clearly. tickest quotas for vehiouwlar violations are disfavored as
a matter of policy and :liegal iE they rasult in transfers or
other penalties to employees.

in applying Laboxr Law §215-a, the Arbitrator now looks
to whether the Department eastablished a quota within the
definition of §215-a(2). The record in this case contalns
numerous documents and ample testimony. “"he Arbitrator will
gquote from only = fay which ~)eaxly Aemonatwate that the Police
Depaxtment establishad a quota system fox the writing of traffic
summonses and tickets in the 76th Precinct,

Police Officer David Velen raptified to the oral
instructione he ceceived regarding ticket writing. He tegrified
that there is a monthly, @ guarterly and &n annival sunmons ﬁuota
in the 75th Preginct, and that Commanding Officer ('CO") Michael
Marino addressad the rol) ceall ane night and dirscted that there
be a quota of 10 summons per month as follows: 4 'A!' summonses
(parking): 3 'B" sSummonses ("movers" or vehicle and traffic); and
3 nCr gummonses (criminal court or "quality of 1life"). There is

also a reguiremert for one reregt per menth and 2 "UpPasGca" which
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are 'stop, question and frisk."® (TR at 49-51, 56-58).
Sergeant Andrew Cunningham confirmed that the 75th Pct. had a set
number of summonses that each police cfficer was requizred to
isgue in a specific period of time, and he repeated the numbers
quoted above, bur noted that the annual number of "movers' was
73, and 44 parking violations wera expected.® Sergeant
Cunringhem testified that the quotas were commualcated to him by
Commanding Officer Marino, and that the police officers in sguad
A-1 received lower marks on their evaluations if the officers did
not. meet "this minimum regquirement.' (TR at 95-96, 98-99, 101,
162-63). Sergeant John Decdato, Jr. confirmed that there were
quotas fur sumsonses for his squad, the day tour (B-3), and that
these quotas were told to him by the CO, who also directed him to
let the patrol officers know of thase numbers. (TR at 169-71).
Sergeant Roger Lurch confirmed the existence of quotas on the 4
to 12 shift. (TR at 180-8l1). Police Officer Velez testified
that the 4-3-3 guota still exists. (TR at 71).

Tn & writing dated January 2004, C.0. Marino wrote the
following directive to his supervisors for their ume in

evaluating the performance of police officers:

5 gergeant Lurch believed the UF250 quota was 4 or 5 per
month, though he believed "there was leeway con that.” (TR at 181).
C.0. Marino confirmed that he asked employres "to txy to get a
couple" of UF2508 per month. (TR at ¥82) .

6 ggt. Cunningham testified that since police officers have
25 tours they do not work, the arnnual "guota' is reduced from what
would be the monthly quota of 3 per month for i merths, or 36.
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59-4  820/010°d  BD8-L E224 §0€ 212 1 1980 |eBeY-Uoiy  udgEigD  90-2)-10



10

(1) 35 or below = 2.5 - unless you can show
gigolilzant improvement in last quarter.

12) Less than 11 collars = low or less in Perfoxmance
Arva #Z (Apprenension/Intervention).

(3) Less than 33 movers = low or less in Performance
Avea #5 (Vehicular Of fenses/Accidents) .

(¢) Lesa than 32 QOL [quality of life] = low ox less
in Handling specific Offenses (Performance Area #6).

(5) Any two above = 1ow or lees ip Behavioral
Dimension #25 (Drive/Initiative) and/or Behavioral
rimension #18 (Problem Recognition)

(U-12) .

Sergeant Roger Lurch wrotz the following memo, dated

March L1, 2004, entitled ngquad Rehivity Expectations,” te F.0.

Serrane (Joint=1):

Month YTD Goal 1/2/3/(*)

A Sunmons S 4/12/48
E Bwonons 6 3/09/36
¢ Summors 7 3/09/36
ArTash 1 1/03/1)
Officers are reainded that failuze ko write. the xequired

url sumpo and failure to make tha required number
of arreste for each rating period will result in substandard
performance ratingas and may result in poox annual
performance gvaluabions. (emphasis addec)

The ratings periods are March, June, September and December

(*) this represents your goals monthly/quartexrly/yearly

The Arbitrator f£inds that C.0. Mariné‘s writing ang

Sergeant Lurch’s memo could not have been clearer: nfailure to

wr

re the required amount of summonses . . .will result in

substandard performence. rakings 5...." Further, the asterisk in

the "gnal" column makes it clear that goals are monthly,

25y=-4
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11
quarterly and yearly. The Arbitrator is completely persuaded
that the "goals" column on this memo meets: the definition:in

Labor Law Section 215-a for "quota,’ i.e., "a specific number of

tickel:s or summonses issued for traffic violations including

parking, stending or stopping which are required to be issued
wirhip a ypecified period of time" (emphasis added). Other-

documents offered into the record reinforce this conclueion.

The Arbitrator is persuaded that Deputy Chief Marino
promulgated the akhove-quoted checklist (U-22) to assist his
sergeants in evaluating the employees in their commands. This
writing had the effect of establishing quotas. Though Chief
Marino was careful in his testimony that these were guldelinas or
performance expectations, and not guotas (TR at 292-93), the
evidence in the record reveals that when police officers did not
meet these “"guidelines,® they often received lower ratings in
their puriocdic evaluations. In fact, Commanding Officer Marino
ackoovwledgaed that he told the police officers in his command that
if they did not write 33 quality of life summonses, they risked
being rated "low," and that there could be ramifications for
failing to wmeet the numbers in his memo (U-12). (TR at 294-95).

Upon thorough consideration of the evidence in the
record, the Arbitrator finds that the 75th Precinet established a
summons quota for traffic offenses in violation of Labor Law
§215-a. The rext question is whether the Deparcwent applied
those quotas in violation of Labor Law §215-2.

The Department promulgated a "Performance Evaluation
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Guide" (U-11) "to assist supervigors in evaluating the
performance of Police Officers" om the 27 performance areas/
behavioral dimensions. Performance area number 5 is "vehicular

offensay/accidents,’ whe "Performance Evaluation Guide" states

the following about this performance area:

This group of tasks involves dealing with crimes
ipvolving a vehicle, vehicular offenses, traffic
accidente and Ajlswaters.

The follov .y tagke may o€ mzliared to crimas
involving a wehicle o weltloulay oifenses, or both:
identifying ‘r2ricles based on 2 Jescription or giving
vehicle descy . zions “¢ others “oilowing susgpicious
vehicles; pul’ 'ng over vehicles: iaspecting appropriate
vehicle decumcuration: veyuestiry the dispatcher to
make license coccks; sommwletdiay Universal Bummonses;
and observing t'o cocupaiia of stopped vehicles.

Wwith regard Lo vehicula~ #.cidentg, the tasks might
_involve dealing wiinl ane ver.c.ie, several vehicles, a
pedestrian and one wimiele, er several pedestrians and
several vehicles, Tiv vrueific tasks would include
identifying the ownexs of the vehicles involved;
identifying persons involved in the accident;
diagramming the accident scene; locating and
interviewing witnesses to the accident; completing
accident reports; providing information to dxivers;
directing traffic; inepecting vehicles involved; and
interviewing medical personRL LD Jen information.
Some of the tasks which are reiaced Lo traffic
aceidents also apply to disasters. Tnese tasks include
securing the accident or disaster acene and closing off
the aras =o padestrian & wehicular craflic.

The Arbitrator guotes thias sectien of the manual in full, because
it demonstratss that periormrance area rutser 5 on the evaluation
speaks to tasks much mcre complicated than ticket writing, yet

this is the category in which C.0O. Marino lowered the score of

Police Officer Velez solely because Velez did not meet his ticket

guota.
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Bergeant Cunningham testified that after he raceived U-
12, he realized that hic rating of Officer Velez as ncompetent"
in cateygory 5 (vehicle/traffic) was net in accord with this
document, so it "kind of volded out my ewvaluation.' (TR at 1ll4-
16) . Sgt. Cunningham unequivocally teatified that he understood
Chief Marino’s handwritten note (U-12) to mean that he must grade
an employee &s "low" in category number 5 if the employes wrote
fawer chan 23 suumensez in tha 3.2 month period, (TR &t 118-19).
Chief Marino confirmed that this was his intentlon, (TR at 292,
294-95), Further, the failure to meet the ticket quota of 33
summonses for moving viclations meant that the ewmployee should be
rated "low" in *drive and initiative" (behavioral dimension
noumber 25), and raued M.ow” in "preblem recognition' (behavioral
dimension number 18). (TR at 119). Sergeant Cunningham
tEBtlled that he believed this note from C.0. Marino reroved his
discretion to evaluate police officers outside of these numerical
parameters. (TR at 160-62) . Despite ths guidelines from C.C.
Marino which tied tlie behavieral dimensicns of "drive and

ative’ and '"problem recognition! £oO the gquotas contained in

P.
'.r_

{=-

nif
vehiru4ar ot funves/aceldents (performance area 5), Deputy Chief
Ande=son testified that the performance Evaluation Guide (U-11)
does noi requive these items Lo Le rased She zame. That iz, a
1y geore in tizket writing cdoes rich nacesserily mean low in
drive and initiative. (TR at 262) .

he Urden of Fozed Poii.e S ficer Darid Velez as A case

in point that illegal quotas exist and are being applied in the

NYCO00012487
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75th Pracinct. Police Officer Velez testified that he has worked
in the 75th Pracinct since completing his training in January
1993. He works the midnight to 8 AM tour. (IR at 42-43). He
has received "Department Recognitions" and "Medals of Excellence’
for his performance. (TR at 47-48). According to Officer Velez,
he mever rsceived a negative evaluation until Chief Marino became
his Commanding Offigex. Prior to 2003, he was never rated below
"competent” in any performance area. (TR at 46). Further, in
his 13 years on the job, he never called in sick or was late for
work. (TR at 47, 111).

The cuotapn were applied to Police Officer velez in the
early part of 2004 when he was evaluated for the December 2002 to
December 2003 period. Specifically, for the pericd Daecembexr 16,
2602 to Decenber 16, 2003, Sexgeant Cunningham evaluated Officer
velez. (TR at 111-12). In performance area number 2,
napprehension/Intervention®, Officer Velez was rated "extremely
competent” and Sergeant Cunningham wrote: "Officer did a superior
job in apprehending suspects, he used sound judgment in planning
a strategy of apprehension, searching for wanted persons and
using only necessary force." In the rater’'s overall comments,

Sergeant Cunningham wrote:

During rating period supervisor would liked to have
witnesges (sic) a slight improvement in summons
enforcement. Howaver, officer’s arrest activity was
well above standards, officer while agsigned to a
sactor effected close to thirty arrests, the majority
wers felorias, Officer works well with the Starrett
City Police. He is among the finest officers on the
first platoon, ha would excel in any assignment given
toc nim and he is an asset to the Daparktment....

NYC00012488
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(U-8). Seargeant Cunninghzm gave Offlcar Velez a score of 4.0,

Thereafter, Lt. Hililbert evaluated Officer

"highly cempetent. '
Velez for the same period, and alsv rated him "extremely
competens' Zor "apprehersionf/intervention.’ Howeveyx, he changed
Of ficer’s Velez’s evaluation fox pericrmance axed number S,
»wehicular Offensas/Accidents” from "competent" to "low" and

wrote, "THLE offieer has failed to maet the performancé standard

set by the Commanding Officer on enforcing motor vehicle
offenses." if tha "overall cumments’ secticn, Lt Hilbert wrote,
npolice OFfluar Velez hes a hich number of arrests for a patzol
officer. He has falled to meet the standards oa vehicle ocffrnee
and quality of lilfe wnforcementz. K= ie found te be low in drive
and initiative." Lieutenant Hilbert then rated P.O. Velez 3.5,
rether than 4.9. Commanding Officer Mawino concurred in Lb.
Hilbert’'s evaluacvion (UG-i0; C-5; TR at 238-40;7.

The arbitrateor finds the contrast between Sergeant
Cunningham’s evaluation and that of Lieutenant Hilbert to be
quite staxk. The former gives Cfficec Velesz cradit for being a
good ¢fficer baezsuea cf the jz2rge number of felony arrests, while
Lt. Hilbert seewg to be concluding that tlis ArLIVLO WaLE FOOE,
but even a large number of felony arrests do not mitigate the
damage from failing to write the requisité number of tickets.
Sergeant Cunningham testified that Officer Velez "usually was
among the tops in arrest activity in my squad and which required

him to perform many hours of overtime...." (TR at 111). The

Arbitrator finds that a preoccupation with ticket writing to the

NYC00012489
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detriment of "fighting crime" is gxactly what Labor Law §215-a
was degigned to prevent.

Offinexr Velez related that he appealad his second
evaluation and was told thet his "summonses waxe low." His sguad
Sergsant, AnRdrsw carzndnghem, Nanded v a mamd dated January 20,
2003 (U-7) which estahlished a "declared condition® fox his

sector. The memo stated, in pertinent part:

4. owerall, you shoild iseue & miadirvam of (3) three
Opiminal fourt Summonges, (3) three hazardous moving
violations, and (4) parking summonses each month in
order to meet standards on your quarterly evaluation.
Failure to meat these standards way rasgult Li a below
average Ferformance Evaluation issued at the end of the
year,

(U-7). The Arbitratox finds the sbove quoted language to be
cleay: the gquota in the 75tk Pracinet was being enforcad
fergsant Gunningham testifiad that under thsa
Departmenz’s procedure ror evaluations, if the reviewer .e.g..
Lieutenant or Chief) disagrees with the evaluation of the rxater
(.g., Sergaan:), then the raviewer would prepare n secondary
evaluation which would take into account the evaluation of the
initial rater, and both evaluaticne would go into the employee’s
file. (TR at 1i28). Deputy Chief George hndereon testifiad that
the Annual Performance Evaluation is completed by the police

offlicer’s imnedlabs supezvieor. OPR an 823-30; W-11: CG-4). The
platoon commander reviews the evaluation and may comment on that
evaluation (TR at 232-33; C-4), and poth evaluations shouid ke

filed in the officer’s personnel folder. (TR at 270-71). In the

case of Officer Velez, there is no indication that this procedure
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was followed.

The Arbitrator finds that tae changing cf the score on
the evaluabion was & negative consaguinse of feailing to vwrite
enough tickets. One need only look to C.O. Marino’s conclusion
that Officer Velez wag “low in drive ané initiarive' immediately
following the conmcluasion, “He has failed to meet the standards on
vehicle offenae and quality of life enforcement." {U-13).

Though Officer Velez exceaded the arrest quota anc
averagad 10 sunmonses monthly, he did not meek the periodic
quotas in each of the categories, (TR at 7). Officer Velez
testified that Chief Marimo tcld him there wonld hHe congeguences
forr "failing to meet numbers." Sexgeant Cunningham confirmed
that there were consequences when he testified that if a
patrolman wrote fewex than 33 sumnenses for Vwovars, ' the officer
must raceive a grade of "low! in that performarce category. He
further testified that he never heard C.O. Marino say that he
would consider a patrolman’s entire record in making avaluations.
Rather, ne heard Cnef Mazino $8Y "these are the numbers' and then
ke avplained the reasons foy hLhe numbaers. (TR ac' 142-43). When
C.0. Marinno spoke to OfFficer Velez zbout the 2003 evzluation, he
was told that he feiled to meet the standard for moving
vialations and for "parkers.! (IR at 85) .

The Arbitrator credics the testimeny of Sargeent
Cunningham and Linde that the application of the ticket gquotas
for moving violations and parking viclatione had a direct and

deleterious impact on the porformancd avaluation of Police
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Officer David Velez. Thus, the Arbitrator is persuaded that the
Department had guotas for parking tickets ("A" summonses) &and
moving violations (73" gummonsags; . These are quotas within the
meaning of Labor lLaw §215-a. The last sentence of Labor Law
§215-2 (1) declares it to be "contrary to ths public policy of the
grata" bo estehligh ce mainfain a qucta policy of tickets for
traffie violgtiens, Accordingly. the Arbitrator finds that tche
Department both established and maintained a gueta system for
velicular violations. (As indicated supra, the Department also
had quotas for arreats and for quality of life infractions, but
these are not controlled by Labor Law Section 21B-a and,
thorefore, the Arbltrabor nas no authority to lmpact those
quotasg,)

Labor Law §215-a clearly and unambigususly prevents an
employer {rom Srangferying OF otherwiase penalizing an employee
solaly for failure to moet a ticket guota for vehicularx
infractions. In the instant case, the Deparxtment axrzued, anad
Police Officer Velez acknowlasdged on cross-examination, that he
wags not transferred. resgsigned or placed on performance
monitoring a result of nis evaluations., (TR at 73}.

sawgeant Cuaningham testified that ne officers on squad
A1 were reaéeigned or eranaferred, though officers in ocher
squads were transierred.’ (TR at 13¢-33, 182}, Sexgeant

Deodato and Sergeant Lurch each testified that police officers on

7 ¢.0. Marino testified that none of the police officers on
the A=-1 squad with Sgt. cupningham met the 4-3-3 quota; and no
officer was transferred or reassigned. (TR at 346-47) .
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their scuads were transferred, removed from the day tour to the 4
to 12 tour, and some received performance monitoring for failing
to meet the announwsd quotas. (TR at 173-75). Sergeant Lurch
explained that when & volice officer is transferred from the
evening to the day tour for failing to meet the quota of
gummonses, that officer loees the night. shif¥ differential. (TR
ar 182-83)., Therefore, there is a direct wmouecaly conseyuencs
flowing from the failure to meet the gquota of traffic summonsées.

Chief Marino testified about certain employees who were
cransferred or reassigned, The Arbitrator -finds that Labor Law
§21.5-a makes 1t jllegal to transfer or reassign an employee
solaly for failing to meet & traffic ticke:t ¢quota. The
Arbitrator is persuaded that the employees named in tha record
had daficiluncies othner thaa Eailing to meet & trafiic ticket
quota. Some had no quality of 1ife summonses cr arrests for all
or part of thé year. Accordingly, the Arbitratox cannot find on
the racord presented that the crensferred oy reassigned employees
had their yights under Labor Law §215-a violated,

The resmaining guestion is whether a lowexing oif a
composite score on an evaluation is "penal: zing" an employee
within the weaning of Lakor Law saction 215-2, On this point,
§gt . Cunningham testified that a low score On an evaluagion ¢an
afrfect the assignnent the ofFficeyr .8 givan. (TR at 132). Deputy
Inspector Moran testified than an employee would not even be
conegidered hy him for a specialized uwnit or Getail 1 the

employee was marked "low' on his performance evaluation. (TR at
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402) . nAcocordingly, the Arbitrator finds that there were
consequencaes, or at least potential coneequgnces, to a pelice
officer’'s employment based oh a failure to meet a tickel quota.
Since the City considered the number of vehicle and traffic
violatione (including parking, standing and stopping) written by
the enployse as part of its evaluation of the police officer’s
effectiveners, and since those evaluations ars conaidered whern
making essignments to epecial datails, the City has vioclated
Section 215-a of the Labor Law.

Gergeant Cunningham castified to circumstances (other
than Labor Law §215-a) which render adherence to quotas
ﬁroblematic. He explained that as a desk clflcer, he somatimes
had to take a patrol officer off patrol dutiesg where s/he could
be writing summonses, and assign the officer to a detail like
guarding a prisoner at a hospital. 1In that case, the police
officar had reduced opportunities tu write summonses, ﬁuc that
was not taken into account in evaluating whether the officer "met
the numbers." (TR at 130-32).

Tn additien, Sgt. Cunninghsm ragilified to a quota I 2
per meonth on "stop. question and frisk". He opined that since
thera is a legal standard of "reasonable suaspicion' for stopping
and frisking, he daid not want Lo give an inceptive for OECicerns
tc act on less Lhan "reasonable suspicicn." (TR at 158-59).
Though there i3 subsrantial appeal to this argument, it
nevertheless is not within che Arbitracor’s ‘urlgdiction, as

Leber Law Section R18-a deals only with vehicular ticket gquotas.
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Again, the evaluation of Officer Velez amply demonstrates that a
high number of felcny arrests, as Velez had, did not cause
Commanding Officer Marxino to overlaock the failure to meet traffic
ticket guotas.

Tf thera were any doubt whethsr the failure to meet a
vehicular tiskat quota had the effect of panalizing an employee,
and the Arbitralor has no doubt, one need only look to Interim

rder 105, dated July 17, 1335 (7-13) which stetes, in pertinent
paxt:

O ALL COMMANDS

Subject: POLICE OFFICER’S MONTHLY/QUARTERLY

PERFORMANCE REVIEW AND RATING SYETIM AND THE
DEPARTMENT’ 8 COMPUTERIZED PERFORMANSE EVALUATION SYSTEM

1. ...Ar importanc feature of thie new form is the
5‘] 1 T !:E .I.l: Ef” il . a.i e - al ir s wids P L) \,lat.‘
ate dato Caxeer Patl noiaty for active

police officers on patxol. This point system requires
the designeted supervisor to agsign & point value for
the quarterly performance of the police officer
concerned measured against pre-stipulated precinct
conditions,... (emphasis added)

2. ...IT IS IMPORTANT THAT THEH TOTAL POINTS EARNED BY
A POLICE OFFICER FOR THE ENTIRE YEAR CORRELATE TO THE
"OVERALL EVALUATION" RATING ASSIGNED TO TEE OFFICER.
For instance, a police officer who receives
approximately the maximum number of points over the
course of the year (e.g., sixty [60] to sixty-eight
(63] poirnts) uwtilizing the Quartsxly Performance Rating
Point ESystem would most likely merit an annual
performance designation of "Extremely Competent," i.e.,
a rating of 4.5 or 5.0 on the computerized numerlcal

scale.

1. Therefore, in agsigning quarterly pointe during the
yeay, supervisors mush sxpech to avoid any
inconsistency between the sum of the quarterly points
to be totalled at the end of the year for a police

of ficeyry and the rating degignatsd in the "Oversll
mualuation® casegory on the PIREORMANCE BVALUATION
DOLICE QFFTLCOX/DETECTIVE SPECIALIET to the officer

concerned,
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4. The following chart illustrates the expected
correlation between iToral Annual Points' earned and
the assignment of the annual "Overall Evaluation"

designation:
ANNUAL POINTS OVERALL RATING
8 C . R RF CE VI s aNEQAL EV&LUEEIQN
60-68 4.5 TO 5.0
55«89 4,0 TO 5.4
48-54 3.5 7O 4.0
40-47 2,0
Below 40 2.5 and Below

From point number 1, quoted above, it is clear that the
Department intended to use its numerical rating system to
neyanslate into CareeX path Program points...." The strict
adherence to the ticket quotas therefore has a residual effect on
an employee;s overall performance evaluation which, in turn,
impacted the employee’s standing when s/he was considered for a
detail or a epecial aeslgnment.

To counter this evidence, Deputy Chief Marino
categorically denied that he evaluated police ofticers solely on
whethar they met the quotas. He testified that there were
officers who did not meet the quntas and who suffered no adverse
personnel actions. (TR at 318, 263). He aleo testified to two
police cfficers fRusso and March) who did not meet the guotas for
Auvgust through December, yet they were neither transferred nor
reassigned. By contrast, Police Officer Martin Paolino iseuad
more gummornses than RUSBO and M2rch ir certain periods, and he
was transferred. (TR at 319-22; ¢-7). From these examples and

others, the Smployer argues that its personnel decisions are not

baged sglely on the ricket guotas.
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The Arbitrator finds that while Police Officers March
and Russo wnay uot have been penalized for failing to write anough
-{ckets, RPolice Offlonr Velez WnS, Accordingly, a violation of
Labor Law §215-a has been proven, at least as to Officer Velez.

Having found a violation of Labor Law §215-a, the
Arbitrator now turns to the appropriate remedy. First, §215-4a
speaks to the matter of remedy. It states, in pertinent part:

Any employee s© pransferred or otherwise penalized

ghall be westered to hias previously assigned position

of empioyment aid shall ba compensated by his employer
for any loss of wages arising out of such tranafer or
other penalty, and shall have any penalty lmposed
restored; provided, that if such employee ghall cease
to be gualified to perfoxm the duties of his employment

ne shall not be entitied to such regtoration. .. .

As indicated above, the Arbitrator is not persuaded
ghat any of the employees mentioned in this proceeding who were
transferred O reassigned had this action imposed sglely because
of their failure to meax the wvehicle and traffic ¢quotas. The
arbitrator is persuaded that the employees transferred ©r
reapeigned also had few arrests and had otherx performance
problems unrelatsd to their failure to write adequate pumnbers of
vehicular tickets oxr summonses. As cuoted above, Labor Law
§215-a provides for the restoration Lo a prior position for an
employee improperly transferred, and also provides for affected
employees to be made whole. The Arbitrator does not find that
any employee ip this proceeding is entitlad to such a remedy,

since no employee was improperly rransferred or reassigned.
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However, the Arbitrator’s inguiry does not end here.
Taber Law §215-@ makes it illegal to

...in any other ma v penalize an awployuw a§ to his

employment solely hecpuse sSuUcL emplovee has falled to

meet a qucis..,of ticketi or surponsas igsued within a
specified pried of ime Eor traf fic vielatlons
including parkiy gtarding o stopning.

As indicated herein, the Arbitrator is persuaded that by marking
an employee "low" ln performance ar:a narcer 5 (vehisular

of fenses/accidants) and then alsc tying behavioral dimensions 18
(problem recognition) and 25 (drive/initiative) to the failure to
write sufficiant trxaffic £ickets, the City has penalized an
employee in violation of the statute. The record is abundancly
clear that the performance svaluations are critical factors in
considering an empleoyee for a detail or special assignment.
arncordingly, an employse suffers a penalty which follows the

officer whan the performance evaluation is predicated upon the

Ffailure to meet a vehicular ticket guota.

The Union has requested a number of remedies in this
cagse. The Unilon first aske the Arbitrator £o direct that the
City cease and desist from enforcing a traffic summons quota in
the 75th Precinct. The Arbitrator hereby grants that remedy.
Labor Law §215-a clearly states that it is against the public
policy of the State of New vork for an employer to establish «nd
thereafter maintain a guota policy for traffic violations
including parking, standing or stopping. The Employer has done

go in violation of §215-a. Accordingly, it must cease and desist

from violating Labor Law §215-a by maintaining a quota for
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vehicular violations, ircluding parking. atandéing or stopping.

The Union next asks that the City be directed to
instruct iés gsupervising officers about the gtatutory prohibition
of traffic summens quotas. The Arbitrator declines to do s¢.

The Cicy will detsrmine for ltsalf the ataps it musl take Lo
comply with the Award herein and to avoid future vieolations of
Labor Law §215-a.

The Union also asks the City Lo expungs al; nagative
performance evaluations from police officers’ personnel files
baged on their failure to meet the txaffic summons quota. The
Arpitrator findse that this requested remedy fails to narrowly
correct the violation found herein. 7That ig, if the entire
performance evaluation vere expunged; then potentially
complimgntary information otherwise contained in the evaluation
would bes lost from the employes’'s file, thus causing a second
harm Lo a3 employee already aggrieved. Instead, the Arbitrator
will direct that all unit employees in the 75th Precinct who feel
they have been unfairly evaluated because of the Employer’s
application of the vehicular ticket- guota ghall have a period of
ninety (30 days £Lrom the dare of this Award within which ko
centact the Bmployer and indicate that they wish to have theix
evaluations rescored witnout reference to the tickel guotas or
any categories whose marks were lowered because of the ticket
quotae (€.9.. behévioral dimesnsions 18 and 25) .

The Union had asked that the City be directed to

reverse any other penalties imposed against police officers baged
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on negative parformance evaluations and restore affected
officexs, 1if desired, to thair previéus asgignments. The
Arbitrator finds that no employeeas were proven tc be so affected.
Accordingly, the srhitrator declines toO award these remedies.
similarly, the Arbitrator doss not find that any police of ficers
wers shown to have lcst wages as & regult of a violation of Labor
" Law §215-a, since no transfers from shift differential hours were
found to be caused by vielations of the statute. Accordingly, mno
monetary remedy is appropriate on the fécts of this casea.. The
Union’s request for a notice posting also is denied. The Union
ip free to communicate the regults of this proceeding to the unit
members as it would any other matker.

Finally, it should be noted that Labor Law §215-a was
amended effective geptenber 1, 2005. Where the statute at issue
in this proceedlng covered "traffic violatione including parking,
gtanding or stopping. " the statute effective Seétember 12, 2005
now defines a cuota as "& specific number of tickets for
symmonses issued for traffic violatlons othex than parking,
standing or stopping...." (emphasis added) . Accordingly, after
September 1, 2005, a quota fox nmovers" is the only prohibited
category. Since Performance Area number 5 (vehicular
cffenses/accidents) includes both "A' (parking) and "B" (movers)
summonses, this portion of the performance evaluation will mexit

.-‘_

great scrutiny for purposes of Labor Law §215

&
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AWARD

The ¢laim raieed in this proceeding is gustained in
accordancs with the Opinion herein. The New York City Police
Department violated New York StaEe Labor Law Section 215-a by
establishing and maintaining a summons quota for traflic
violations in the 75th Precinct end by peralizing officers for
failing to meetc the gstated number of traffic violations,
including parking, standing and stopping. The C};yuggﬁll cease
and desist from md;p;aining a vehicular ticket guota. The City
shall, upen request, revise the performance evaluation of any
employre whose marks were reflestive of & failure to meet the
illegal ticket quota. Employees in the 75th Precinct shall have
ninety calendar (90) days from the date of this Award within

which to centact the Employer and express a desire to have thelr

/ !
.&/
Hpnn{e Siber Weinsto
Arbitrator

performance evaluation (s} reviewed and ravised.

January 14, 2008
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State of Naw Yorx ] S&.:

2&y-d

County of Suffolk )

on this 14th day of Japuaxry, 2006, before me personally
came and appeared BONNIE SIBER WEINSTOCK, to me known and known
to me to be the individual described in and who exacuted the

“erogoing instrument and she acknowledged to me that sge executed

the same. . gzgéé Cz%%gi;%iggé%9ﬂ7

Aotary pukli

GARY ALAN V'EMSTOCK
NOTAHY PULLIS, FTA'E QF NEW YORK
Ma CUNERDIVS08

QUALIFILL IN SUFFOLK GDU
MY COMMISSION EXPRES &7
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