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THE CITY OF NEW YORK

MICHAEL A, CARDOZO LAW DEPARTMENT SUZANNA PUBLICKER
Corporation Counsel 100 CHURCH STREET phone: (212) 788-1103
NEW YORK, NY 10007 fax: (212) 788-9776

email: spublick@law nyc gov

March 12, 2012

BY HAND

Honorable Robert W. Sweet
United States District Judge
Southern District of New York
500 Pearl Street

New York, New York 10007

Re: Schoolceralt v, The City of New York, et al,
10-CV-6005 (RWS)

Your Honor:

I am the Assistant Corporation Counsel in the office of Michael A. Cardozo,
Corporation Counsel of the City of New York, assigned to represent the City of New York, the
New York City Police Department (“NYPD”), and individual defendants Deputy Chief Michael
Marino, Assistant Chief Patrol Borough Brooklyn North Gerald Nelson, Captain Theordore
Lauterborn, Lieutenant Joseph Goff, Sergeant Frederick Sawyer, Sergeant Kurt Duncan,
Lieutenant Christopher Broschart, and Sergeant Shantel James (collectively the “City
Defendants”) in the above-referenced matter. City Defendants write to respectfully request that
the Court order the parties herein to swear/affirm that they did not provide a confidential NYPD
Quality Assurance Division (“QAD”) report to the Village Voice newspaper in violation of the
Stipulation and Protective Order in this matter, and further, that they have no knowledge of the
source of the leak. See Village Voice article dated March 7, 2012, entitled “The NYPD Tapcs
Confirmed”, annexed hereto as Exhibit A.' City Defendants also respectfully request that the
Court relieve them of their obligation to produce further confidential materials in this litigation
until the remaining parties provide the requested affidavits.

By way of background, plaintiff, a former police officer with the NYPD, brings
this action pursuant to 42 U.S.C. § 1983 and 42 U.S.C. § 1988 for violations of his Fourth and
Fourtcenth Amendment rights, and under New York State tort law against the City Defendants,
ten (10) individually-named members of the NYPD, Jamaica Hospital, and two (2) individually
named Jamaica Hospital defendants.

" The NYPD Tapes Confirmed, The Village Voice, Graham Rayman, March 7, 2012, available at
Dt www, villagevoice,com/20 1 2-03-07/news/the-nypd-tapes-confirmed/.
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Plaintiff served City Defendants with requests for Documents and Interrogalory
Responses on or about May 20, 2011. Plaintiff’s Document Request No. 14 requested the “QAD
File Relating to Plaintiff’s Allegations: The complete Quality Assurance Division (“QAD”) file
relating to the allegations made by Adrian Schoolcraft regarding the -manipulation of ‘crime
statistics, falsification of crime reports, tampering with crime evidence, and/or downgrading of
crime reports at the 81* Precinct.” Further, plaintiff's Interrogatory Request No. 8 requested that
City Defendants “Identify any QAD investigations that were launched in response to the
allegations of Adrian Schoolcraft.” City Defendants, in a response dated September 27, 2011,
objected to plaintiff”s requests on several grounds including, but, not limited, to relevance and
further. indicated that defendants would construe and limit plaintiff’s request as seeking
documents related to the QAD investigation into the 81% Precinct Crime Reporting following
plaintiff’s 2009 general allegations pertaining to improper crime reporting in the 81" Precinct.
City Defendants further stated that defendants would enly produce documents responsive to
plaintiff’s request “pursuant to the terms of a so-ordered Protective Order, a proposed copy
of which has previously been produced to plaintiff’s counsel for review.”

A Stipulation and Protective Order in this matter was executed by all parties on
September 28, 2011. See Stipulation and Protective Order, annexed hereto as Exhibit B. The
Stipulation explicitly provided that “Confidential Materials” would refer to, inter alia, “files
maintained by the NYPD’s Quality Assurance Division (“QAD”) with respect to any
investigation, including but not limited to plaintiff.” - Further, the Stipulation restricted disclosure
of the confidential material to “plaintiff’s and/or Co-Defendants’ attorneys or a person(s)
specifically employed by plaintiff’s and/or Co-Defendants’ attorneys only if necessary.for the
preparation or presentation of plaintiff’s and/or Co-Defendants case in this action.” Id. at 42
Pursuant to the Stipulation, on October 7, 2011, City Defendants produced the 95-page QAD
Investigation into the 81% Precinct, bearing Bates Nos. D000508 through D000602, under a
cover letter which clearly stated that the documents were being produced pursuant to the terms of
the Stipulation and Protective Order in effect in this matter.” See Cover Letter to October 7,
2011 Production, dated October 7, 2011, annexed hereto as Exhibit C. Importantly, neither
plaintiff nor co-defendants objected to the confidentiality designation of the QAD materials prior
to executing the Stipulation and Protective Order. Furthermore, neither party challenged the
confidentiality of the documents after they were produced by City Defendants.

Nevertheless, in a Village Voice article dated March 7, 2012, reporter Graham
Rayman indicated that he was in possession of the 95-page QAD Report. Furthermore, only two
days later on March 9, 2012, a New York Times article reporting on the Village Voice article
states that “[u]sing the state’s Freedom of Information Law, Mr. Rayman of The Village Voice
sought the report; which was completed in June 2010. The police denied his request. He
appealed. They denied it again. He finally obtained a copy through back channels and published

2 On or about October 12, 2011, Brian lLee, Esq., counsel for defendant Isak Isakov, sent the executed Stipulation
and Protective Order directly to Your Honor for endorsement and filing. However, counsel was directed to instead
file the Stipulation with the Court via judgments@nysd.uscowts.goy. The undersigned, however, was recently
informed that the Stipulation was not submitted to the Orders and Judgments Division of the Court. Accordingly,
the undersigned submitted it to orders_and_judgments@nysd.uscourts.gov on March 9, 2012, after leamning of the
media leak and the fact that the Stipulation had not been previously endorsed by the Court.
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an article this week.”," (emphasis added). City Defendants find it telling that this document
remained confidential w1thm NYPD custody for nearly two years, however, only months after
disclosure to plaintiff and co-defendants, it has now been published.’ :

~ The disclosure of confidential documents is extremely important in this matter,
since plamtlff continues to seek confidential materials herein. Mosf 'recently, on or about
February 16, 2012, plaintiff scrwd City Defendants with a Second Request for Documents from
Defendarit City of New York.® These requests include, inter alid, demands for the IAB Reports
and Filés of non-parties to this action, Investigative Reports from other Borough Investigations
Units, “Confidential Performance Profiles” of the defendants named herein, and communications
between Raymond Kelly and Paul Browne. The sought-after documents implicate the
confidentiality of both non-parties to this action and the individually named defendants, as well
as the law enforcement and/or deliberative process privileges. As it stands, defendants cannot in
good conscience continue to produce confidential documents i in this matter, knowing that the last.
documents produced under the Stipulation and Protective Order were published on the front page
of the Village Voice. Absent assurances that both the parties and attorneys in this litigation were
not the source of the leak, City Defendants have no confidence that the confidentiality of our
documents will be maintained, including the confidential and sensitive documents expected to be
produced in April.

Therefore, City Defendants respectfully request that the Court order the parties
herein to swear/affirm that they did not provide the QAD report to the Village Voice newspaper,
and further, that they have no knowledge of the individual who disclosed the report. City
defendants also respectfully request that their obligation to respond to plaintiff’s Second Request
for Documents be held in abeyance pending receipt of the requested affidavits.

I thank the Court for its consideration of this request.

Respectfully submitted,

Suzanna Publicker
Assistant Corporation Counsel

' Telling -the - Truth Like Crazy, N.Y. Times, Jim Dwyer, March 9, 2012, available at
hup//www.nytimes.com/2012/03/09/nyregion/officer-sues-claiming-policc-retaliation-for-iruth-

telling. html?_r=2&ref=nyregion..

* The NYPD has confirmed that Graham Rayman made two FOIL requests related to the Schoolcraft matter and that
no'records were provided to Mr. Rayman pursuant to these requests.

3 City defendants note that two years ago, Adrian Schoolcraft provided Rayman lhe dlgnal audio recordmgs
referenced in the instant lawsuit, and spoke with him at length regarding the allegations.

® A response thereto was 1o be due on March 18, 2012; however, as the undersigned was only just assigned to the
case, plaintiff’s counsel Jon Norinsberg consented to an enlargement of time until April 2, 2012 for City Defendants
to respond.
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cc: Jon L. Norinsberg (By Fax 212-406-6890)
Attorney for Plaintiff
2235 Broadway, Suite 2700
New York, New York 10007

Cohen & Fitch, LLP (By Fax 212-406-6890)
Gerald Cohen

Joshua Fitch

Attorneys for Plaintiff

233 Broadway, Suite 1800

New York, New York 10279

Gregory John Radomisli (By Fax 212-949-7054)
MARTIN CLEARWATER & BELL LLP

Attorneys for Jamaica Hospital Medical Center
220 East 42nd Street 13th Floor

New York, NY 10017

Brian Lee (By Fax 516-352-4952)
IVONE, DEVINE & JENSEN, LLP
Attorneys for Dr. Isak Isakov

2001 Marcus Avenue, Suite N100
Lake Success, New York 11042

Bruce M. Brady (By Fax 212-248-6815)
CALLAN, KOSTER, BRADY & BRENNAN, LLP
Attorneys for Lillian Aldana-Bernier

1 Whitehall Street

New York, New York 10004
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The NYPD Tapes Confirmed
The report police hid for nearly two years that
corroborates a Voice investigation — and vindicates a

whistle-blower the NYPD tried to destroy

By Graham Rayman
published: March 07, 2012

In 2010, The Village Voice produced a five-part series,
Photography: Henry Hargreaves, Prop the "NYPD Tapes," about a cop who secretly taped his fellow
, .. New York Police Department officers.

FFor more than two years, Adrian Schooleraft secretly
recorded every roll call at the 81st Precinct in Brooklyn and
captured his superiors urging police officers to do two things in
order to manipulate the "stats” that the department is under
pressure to produce: Officers were told to arrest people who
were doing little more than standing on the street, but they
were also encouraged Lo disregard actual victims of serious
crimes who wanted to file reports.

Arresting bystanders made it look like the department was
efficient, while artificially reducing the amount of serious
crime made the commander look good.

In October 2009, Schoolcraft met with NYPD investigators
for three hours and detailed more than a dozen cases of crime
reports being manipulated in the district. Three weeks after
that meeting—which was supposed to have been kept secret
from Schooleraft's superiors—his precinet commander and a
deputy chief ordered Schooleraft to be dragged from his
apartment and forced into the Jamaica Hospital psychiatric
ward for six days.

In the wake of our series, NYPD commissioner Raymond
Kelly ordered an investigation into Schoolcraft's claims. By
June 2010, that investigation produced a report that the
department has tried to keep secret for nearly two years.

The Voice has obtained that 95-page report, and it shows that
the NYPD confirmed Schoolcraft's allegations. In other words,
at the same time that police officials were attacking
Schoolcraft's credibility, refusing to pay him, and serving him
with administrative charges, the NYPD was sitting on a
document that thoroughly vindicated his claims.

Investigators went beyond Schoolcraft's specific claims and
found many other instances in the 81st Precinct where crime

www.viHagevoice.com/content/prinwersi0n/338591 4/ 1/8
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Details:

NYPDTapes: The Series

The NYPD Tapes Part 1

Inside Bed-Stuy's 81st Precinct
The NYPD Tapes, Part 2

Bed-Stuy street cops ordered:
Turn this place into a ghost town
Th ¢ NIPD I'! pes P'!l't 3

A Detective Comes Forward About
Downgraded Sexual Assaults

The NYPD Tapes, Part 4
The WhistleBlower, Adrian

www villagevoice.com/content/printVersion/3385914/

reports were missing, had been misclassified, altered,
rejected, or not even entered into the computer system that
tracks crime reports.

These weren't minor incidents. The victims included a
Chinese-food delivery man robbed and beaten hloody, a man
robbed at gunpoint, a cab driver robbed at gunpoint, a woman
assaulted and beaten black and blue, a woman beaten by her
spouse, and a woman burgled by men who forced their way
into her apartment. ‘ B '

"When viewed in their totality, a disturbing pattern is
prevalent and gives credence to the allegation that crimes are
being improperly reported in order to avoid index-crime
classifications,” investigators concluded. "This trend is
indicative of a concerted effort to deliberately underreport
crime in the 81st Precinct.”

NYPD spokesman Paul Browne did not respond to repeated
requests for comment.

The investigation found that crime complaints were changed
to reflect misdemeanor rather than felony crimes, which
prevented those incidents from being counted in the all-
important crime statistics. In addition, the investigation
concluded that "an unwillingness to prepare reports for index
crimes exists or existed in the command.”

Moreover, a significant number of serious index crimes were
not entered into the computer tracking system known as
OmniForm. "This was morc than administrative error,” the
probe concluded.

There was an "atmosphere in the command where index
crimes were scrutinized to the point where it became easier to
either not take the report at all or to take a report for a lesser,
non-index crime," investigators concluded.

Precinct Commander Steven Mauriello "failed to meet [his]
responsibility." As a result, "an atmosphere was created
discouraging members of the command to accurately report
index crimes."

Mauriello's lawyer and union representative say he did .
nothing wrong.

Some 45 members of the command were interviewed, and
hundreds of documents were examined.

The implications of the report are obvious: If the 81st Precinct
was a typical station house, then crime manipulation is more
widespread than city officials have admitted. :

John Eterno, a criminologist at Molloy College and a former
NYPD captain, says that what was happening in the 81st
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j Schooleraft | Precinct is noisolated case. "The pressures on commanders
are enormous, to make sure the crime numbers look good,"
Follow continuing coverage of the NY Eterno says. "This is a culture. This is happening in every
Tapes here at our Runnin' Scared precinct, every transit district, and every police housing
blog. service area. This culture has got to change.”

As for Mauriello, he's no rogue commander, says Eterno, who
has published a book about crime reporting with John Jay College professar Eli Silverman. "Mauriello
is no different from any other commander," he says. "This is just a microcosm of what is happening in
the entire police department.” ’

Indeed, it is clear from Schoolcraft's recordings that Mauriello was responding to pressure emanéting
from the Brooklyn North borough command and police headquarters for lower crime numbers and
higher summons and stop-and-frisk numbers.

The seven index crimes—murder, rape, robbery, assault, burglary, grand larceny, and auto theft—are
the central public indicators of the city's crime rate and, by extension, its reputation. The crime
numbers are also the bedrock in evaluating the Bloomberg admiinistration and critical to attracting
tourism and economic development to the city.

As a result, Mayor Bloomberg and Kelly have gone to great lengths to insist the crime statistics are
accurate. They have publicly downplayed the Schoolcraft allegations and insisted that any
"underreporting” is a tiny anomaly.

Kelly's aides have also sought to marginalize Schoolcraft—to, in effect, kill the messenger. And the
department has succeeded in making his life extremely uncomfortable. Schoolcraft has been
suspended without pay for 27 months, he faces department charges, he was placed under surveillance
for a time, and the city even blocked his application for unemployment benefits.

But the report amounts to a vindication of Schoolcraft's claims, undermines the city's official claims
about'the accuracy of the crime statistics, and confirms most of the findings in the "NYPD Tapes"

series.

"He [Schoolcraft] brought to light a number of different issues related to crinie reporting,” a police
source familiar with the investigation tells the Voice.

In the period since Schoolcraft came forward, investigators found similar informal but taboo practices
in other precincts, police sources say.

Those findings, police sources say, were the reason behind Kelly's unprecedented departmental order
in January, which reminded officers of their crime-reporting responsibilities.

Kelly never publicly acknowledged the actual reason behind issuing the order and claimed it was
"routine.” His spokesman, Paul Browne, claimed it had nothing to do with concerns about
underreporting of crime. But no one could remember a similar order ever being issued in the past.

Based on the findings of this broader examination, the order told cops they had to take crime
complaints, They could not send victims to other precincts, discount them because they weren't totally
cooperative, reclassify a crime, delay recording a crime, or re )ect a crime because they didn't think

prosecutors would pursue a conviction.

These are all dodges that have eévolved in the era of CompStat, the NYPD's widely copied crime-
fighting strategy, which ties career promotions to crime numbers, creating a strong incentive for
commanders to downgrade reports.

www.villagevoice com/content/printVersion/3385914/ 3/8
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But Kelly has not issued any overall examination of the accuracy of the city's crime statistics, nor has
any outside investigative agency conducted a broader probe.

Instead, the police department has pursued a strategy of stonewalling reporters and refus'in.g to
release any documents surrounding the Schoolcraft affair. Indeed, the Voice was blocked in its efforts
to obtain this report through the New York State Freedom of Information Law.

The request was blocked even though at the time, the report had been completed and therefore,
should have been released.

Moreover, other investigations ordered by Kelly in 2010 appear to be on an indefinite, murky '
schedule. A three-member panel of former federal prosecutors is more than seven months late in
issuing its findings. One of its members passed away in December.

All of this suggests that Bloomberg and Kelly are simply trying to delay a full accounting until after the
next mayoral election. And other agencies—such as the state attorney general—won't address it

either. .

Schoolcraft alleged that commanders knew he had come forward and used the psychiatric stay to
retaliate against him. For more than two years, the NYPD has publicly insisted that was not the case.

But the actual internal charges against Precinct Commandef Mauriello raise new questions about that
piece of the story. Mauriello, in his department charges, is accused of lying when he claimed he didn't
know about the investigation into crime reporting in the 81st Precinct.

In fact; Mauriello knew before Schoolcraft was committed, investigators found. In addition, he denied
he had-seen Schoolcraft's memo book, which contained some of his allegations, when, in fact, he had
seenit.

Mauriello is also charged with failing to file a report for auto theft, lying about his role in the incident,
and falsely denying that he examined the precinct's crime report every day.

Schoolcraft, who turned out to be right, now is protected only by his lawsuit against the city—for which
he was criticized. : _

In all, 11 of the 13 cases brought to investigators by Schoolcraft were substantiated. Complaints were
downgraded in an attempt to avoid index-crime classification, investigators concluded. Reports were
never filed. Reports were delayed and rewritten. Victims were ignored and pressured.

« A 2008 attempted robbery was classified as misdemeanor assault. Schoolcraft had alleged in this
instance that a sergeant in the precinct ordered him to downgrade the report, saying, "We can't take
another robbery." ‘ ‘ o

« A 2008 robbery was wrongly classified as a report of lost property. Schoolcraft had given _
investigators an e-mail from the victim who claimed he had been beaten and robbed of his wallet and
cell phone by three men. But the crime complaint was changed to "lost property [because] the victim
doesn't feel he was a victim of a crime."

Disturbingly, two officers told the victim that because he couldn't identify his attackers, the case would
be classified as lost property. That's a direct violation of NYPD policy.

None of the precinct officers interviewed in that incident could explain how the report was changed to
lost property. The complaint was upgraded to robbery. Two officers were disciplined.

*The precinct somehow "lost” the complaint for a 2009-attempted robbery. Schoolcraft has said in the

www.villagevoice.com/content/printVersion/3385914/ 4/8
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past that he subsequently wrote a new report after the initial one couldn't be found.

A precinet sergeant told the vietim that he would have to return to the precinct to look at mug shots, a
process that would take "several hours.” The victim said he had a job event to attend. Later, the
complaint disappeared. In addition, the complaint languished for three days—a violation of a
requirement that reports be “finalized” within 24 hours. A sergeant is facing department charges over
the incident.

»The precinet commander ordered cops not to Lake a car theft. Here, the victim ran into several
barriers in filing her complaint. First, an officer Lold her to wait a few days to see if the car reappeared.
That advice delayed the investigation for two days. In addition, Schoolcraft had alleged that Mauriello
ordered the female officer not to take the complaint. The officer lost five vacation days as a result of

the investigation.

«In a 2009 incident, an elderly. man said he was a burglary victim. When he showed up at the precinct
to file a report, a sergeant told him to go to another precinct to file. Again, this is a violation of the
NYPD's own policy. It was only after a newspaper article appeared months later that a report was
taken.

«A 60-year-old retired traffic agent made repeated visits to the precinct to get a complaint number for
her stolen vehicle from May through June 2009. The investigation showed the report was never
entered into the NYPD computer system, preventing it from being counted in the crime statistics.
Investigators concluded nothing would have been done if the woman hadn't been a former traffic agent

and pressed the issue.

«In another auto theft, the victim got frustrated because she had to wait hours to file her complaint.
The report was never entered in the computer system. '

When she went to the 81st Precinct, the victim was told she had to goto the 79th Precinct. When she
contacted the.7gth Precinct, she was told she had to go to the location where the vehicle disappeared

- and report it to the 81st Precinct.

"She waited an inordinate amount of timne, her was complaint was never investigated, nor was a
complaint report ever generated,” investigators concluded.

«A man walked into the precinct to ask for his car-theft complaint report in June 2009. The report had
disappeared, and a new one was made. Schoolcraft claimed that Precinct Commander Mauriello

refused to accept the report.

A month later, two men were arrested for stealing the car. Only after that did 81st Precinct cops enter
the report.

The victim subsequently confirmed that he felt that Mauriello was "interrogating” him and doubted he
was telling the truth. - ,

Investigators concluded that the report should have been an auto theft, not an "unauthorized use of a
vehicle." They also found that Mauriello's account contradicted that of the victim and his cousin and

wasn't credible.

-Investigators also recommended charges against a sergeant who told officers on Mauriello's orders
notl to take robbery reports if victims refused to return to the station house. Although the remark was
on the Schooleraft recordings, the sergeant initially denied ever saying that. Mauriello denied issuing
any suchorder.

Investigators learned that no report was ever taken for the incident, which led to the sergeant's order.
5/8

wwwlvillagevoice,com/coment/printVerslon/3385914/
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.After a woman reported a knifepoint robbery, another precinct sergeant told cops, "If no surveillance
cameras show her getting robbed, she's going to be locked up.” In essence, cops were pressuring her
not to file the complaint. The victim got frustrated, and no report was filed.

Investigators concluded that two officers failed to take the report, and the sergeant failed to follow up.
All three cops are facing possible charges.

As to Schoolcraft's claims that Mauriello and one of his lieutenants repeatedly ordered cops to
downgrade index crimes, investigators examined hundreds of complaints and found several dozen
misclassified reports.

Even so, Mauriello and precinct supervisors still denied there was any extensive manipulation of crime
reports.

A sergeant and officers told investigators that Mauriello reviewed the previous days' crime reports,
but Mauriello denied that. He also denied calling victims back himself, even though the Schoolcraft
tapes and a statement by one of Mauriello's lieutenants clearly show that he did. ' o

Schoolcraft claimed that index crimes weren't being entered into the NYPD computer system that
tracks crime reports citywide. Investigators found, based on a seven-week sample, that was true in 7
percent of cases.

Precinct officers did upgrade some complaints, but only at the low rate of one report per week,
investigators concluded. Those upgrades were often done more than a month after the incident,
rendering it impossible to actually solve the crime.

"This represents a severe delay in accurate crime reporting and calls into question the motive for
changing the classification" after so much time had passed, investigators wrote.

Probers found seven instances where a crime was initially called a felony, changed to a misdemeanor,
and then upgraded to a felony again long afterward. Investigators wrote that they found "severe
deficiencies in the overall crime-reporting process as a whole."

Investigators found 46 crimes in all where something was not done properly, and thus did not make it
into the precinct-crime stats. Twenty-five were misclassified, 16 were missing, and five weren't
entered into the system.

"The investigation revealed the lengths that some members of the command went to in order to avoid
index-crime reports," investigators concluded, going on to describe a "reluctance" to submit the
reports. Since it was Mauriello's ultimate responsibility, investigators cited a "serious failure” in his
command.

"Because of this failure, an atmosphere was created discouraging members of the command to
accurately report index crimes,"” investigators concluded.

In all, five precinct officers, two sergeants, and Mauriello were either disciplined or charged with
department infractions. Most of the command structure in the 81st was transferred. Kelly appointed
one of the city's few female African American commanders to replace Mauriello.

Deputy Chief Michael Marino, the man who ordered Schoolcraft to be committed, was also
transferred.

Probers referred two of Schoolcraft's allegations to Internal Affairs: one involving the arrests of people
on minor infractions held unnecessarily in the command and released, and the other, three arrests of
people who tried to turn guns in to the station house.

www villagevoice.com/conlent/printVersion/3385914/
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Schoolcraft remains under a kind of indefinite suspension without pay and lives upstate with his
father. His federal lawsuit is moving along in a preliminary phase.

His lawyer, Jon Norinsberg, says the secret NYPD investigation totally backs Schoolcraft and proves
that "crime reports were deliberately manipulated to create an utterly false portrait of crime levels in
the precinet."

"I'he fact that the NYPD koew about a report that wholly vindicated Adrian's claims but never
released it 1o the public—much less acknowledged its existence—is disgraceful and a complete betrayal
of the trust of the people of New York," Norinsberg says. "Rather than attacking Adrian's credibility,
the NYPD should have commended this officer's courage in coming forward—at great risk to himself
and his own career—to expose the dishonesty and fraud that was taking place at the 81st Precinct.”

Norinsberg says Commissioner Kelly's actions "have been nothing more than window dressing.” "He
has addressed the problem cosmetxcally but has done nothing at all to deal with the actual root of the
problem: CompStat," he says. “This is the driving force behind the NYPD's obsession with numbers.”

Norinsberg says his office has been "flooded with e-mails from other officers who have reported
downgrading and non-reporting of crime merely to pad their commander's stats.”

"It is a gross distortion of the truth to suggest that manipulation of crime statistics occurred only in the
81st Precinct,” he says. "This is a citywide problem."

As for the other man at the center of the story—Mauriello—he is in a sort of limbo himself. He was
transferred to Bronx Transit and charged departmenta]]y 18 months ago, but httle has happened since
then—much to the 1rr1tat10n of his lawyer and union representatwe

Roy Richter, the pres1dent of the Captains Endowment Association, says that desplte the broad
allegations contained in the report Mauriello is only charged vnth obstructmg the taking of a single
auto-theft report.

"It's important to note that Mauriello was not charged in any administrative action related to the
broad conclusions that are contained in the report,” Richter says. "Prior to the investigation, his
command was rated very highly in previous crime-statistics audits. We will challenge the charges
against him. We feel he's been wrongly charged."

Mauriello is on full duty in the Bronx Transit command as an executive officer. During his time at the
81st Precinct, his command won a coveted unit citation for outstanding performance, and he was
promoted.

As for the charge that Mauriello misled investigators, Richter says: "He was directed to recall incidents
that happened a year or more before. It's difficult for any person or police officer or reporter to
describe a timeline of events that h'lppened 12 months previous. There was no misleading. He testified

to the best of his memory at the time."

Lou La Pietra, Mauriello's lawyer, says his client denies the charges filed against him. "He's a fall guy,"
La Pietra says. "I don't know why, whether it's bemg done for political or litigation reasons. But he
wants to move forward."

Richter and La Pietra are critical of the department delay to bringing the case to trial. "He was served
in October 2010, and they havén't done anything more since," La Pietra says. "The guy's been put out
to pasture 18 months. T don't know what their bigger agenda is."

grayman@villagevoice.com

www.villagevoice.com/content/printVersion/3385914/ 748
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EXHIBIT B




" UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ADRIAN SCHOOLCRAFT,
Plaintiff,
-against-

THE CITY OF NEW YORK, DEPUTY CHIEF
MICHAEL MARINO, Tax Id. 873220, Individually
and in his Official Capacity, ASSISTANT CHIEF
PATROL BOROUGH BROOKLYN NORTH
GERALD NELSON, Tax Id. 912370, Individually
and in his Official Capacity, DEPUTY INSPECTOR
STEVEN MAURIELLO, Tax Id. 895117,
Individually and in his Official Capacity, CAPTAIN
THEORDORE LAUTERBORN, Tax Id. 897840,
Individually and in his Official Capacity,
LIEUTENANT JOSEPH GOFF, Tax Id. 894025,
Individually and in his Official Capacity, SGT.
FREDERICK SAWYER, Shield  No. 2576,
Individually and in his Official Capacity,
SERGEANT KURT DUNCAN, Shield No. 2483,
Individually and in his Official Capacity,
LIEUTENANT CHRISTOPHER BROSCHART,
Tax Id. 915354, Individually and in his Official
Capacity, LIEUTENANT TIMOTHY CAUGHY, Tax
Id. 885374, Individually and in his Official Capacity,
SERGEANT SHANTEL JAMES, Shicld No. 3004
and P.O.’s “JOHN DOE” #1-50, Individually and in
their Official Capacity (the name John Doe being
fictitious, as the true names are presently unknown)
(collectively referred to as “NYPD defendants”),
JAMAICA HOSPITAL MEDICAL CENTER, DR.
ISAK ISAKOV, Individually and in his Official
Capacity, DR. LILIAN ALDANA-BERNIER,
Individually and in ‘his Officlal Capacity and
JAMAICA HOSPITAL MEDICAL CENTER
EMPLOYEE’S “JOHN DOE” # 1-50, Individually
and in their Official Capacity (the name John Doe
being fictitious, as the true names are presently
unknown),

Defendants.

STIPULATION AND
PROTECTIVE ORDER
AS TO DOCUMENTS
PRODUCED BY CITY
DEFENDANTS

10 CV 06005 (RWS)



WHEREAS, plaintiff seeks certain documents from defendants the City of New
York, and NYPD defendants Deputy Chief Michael Marino, Assistant Chief Gerald Nelson,
Deputy Inspector Steven Mauriello, Captain Theordore Lauterborn, Lieutenant Joseph Goff, Sgt.
Frederick Sawyer, Sergeant Kurt Duncan, Lieutenant Christopher Broschart, and Sergeant
Shantel James, (collectively referred to herein as “City Defendants”) in discovery in this action,
documents which City Defendants deem confidential, and

WHEREAS, City Defendants object to the production of those documents unless
appropriate protection for their confidentiality is assured,

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by
and between the attorneys for plaintiff, City Defendants, and Jamaica Hospital Medical Center,
Dr. Isak Isakov, and Dr. Lilian Aldana-Bernier (collectively referred to herein as “Co-
Defendants”) as follows:

1. As used herein, “Confidential Materials” shall mean all documents and the
information contained therein relating to personnel of the New York City Police Department
(“NYPD"), other than plaintiff in this action, except where otherwise specified in subsection (a),
including, but not limited to, (a) files maintained by the NYPD's Internal Affairs Bureau (“IAB")
and Brooklyn North Investigations Unit (“BNIU”) with respect to any investigation into alleged
misconduct by any member of the New York City Police Department, includirg but not limited
to plaintiff; (b) files maintained by the NYPD’s Quality Assurance Division (“QAD”) with
respect to any investigation, including but not limited to plaintiff; (c) internal and external Equal
Employment Opportunity complaints and any related investigation; (d) personnel files and the

information contained therein including, but not limited to, information regarding, promotions,




discipline, evaluations; (€) copies of any documents containing information about any actual or
potentlal personnel action taken with respect to personnel of NYPD other than plaintiff in this
action, 1nclud|ng, but not limited to, coples of 1nvestlgat|0n ﬁles dnsmplmary files, Employee
Management Dwnsnon (“EMD") files; (f) any documents identified by Clty defendants as subject.
to thnv. order; (g) any documents that the Court dlrects to be produced subject to this order, and
(h) any testxmony concerning subsection (a) (b), (c) (d), (&), (D), and (g) and documents and the
information contained therein.

2. Documents and information are not Confidential Materials to the extent
that they (a) are properly obtained by plaintiff from the City defendants herein, or (b) are
otherwise publicly available.

3. Neither plaintiff, plaintiff's attorney, nor the Co-Defendants or their
attorneys in this matter shall use the Confidential Materials for any purpose other than for the
preparation or presentation of plaintiff's case or defendants’ defense in this action. In addition,
any party may use the Confidential Materials for cross-examination or impeachment purposes,
and Confidential Materials may be used in support of, or opposition to, any summary judgment
motions, provided that the Confidential Materials are appropriately redacted for ECF filing,
pursuant to the provisions of paragraph 6, infra.

4, Neither plaintiff, plaintiff’s attormey, nor the Co-Defendants or their
attorneys in this matter shall disclose the Confidential Materials to any person except under the
following conditions:

"a, Disclosure of Confidential Materials, including, but not limited o those
files maintained by the NYPD’s 1AB, BNIU, QAD, or Office of Equal

Employment Opportunity with respect to any investigation into alleged




misconduct, including but not limited to plaintiff, and any EMD,
personnel, investigative, and/or disciplinary files and/or materials may be
made only to plaintiff"s and/or Co-Defendants’ attoméys or a person(s)
specifically employed by plaintiff's and/or Co-Defendants’ éttomeys oﬁly
if necessary to the preparation or presentation of plaintiff’s and/or Co-
Defendants’ case in this action.

Disclosure before trial of Conﬁ&cntial Méierials may be made only to an
expert who has been retained or specially employed by plaintiffs and/or
Co-Defendants attorneys in anticipation of litigation or preparation for this
action, to a witness at deposition, or to the Court.

Before any disclosure is made to a person listed in subparagraph (a) or (b)
above (other than to the Court), plaintiff and Co-Defendants shall provide
each such person with a copy of this Stipulation and Protective Order, and
such person shall consent in writing, in the form annexed hereto as Exhibit
A, not to use the Confidential Materials for any purpose other than in
connection with the prosecution or defense of this case and not to further
disclose the Confidential Mat'erials.exccpt in testimony taken in this case,
or attached to motions, affidavits or declarations submitted to the Court,
which have been redacted for ECF filing pursuant to the provisions of
paragraph 6, infra. The signed consent shall be retained by plaintiff's
attorney and/or Co-Defendants’ attorneys and a copy shall be furnished to

City-Defendants’ attorney-within ten (10) days.




5. Deposition testimony concerning any Confidential Materials which
reveals the contents of such materials shall be deemed confidential, and the transcript of such
testimony, together with any exhibits referred to therein, shall be separately bound, with a cover
page prominently marked “CONFIDENTIAL.” Such portion of the transcript shall be deemed to
be Confidential Materials within the meaning of this Stipulation and Protective Order.

6. If any paper which incorporates any Confidential Materials or reveals the
contents thereof is filed in this Court, those portions of the papers shall be delivered to the Court
enclosed in a sealed envelope bearing the caption of this action, an indication of the nature of the
contents, and the following legend:

CONFIDEMNTIAL

This envelope contains documents or information
designated confidential pursuant to an order entered
by, the United States District Court for the Southern -
District of New York in the above-captioned action.
This envelope shall not be opened or unscaled
without the express direction of a judge of this
Court, and its contents shall not be displayed or
revealed except as the Court may order. This
envelope and its contents shall at all times be

maintained separate and apart from the publicly
available files of this case. . :

7. W-ithiﬁ ihirty (30) days after the termination of this case, including any
appeals, thé Confidential Materials, including all copies, n'c\)t'(::s, an& other matefiais containingvor
referring 16 ihformatidn derived therefrom, shall be rétul"ned‘t.o"City defendants’ attorney or,
upon théir written consént, dcstrbyed, and all persons who possessed such materials shall verify
their return or destruction by affidavit ;r cért-iﬁc":zi'tibn furnished to City defendants’ attorney;
plaintiff’s and Co-Defendants’ attorneys shall represent that all Confidential Materials have been

returned; provided that notes and other materials that are or contain the work product of




attomeys may be retainied, However, any such retained work product shall remain subject to the
provisions In this. Order and shall not be used by plalntiffs counsel and/or Co-Defendants’
counsel In any other case against the City of New York, it agenoies or its employees and the
same shall bo verified to City defcndanu' attomey.

8. Nothinx ln this Stipulation and Protecﬁvc Ordor shall prevent plainnﬂ"s
| .eouucl ﬁvm muklng an npplicatlon to the Coun in the mmer omem_cm,ﬂm
York, ¢t gl 10-Civ.-4228 (RWS), for disclosure of materials that would otherwise bo subject to
this Protective Order,

9. Nothing in this Stipulation and Protective Order shall bs construed to (imit
City defondants’ use of the Confidential Materials in any manner.

10.. Facsimile signaturcs herein shall be consider as otlginal signatures.

Dated: September 28, 2011
New York, Now York

JONL. NORINSB?O (NJ2133) ;

Attomy for Plaintiff
225 Broadway, Sultc 2700
New York, NY 10007

(212) 7915396 225 Broadway, Sulte 2760
Motinsterg@nol.com New York, NY 10007
i (212) 314-21135
geohen@cohenfitch.com
AN . Jftch@cohenfitch.com
Donna A, Canfleld (DC243 , Grogoty J. Radomisti {QJR2670)
Assistat Corporation Counsol MARTIN, CLEARWATER
MICHABL CARDOZO G BELL, LLP
Office of the Corporation Counsel ttomeys for Defendant
of tha City of New York JAMMCA HOSPITAL MEDICAL CENTER
Attomey for CITY DEFENDANTS 220 Eagt 42nd Stroet *
100 Ctivrch Street, Room 2.124 New Yark, NY 10007
Now York, NY 10017 . (212) 6572122

(212) 788-8703 radomg@meblaw.com
daanficl@law.nyo.gov




(kS

Brady 6) BrishE, Leo (BL9495)
CALLAN, KOSTER, BRADY & BRENNAN, LLP IVONE, DEVINE & JENSEN, LLP
Atoreys for Defendant Aftorneys for Defendant
DR. LILIAN ALDANA-BERNIER ISAK ISAKOV, M.D,
1 Whitehall Street 2001 Mxrcus Avenue, Suite N100
Now York, NY 16004-2140 Laks Sucoess, New York 11042
(212) 248-0115 (516) 326-2400
bbrady@ckbblaw.com brisnlco@!djlaw.com

SO ORDERED:
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THE CITY OF NEW YORK

MICHAEL A. CARDOZO LAW DEPARTMENT DONNA A. CANFIELD
Corporation Counsel 100 CHURCH STREET phone: (212) 788-8703
NEW YORK, NY 10007 fax: (212) 788-8877

mobile: (917) 573-3480
email” dcanficl@law nyc.gov

October 7, 2011

VIA HAND DELIVERY
Jon L. Norinsberg

225 Broadway, Suite 2700
New York, New York 10007

Gerald Cohen

Joshua Fitch

COHEN & FITCH, LLP

225 Broadway, Suite 2700
New York, New York 10007

Re: Schoolcraft v. The City of New York, et al.
Civil Action Number: 10 CV 6005

Dear Counsel:

Please find enclosed for service upon you, documents Bates stamped D000001-
D001457 produced pursuant to the terms of the Stipulation and Protective Order in effect in this
matter. Included in this production are the following:

Plaintiff’s Command Personnel Folder

Plaintiff's Employee Management Division (“EMD”) File
Various Memo book entries — Plaintiff

Plaintiff’s Psychological Evaluation Section file

IAB Interim Report, dated October 7, 2010

Charges and Specs. — Mauriello

Charges and Specs - Schoolcraft

Marino Command Discipline

Internal Affairs Bureau (“IAB”) Resumes - Defendants
Central Personnel Index (“CPI”) - Defendants
Property Invoices

Memobook - Broschart

QAD Report 81 Precinct

Defendants’ Personnel Files




Also included are documents PG000001-PG000703, previouSly produced.

Gregory John Radomisli

MARTIN CLEARWATER & BELL LLP -
Attorneys for Jamaica Hospital Medical Center
220 East 42nd Street 13th Floor

New York, NY 10017

(by hand delivery)

Brian Lee

[VONE, DEVINE & JENSEN, LLP
Attorneys for Dr. Isak Isakov

2001 Marcus Avenue, Suite N100
Lake Success, New York 11042
(by First Class Mail)

Yours truly,

P

Donna A. Canfield
Assistant Corporation Counsel
dcanfiel@law.nyc.gov
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Received

COHEN & FITCH LLP

233 BROADWAY, SUITE 1800
NEW YORK, NY 10279
TEL: 212.374.9115
FAX: 212.406.,2313

FAX FORM
DATE: April 25, 2012

TO:  Honorable Robert W. Sweet, United States District Judge

FIRM OR COMPANY: Southern District of New York

Cc:  Suzanna Publicker, Esq. (212-788-9776)
Assistant Corporation Counsel

Gregory John Radomisli (212-949-7054)
Martin Clearwater & Bell LLP

220 East 42 Street, 13" Floor

New York, NY 10017

Brian Lee (516-352-4952)

Ivone, Devine & Jensen LLP
2001 Marcus Avenue, Suite N100
Lake Success, NY 11042

Bruce M. Brady (212-248-6815)
Callan, Koster, Brady & Brennen LLP
1 Whitchall Street

New York, NY 10004

FROM: Cohen & Fitch LLP

PAGES (inciuding this pags): 8

if you did not receive all of the pages, please contact the sender as soon as possible.

MESSAGE: Schoolcrafi v. City of New York, et al
10 CV 6005 (RWS)

o oo— - ool
——

NOTE 1O FAX OPERAYOR:  The information contalned in this Facsimile message is lagally privimged
and confidantial information intended only for the use of the individual or enbty named above. If the reeder
of this message iz not the inlendad recipient. you are hareby notified the! any dissemination, distribyution o
copying of this facsimile is strictly prohibited. It you racalve this Facsimite in emror, please immudiately

nollly us by telephone end retum the orginal message 1o us et tho eddress above via the Unfled States
Poslel service. Thenk you.

s
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COHEN & FITCH LLP
233 BROADWAY, SUITE 1800
NEW YORrK, NY 10279
TEL: 212.374.9115
FAX: 212.406.2313

Apri] 25, 2012

BY FACSIMILE
212-805-7925

Honorable Robert W. Sweet
United States District Judge
Southern District of New York
500 Pearl Street

New York, New York 10007

Re:  Schoolcraft v. City of New York, et al.
10 CV 6005 (RWS)

Your Honor:

1 am co-counsel for plaintiff in the above-referenced matter. I write now to respectfully
request that Your Honor grant plaintiff leave to amend the complaint to add a First Amendment
retaliation claim under 42 U.S.C. § 1983 based on the discovery that has been produced thus far.
Additionally, it is also respectfully requested that plaintiff be permitted to substitute Lieutenant
William Gough for Lieutenant Joseph Goff who was incorrectly named in the original complaint.
The request to substitute Lt. Gough as a defendant is made with the consent of all partics and the
request regarding the First Amendment claim is made with the consent of all parties except the
City defendants. No prior requests to amend have been made.

Since the time of filing the first amended complaint in this action, the parties bave
conducted substantial document discovery. Specifically, the parties have exchanged over three
thousand (3,000) documents as well as thousands of hows of audio recordings. Amongst the
documents exchanged by the City defendants was the UF 49 (Unusual Occurrence Report) from
October 31, 2009, which indicated that a Lt. William Gough was present during plaintiff’s home
invasion whose name bore a phonetic resemblance to the currently named defendant Lt. Joseph
Goff. After verifying this information with the plaintiff, it was confirmed that because of the
stmilarity in names Lt. Joseph Goff had erropeously been named instead of the correct Lt.
William Gough. Accordingly, the plaintiff respectfully requests leave to amend the complaint to
correct this error and add the appropriate defendant.

Additionally, the City defendants have also produced the documents from the
investigation conducted by the Quality Assurance Division ( QAD) of the New York City Police
Department, which had performed an investigation into the allegations made by plaintiff Adrian
Schooleraft while still an active duty police officer at the 81% Precinet. Specifically, prior to the
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events of October 31, 2009, Adrian Schoolcraft had made numerous complaints to supervisory
personnel within the department and to outside investigative agencies regarding the enforcement
and establishment of an arrest and summons quota. Additionally, he also made specific
allegations that commanding officers had manipulated crime statistics and civilian complaints so
as to avoid classification as index crimes.! These allegations included. but were not limited to,
the failure to take reports of civilian complaints, destruction of civilian complaints, downgrading
complaints that would have been categorized as index crimes to lesser oftenses and discouraging
avilians from making or pursuing criminal complaiuts.

Plaintiff belicved, and still does, that this under-reporting was occwrring in order to avoid
the statistical categorization of these complaints as “rajor crimes” for purposes of reporting
crime statistics to the public — i.e. to make it appear to the public at large that a certain manner of
policing was affectively reducing crime when in fact the numbers being provided to the public
were being falsified.  Furthex, these allegations that plaintiff had made were eventually
substantiated by the QAD investigative findings, which found that civilian complaints were in
fact being falsified by the NYPD. As such, following the disclosure of the QAD findings, the
merit and validity of plaintiff's First Arnendrnent retaiiation claim became clear ~ namely, that
the events of October 31, 2009 and the subsequent campaign of harassment was doue directly in
retaliation against plaintiff because he had exercised his First Amendment right to speak out
regarding this breach of the public trust and fraud on the public at large. Accordingly, plaintiff
now makes the instant request to add a First Amendment Claim to the complaint.

The Plaintifff Has Clear Grounds to Assert a First Amendment Retalintion Claim Based on the
OAD Findings

Under the law of this Circuit, a First Amendment retaliation claim is widely recognized
when an individual suffers a constitutional injury in retaliation for exercising his rights under the
First Amendment. See Skeban v. Village of Mamaroneck, 465 F.3d 96, 107 (2d Ci.
2006)(*‘[TJhe First Amendment nonetheless prohibits it [generally, subject to certain defenses,]
from punishing its employees in retaliation for the content of their speech on matters of public
importance.”™). In order to establish a First Amendment retaliation claim the plaintiff must show
he engaged in protected speech and that the adverse cmployment action that resulted was
motivated by its utterance. See id. (“In order to establish a First Amendment retaliation claim,
plaintiffs must prove that: (1) they engaged in constitutionally protected speech because they
spoke as citizens on a matter of public concern; (2) they suffered an adverse employment action;
and (3) the speech was a ‘motivating factor’ in the adverse employment decision.”). Further,
“adverse employment action” is not strictly construed under the First Amendment and only
requires that the action taken be sufficient to discourage potential speakers from exercising
siroilar rights in the future. See Nixon v. Blumenthal 409 Fed.Appx. 391, *] (2d Cir. 2010)*“In
the First Amendment context, plaintiffs need not demonstrate a material change in cmp]oyrr;em
terms or counditions...rather. plaintiffs need only show that the retaliatory conduct in question
‘would deter a similarly situated individual of ordinary firmness from exercising his or her
constitutional rights.’”). Additionally, in order for a public employee - namely, a police officer
- 10 establish entitlement to First Amendment protection, he or she must show that ihey engaged

| . .
Index crimes consist of the seven major crime classifications: Murder. Rape Robbery, Burgl
Grand Larceny and Grand Larceny Auto. RS P Berglacy, Felony Assaul
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in speech as a “citizen” regarding matters of public concemn. See Ruotolo v. City of New York,
514 F.3d 184, 188 (2d Cir. 2008)(“Whether public employee speech is protected from retaliation
under the First Amendment entails two inquiries: (1) “'whether the employce spoke as a citizen
on a ruatter of public concemn” and, if so, (2) “whether the relevant government entity had an
adequate justification for treating the employee differently from any other member of the general
public.”).

In the present case, plaintiff can clearly satisfy every element of this claim. Plaintiff
Adrian Schoolcraft spent years documenting corruption within the New York City Police
Department. Specifically, he recorded superior officers instructing subordinates to make arrests
and issite summonses pursuant to an internally established quota and in many instances either
explicitly or implicitly instructing officers to disregard probable or reasonable cause in order to
meet these requirements.  Additionally, and perhaps even more importantly, plaintiff
documented 1epeated instances of widespread fraud regarding civilian complaints within 81"
Precinet — namely, officers’ failure to take civilian complaint reports, their discouragement of
civilians who desired to make reports and their misclassification of crimes contained in the
reports.  Further, in an atterupt to expose this corruption clearly involving matters of public
concem, plaintiff spoke to supervisors, made formal reports that he attempted to transmit to
Police Department hierarchy and made written complaints to investigative units such as the
Internal Affairs Department and Quality Assurance Division of the NYPD. As a result of this
speech, NYPD officials modified the conditions of his employment and eventually entered his
home and had him involuntanly committed to a psychiatric ward at Jamaica Hospital for six (6)
days. Thereafter, defendants continued to retaliate against him for his speech regarding the
departmental corruption by traveling hundreds of miles to his home in upstate New York in a
continuing campaign of retaliation and intimidation. Accordingly, plaintiff can unquestionably
establish the requisite elements for pleading and proving a First Amendment retaliation claim in
this case.

Garcetti is Entirely Inapplicable to the Speech Alleged in This Matter

In responsc to plaintiff’s request for consent to amend the complaint in order to add this

s Dottt M AL a3

in opposing plaintiff’s proposed amendment on the grounds of futility. This position, however,
ignores the underlying basis of that holding ~ namely, that First Amendment protection is only
lost when the speech is required as a function of the employee’s job. See id. at 421 (“*We hold
that when public employces make statements pursuant to their official duties, the employecs are
not speaking as citizens for First Amendment purposcs, and the Constitution does not insulate
their communications from employer discipline.”)(emphasis added). Counversely, if the speech is
oot required by the employee’s job duties, it is protected, and this limitation of Garcettj has been
widely recognized in this Circuit. See Sassi v. Lou-Gould, 2007 WL 635579, *3 (S.D.N.Y.
2007)(Unlike the plaintiff is Garcetti, whose job it was to write the communications which he
claimed constituted protected speech, Chief Sassi had no such duty to write public letters to the
City Council “as a resident taxpayer.” Chief Sassi's letters, which harshly criticized the City
Council for its funding of the police department, were very similar to the letter in
Pickering. )(emphasis added). In fact Your Honor has even recognized this distinction in cases
involving facts similar to the instant case. See McAvey v. QOrange-Ulster Boces, 2009 WL
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2744745, *5 (SD.N.Y. 2009)(RSW)(“McAvey's official job duties cannot be said 1o include
‘scrutinize[ing) her supervisors for fraud-essentially acting as a supervisor of her supervisors-Jet
alone report[ing] them to external investigators.’”). Further. the mere fact that the speech is
related to an individual’s job does not lift the umbrella of First Amendment protection. See
Jackson v. Jimino, 506 F.Supp.2d 105, 109 (N.D.N.Y. 2007)(**If we were to adopt Defendants’
argument, we would inextricably have find that Garcetti dictates a bright-line rule-an all or
nothing determination-on an employee's speech even if it rangentially concems the official's
employment. We find that Garcetti does not stand for that proposition.’”)(emphasis added).

In the present matter, plaintiff’s speech undoubtedly invelved matters of public concern ~
namely, the falsification of civilian complaints and the widespread institution of an arrest and
summons quota, which implicitly and explicitly instructed officers to disregard probable cause.
See Skehan 465 F.3d at 106 (“[D]efendants do not seriously contest that plaintiffs have satisfied
the. first two clements of their First Amendment case, nor could they. Plaintiffs' speech plainly
concemed issues of public concem: misfeasance within the police department and allegations of
an ongoing cover-up and an attempt to silence those who spoke out against it.”)(emphasis
added). As previously stated, plaintiff's speech concerned a system that required and/or
influenced officers to disregard the law and violate individuals nghts in order to meet
departmental quota requirements. Moreover, plaintiff was speaking out regarding the
widespread manipulation, tampering and falsification of civilian complaints being made by the
public at large. Additionally, il cannot be argued with any level of credibility that addressing
these matters was part of his job duties, and as such, he is cntitled him to First Amendment
protection. See Jackler v. Byme, 658 F.3d 225, 241- 42 (2d Cir. 2011):

[T}t is clear that the First Amendment protects the rights of a citizen to refuse to

retract a report to the police that he believes is true, to refuse to make a statement

that he believes is false, and to refuse to engage in unlawful conduct by fHling a

Jalse report with the police. We conclude that Jackler's refusal to comply with

orders to retract his truthful Report and file one that was false has a clear civilian

analogue and that Jackler was not simply doing his job in refusing to obey those
. orders from the department's top administrative officers and the chief of police.

Id. (emphasis added). Finally. the nature of plaintiff’s speech not only was addressing
matters of public concern, but acts that literally constituted a fraud on the public — namely, that
citizens were being led to believe their complaints were actually being taken and being reported
accuratcly. Under these circumstances, it is clear that plaintiff’s allegations are abundantly
sufficient to sustain a First Amendment retaliation claim. Se¢ Anderson v. State of New York,
Office of Court Admin. of Unified, 614 F.Supp.2d 404, 428 (S.D.N.Y. 2009):

This case is patently distinguishable from Garcetti. Whereas the prosecutor in
Garcetti spoke out about a single case pending in his office, Anderson spoke out
about systemic problems at the DDC, thercby making her speech protected.
Where a public employec's speech concems a government agency's breach of the
public trusi. as it does here, the speech relates to more than a mere personal
grievance and therefore falls outside Garcetti's restrictions.
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(1d.)(ernpbasis).

Accordingly, since leave to amend pleadings i3 freely granted, and defendants cannot
possibly sustain their burden of proving the futility of adding this claim, plaintiff respectfully
requests that Your Homor issue am Order permitting plawntiff to amend the Complaint
accordingly.

Thank you for your consideration of this request.

Very truly yours,

// /s} 7/'C

Joshua P. FFitch o
Q«:h@co ienfitch.com
Suxanna Publicker, Esq.
Assistant Corporation Counsel
The City of New York Law Department
100 Church Street
New York, New York 10007

Cc:  VIAFAX

Gregory John Radomisli
Martin Clearwater & Bell LLP
220 East 42™ Street, 13" Floor
New York, NY 10017

Brian Lee

Ivone, Devine & Jensen LLP
2001 Marcus Avenue, Suite N100
Lake Success, NY 11042

Bruce M. Brady

Callan, Koster, Brady & Brennen LLP
1 Whitehall Strect

New York, NY 10004
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Detendants are notadle to move ferward with the <econd duy of plainint™s deposition withi those
doviamenms are receinvad.

! .

Avvoeding tooaeview of the Civl Dochet Sheets Beaenant Wiilam Gough. Screcant Robert W. O Hare,
Serzcant Soads Wobon Licwtenant Thomas Tlasiey, and Captam Lonuthy Drainor buse not 3 0t beois servee o ih
prove sand are therelore ot partios 1o this action

- ~.

CPeaant 1o FRCP 30 and 34, bevsuse prentll Soied oo cither tespondd o seek an enfargement of tme w which
te respord within 20 davs of service of Ciny Detendanis™ discosers 1 QUestsamy abjestionns to these requests ing
beor waned
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A. Financial Expenses Incurred By Plaintiff

City Defendants demanded proof of all financial expenses incurred by plaintit! as a result
of the allegedly unlaw ful conduct of defendants in this matter.” Plaintift responded by stating
that the demand “is vague. ambiguous. overbroad and unduly burdensome, 1o the extent thiv it
seeks documenis that are neither relevant nor reasonably caleulated o lead o the discovery of
admissible evidence, and to the extent that it calls tor the production ot material not within
plaiotifl™s possession. custody or control, and that is more readily obtained from another source.”
Plaintift is alleging economic damages in this matter, and as such, plaintift’s contention that the
doctment request s Uneither relevant nor reasonably caleulated o lead to the discovery of
admissibie evidence™ is atterls incomprehensible.  Even to the extent that plaintift alleges that
evidence of phanitf’s financial damages is more readily available from another source, planufl
has failed to identify the source(s) lrom whom City Detendants may request such evidence,
despite requests from City Delendants to so identity the sourcets) Plainttt has similarly retused
o provide evidence of his efforts to mitigate damages by attempting o secure other
cm;‘,-iu}mcnlf proof of the $7. 18500 medical bilt plamntift claims he was issued as a result ol his
costinement. and proof of purchase of the recording devices used by plaintiff.” Giver the
relovance of plaintiff's economic losses and ansy attempts to mitigate those losses o this
Hogation, City Defendants respecttully regquest that the Court order plainull 1o prodace
responsive information by o date certain,

B. Documents Regarding Allegations of Hlegality Regarding Police Officers Frank
Pallestro and Adhyi Polanco

Platntit? alicged in his Second Amended Complaint that non-panty Police Officers Ading
Polnco and Frank Pallestro have evidence that the 1TAB faled to keep therr compluinis of
corruption aod dllegality confidenual, whick plainnf believe supports his clams in ihis action.
¢y Detendants theretore demanded any documents in plaintift™s possession that support these
alleations.” Plaintift responded in part that “[the request] demands disclosure ot infermation
and‘or communications that are protected by the attorney-client or work-product prisiieges, or
which consiitute material prepared for litgation purposes.”™ In response, City Detendants
regusted a privilege log tor those documents plaintidt believes are protected by the attorney -
client andror work-product priviteges, which plaintift has thus far failed o provide.

Piantift further objected to produce responsive decuments concerning Frank Paliestro
thot are in plomtd s possession, without first obtaining an Atlorneys Eyves Only Stipulation
exesuted by the parties and ordered by the Court. City Deferdants Jo not believe any Autoress’
Fvos Only o supufation iy required svhen nene was required for plainudt o produce simtlar
intormation pertaining to Adhyl Polanco. Further, plaintitts claim that evidence regarding Frank
Pudiastro cannot be produced absent such a stipulition because Pallestro tears retaliation, is
meridess i light of the Tact that plamutt has already dentitied Frank Pallusiro as havong
' Sen 1 Set o Docuinent Requests - Docament Reguest Number 9.

Fee PUaetof bocament Reguests - Docament Request Numbier 13

-

Sez 2 Set of Dovuruent Reguests - Document Reguest Number 6
" Ser 27 Set of Document Requests - Document Reguest Number 4

Tuer 2 Set ol Document Requests - Document Request Number 1
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provided information to 1AB regarding “allegations of tllegality.” and more importantly, Frank
Paiiostro himsell has given numerous interviews to media sources including the New York Daily
News on these matters.” Accordinghy, City Defendants respectfully request that the Court order
plaintifl o provide all evidence in his possession regarding Police Officers Adhyl Polanco and
I'rank Pallestro.

C.  Messages and Communications Received Through www.scheoleraftjustice.com

Through the course of discovery, City Detendants fearned that plainttt and his counsel
operated a website with the URLL of www schooleralijustice.com. which asked members of the
NYPD to provide intormation for plamtift 1o use in his lingauon. City Delendants demanded tha
including the names. contact information, and 1P addresses ol all respondents.”

Plaintift’ claimed that the request implicated that ~disclosure of informatiorn and’or
communications that are protected by the attorney-client or work-product privileges, or which
constitute material prepared for litigation purposes.”™ So. though plaintift provided some response
to s request, i dotng oo plaintifl sedacted the names, contact, information. and 1P addresues
of all respondents. Atter City Defendamts challenged the assertion of privilege, by pointing owt
that the website iselt inciuded a disclaimer stating  that “information on this website 1s not
intended to create, and receipt or viewing ot this information does net constitute. an altorney-
client relationship.” the website was when down.”™ 1t is clear frons counsels™ website disclaimer
ther there is no  attornev-cliemt  relutionship with regard 0 any responses 10 the
wivw schwoleralijustice com website and that amy claim of privitege vould not be asserted in
god laith, even 1f there were o relationship. plamif? has retused 1o provide a priviiege log
reliccting the mlormation plainutt” contends s protected by the atorney-clicnt andior work-
product privileges, which 1s required under the ocal Rules 10 be furnished at the time the
obeection is asserted. See Loval Rule 26.2th). TFurther, as the names, contact information, il (P
addressen o all respondents is information that was not prepared for Btigation purposes. it cannog
be considzred attorney work-product. Additionally. to the extent that plaintif! intends 1o rely on
statzinents posted 1o the website in the Turtherance of their litigation, delendants are entitled 1o
learn the identities ot the individuals providing information, and gather their contact information
o investipate their claims and’or facilitne the service of subpocnas. Accordingly, Ciny
Delendants request that the Court demand plaintif!’ 10 produce the subject messages and

nanwes. contactinformation. and 1P addresses o all respondents.

b3 . N .
Sy g Lp L sww v nvditynows com pews o pu-whintleblower-palesivo-repatts-plicge corruption 4 ng

yed

o o~ .
Sev 27 Set ot Document Reguests « Document Reauiest Nwmber 2

7 Phe intormation contained on this website s Tor general infornamion purposes only - Notlnng on thiy or associated
pazes decuments, comments answers, cmials, or other communications shauld be tahen as fegal advice bor any
mdividusl case or situation. This information on this website i> not mtended to create, and receipt ur viewing ot this
infernntion docs not constitute, an altorney-client relationship. (his 15 attomey ady rining. Past pertormunes dogs
ot guardnies tuture resuits 7 {Sereenshor of wwy schovierntt astice cort Batibit Oiteniphasis added )




Case 1:10-cv-06005-RWS Document 134 Filed 03/13/13 Page 4 of 21

D. Communications by Plaintiff with Media OQutlets

City Defendants demanded that plantift “pjroduce any documents, messages, and
communicatioes including but not lunited to emails. text messages. and letters reflecting any
communications, INterviews. conversations, or meetings plaintifl has had with any media outlet
reparding the allegations of the instant lawsuit, including but not himited 10 blogs, newspapers.
radio stations. independent reporters, and magazines.”™ See 2™ Set of Document Requests -
Pocumem Request Number 7. Plantitt objected 1o that request by stating that it was “vague,
ambiguous, overbroad and unduls burdensomie. to the extent that it seeks documents that are
more readily obtained from another source.” City Defendants find this response wholly
inappropriate given the number of statements plaintitf has made 1o the media pertaining to the
atlegatons set forth in the complaint. City Defendants are entitded 1o discover statements tha
plaintdt has made concerning his allegations herein irrespective of whether they are also
available from another source. Thus, plaintiil™s objections to the document request are baseless
and accordingly, City Defendants respectiully request that the Court compel plaintif? to provide
documents responsive to these wholly reasonable demands,

11. Plaintiffs Failure to Respond to City Defendants' Requests for Admissions

On December 19, 20820 City Detendants served plaimtift with Requests for Admission
regrehing the identification of plaintift’s volee on certain recordings, Responses o those reqitesis
are needed  because plaintiit could not recall whether he had made certain statements on the
recandings when axked about them at his deposition on October 11L 2012 On that sanie duwte,
Cite Detendants aiso folleveed up on requests for production of documents first made duiing
plaintit?’™s deposition. Plaintitt has not responded to any of these reguests, despite having had this
glomg deticieney pomted oul m oo letter by City Detendants on Pebraary 15, 20130 In view of
the foregomy, City Detendants respecttully reguest that the Court compel plaimif? w respond to
Citv Delendants™ Reguests for Admissions and document discovery demands made by Cin
Delendants tirst at plaintit™s deposivon, and later by letier dated December 190 2012 by a date
certam.

For the reasons stated above, City Delendants respecttully request that the Court order
praift 1o provide the documents and information listed above by i date certain,

Ciy Detendants thanks the Court for its ime and consideration ol this request.

Respecttylly submitted.

Suzanna Pubiicker
Assistant Corporation Counsel
Special Federal Litigation Drsiston

o Kichard Gilbert (By Fax 212-€33-1977)
Attoraey tor Plaiuitf
115 Christopher Street, 2™ Floor
New York, New York 10014
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Gregory John Radomisli (By Fax 212-949.7054)
MARTIN CLEARWATER & BeLt LLP
Attorneys for Jamaica Hospital Medical Center
220 Liast 42nd Street 13th Floor

New York. NY 10017

Brian Lee (By Fax 316-352-4952)
IVONLE. DEVINE & JENSEN, LLP
Attorneys for Dr. Isak Isakov

2001 Marcus Avenuc, Suite N100
Lake Success, New York 11042

Bruce M. Brady (By Fax 212-248-6815)
CAJ.LAN, KOSTER, BRADY & BRENNAN, LLP
Attorneys for Lillian Aldana-Bernier

1 Whichall Street

New York, New York 10004

Walter Aoysius Kretz , Jr. (By Fax 212-371-6883)
SEIFF KRE1Z & ABLLRCROMBIT

Attorney for Defendant Mauriello

444 Madison Avenue, 30th Floor

New York, NY 10022

Page 5 of 21




Case 1:10-cv-06005-RWS Document 134 Filed 03/13/13 Page 6 of 21

EXHIBIT A
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December 19,2012

BY FIRST-CL.ASS MALL
Ricnard A. Gilbert, Lsq.

115 Christopher Street, 2™ Floor
New York, New York 10014

Re: Schuoloratty he Cov o New York, et a
10OV 6DOS {(RWS)

Deur Counscl:

City Defendanis are avware that you huve recently buen retanied as counser Jor
plintitt and writer 1) 0 address plamuits deivent discovers responses; and 2y regarding

plaint!s deposition, ancluding follow-up gequesis tor documents requested dusing the

deposition,

Plaintiff" s Deficient Discovery Responses

fn comphance with the voeod fatth obligouens of the Tedera! Rules of Onil
Procedure. City Defendants hereby identity the todowing deticiencies wath respect o Paniii! s
Responses to Detendant’s First and Sceond Sets of ntenrepatories and Reqguests for Production
ol Dovuments.

1" Set of Document Reguests - Document Request Number 9: And any ali documents or
things. mcluding but not iimited to audiotipes, videotapes, or other electronic recordings, emals.
letrers. journals or diary entries or notes or like documents or things. in any form or formal,
converning the finuncial expenses (other than expenses for memal health services) that plaina il

" Addinonatly, pursuant to FR CP 33 wnd 3 because plamitt faled o either respond. or seek an
enfargement of time e which o respond within 30 davs of service of Oy Defendants’ diseovery
requests, any such chjections (u those reguests were waryed
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claims to have incurred to date as a resuit of the alleged wrongful acts or omissions of the
detendants, including but not limited to attorneys' fees.

Plaintiff’s Response: Piaintift objects 10 this request on the grounds that it s vague, ambiguous.
overbroad and unduly burdensome, o the extent that it secks documents that are neither relevant
not reasonably calculated 1o lead to the discovery of admissible evidence, and to the extent that it
calls for the production of material not within plaintift’s possession, custody or control, and that
is more readily obtained from another source.

Defendants’ Notice of Deficiency: Plaintilf appears to be alleging cconomic damages in this
matter.  As such. City Delendants” Document Reqguest No. 9 clearly requests documentary
evidence of such damages.  In iight of plaintift’s intention to seek compensatory damuages,
plaintif™s contention that the document request 1s “neither relevant nor reasonably caleulated to
fead to the discovery of admissible evidence™ is utterly incomprehensible. Thas, kindly provide
the requested documents or, 1 the event that plaintif s not seeking recompense for financial
expenses incurred as a result of the alleged incident, state so. Finally, to the extent that plamut!
alleges that evidence of plantigfs financial dawmages is more readily available from another
source, identity the source(s) from whom City Detendants may request such evidence.

1" Set of Document Requests - Document Request Number 13: All documents concerning
plaintitty attempts to sceure other employiment and/or to otherwise mitigate his alleged damages
since October 31, 2009, including but not limited to° ali correspondence or other documents
piaintifl has sent 1o or reccived from any employment agencics, scarch firms or uther
outplacement firms, any documents which reflect the dates upon which plaintitt has had contact
with such azencies or firms, and any documents concerning any job prospects such agencies or
firins have made known o plaintitt; all employment advertisements plaintifl has placed or 10
which plaintiff has responded; and all correspondence, resumes, reference letiers or other
documents plaitiff has sent to or received from any prospective employers, all documents
concerning any offers of employment plaintitt has received from any prospective employers and
all documents concerning plaintifl’s response(s) to any offery ot employment he has received.

Plaintiff’s Response: PlaintilT objects 10 this request on the grounds that it s vague, ambiguous.
overbroad and unduly burdensome, to the extent that it seeks documents that are neither relevant
nor reasonably calculated to lead t the discovery of admissible evidence, and to the extent that it
calls for the production of material not withm plaintiifs possession, custody or control, and that
is more readily obtained from another source Notwithstanding, and without waiving or 1n any
wiy himiting these objections or the Genera! Objections, plaintilt states  that responsive
docaments, to the extent that such documents exist and are in the possession of plainuftf, wilt be
provided under separate cover,

Defendants’ Notice of Deficiency: 1o the extent that plaintift s claiming damages for years of
lost income as a result of the alleged wrongful acts or omissions of the defendants, documents
concerning plaintifts attempts to secure other cmplovment and/or to of herwise mitigate his
alleged damages since October 31, 2009, are clearly relevant and iikely o lead to the discovery
of admissible evidence. As such, please produce the documents responsive to this request,
including thouse vou indicated would be provided under separate cover. Further, to the extent that
plaintiff alleges that the requested documents are more readily available from another source.

rS
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Crty Defendants demand that plaintift identisy the source(s) from whom City Defendants may
request the documents.

2™ Set of Document Requests - Document Request Number 1: Produce any and all
documents and/or recordings which support, or tend o support, in any way whatsoever, any ot
the allegations set forth in paragraph 332 through 353 of phaintits Amended Complaint alieging
that the TAB failed o keep complamts of corruptions and illegality confidential in the 42
Precinet regarding alfegations of thevality involving Police Officers Prank Paiiestro and Adhyl
Polanco.

Plaintiff’s Response: Plaintilt objects 1o this request on the grounds that it is vague, ambiguous,
overbroad and unduly burdensome. 1o the extent that 1t sceks documents that are neither relevant
nor reasonab’y calculated to fead o the discovery of admissible evidence. and 10 the extent that it
calls for the production of material not within pluintitt' s possession, custody or control, and that
15 more readily obtained from another source and 1o the eatent that i demands disclosure of
miermation and’or commumcations that are protedted by the atornes-chient 6r work-product
priviteges, or svhich comstitute matenad prepared for Htigation purposes. Notwithstanding, and
without waiving or inoamy way hmiting these ebiections or the General Obiections, plaintidt
stutes that responsive documents concerning Adhy! Pelunco bave previously been provided in
prantt] s responses to defendants tirst demand Tor discovery, dated April 62012 Additionudly.
responsive documents concerning Frank Pailestro are in plaintit! s possession. but wil oniy be
disclosed pursuant 1o an Attorneys Eyes Only Stinofaton executed by the parties and ordered by
the Court.

Defendants” Notice of Deficiency: Pilease provide 3 privc cpe fog for those documents plaintisy
behieves are protected by the atterney -Cient andior worli-product provileges. Additonally. in
resporse o plamti™s conteation that “documents concerning Adhyl Pelance have previoushy
been provided m plamntt]l s responses to delendants tirst demund Jor discovery, dated Apnl 9,
20127 please specifically wdentity the prosicusty produced documents by selerence to particular
Baes Numbers, With regard to Frank Pallesiro, it is unclear why plammuli’ posits hat an
Attorneys™ Eyes Only Stupulation s required wheno ostensibly, none was required o produce
similar information pertaming to Adhy} Polanco Vurther. plamtit™s claint that evidence
regarding Feank Pallestro cannot be produced absent such a stipulgtion, because he fears
retaliation, s merttless in light of the fact that plainulf has already identified Frank Pallestre as
having provided information o TAB reparding “allegations of dilegality,” and more importantly,
Frank Paflestro himself hus given numerous interviews to media sources mcluding the New York
Daily News lrip s endilyoes s comanvemne Wi ebloaw e palestiosrepon e gt

cotresbion=-dnlorecact o dereg e domicles 1 2Ny Therelore, aendly provide any and
all documents in vour possession responsive 1o this demand and, further, to the extent there are
documents responsive o this document request outside of plaintifTs custody andior controd.
identify the custodian ot such documents,

Jo , . :
2" Set of Document Requests - Ducument Request Namber 2 Produce any and all messages
and communications recened through www schoolerafijustice corn, including the names, contact
infonmation. and 1P addresses ot all respondants.

.t
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Plaintiff’s Response: Plaintift objects 1o this request on the grounds that 1t 1s vague, ambiguous,
overbroad, and unduly burdensome, and to the extent that it demands disclosure of information
and/or communications that are protected by the attorney-client or work-product priviieges, or
which constitute material prepared tor litigation purposes. Notwithstanding, and withoul waiving
or in any way limiting these objections or the General Objections plaintitt is providing
responsive documents reducted accordingly.

Defendants’ Notice of Deficiency: According to the wavw schooigrafyustive com website, "The
mlormation contained on this website is for general information purposes only. Nothing on this
or associated pages, docwments, comments, answers, emails, or other communications should be
taken as legal advice for any individual case or situation. This intormation on this website is 1ot
intended to create, and receipt or viewing of this information doces not constitute, an attorney-
client relatonship. This is altorney advertising. Past performance does not poarantee future
results.” 1 s clear from counsels” own statements that there 1s no attorney-chient relationshap
with regard to any responses 1o the www schooicrafiystice.com website. Further, as the numes.
contact information, and 1P addresses ot all respondents is mformation that was not prepared foy
ittgation purposes. it cannot be considered attorney work-product. Inany event, please provide o
privilege log reflecting the intormation plainull contends s protected by the attorney-client
andor work-product privileges.  Additonaily, 10 the extent that plaintilt intends w reny on
statements posted 1o the website, defendants are entitied 1o learn the idenuties of the individuals
providing information. and gather their contact information o investigate their claims ard o
fuciiitate the service ol subpoenas. Accordingly, please produce the subject messages and
communications reccived through www.seh

namey, contact information and 1P addresses o all respondenis

2™ Set of Document Requests - Document Request Number 3: Procduce any and all evidence
of "NYPD misconduct and corruption™ that plaintiff collected and decumented on or belore
October 31, 2006, 1 that evidence was destroved, or s no longer in piaintift™s possession, please
identify cach item that was destroved, the approximate dates of destruction, and the manner ol its
destruction. 11 that evidence 1s no Jonger in plainti{l’s possession, please idenuly each item that
is no longer in plaintif™s pessexsion, and the current possessor, holder or recipient of that item.

Plaintiff’s Response: Plaintift obiects to this request on the grounds that 1tis vague, ambiguous.
overbroad and unduly burdensome, to the extent that it seeks documents that are neither relevant
ner reasonably calculated 1o lead 1o the discovery of admissibie evidence, and to the extent thut it
calls for the production of material not within plaintill’ s possession, custedy or control, and that
is more readily obtained from another source or has already been turned over in discovery
Notwithstanding. and without waiving or in any way limitung these objections or the General
Objcctions. plaintifl identfies notes and decuments plamtift had prepared idenufying corruption
in the NYPD, which were seized by NYPD detendants duning his seizure on October 31,2009

Defendants’ Notice of Deficiency: o the extent that plamuft claims that evidence of "NYPD
mixconduct and corruption” was seized by NYPD defendants during the incident at plaintift’s
apartment on October 31, 2009, please identity with particularity what evidence plaintit? clarms
was taken from his apartment by the NYPD. Adduionally, to the extent that plaintifT aileges that
evidence of “NYPD misconduct and corruption” is more readily available trom another source,
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please identify what evidence is available from another source, and tie source from which that
evidence may be obtained.

2™ Set of Document Requests - Document Regquest Number 4: Produce any bills. receipts,
cancetled checks or other prov! of pavment, insurance clamms, and insurance benefits received. or
like documents or things. in any {orm or format, concerning (a) Olympus D.V.R (WS35 1M,
vatued at $100.00; (b) Key Ring Light, valued at $15.00, and (¢) Olympus D.V.R. {DN-30),
valued at $250.00 s referred in PlaintitTs Notice of Clinm. It plaintif€ is still in possession o!
any or all of these items. defendants demand the opportunity o ispect these items,

Plaintiff’s Response: Plamtitt obiccts to this request on the grounds that it is vague, ambiguous,
overbroad and unduly burdenseme, 1o the extent that it secks documents that are neither relevant
nor reasonably caleulated 1o lead to the discovery of admissible evidence, and to the extent that 1t
calls tor the production of material not within phantifl™s possession, custody or control. and that
is more readily obtaned from another source. Notwithstanding, and withoot warving orm any
war limiting these objections or the General Obiections, plantitt’ nas annexed the reecipts m hus
PUSSENSION.

Defendants’ Notice of Deficiency: In response to this request, plantit! produced receipts for an
Olympus DS-50 1 GB gital Voree Recorder, valued at $159.99 (5162 94 atter shipping and
tan s and a recapt for an Olympus WS-33 N Digital Veice Recorder, valued at $113.59 (512310
after shipping and tan) Picase contirm that the DS-50 deseribed in the Natice of Claim value at
$250 s the same DS-50 relerenced mn the receipt atinexed to plamtit?™s discovery responses, and
that the Olympuas WS-331M deseribed s the Notee of Clabn as vadued wt S100 80 15 the same
WRAIM referenced i the recerpt annesed to pandiiTs discovery responses, Further m
resnonse plantify averment that this request “aalis tor the production of matertal net within
plamnnitl™s pessession, custedy or control, and that is mere readily obtined from anether souree,”
plamtffs identity theresponsive evidence avatluble frem another souree, as well as the seuree.
Further, i plantiff s stll o possession ot any or all of these items,  defendants demand the
epportunity o inspect these tems atadate und time o beagreed upon by vounsel.

2" Set of Document Regquests - Document Reguest Number 8 Produce any and all
Jocuments or things. includmg but not mned o alls: receipts, vancetled vheeks or other prool’
of pavment. imsurance claims, and snsurance benetits reecived, or Hke documents or things, in
amy term or format, that support plamntif’s clam that he received a bl in the amount of
$7185.00 for s continement at famatca Hosprta! Medreal Conter begainning on or about October
31,2009,

Plaintiff’s Response: Pluintiff objects o thie request on the prounds that s vague, ambiguous,
overbroad and unduly burdensome. (o the extent that it seeks dociments that are neither relevant
nor reasonably ca.culated o fead to the discovery of aduissible evidenee, and 1o the extent that 12
calls for the production of material not within plainuiti™s pessession, custody or control, and that
is more readily obtained from another source Notwithstanding, and without waiving or in any
way limiting these obections or the General Obrections, plainuf? states that he is not m
possession of materials responsive to this request,




Case 1:10-cv-06005-RWS Document 134 Filed 03/13/13 Page 12 of 21

Defendants’ Notice of Deficiency: Please identify whether plaintiff was ever in possession of
materials responsive to this request, and further, ideniify any documents responsive 1o the
request (even i sald documents are not in plaintift's possession) and the custedian ot the
documents

2™ Set_of Document Requests - Document Request Number 6;  Produce any and all
documents or things, including but not limuted to bills, receipts. cancelled checks or other prool
of payment, insurance claims, and insurance benefits received, or like documents or things, in
any form or format, that support plaintiff s claim that Jamaica Hospital Medical Center collected
moncey as a result of the alleged bill that plaintift received in the amount of $7,185.04) for his
confinement at Jamaica Hospital Center beginning on or about October 31, 2009,

Plaintiff’s Response: Plaintfl obiects 1o this request on the grounds that it is vague, ambiguous.
everoroad and unduly burdensome, 1o the extent thiat 1t seeks documents that are neither relevant
nor reasonably calculated to lead o the discovery of admissible evidence, and o the extent that it
calls for the production of material nat within planut?™s possession, custedy or control, und that
15 more readily obtained trom another source. Notwithstanding, and without waiving or in ans
wuy Jimiting these objections or the General Obsections, plamutf states that he is not n
pussession of materials responsive to this reguest.

Defendunts’ Notice of Deficiency: Please identily whether plantift was ever in possession of
materials responsive to this request. and further, adentify any documents responsive w the
reguest (even it said documents are not in plaintit?s possession) and the custodian of the
Jocuments

2" Set_of Document Requests - Document Request Number 7: Produce any documents,
moessages, and communications including but not limited to emails, text messages, and letters
reflecting any communications, interviews, conversations, or meetings plaintiff has had with any
media outlet regarding the allegations of the instant lawsuit, including but not limited to blogs,
newspapers. radio stations, independent reporters, and magazines.

Plaintiff’s Response: Plaintiff objects to this request on the grounds that it is vague. ambiguous,
overbroad and unduly burdensome, to the extent that it seeks documents that are more readily
obtained from another source.

Defendants’ Notice of Deficiency: Upcen intormation and belici|, plamtif! has made numerous
stitements to the media pertaining to the alicgations set torth in the complaint. Detendants are
entitled 1o discover the statements that plaintit! hax made concenming his allegations herein.
Thus, plaintif’s objections w the ducument request are baseless. Accordingly, please provide
documents responsive to the demand.  Additienally. to the extent that plaintft claims that
decuments responsive 1o this request are "more readiiy obtained trom another source”, identity
the source(s).

Please provide the information requested herein no later than January {1, 2013, Should
plamntift’ tail 1w timely respond, City Defendants will have no choice but to seek judicial
intervention,

6
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Plaintiff's Deposition

Dunng the course of plaintiff's deposttion, plaintlt indicated on several occasions that he
had no independent recollection of many ¢! the events upon which he was guestioned, and
instead directed the undersigned to hus “recordings.”™ For example, when ashed about the number
of times he was told to conduct a stop, question, and [risk without reasonable suspicion, plunidt
stated 1 belteve there are muitiple recordings of supervisors teiling ofticers to articulute a charge
lawee.” However, when asked 1o identfy the speciiic recordings supporting his clanns, olaineff
was unable to wdentify or narrow down the recording on which such conversations could be
found. See, ¢.g.. Schooleraft Deposition Transeript at 80-13-83:6. Given the Faet that plaintii) has
provided defendants with appronimately 150 recordings spanning over twenty hours, a continued
deposition to review said recordings would not be an ofticient use of the parties’ tme
Avcordingly. Uity Defendants request that plaintil? aeree 1o review the enclosed transeript and.
in each mstance where plamntitt did not specifically denuty those recerdings supporting his
claom, dentity with particadarity the recordings referenced by nhuntitt as responsive o Uiy
Deiondamts” guestions,

Audivonally, City Defendunts request production ol the following documents tirst
recuested dunng phunti{t™s depostiion en Octoher 11, 26472
Athidavits provided Sy plamtitiin oiher fawsits - 148-18 720
All vecordings relating to plamuf?’s chams not previously produced V7 4
A copy of the hard drive of the computer used by plamt:it on or about Uctober 37
200% ento which plaintiif ransterred relevant recordings - 33243607,
Inspection of the clothing that plamt ! was sweunng on Octeber 33, 2000 1637415,
Soobetter sent by piamntit w Senator Fartey 2790792280

Pt Bl e

City Defendants’ New Discovery Demands

Faciosed piease find City Defendants” First Sei ot Reguuests for Admissions
frocl

Sineercly vours
(’)( S W
.,
o
Suzanna Publicker
Jdssivtant Corporation Caunsel
Special Pederal Thitigation Division
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Gregory John Radomisli (By First-Class Mail)
MARTIN CLEARWATER & BELL LLP

Attorneys for Jamaicu Hospital Medicai Center
220 Last 42nd Street 13th Floor

New York, NY 10017

Brian lLee (By First-Class Mail)
IVONE, DEVINE & JENSEN, L1.P
Attorneys for Dr. Isuk Isukov

2001 Marcus Avenue, Suite N100
l.ake Success, New York 11042

Bruce M, Brady (By First-Class Mail)

CALLAN, KOSTER, BRADY & BRENNAN. LLP
Attorneys for Lillian Aldana-Bernier

| Whitehall Stureet

New York, New York 10004

Walter Aoysius Kretz, Ir (By First-Clasy vail)
SEIFF KRETZ & ABERCROMBIE
Attarney for Defendant Mauriello

444 Mudison Avenue, 30th 1-oor

Neow York, NY 10022
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EXHIBIT B
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THe CIiy OF NEw YORK
MICHARL A ( ARDUZO LAW DEPARTMENT

SEZANNY LB HOR R

Lot e et Peed URCES REE HER Y
NEW Y ORKONE W Y OR s fouT bogma gy

o PO
an

Febraary 19,2003

BY HAND DELIVERY
Richard A, Gilbery, bisq.

1S Christopher Street, 27 Floor
New York, New York 10014

Reo Schooerafi vy the € of New York, er !
OOV 6005 {RWS)

Dear Counsel.

In accurdance with defendants” continuing Jdiscovery obligations, eaclosed please
Turd cotor copres of the documents previonsly produced by City Detendants under Bates No-
NYCOGO0T28 theough NYCDHOGO3280 and NYCOOD03Z37 through NYCU0003276 The new
color copies beawr Bates Nos, NYCODUO?232 through NYCOO007560. Ciy Detendanss alvo
produce additona documents and recordings from the JTAB Case Illie as described below
Documents  bearing Bates  Nos  NYC0OU07561, NYCOD007307, and  NYCOUOD70T0,
NYCO0007678-NYCO00070%81, NYC00007683, NYCO000768Y, NYCGOQu70e9t

NYCOH769S, NYCOR007697, NYCOOQO7699-NY CODOGT7 34, NYCUO00u77 36
NY 00077440, NYCOOOOTT42-NY 00007744, NYCOL007746-NY COum 7749,
NYCO0007732NYCO00077584, NYCNo007760, NYCDBOG?T63, NYCOU007 761,
NYCO0007768-NY 000777, NYCOR007 773 NYC0M0077 75, NYCHO007]EN-
NYCOU7RRG, NYCOUUOTEV2NYCOoun7942, NY COOR TGN FCDOOOGRGO0,

NYLCDOODROTS-NYC00008048, NYC0OR0807R-NYCHO008T00 are bemng produced subject o
the Attorneys™ Fyes Only Confidentinlity Stipaiation and Protective Order, cndorsed by the
Cowrt on October 8, 2007 Documeats bearimg Bates Noso NY Q0007671 NYC00007673.

NYCOtON7675, NYCQOD0TO8Z-NYCUN00T0K3, NY(Co0007080, NYCOODu74090,
NY (00007692, NYCO0R0T7741, NYCO077458, NYCO0GO77S0NYCOH067755,

NYCOOO077SSNYCOG007759,  NYCO0007761, are being  produced  subject 1o the
Conlidentiality Stiputaiion and Protective Order, endorsed by the Court on Octeber 320102
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Document Description Bates Stamp No.  Confidentiality
1. TAB CD tded Sgt Krohley PO Rudy NY 00007561 ALO
2OIABOD ttled Call-Out #09-097 (re: 09-61921H NYC00007562  Not Conlidentin
3AR CD nted LU Hudnell - Wed 01713710 At w NYCO0007563 Not Confidentiul
Contacts, ele.
4. 1AR CD titled Sgt. O Hare 1A No. 10-03173 NYC00007564  Not Confidential
SOIAB CD ted PO Schooleraft 11.04 09 NYCUORO0O7565 Not Contidential
v IAB CDatled Lt Dronzeh 01,0610 NYCOU007506 Nut Confidentiy!
T 1AR CD utled 139A NYCOOG07T 67 AFO
¥ O IAB CDaded L flanlon NYCOUD07568 Not Confidentizd
9 IABCD titled Capl, Perec 01.06.10 NYCO0007809  Not Conlidentia!
1 IAB CD of Capt. Peres NYCU0OO0737¢ Not Corfidentias
PUIAB CD wtded 3lua - 20 Josephs 3 1a PO NY(DOG0737] Al
Bonpomette: 3120 - PO Khelas 3Hde PO Marmines;
A3 PO Brown, 317a 0 Sge Alston; 38a PO
Paverss, 3'9a PO Clurk
2AB CD titled 3224 NYCOO007572 ARO
3 IAB CD aded 3254 NY 0007573 AKEO
AR CD tded 32640 NYCOOGOTSTH ALO
3, CD Containing Decuments from TAB investigation NYCOu7671 ALO
MO9-1973 NYCONGOR2 300 Contidentil

Not Contideniiag

roaccordance with Jdefendunts™ contnwing obligaton under 0 RO 2fae,
eiclosed piease aso find sdditonal documents respansive 1o phantts’ First Set ot Reguests for
Production o Documents. bearing Bates Nos NYCOUO7STS tarough NYC NYCOD007076,
which are being predaced subject 1o the Attorneys™ Lves Only Confidentiality Stipulation and
rotective Order, endorsed by the Court on October S, 20120 As o the requests o7 diseipinary
intormation, piease note that incdents reflecting charges of misconduet that do not imvolve
ategations of asmular nazare 1o the alicgations apainst the individual officers in the complaint or
talse statements have been redacted As there were o closed, relevant matters on the Central
Personnet Indices tor detendants L Gough, Sgt Wilson, Sgt Wall, Lo Hanweyv, and 1L O Hare,
no CPL documents have been produced tor those defendants, Simularly, there were ne closed.
refevant matters on the TAB Resumes of defendants Captain Tranor, Sgt Watl, and Sgt Wibson,
theretore, ne [AB Resume decuments have been produced tor those detendants, Additonadhy,
there were no closed, relevant matters on the CCRB Histenes of detendants Lt O Hare, Captan
Yraor. Sgt. Wilson. and Sgt. Wall, theretore, no CCRB documents have been produced fur
those defendants. This oflice s continuing to inguire into incidents where an mvestigation ma
be engeing. Once those matters are ciosed, to the extent that any exists, relevant disciphnary
mlormation will be provided. With respect 1o oflicer personnel folders, picase note that ity

Please see enclosed Tor a log mdwating documents that fave been withheld on the basis o
privilege. redundaney, and or relevance.
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Detendants have not produced performance evaluations that precede the incident by more than

Pve vears or postdate the mendent.

Document Description Bates Stamp No.  Confidentiality

16 Central Personnet index tor Captain hmothy Pramor NYC0ROD7575- ARO
NYCHO007876

17 CORB History for Tt Witham Gough NYCH0nn7377 AEO

18, CCRB Histors tor Lt Thomas Hanley NYCROD0757Y ALO

(90 TAB Resume tor Tw Witham Gough NYCOO007579. ALFO
NYCO0G07580

200 1A B Resume for Lt Thomas Hanlev NYCOOO07581. ABEO
NYCOGO07382

21 TAT Resume tor Lt O Hare NYCO00075K3- AT
NYCHD0788

22 Personnet Folder for Tu Witlian Gough NYCOD0ODT7S86- ARQ
NYCHoou7599

23 Personnel Folder for Sgt Sondra Wilsen NYCON007600- AEQ
NY QU070

23 Persenael Foider tor Captain Fimothy {ratno NYCUO007061 1 - ALO
NYCO0007043

25 Personnel Folder Yoy L Robert O Hure NYCUB007644- ALO
NYCUOR07038

26 Personnel Folder for Lt Fhomas Thanles NYCuO00Th584. ALQ
NY 7670

As aou are avare, plantet was oserved with City Detendants” Tint Set
Reuness tor Admisions i Doecember 1920120 Purseant to FRCPD 35 and 34, plaintidthwas
ubligated torespond o said discovery demands withan thirty (30 davs ol service. However, 1o
date, City Defendanis have not received paintlt's responses Additionalls . on December 19,
20020 planotl was served with g fetter from City Detendants indivating certam enumeraed
deficiencies wath plamtilfs Responses to Gty Datendants” Fiest and - Sccond Scte ot
[ntrrrogatories and Resuosts fer Production ol Doecaments, Plantit! bas abso tuiied to respond o
those discovery requesis. 2case serve plant s respotises to both City Detendants” Reguests for
Admnssions and Oty Detendants” December 19, 2002 debiaeney Jetier by Neeh 8, J015,
otherwise, City Detendants will «eeh court mtervention. Addivonady, pasuant o b RCP 38
and 34, because plaintitt failed to cither tmely respond, or seeh an enlargement ot tume in wilnch
to respond. to City Defendants” discovers demands, any objections thereto have now been
waived.

ity Detendants note that there is no indication trom the Ceunt's Civil Dechet
Sheet whether Licutenant William Gough, Sergeant Robert W O Hare, Sergeant Sondra Wabson,
Piontenart Themas Hanlev, and Coptnn Timothy frainor have been senved. On numicrous
occasions, iy Detendants bave requested hoth from pliunt! s former counsel and from present

s
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counsel affigavits o! service indicating that these individuals were served ™ Accordingly, if vou
have senved these imdividuals, please produce the aftidavits of service by Pebruary 28, 2015,
otherwise City Defendants will seek Court intervention

Finally, City Defendants request to know whcther vou will be accepiing service of
subpoenas on Larry Schoolerattand Lrank Serpico. Phanti! s prior counsel. Jon Norinsbery, had
consented 1o accept service el any subpocenassued 1 Larry Schooleralt and 1o produce him for o
deposiiion. City Delendants hase previously asked present counsel about this request taee 1 etier
duted Janvary 9. 2013), but kave not heard back. Additionatly, a Daily News articic dewed
Bebraary 4, 2013 {annexed hereto) indicated that Frank Scrpico 1s now part of plaintifi’s “lega!
w7 Accordingly, please indicate whether you wii! aceept service ol a subpocna issued o
Frank Serpico und whcther vou will produce him for deposition at g later date

Do d

Sueerely vours,

A
o3 Pubhcker

Aottt Uorparedian Cuiosed

special Federal Dingation Division
co
Cregory Joha Radomish (By Hand Broco M Brady By Hund Delvery)
Delivery) CALLANROSTER BRADY &
MartiNCLEARM s iR & Bt LR BRENNAN,LLP
Attarneys for Jumaica Hospitai Medica! Atiornery for Lillian didana-Bermer
(onter ! Whitchal! Strezt
220 Last 4204 Street 13th Floor New York, New York 10004

New York, NY 10017

Walter Aoysius Kretz JJr 1By Hand
Delivery)

SEIFE KRETZ & ABRERCROMBII
Altorney Jor Defendant Mauriclio
444 Madison Avenue, 36t Ploor
New York, NY (0022

Brimndee (Hy First-Class Mai))
IVONEDEVINEG & JENSEN, LLP
Attornevs tor Do Ivak Isakov

2001 Marcus Avenue, Sulte N0
Pakhe Suecesy, Now York 11042

Sev bmails to Jon Nennsberg dated Ocwober 17, 2012, Novemher 7, 2612, and November 13,
20020 Pmarl o Richard Gilbert dated December 210 20120 and conversation in person with
Richard Gilbertat the Court comierence on Junuvary 30, 2073
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EXHIBIT C
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