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TINA MAGNUSON, et al., for themselves and on
behalf of those similarly situated,

10 Civ. 6211 (JMF)
Plaintiffs,
OPINION AND ORDER

ALLEN NEWMAN, et al.,

Defendants.

JESSE M. FURMAN, United States DistriJudge:

Plaintiffs, a group of television production professionals and companies chaints
pursuant to the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §&28&q. andthe New York
State Labor Law (“NYLL”), N.Y. Lab. Law 88 65€ét seg.as well as state law claims for breach
of contract and fraud, seeking unpaid wages earned for work performed on a television event
produced by Defendants. The parties have cross-moved for summary judgment on isasne cla
For the reasons discussed below, both motions are granted in part and denied in part.

BACKGROUND

Defendants admit almost all of the facts offered by Plaintiffs in their Local 38ul€a)
statement. See generall{pefs! Local Rule 56.1(b) Counterstatement (Docket No. 146)). “The
local ruledoes not absolve the party seeking summary judgment of the burden of showing that it
is entitled to judgment as a matter of law,” however, “and a Local Rule 56.1 stdtismot
itself a vehicle for making factual assertions that are otherwise unsuppuotitedecord.”Holtz

v. Rockefeller & Co., In¢258 F.3d 62, 74 (2d Cir. 2001). Therefore, “allegations of
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uncontested fact cannot be deemed true simply by virtue of their assertioadal &ule 56.1
statement,” and “[w]here. .the record doesat support [some] assertions in a Local Rule 56.1
statement, those assertions should be disregarded and the record reviewed indggeltiextl
73-74;see also/ermont Teddy Bear Co., Inc. v. 1-800 Beargram 803 F.3d 241, 244 (2d Cir.
2004) (“[Iln determining whether the moving party has met [its] burden of showiraltesce

of a genuine issue for trial, the district court may not rely solely on trestat of undisputed
facts contained in the moving party’s Rule 56.1 statement, [but] mustiffeegathat the citation
to evidence in the record supports the assertion.”)

In this case, the Court hatentified several instances where the evidence cited in
Plaintiffs Local Rule 56.1 statement was not filed in support of their motion, does not exist, or
does not in fact support the stated fac®ee(, e.g.Pls.’ Local Rule 56.1 Statement {1 38-39
(citing to pages of a deposition transcript not included in Plaintftsssmotion (Docket No.
137)); id. 1 59 (citing to paragraph twensgven ofa declaration containing only twenfiye
paragraphs and a second declarationititaimpletely supports tHeocal Rule56.1 statement);

id. 1 69 (citing to deposition testimony offering conflicting statements eithakly supporting
or contradictinghefacts in Plaintiffs Local Rule 56.1 Statement)). Accordingly, the Court has
conducted an independent review of the record.

Defendant Allen Newman is the overwhelming majority, if not sole, sharehaolder
Defendant Stage Presence, Inc., a televisiodymtion company. (Testimony of Allen Newman
at Attachment Hearing o@ctober 21, 2010‘Newman Testimony”at 41:19-25 (First Connolly
Decl. Ex. 4 (Docket No. 141-6))). In August 2009, Newman closed Stage PresseeeY ork
office, sublet his apartment, and moved, with his family, to Anguilid.af 7:821; Full

Transcript of Attachment Hearing on October 21, 2010 at 14:7-8 (“Full Transcijatkét No.



62-2)). There,he took a job with Anguilla Music Production and Publishing (“AMPP”), in which
hewas a shareholder, for which he vaasiember of the board of directors, and from which he
received a housing stipendNgwman Testimony at4:14-16, 64:3-6). In his position with
AMPP, Newman intended to “help build the business” through merchandisamggement of
artists, and music publishinglId({ at 61:24 to 62:15). AMPP established a subsidiary production
company, One From Each Island, Ltd. (“OFEI"), with Newman as the genarager. I¢. at
46:16 to 47:1; First Newman Dep. (First Connolly Dep. Ex. 5 at 21:4-11 (Docket No)}41-7

Newman became interested in putting on a show to benefit Haiti, and partnered with a
charity namedChildhelpto manage the proceedsSegFull Transcript at 14:14-23). Childhelp
already had another charity evecheduled to occur in Washington, D.C. (the “Show”) prior to
the event that Newman intended to produce to benefit Haiti. (Newman Testimon§-8).16:
Newman developed a plan with his longtime assodizgéndant Matthew Weiner, and
Weiner's longtime asociate, Defendant Gregory Marquette (collectiviglg “Producers”), to
produce the Show as well as the event to benefit Haiti. (Full Transcript at 17:17 toirs3:6; F
Connolly Decl. Ex. 12). At the time that the Producers became involved in the tBkgwand
the charity expected several significant political figures, including Bill Cliatwh Michelle
Obama to participate, which woub@ve helpedhem secure sponsors to cover the costs. (Full
Transcript at 17:2@1). Ultimately neither Bill Clinbn nor Michelle Obama participated in the
Show, and the Producers and charity were unable to secure otherdfitghfigures. [d. at
17:20-21, 18:11-13).

Defendants contend that in light of the failure to secure high-profile §igareeadline
theevent, they advised Childhelp to cancel the showtHaiChildhelp refused to do soF(ll

Transcriptat 19:8-12). Instead, Childhelp arranged an introduction to Geneve International Trust



(“Geneve”), which ultimately agreed to provide financing for the Show. (Ewmanolly Decl.
Ex. 14 | 15; First Connolly Decl. Ex. 15). Although there are significant and extensive slispute
about the specific business relationships involved in this series of transacti®nsciontested
that Newman, Weiner, and Marquette, through a corporate entity that one or ninee of t
controlled, agreed to produce the two events. (First Connolly Decl. Exs. 12-16 (Docket Nos
141-14 to 141-18)). Geneve signed a Production Loan Agreement in which it agreed to provide
a $5 million loan to fund the two planned eventSedfirst Connolly Decl. Ex. 14-15).In
order to get television time for the Show, Newman and Weiner met with BET/CEBHET”)
and agreed to pay BET to run the Show on its cable channel. (First Connolly Decl. Ex. 16).

Newman hired Plaintiff Allen Kelman to be the producer of the Show and directed the
hiring of the rest of the productiomew (the “Crew”), many of whom are Plaintiffs in this
action. (First Newman Dep. at 53:22 to 57:10). Kelman claiatsNbBwman told him that Stage
Presence would be the production company for the Show and that Newman never told him that
the planned funding for the Show was in the form of a loan from Geneve to AMBS§tin{ony
of Allen Kelman at Attachment Hearing on Oloer 13, 2010 at 22:22 to 23:1™r6t Connolly
Decl. Ex. 3 (Docket No. 141-5)). Despite the fact that the funding from Geneve never
materialized, planning and pre-production for the Show continued, and the Show evendkally t
place on April 13, 2010.SeeNewman Testimony at 16:®; First Connolly Decl. Ex. 30
(Docket No. 141-31)). Plaintiffs served in various positions orCtieevfor the Show. (First
Newman Dep. at 56:15-19).

Stage Presentepractice was to hire a pay master, or payroll processadminister

payrol; for the Show, Stage Presence hired Media Serticpsrform this function. 14. at

! As discussed belowhére are two versions of this agreement.
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118:11-22). Newman was able to avoid making a cash deposit that Media Serviceartystom
requires for each production because he left fun@tage Present@eaccount from the

television special he had worked on immediately prior to the Show. (Magnuson Decl. § 14
(Wims Decl. Ex. 7 (Docket No. 1349)§) That money remained in Stage Pres&naecount
because it had failed to pay all of the versdon the prior productionld(). After the Show,
when the lower level producers attempted to release the payroll funds to the @aiev, M
Services informed them that there were insufficient funds in Stage Presaoceunt (Id.

1 17). Media Services subsequently resigned from its position with Stagaederefd.). The
Producers do not contest that Stage Presence owes the Plaintiffs their elagesdor their
work on the Show. (Newman Testimony at 35:7-21).

Plaintiffs filed this lawsuit orAugust 18, 2010 seeking payment of overtime and
minimum wages under the FLSA and NYlds well as damages for state langach of contract
and fraudclaims (Docket No. 1). Plaintiffs sought to hold the Producers individually liable for
their claims. Id.). Plaintiffs moved for summary judgment prior to discovery. (Docket No. 51).
After a hearing at which Defendants did not contest that Stage Presence owifisRlze
claimed wages, Judge Holwell granted the Plaintifistion for summary judgment on their
breach of contract claim against Stage Presence, but denied the exroéiineir motion against
all Defendants because there were disputes of material fact. (Docket Nos. 91, 128).

Following the entry of judgmermonsistent with this rulingn December 1, 2011, Stage
Presence filed for bankruptcy on February 9, 2012. (Dockei®g.Stage Presence
Bankruptcy Filing Eirst Connolly Decl. Ex. 17 (Docket No. 141-19)). During the bankruptcy
proceedings, as Stage Presence attempted to bring an adversary proceathGagave, it

produced for the first time a version of the Production Loan Agreement to which hevas t



signatory, apparently signed on the same date as the agreement between AMPieaad Ge
(First Amended Complaint (Fir&tonnolly Decl. Ex. 15).

Plaintiffs filed an Amended Complaint joining proper parties on October 11, 2011.
(Docket No. 103). After an extended period of discovery, during much of which both sides did
little or nothing and repeatedly failed to raise lgending discovery disputes with the court
(Docket Nos. 112-17), the parties filed cross Motions for Summary Judgment. (Diosket
131, 142). Defendants seek the dismissal of all Plaintifé&ms except for the breach of
contract action against Stage Presenoewhich judgment as alreadgrantedand a related
claim for amounts owed on checks issued by Stage Presence on which Newman latér stoppe
payment. (Defs.” Mem. 5 (Docket No. 135). Plaintiffs seek summary judgment onltB&ir F
and NYLL claims, to hold the Producers personally liable on their breach of d¢a#iac, and
to hold Newman liable under New York Business Corporations Law, a tHairtney did not
raise in their Amended ComplaintSd€e generallPls! Mem. (Docket No. 143)).

THE SUMMA RY JUDGMENT STANDARD

Summary judgment is appropriate where the admissible evidence and thegseadin
demonstrate “no genuine dispute as to any material fact and the movant is entijledbtoent
as a matter of law.” Fed. R. Civ. P. 56@¢ also Johnson v. Killiae80 F.3d 234, 236 (2d
Cir. 2012) (per curiam). A dispute over an issue of material fact qualifigsnasne if the
“evidence is such that a reasonable jury could return a judgment for the nonmoving party.”
Anderson v. Liberty Lobbinc., 477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42
F.3d 31, 35 (2d Cir. 2008). The moving party bears the initial burden of demonstrating the
absence of a genuine issue of material f&aeCelotex Corp. v. Catretd77 U.S. 317, 325

(21986). “In moving for summary judgment against a party who will bear the ultimaterbaf



proof at trial, the movant’s burden will be satisfied if he can point to an absence afcevide
support an essential element of the nonmoving Eadgim.” Goenaga v. March of Dimes
Birth Defects Found51 F.3d 14, 18 (2d Cir. 1995) (citi@elotex 477 U.S. at 322-23gccord
PepsiCo, Inc. v. Coca-Cola C@&15 F.3d 101, 105 (2d Cir. 2002).

In ruling on a motion for summary judgment, all evidence must be viéweide light
most favorable to the non-moving part@Verton v. N.Y. State Div. of Military & Naval Affairs
373 F.3d 83, 89 (2d Cir. 2004), and the court must “resolve all ambiguities and draw all
permissible factual inferences in favor of the party against whom summamgatg sought,”
Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, ]I8@1 F.3d 77, 83 (2d Cir. 2004).
When, as in this case, both sides move for summary judgment, the district couqtinette¢o
assess each motion on its own merits and to view the evidence in the light most faedtable
party opposing the motion, drawing all reasonable inferences in favor of that paAtachovia
Bank, Natl Assn v. VCG Special Opportunities Master Fund, | 861 F.3d 164, 171 (2diC
2011). Thus, “neither side is barred from asserting that there are issues of fiacersLio
prevent the entry of judgment, as a matter of law, againstgtiblein, Inc. v. United States
996 F.2d 1455, 1461 (2d Cir. 1993).

To defeat a motion for summary judgment, the non-moving party must advance more
than a “scintilla of evidenceAnderson477 U.S. at 252, and demonstrate more than “some
metaphysical doubt as to the material fadtédtsushitaElec.Indus. Co., Ltd. v. Zenith Radio
Corp, 475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on
the allegations in [its] pleading or on conclusory statements, or on merecssstrét affidavits
supporting the motion are not credibleGottlieb v. Cnty. of Orangeé84 F.3d 511, 518 (2d Cir.

1996) (citation omitted). Affidavits submitted in support of, or oppositiosummary judgment



must be based on personal knowledge, must “set forth such facts as would be admissible
evidence,” and must show “that the afitias competent to testify to the matters stated therein.”
Patterson v. Cnty. of Oneida75 F.3d 206, 219 (2d Cir. 2004) (quoting Fed. R. Civ. P. 56(e)).
DISCUSSION

As noted, Plaintiffs bring claims under the NYLL, the FLSA, and New York state
common law. One side or the other moves for summary judgment with respect teteHch s
claims.In addition, Plaintiffs ask the Court to impose sanctions for alleged discovertfonsla
The Court will address the summary judgment arguments first, then toeelg issue.
A. The NYLL Claims

As an initial matter, Plaintiffs bring claims under the NYLL for minimum wage,
overtime, and spread of hours violations. (Amended Coffidl56167). Defendants contend
that the NYLL does not apply in this action becakentiffs work on the Show did not occur
in New York. (Defs! Mem. 89). Plaintiffs do not disputine factthat their work took place
outside of New York. Instead, notitigat Stage Presence was incorporated in New Ylogly,
argue that the Court should apply the NYLL, either becatifiee “internal affairs doctrine”
(according to which, Plaintiffs assert, the law of the state in which a cgnmpaorporates
governs its internal affairs) or “conflicts of law interests analysiBI5!(Mem. 19-20).

Under New York law, it is a “settled rule of statutory interpretation, that siiebegressly
stated otherwiseno legislation is presumed to be intended to operate outside the territorial
jurisdiction of the state... enacting it” Goshen v. Mut. Life Ins. Co. of N.Y30 N.Y.S.2d 46,

47 (App. Div. 1st Dep’t 2001) (quoting 73 Am. Jur. 2d Statutes § 359, ataf6d),98 N.Y.2d

2 Although Rule 56 of the Federal Rules of Civil Procedure was amended and reorganized
in 2010, the advisory committee notes indicate that “[t|he standard for grantingasym
judgment remains unchanged.” Fed. R. Civ. P. 56 advisory committee’s note.
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314 (2002)see alsd\.Y. Stat. Law § 149 (McKinney)The laws of one state can have no force
and effect in the territoridimits of another jurisdiction, in the absence of the consent of the
latter.”). Article19 of the NYLL, which includes the minimum wage, overtime, and spread of
hours provisions relevant to this case, begins with a “Statement of Public Potitghssating
that itwas enacted to address the fact that “[there are persons employed in somemtinpati
the state of New Yok wages insufficient to provide adequate maintenance for themselves and
their families.” N.Y. Lab. Law 8 650 (McKinney) (emphasis added). In combinaiibrtire
presumption against extraterritoriality, it follows that the statute doegppbt @ people who
work outside othe State of New YorkSeealso Kassman v. KPMG LL.B25 F. Supp. 2d. 453,
469 (S.D.N.Y. 2013) (holding that the antidiscrimination provisions of the NYLL do not apply
extraterritorially anctiting cases). Accordingly, Plaintiffslaimsunder the NYLL fail as a
matter of law.

In the alternativePlaintiffs seek leave® amend the Amended Complaint to brifgms
under the analogous provisions of another jurisdiction, presurnttabistrict of Columbia
(PIs! Mem. 20 n. 7). The deadline for amendment of the pleadjigsvever, expired on July 5,
2012 geeDocket No. 111), and Plaintiffs have not showndda@ausé for their failure to seek
leave prior to the deadline&seeFed. R. Civ. P. 16(b)(4). Inded@laintiffs were aware that the
extraterritoriality of the NYLL was aissueno later than April 20, 2011, when Defendants first
moved for summary judgment on this groun8edDefs! Mem. LawOpp. Pls.” Mot. Summ. J.
8 (Docket No. 81) (contesting application of the NYLL to this case)). MoreoventiRai
subsequently sought, and were granted, leave to amend their complaint, but failed tothddres
potential deficiency by bringing claims under the relevant labor laws of jottetictions, either

in addition to, or in lieu of, their NYLL claims.SgePls! Mot. Am. Compl. (Docket No. 100)



(seeking leave to amend the complaint following dispostioDefendants’ prior motion)).
Finally, this case has beg@ending forover three years already and is n@ady for trial,
allowing amendment at this late stage wazddse further delayFor these reasons, Plaintiffs
are unable to demonstrate good cause, andrdpiest for leaveo amend is denied.
B. The FLSA Claims

Next, Plaintiffs bring claims for minimum wage and overtime claims under the FLSA.
Congress enacted the FLSA “with the goal of protecting all covered workerstibstandard
wages and gpressive working hours.Christopher v. SmithKline Beecham Cor}32 S. Ct.
2156, 2162 (2012)internal quotation marks omittedyee als®?9 U.S.C. § 202(a). Among other
things, theAct obligates‘employers to pay nonexempt “employe€sa minimum wag andfor
all hours in excess dbrty per week at a rate ohe and halfimes the employeesegular
wages.See?29 U.S.C. § 207(a)(1)The questions here are (1) whether Plaintiffs were
“employees”; (2)f so, whether the individual Defendantere th& “employers”; and (3)f so,
whether Plaintiffs wee nonetheless exempt as either creative professionals or executive
employees. The Court will address each in turn.

1. Plaintiffs’ Employment Status

First,the FLSA provides protection to “employees” but not to independent contractors.
29 U.S.C. § 203(r)(1). Unsurprisingly, therefore, Plaintiffs contend that they wedeasr
“employees,” while Defendants argue that Plaintiffs were “independentctms,” and each
sidemoves for summary judgment oreegrounds. ComparePIs! Mem. 11-18 with Defs!

Mem.8-15)3 The FLSA contains no definition of “independent contratt@nly slightly less

3 Defendants alseeek to dismiss any FLSA claims brought by the corporate Plaintiffs, on
the ground that the FLSA protects only natural persons. (Defs.” Mem. 8, 13tns3)ot clear

from the Amended Complaint whether the corporate Plaintiffs assert claohes the FLSA. In
any event, Plaintiffs fail to respond to Defendants’ argument on this score.digggy to the
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helpful, the statuteircularly defines both employesee29 U.S.C. § 203(d)‘any person acting
directly a indirectly in the interest of an employer in relation to an egg®), and employee,
seeid. 8 203(e)(1) (“any individual employed by an employer”), while broadly defining
“employ” to mean “to suffer or permit to workjd. 8 203(qg);seelrizarry v. Casimatidis 722
F.3d 99, 103 (2d Cir. 2013) (“Unfortunately, . . . the statute’s definition of ‘employezsreh
the very word it seeks to define ... The statute nowhere defines ‘employer’ in the first
instance.”);see alsdeJesus v. HF Mgmt. SetyLLG — F.3d —, 2013 WL 3970049, at *5 (2d
Cir. Aug. 5, 2013).

The Second Circuit and Supreme Court have recogfiizatithe’ striking breadthof
the FLSAs definition of ‘employ ‘ stretches the meaning of “employee” to cover some parties
who might not qualify as such under a strict application of traditional agency lasyobes,’ in
order to effectuate the remedial purposes of the &arfield v. N.Y.C. Health & Hosps. Corp.
537 F.3d 132, 141 (2d Cir. 2008) (quotiNgtionwide Mut. Ins. Co. v. Dardef03 U.S. 318,
326 (1992). Accordingly, theecourtshave ‘instructed that the determination of whether an
employeremployee relationship exists for purposes of the FLSA should be grounded in
‘economic reality rather than technical concépistemined by reference not to ‘isolated
factors, but rather upon the circumstances of the whole activity. (quotingGoldberg v.
Whitaker House Coop., InB866 U.S. 28, 33 (1961), afitherford Food Corp. v. McComb
331 U.S. 722, 730 (1947), respechyeaccord DeJesy2013 WL 3970049, at *5.

Applying these standards, the Court of Appedia$ treated employment for FLSA

purposes as a flexible concept to be determined on ébgasese basis by review of the totality

extent that the Amended Complaint does include FLSA claims on behalf of the corporate
Plaintiffs, the Court deems those claims abandoisest, e.gLipton v. Cnty. of Orange, N.Y.
315 F. Supp. 2d 434, 445 (S.D.N.Y. 2004) (“This Court mag,generally will, deem a claim
abandoned when a plaintiff fails to respond to a defendant’s arguments that thénolaoirbge
dismissed).
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of the circumstancé&sand has “identified different sets of relevant factors based on the factual
challenges posed by particular casestizarry, 722 F.3d at 104 (quotirgarfield, 537 F.3d at
141-42). Most relevaritereis Brock v. Superior Care, Inc840 F.2d 1054, 1058 (2d Cir. 1988),
in which the Second Circuit established the factors “relevant in determining whnetiveduals
are‘employeesor independent contractors.” These factors include:

(1) the degree of control exercised by the employer over the workers, (2) the

workers opportunity for profit or loss and their investment in the business, (3) the

degree of skill and independent initiative required to perform the work, (4) the

permanence or duration of the working relationship, and (5) the extent to which

the work isan integral part of the employgibusiness.

Id. at 1058-59. The Court was clear, however, that “[n]o one of these factors is dispositive,” tha
“the test is based on a totality of the circumstances,” and that “[t]he w@dttoatern is whether,

as a natter of economic reality, the workers depend upon someone else’s business for the
opportunity to render service or are in business for themselleesat 1059. “The existence

and degree of each factor is a question of fact while the legal canctodbe drawn from those
facts— whether workers are employees or independent contraet@ssa question of law.’ld.

In light of these standardsummary judgment must be denied, as neither Defendants nor
Plaintiffs have met their burden of demonstratimgt they are entitled to judgment as a matter of
law. As an initial matter,ite motion papers and evidence make clear that Plaintiffs performed a
variety of jobs, with significantly different responsibilitiaad for varying periods of time during
the production of the ShowAccordingly, it is plain that application of the economic realities
test will vary by Plaintift— for example asecurity guard might be less integral to the
production company'’s business thalme producer, oaproduction coordinator’s skills and

independeninitiative mightdiffer from thoseof a camera operator~or the most part, however,

the partiesump Plaintiffs together and falil tdifferentiateamong them. That is, instead of
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marshalling evidence concerning Plaintiffislividually (or, alternativdy, demonstrating why the
Plaintiffs should be considered togethach side effectively cherpicks the Plaintiffs and
factsmost favorable to itside of the argument on each factor. It follows that neither side has
shown hat it is entitled to judgment as a matter of law.

Moreover, even assuming that Plaintiffs could be treated uniformly, summanggutig
would still be denied on this point because there are genuine disgutesaterial facts. For
example, the partiesgorously dispute the degree of skill and independent initiative required for
Plaintiffs work on the Show. Defendants argue that Plaintiffs are skilled professionals
exercising a significant amount of discretion aritidtive to perform their johgseeDefs!

Mem. 13-14), an argument that is supported by several Plditggtamonythat they retaied
significant control over how they perfoetitheir jobs In particular, these Plaintiffs testified
thatthe Producers and Director provided only a vision of the production and then relied upon
Plaintiffs’ skill and experience to deliver(gee, e.gDel Russo Dep. 32:9-1#i¢st Connolly

Decl. Ex. 21 (Docket No. 141-22)); Kulick Decl. 1 5 (Wims Decl. Ex. 10 (Docket No1034-
On the other hand, soméatiffs, including some Plaintiffs who testifieto the Producers’
reliance on their skill, also indicatéhat theyreceivel specificdirection — including for
exampledirection with respect tepecific shots to captureSdée, e.g.Del Russo Dep. 32:1-6,
15-23). Further, the vast majority of Plaintifigere classified by Stage Presence as employees
for tax purposes (Pls.” Mem. L4 factor that is “significant” (albeit not dispositive) in the
analysis.Brock 840 F.2d at 1059Summary judgment inappropriate where such disputes of
fact exist.

2. The Individual Defendants’ Liability as Employers

As noted the corporate entity that hired Plaintiffs, Stage Presence, has entered

13



bankruptcy, and thus all proceedings against it are stayed pursidaie tl, United States
Code, Section 362. (Stage Presence Bankruptcy Filing (First Connolly Decl. Ex. h@ple tb
pursue their claims against Stage Presence, Plaintiffs seek to hold Nawewaer, and
Marquetteindividually liable for ther FLSA daims— Newman as their “employer” within the
meaning of the FLSA and/einer and Marquette as Newnmpartners or agentsS¢ePIs!
Mem. 11). Plaintiffs move for summary judgment on this score. (Pls.” Mem. 11, 24-28).

It is well establishethat, in certain circumstances, corporate executive or officer may
be held individually liable as an “employer” under the FLSA, as “[tlhe Supreme Caurt ha
emphasized theexpansivenessf the FLSA'’s definition of employer.”"Herman v. RSR Sec.
Servs. Ltd.172 F.3d 132, 139 (2d Cir. 1999) (citiRglk v. Brennan414 U.S. 190, 195 (1973)).
As the Second Circuit recently summarizenjrffactors— derived fromCarter v. Dutchess
Community Colleger35 F.2d 8 (2d Cir. 1984) — are relevant to the inquiry:

whether the alleged employ@r) had the power to hire and fire the employees,

(2) supervised and controlled employee work schedules or conditions of

employment, (3) determined the rate and method of payment, and (4) maintained

employment records.
Irizarry, 722 F.3d at 104-05 (internal quotation marks omitted). These four factors are not
exhaustive, however, as there are others that “bear[] upon the ‘overarching cofjcghe{her
the alleged employer possessed the power to control the workers in questiaarfy, 722
F.3d at 105 (quotin@SR 172 F.3d at 139) (second alteration in original).

In Irizarry, the Court examined these other factors by reference teetexant “legal
guestions”:

The first concerns the scope of an individual’s authority or ‘atp@ral control”

over a company— at what level of a corporate hierarchy, and in what relationship

with plaintiff employees, must an individual possess power in order to be covered

by the FLSA? The second inquiry, related but distinct, concerns hypathetic
versus actual power: to what extent and with what frequency must an individual

14



actually use the power he or she possesses over employees to be considered an
employer?

Id. at 106. In addressing these questitims,Court made clear that “[e]vidence that an
individual is an owner or officer of a company, or otherwise makes corporatedsdisat have
nothing to do with an employee’s function, is inguént to demonstrate ‘employestatus. Id.
at 109. Instead such an individual “must possess control over a compautfualoperations’

in a manner that relates to a plainsfemployment.”ld. The ultimate questiors whetherthere

is evidence of uthority over management, supervision, and oversight of [the consparffgirs
in general, as well as evidence underGlaeter framework or any other factors that reflect [the
individual's] exercise of direct control over the plaintiff employeeg®arry, 722 F.3d at 111
(internal quotation markand citatioromitted)

In light of these principleghere is little question that Newman qualifies as an employer
under the FLSA Newman admitted that linad the power to hire and fire members of the Crew,
satisfying the firsCarterfactor. Eirst Newman Dep. at 82:24-83:5He also testified thass
the director of the Show, he was on site to control the productiohaghthe authority to tell the
Crew what to do, to control the conditions of employmsutl as the rehearsal space ysaod
to set the schedule, thereby satisfying the seQanrter factor. SeeNewman Testimony at
72:13-73:4; First Newman Dep. at 55:11-14, 57:21-58:5, 58:6-15, 62:5-14, 82:24-83:5). Further,
although Newman testified that he was not involved in determining the rate of pagmeras
undeniably involved in determining the method of payment, as he signed Plapaiftsiecks
(seeNewman Testimony at 3714; First Connolly Decl. Ex. 23 (Docket No. 141-24)), which
supports a finding in favor of Plaintiffs on the th@adrter factor SeeRSR 172 F.3d at 140
(“The key question is whether [the corporate officer] had the authority to sign paychecks.”).

Finally, although Newman was not personally and directly involved in maintaining empibyme
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records, he regularly ordered that his workers hire Media Serages/ral services company,
to maintain employment records on jobs that he produced, including the Bhmiv satisfies
the fourthCarterfactor. (First Newman Dep. at 118:11-22).

In addition, the record makes clear thewmanhad —and exercised- “operational
control” over Plaintiffs.Irizarry, 722 F.3d at 110-1kee alsiRSR 172 F.3d at 140-41Among
other things, he was the sole shareholderastyglemployee of Stage Presenkbe;controlled the
companys financesand he directly supervised two Plaintiffs, Kelman and Magnuson, who in
turn had dayto-day responsibility for overseeing the other Plaintiffs. (Newman Testirabny
41:19-25 (sole shareholder and only employekgt 37:19-22 (controlled finances as evidenced
by control over bank account); First Newman Dep. at 56:15 to 57:20 (supervised Kelman and
Magnuson)). The fact that Newman delegatepervision over some operations to Kelman and
Magnuson (Newman Testimony at 30:9-13), does not preclude a findingethetained
“operational control,’as employer “status does not require continuous monitoring of employees,
looking over their shoulders at all times, or any sort of absolute control &f emgloyees.”

RSR 172 F.3d at 139. In fact, “[c]ontrol may be restricted, or exercised only occagionall
without removing the employment relationship from the protections of the FLSA&, suich
limitations on control do not diminish the significance of its existentak.{internal quotation
marks and alteration omitteddn short if Plaintiffs ae foundat trialto be “employees” within
the scope of the FLSA, Newmagualifies as their “employer.”

Whether Marquette and Weiner can also be held individually liable under the FLSA, on
the other hand, is not a question that can be answered on the present recorah damsipyers
business partner is not subject to liability under the FLSA based upon statespgrtaad

agency lawas Plaintiffs conten@PIs.” Mem. 11, 27-28), but rather onlyhié qualifiesas an
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employerin his own right or as ‘goint employer” under the economic reality te§eeZheng v.
Liberty Apparel Co. In¢.355 F.3d 61, 70-71 (2d Cir. 2003)s Plaintiffs have failed to make
any argument aio marshal thevidenceo demonstratéhat they are entitled to judgment as a
matter of law under the relevant standard, their motion for summary judgment 8. dehike
same timethere is evidence of Marquette and Weiner’s contvbich creates genuine issue of
material facias to theiindependenstatus as employers. For exampewman testified thaas
producers, Marquette and Weiner had the power to hire and fire employessagd the
production scheduleséeFirst Newman Dep. at 6254, 82:24-83:5)and Weiner testified that
the three of therfoperated under the umrella” of OFEI and Stage Presence (First Weiner Dep.
at 9:213 (First Connolly Decl. Ex. 9 (Docket No. 141-11))). Accordingly, the question of
whether Marquette and Weiner atpaalify as Plaintiffs employers must be left for trial.

3. FLSA Exemptions

Finally, Defendants argue in the alternative that Plaintiffs are exemptfreerage by
the FLSAas either creative professionals or executive employ@asfs: Mem. 15-19).
“Because the FLSA is a remedial act, its exemptions . . . are to be naromstyued . . . .
Accordingly, an employer bears the burden of proving that its employeestfatl an
exempted category of the ActRamos v. Baldor Specialty Foods, |ri87 F.3d 554, 558 (2d
Cir. 2012) (internal quotation marks and alteration omitted). Application ctahate’s
exemptions “is a mixed question of law and fadt” (internal quotation marks omitted).
Specifically, “ [t|he question of how the [employees] spent their working time . . . is a question
of fact. The question whethtreir particular activities excluded them from the overtime
benefits of the FLSA is a question of law . ”.ld. (alterations in original) (quotinigicle

Seafoods, Inc. v. Worthingto#i/5 U.S. 709, 714 (1986)). “Determining whether an employee is
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exempt from the overtime requirements is a highly-fatgnsive inquiry that is to be made on a
caseby-case basis in light of the totality of the circumstancésdergit v. Rite Aid Corp.No.

08 Civ. 9361 (PGG), 2010 WL 1327242, at *5 (S.D.N.Y. Mar. 31, 2010) (internal quotation
marks omitted).As a result“[m]any courts have held that resolving this difficult and intensive
factual inquiry is inappropriate at summary judgmemdl’at *6 (citing cases).

Defendants argue first that all Plaintiffs arempt as “creative professionalgDefs.’
Mem.15-17)! Thatexemptionextends tany employee “[cJompensated on a salary or fee basis
at a rate of not less than $455 per week,” whose work requires “invention, imagination,
originality or talent in a remgnized field of artistic or creative endeavoR9 C.F.R. § 541.300;
see also id§ 541.302. To be paid on a fee basis, an employee must be “paid an agreed sum for a
single job regardless of the time required for its completideh.’8 541.605. To be paid on a
salary basis, “an exempt employee must receive the full salary for any week itk
employee performs any work without regard to the number of days or hours wolteg.”
541.602(a). Finallya satisfy the “creative” component of the egtion, an employee’s
“primary duty must be the performance of work requiring invention, imagination, drigioa
talent in a recognized field of artistic or creative endegavorinclud[ing] such fields as music,
writing, acting and the graphic arts,” rather than “routine mental, manuahameal or physical
work. Id. 8§ 541.302(a), (b):Primary duty,” in turn, feans the principal, main, major or most
important duty that the employee perforiresdetermination thatmust be based on all the fact
in a particular case, with the major emphasis on the character of the emplolyesssajwhole.”

Id. 8 541.700(a)see id.(identifying “[flactors to consider when determining the primary duty of

an employeg).

4 Defendants use the terfartistic professional” rather thawereative professional” (Defs.’
Mem 17), but the substance of tha&rgument is that Plaintiffs fall under tR&SA exemption
for “creative professionals
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Defendants have not addressed the galafee basis component of the regulations at all
in their papers, which is a sufficient basistselfto deny their motion. Moreover, Plaintiffs
have submitted evidentleat, with the exception of Sumner and Magnuson, all Plaintiffs were
paid by the day or by the hour, and thus fail to satiafgry or fee basis requiremengegPlIs!
Payroll Time Cardsirst Connolly Decl. Ex. XDocket N. 141-1 to 141-3). As for Sumner
and Magnuson, Defendants have failed to argue, let alone est#iditheir jobs were creative
within the meaning of the regulatian§SeeDefs! Mem. 17). In fact, the evidence in the record
concerning theiroles suggestshattheyperformed non-creative jobs. Sumner was the
production coordinator for the Show, a rdi@ttNewman described as responsible for assisting
the production manager and coordinating logistics and conceded was “orgative” (First
Newman Dep. at 71:7-19 and 72:7). Magnuson, on the other hand, was the line producer and
had similarly non-eative tasksincludingmanaging budgehiring crew booking all travel, and
getting permits (First Connolly Decl. Ex 22 at 31:11-16, 43:11-25). Accordingly, Defendants’
motion for summaryudgment as tthe creative professional exemptisrdenied

Additionally, Defendants argue that Magnus®exempias an executivemployee’

The regulations define “employee employed in a bona fide executive capacitgan any
employee:

(1) Compensated on a salary basis at a rate of not less than $455 per week . . .
exclusive of board, lodging or other facilities;

(2) Whose primary duty is management of the enterprise in which the employee is
employed or of a customarily recognized department or subdivision thereof;

(3) Who customarily and regularly directs the work of two or more other
employees; and

° Defendantarguethat Kelman also falls within thexecutiveexemption, buKelman
withdrew his claims under the FLSA on February 7, 2011. (Kelman Decl. Supp. Prior Mot.
Summ. J. 1 12 (Docket. No. 63)). Accordingly, Defendants’ argument on that point is moot.
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(4) Who has the authority to hire or fire other employees or whose suggestions
and recommendations as to the hiring, firing, advancement, promotion or any
other change of status of other employees are given particulartweigh

29 C.F.R. § 541.100(a). Once again, however, Defendants fail to address Magnuson’s pay basis
at all. In fact, Defendantsentireargument consists dfvo sentences to the effabtat “Plaintiff
Magnuson supervised the crew” and “Magnuson . . . ldnedhad the power to fire the crew.”
(Defs! Mem. 19). This cursory showing is insufficient to carry Defendants’ burden on summary
judgment especiallyin light of the narrow construction of the FLSA exemptions and the fact-
intensive nature of the inqyir Seelndergit, 2010 WL 1327242, at *5-6 (declining to rely
strictly on deposition testimony and denying summary judgment wherecord did not
provide a full picture of thelaintiffs’ duties). Magnuson’s role may well meet the definition of
“managementin the regulations, see 29 C.F.R. § 541.102miendants have failed to
demonstrate thahe management aspects of heryadye her “primary dut[ies],ivhich is
required for summary judgment in their faveee id8 541.100(gR). Accordingly,
Defendantsmotion for summary judgmewin these groursds denied.
C. Plaintiffs’ Other State Law Claims

Finally, Defendants move for summary judgmerth respect to Plaintiffsfraud claims
and claims to pierce the corporate veil against Newman, WenteMarquette. (DefsKMem.
19-21). For their part, Plaintiffs move for summary judgment on their alter ego clairbst not
on their fraud claims — and on a claim that Newman is personally liable under N&w Yor
Business Corporations Law Section 630. (Pls.” Mem. 24-29).

First, Defendants contend that Plaintiffsaud claims must be dismissed becaugsen
“allegations of fraud are combined with contract claims there is no claimliefrwdaen the only

fraud relates to the breach of contractDefs.” Mem.19). It is true that “[g]eneral allegations
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that a defendant entered into a contract with the intent not to perform are iastutbcsupport a
fraud claim.” MBIA Ins. Corp. v. Countrywide Home Loans, Jr828 N.Y.S.2d 229, 233 (App.
Div. 1st Dep’t 2011) At the same time, “[a] fraud claim will be upheld when a plaintiff alleges
that it was induced to enter into a transaction because a defendant misregresgatial facts,
even though the same circumstances also give rise to theffjlaibreach of contract claim.”
Id. That is the case becau8i]nlike a misrepresentation of future intent to perform,” which
forms the basis of a breach of contract claim, “a misrepresentation of paedens fcollateral to
the contract and therefore invek a separate breach of dutyd. (internal quotation marks and
alteration omitted).Here,Plaintiffs’ have alleged that Newman, in conjunction with Weiner and
Marquette misrepresented to Kelman that funding had been secured to induce him and the rest
of the Crew to work on the ShowKelman Decl. 11 121 (Docket No. 139)). Accordingly,
theyhave stated a claim for fraud separate and apart from their breach of contract claim.
Moreover, as Newman disputine claim thathefailed to tellKelmanabout the status of funding
for the Show, there are disputes of material fact that preclude summary judd@emipare
Kelman Decl. { 8, 18-19, 21with Newman Decl. %$5-60 (Wims Decl. Ex. 1 (Docket No.
134-1)). Thus Defendantsmotion for summary judgent dismissing the fraud claims in their
entirety as duplicative of the breach of contract claims is denied

Next, Defendantsove for summary judgment with respect to Plaintiffs’ contcéaam
against Newman, Weiner, and Marquette, contending thatxtbeynot parties to the contract
andthatthere is no basis to pierce the corporate veil to hold them individually liables.(Def
Mem. 19-21). Plaintiffscrossmove for summary judgment on this claim, and as the party
seeking to pierce the veil, have the “burden to show that the individual defendants abused the

privilege of doing business in the corporate form to perpetrate a wrong or mjagamst
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them.” James v. Loran Realty V Cor20 N.Y.3d 918, 919 (2012) (internal quotation marks
omitted). Fercing the corporate véilequires a showing that: (1) the owners exercised complete
domination of the corporation in respect to the transaction attacked; and (2) that su@tidami
was used to commit a fraud or wrong against the plaintiff which essurdtplaintiffs injury.”
Morris v. N.Y.S. Dep’t of Taxation & Fir82 N.Y.2d 135, 141 (1993).

There are material disputes of fact that preclude summary judgment forsaledn
the one hand, Plaintiffs contend that Newman, in conjunction with Weiner and Marquette,
misused the corporate form of Stage Presence to incur the costs of the producti@hoiitiosn
behalf of Stage Presence, while reserving to their other corporations, @FEMPP, or to
themselvesthe benefits of the Show, namely ownershigheffinal tape. (PIsMem. 25-27).
On the other hand, Defendants assert that the corporate relationships waiccrand
proper, that the Stage Presence corporate form was not misused or abused, and stapainer
the final production rests not with OFEI or AMPP, but with BET and Childhelp. (Newmeln De
11 116114). Plaintiffs’ contention is supported dyidencethat the copyright is held by OFEI
and that Newman and Marqguette have been attempting to sell the tape (First Negygnah D
87:3-88:23; Kelman Decl.  22s well as by Marquetteinability to provide a clear answer as
to which entity he was representing in his efforts to sell the st ilarquette Declat 57:1-
10 (FirstConnolly Decl. Ex. 7 (Docket No. 141-9))). Muver, the various contracts for
financing and production (including the two different versions of the Production Loan
Agreement)vere signed by multiple corporate entities, only one of which had a relationship wi
the Crew. FirstConnolly Decl. Exs. 13-16). As the management and contractual relationships
betweerand among Defendants and ownership of the tape of the Show are all in dispute,

summary judgment cannot be granted on this issue.
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Finally, in their motion papers, Plaintiffs attempt to alleggaam under New York
Business Corporation Law Section 630. (Pls.” Mem. 28). Plaintiffs failed to inclydsgaam
under this statute in their Amended Complaint, however, and therefore may not @iskedt f
first time in their motion papersSee, e.glfill v. New York State Court Officers AssBb5 F.
Supp. 2d 382, 393 (S.D.N.Y. 2009) (“[A party] may not amend his complaint to add new claims
by raising them for the first time in his motion papers.”). Defendant’s afiphc dismiss this
claim, to the extent such a claim even exists, is thus granted.

D. The Motion for Discovery Sanctions

As noted Plaintiffs alsoseekdiscovery sanctions against the individual Defendants based
upon theirallegedfailure to preserve and produce e-mails and docwsrelgvant to the case.
(Pls: Mem. 22-29. As a remedy, Plaintiffs ask the Court to strike Defendants’ answer
tantamount to granting summary judgment in Plaintiffs’ fawveor, in the alternativeissue an
adverse inference instruction to the jury at trial. (Pls.” Mem. P&fendantglo not respond
substantively to Plaintiffs on this point in their summary judgmepbsipion brief, butather
incorporateby reference arguments made in an earlier memorandum of SeeDé€fs. Reply
Mem. 5 (Docket No. 149) (incorporating arguments from Dédem. Law Opfmn Mot.
Sanctions (Docket No. 123))). In that earlier memorandum and in discoverytedgesitions,
Defendantontended that they had comwtied extensive searches and baaduced every
responsive document in their possessi@efs! Mem. Law Opm Mot. Sanctions 3-4dsee also,
e.g, Second Newman Dep. at 18:22-23, 28Hi6s{ Connolly Decl. Ex. 6 (Docket No. 143));
Second Marquette Dep. at 9:4Frét Connolly Decl. Ex. 8 (Docket No. 141-10)); Second
Weiner Dep. at 20:3-4, 29:6-8i(st Connolly Decl. Ex. 10 (Docket No. 141-1p))

It is well established that a court may impose sanctions for the spoliation of @/idenc
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defined asthe destruction or significant alteration of evidence, dufa to preserve property
for anothers use as evidence in pending or reasonably foreseeable litig&tistate Ins. Co. v.
Hamilton Beach/Proctor Silex, Inc473 F.3d 450, 457 (2d Cir. 2007) (internal quotation marks
omitted) see, e.g.West v. Googear Tire & Rubber C9.167 F.3d 776, 779 (2d Cir. 19990
justify the imposition osanctions, however, the moving pantyst establisiy a preponderance
of the evidence “(1) that the party having control over the evidence had an obligation t
preseve it at the time it was destroyed; (2) that the records were destroyed withlaleshpie

of mind; and (3) that the destroyed evidence was relevant to thespadiyh or defense such
that a reasonable trier of fact could find that it would suppattdiaim or defens€. Chin v.

Port Auth. of New York & New Jersé&85 F.3d 135, 162 (2d Cir. 2012) (quotiRgsidential
Funding Corp. v. DeGeorge Fin. Cor306 F.3d 99, 107 (2d Cir. 2002¢grt. denied133 S.

Ct. 1724 (2013)see also, e.gPension Comm. of Univ. of Montreal Pension Plan v. Banc of
Am. SeG.LLC, 685 F. Supp. 2d 456, 496 (S.D.N.Y. 2010).

Here, there is little question that Defendants’ disclosures have not included dtg€ume
that were once in their possession that would be relevdhétcase, as they have failed to
produceanyemails between and among themselvesaaydirafts of contracts relating to the
issues of this lawsuit. (Second Connolly Decl. 1 4 (Docket No. 144)). As troubling as that
omission is, Plaintiffs have fail@d carry their burden of establishing that spoliation sanctions
are warranted for the simple reason that they have failed to establish thatdigdmad an
obligation to preserve the evidence at the time it was destr®lathtiffs assert that Defendan
were on notice of the possibility of litigation as early as May 2010 (Pls.” Meseealso
Second Newman Dep. at 5:14-24; Second Weiner Dep. at 32:14-21), but they have failed to offer

any concrete evidence that Defendants were on notice to supggassertion. Accordingly, on
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the present record, the earliest Defendants can be said to have been af aatmgligation to
preserve evidends August 18, 2010, when Plaintiffs filed tbhaginal Complaint.See, e.g.
Fujitsu Ltd. v. Fed. Exp. Corp247 F.3d 423, 436 (2d Cir. 2001) (“The obligation to preserve
evidence arises when the party has notice that the evidence is relevant torlibgathen a
party should have known that the evidence may be relevant to future litigation.”).

Further, Plaintiffs largely fail to establish, or even make any argumengcong,the
timing and means of destructiontbe evidence (other tharhard drivebelonging to Newman
a failure that is especially notable in view of the threenth standard esail retention policy of
at least one individual DefendanSgeSecond Marquette Dep. at 37:2-F)laintiffs seem to
view suchinformation as unnecessary because they contend that Defendants’ admitteddailur
back up their computers or put a litigation hold in place constipgesegross negligence.See
Pls.” Mem. 23-24 (citind?ension Comm. of the Univ. of Montreal Pension P&34 F. Supp. 2d
456)). Plaintiffs cite no authority to support the proposition that Defendants werescetquir
back up their computers, however. Moreover, last year, the Second Circuit abrbgated t
holding ofPension Committee of the University of Montreal Pension,Rteneby rejecting the
argument that the “failure to institute a ‘litigation hold’ constitutes grossgeuieper se”
Chin, 685 F.3d at 162 (internal quotation marks). The Court of Appeals held instead that “the
failure to adopt good preservation practices [is] one factor in the deteoninhtvhether
discovery sanctions should issued. (alterationsomitted).

In short, although the Court is troubled by Defendants’ approach to discovery, Raintiff
application for sanctions founders on the first elemd&l@vertheless, Defendants are hereby
advised that in theventthey uncover any additionalreails and documents relevant to this case,

this Court is likely to precludsuch evidence from being offered at tri&leeRitchie Risk_inked
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Strategies Tradingli(.), Ltd. v. Coventry First LL{280 F.R.D. 147, 157 (S.D.N.Y. 2012)
(laying out factors courts consider in determining whether preclusion of evidence is an
appropriate sanction).

CONCLUSION

For the foegoing reasons, Defendants’ motion for summary judgment is GRANTED
with respect to Plaintiffs’ NYLL claims and claims under New York Busr@srporations Law
Section 630 (to the extent they even exist) and DENIED in all other respect#tiff®laross-
motion for summary judgment is GRANTED with respect to their claim that Newmanigsialif
as an “employer” within the meaning of the FL8Ad DENIED in all other respects. Further,
Plaintiffs’ request for discovery sanctions is DENIED.

The parties are neinded that their Joint Pretrial Order and all related filings required by
the Court’s Individual Rules and Practices for Civil Cases must be submitted thitty days
and that they should be prepared to go to trial approximately two weeks therdadietet(No.
115). The parties shalmmediatelyadvise the Couttty joint letter if they are interested imaw
referral to the assigned Magistrate Judge for purposes of settlement.

The Clerk of Court is directed to terminate Docket Nos. 131 and 142.

SO ORDERED.

Dated: September 25, 2013
New York, New York JESSE N FURMAN

United States District Judge
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