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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
HILDA L. SOLIS, Secretary of Labor, United States
Department of Labor,
10 Civ. 7242 (PAE)
Plaintiffs, :
-V- : OPINION AND ORDER

CINDY’S TOTAL CARE, INC., d/b/a CINDY'S NAM
SAENG SIM, NAM SAENG SIM, individually, and :
BYUNG SOOK KIM, individually, :

Defendants. :
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

This opinion sets forth the Court’s findings of fact and conclusions of law pursuant to
Federal Rule of Civil Procedure 52, following a three-day nonjury trial in #sis,drought
under the Fair Labor Standards Act, 29 U.S.C. § 04eq(“FLSA” or the “Act”).

The Secretary of Labaof‘the Secretary”’pbrought this action following an investigation of
Cindy’s Total Care, Ing“Cindy’s”), a nailcaresalon operating in New York CityThe
Department of Labor initiated itavestigatiomafter receiving complaints froemployes, who
alleged that Cindy’s was failinp pay overtime wages, and failitgmaintaincomplete and
accurate recordas to employee hours and compensation.

The Secretary alleges that Cindy’s violatibeé FLSA between September 22007and
February 28, 2010, in two respects. First, alegeshat Cindy’s willfully failed to pay its
employees thestatutorilyrequiredovertime rat§one and on&alf times the employee’s base

rate)for all hours workedn excess ofl0 per week and instead paiemployees a daily wage rate
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regardless othetotal number of hours worked, in violation of regulatiomgplementing the

FLSA. See29 C.F.R. § 778.114As a remedy for these violations, the Secretary seeks an award
of back wages and liquidated damages. Secbedsécretarglleges that Cindy'’s failed to

maintain complete and accurate wage and hour records. The defendants—Cindy’s rits owne
Nam Saengim, and her husband Byung SdGkn—dispute these claims.h&y assert that

Cindy’'s employees we paid an hourly wage rate, and thabakrtimehourswerecompensated

at the required overtime rat@heyfurtherasserthat Cindy’s kept complianmecords as to

wages and hours.

The parties tried the case befthe CourtbetweenNovember 2&ndDecember 1, 2011.
Each witness’sidect testimony waseceivedn the form ofa sworn declaration; cross-
examination was live. The Secretary called nine witnesses: three Departmaboof L
investigatos and sixemployes ofCindy’s. Theemployee withesseaone of whom speaks
English eachtestified with the assistance @translatar Defendants calles. Simand
Cindy’s accountant David Shin; Ms. Stestified with the assistance of a translator. Mr. Kim
did not estify.

For the reasons set forth below, the Court finds that Cindy'$&n&im violated the
recordkeeping and overtime pay obligations offh8A and regulations promulgated
thereunder. On the basis of these violations, the Gaatdsback wageso 32 currenand
former employees of Cindy’'s;s well as statutory liquidated damagd$ie Court also enjoins
Cindy’s ard Ms. Sim from further violatinthe FLSA. The Court does not, however, find Mr.

Kim liable.
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FINDINGS OF FACT
I. Background
A. The Parties

1. Plaintiff Hilda Solis is the Secretary of Labor. She filed this action pursuant to the
FLSA, allegingthat the defendants violated the Act from at |&egitember 20, 2007 to
February 28, 201(0'the relevant period’;})and owe back wages and liquidatednéges accruing
from that period'

2. The Secretary commenced this action afterducting an investigation of Cindy’s, a
nail salon businedscatedin New York City, operating under the corporate name Cindy’s Total
Care Inc. and doing business as CirglySeeJoint Pretrial OrderStipulations ofFact| 2-4
(“Joint Stip. of Fact”).

3. Cindy’sis operated by defendant Nam Saeng &ilso known as Cindy)Ms. Sim is
the sole owner, sole officer, and president of Cindy’s Total Care SaeJoint Stp. of Fact 1
1, 6-8.

4. Ms. Sim has operated multiple nail salolmsrecent yeardyls. Sim’s nail salons have
been operated undarvariety ofcorporate names, including: Cindy’s Nail and Plus, Inc.,
SunYoung’s Nail and Plus, Inc., Amsterdam Nail Services, LLC, and Cindy’'s Catal Inc.

SeeSecond Amended Declaration of Debbie Lau, PIl. Ex. Z‘flat Decl.”). The entities

! In her Complaint, filed September 20, 2010, the Secretary initially sought backgehySA

violations committed by the éEndants during a longer period: July 1, 2007 through the date of

the Complaint.After trial, the Courtasked the Secretary to clarify the dates covered by this

action, noting that the FLSA has a thrgar statute of limitations for willful violations and that

July 1, 2007 was more than three years before the date on which the Complaintdwds file

letter to the Court dated December 7, 2011, the Secretary amended the time periodhfeh&hic
sought damages, narrowing it to the period between September 20, 2007 and February 28, 2010.
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relevant to this decision are Cindy’'s Total Care, Inc., which came int@eaéstn October

2007, and Cindy’s Nail and Plus, Inc., which existed from approximately August 2002 until
October 2007 .SeeDefs.’ Proposed Findings of Fact § @nless stated otherwise, references to
Cindy’s will refer to defendant Cindy’s Total Care, Inc.

5. Cindy’s is currently located at 491 Amsiam Avenue, New York, NY SeeJoint
Stip. of Fact { 4. Prior to operating in the present location, Cindy’s was locafed \Atest 8%
Street, New York, ., where it maintained the same busineSseDeposition of Nam Saeng
Sim 15:25-16:8. Ms. Sim owned and operated Cindy’s at 170 West8et, and she
currently owns and operates Cindy’s at 491 Amsterdam Aveldudang the relevant time
period, Gndy’s employees-nail salon techniciarshave worked at both locations.

6. During the relevant pesd, Cindy’s Total Care, Inc. has procured some materials and
suppliesused by its employedsom beauty supply distributors located outside of the state of
New York. Joint Stip. of Facts 1 15-16.

7. During the relevant perio@indy’s has been a busiresr enterprise engaged in
interstate commerce with annual gross sales over $5008¥¥Cmpl. at 3; Des.” Letter, Nov.

1, 2011 (Dkt. 43Y.

2 Before trial, defendants identified as an affirmative defense ihdy® Total Care, Inc., which

first came into existence in October 2007, didmekt the statutory requirement of having
$500,000 gross revenue for that year. At a status conference on October 13, 2011, thg Secreta
stated that she planned to file atranin limine to precludehatdefense at trial, because

defendants refused to produce relevant financial records in discovery. On November 1, 2011,
defendants wrote the Court stating that they had agreed to withdraw that defésspudate

that the $00,000 threshold was met. The Court endorsed that letter and advised the parties that
it would treat the $500,000 statutory threshold as establisheeDefs.” Letter, Nov. 1, 2011

(Dkt. 43). During trial, defense counsel moved to revoke that stipulation, so as to etwble i
guestion witnesses regarding Cindy’s total revenues for 2007. The Court denied ¢me moti
based on the earlier stipulation. The parties have separately stipulat€ohthes met the
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8. During the relevant period, Ms. Sautivdy controled andmanagedCindy’s. Ms.
Sim hired and firedemployees, directedhar work activitiesand work hours, ansketthar rates
of compensation. Joint Stip. of Fact { 9-12.

9. Defendant Byung Sook Kim assisted Ms. Sim in some aspects of herMoikim
occasionallywrote out paychecks to Cindy's employees. He occasionally, at the direction of Ms.
Sim, handed checks to Cindy’s employees, asidedemployeedo sign a receipt indicating that
they had received their wages. On at least one occasion, Mr. Kim afs@tedule of
employee breaki® the wall inCindy’s. Mr. Kim on occasion sat at various locations in the nail
salon, includingpy the cash register. Joint Stip. of Fact 1 18-M6. Kim did notreceive
compensation from Cindy’s during the relevant period. Joint Stip. of FaQifh@ecl.| 6°

B. The Employees

10. The Secretarpringsthis action on behalf &2 personghat were employed by

Cindy’s Total Care, IndetweerSeptember 2@007 througtrebruary 2820107

$500,000 threshold from 2008 to 2018eeDefs.” Proposed Findings of Fact | 14; Pl.’s
Proposed Findings of Fact  14.

% TheSecretary has asserted tNat Kim received payment for work at Cindy'SeePl.’s Post-
Trial Br. (Dkt. 49) at 11. However, the only check that the Secretary referenced in support of
that claim is dated February 7, 2007, which gages the relevant perio&eeDef. Ex. 1 at 23.

The Court has reviewed all of the check records for Cantivat were admitted at trial; ibund

no checks to Mr. Kim during the relevant peridgkee generall{pef. Ex 1.

* At trial, the Secretary introduced a chart (Pl. Ex. 2(q)) that ligtéet, alia, 33 employees and
their dates of employment withthe period covered by the Complaint. In her trial testimony,
Ms. Sim confirmed the accunaof these datesSeeTr. 469:2—-473:24. Following trial, the
Secretary narrowed the time period for which relief was sosgbh.1,suprg and submitted a
revised che consistent with that narroweitine period. SeePl. PostTrial Br. (Dkt. 49), Ex. 1.
Thechart’s representations that each listed employee worked at Cindy’s th&ing
corresponding period ap®nsistent with Ms. Sim’s testimonys a result of the narrowed time
period, two employees listed in Pl. Ex. 2(q), Ok Young Ko and Jacquedirappeared no
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11. Casta Rosalia Arias (also known as Katty) was employed by Cindysdroor
about August 11, 2008 throudfebruary 282010.

12. Jia Jin Chen (also known as Jonmgs employedby Cindy’s from on or about May
18, 2009 through February 28, 2010.

13. Lili Chiu was emplged by Cindy’s during the period September 20, 2003ugh
March 25, 2008.

14. Vicky Doewas employedby Cindy’s from on or about February 21, 2009 through
February 28, 2010.

15. Chun Hua Fu was employed by Cindy’s during the p&egtember 2007
through December 29, 2007.

16. Yi L. Gao was employelby Cindy’s during the period September 20, 2007 through
December 8, 2007.

17. Mei Zi He (also known as Henna) was emplopgdCindy’s from on or about April
14, 2008 through February 14, 20009.

18. Ambika Kayastha was employed by Cindy’s during the p&egdember 2007
through February 28, 2010.

19. Ok Young Ko was employed by Cindy’s during the period September 20, 2007

through October 5, 2007.

longer within the scope of the case, because they were employed exclusisilg the relevant
period and therefore were omitted from the Secretary’s revised. cHasever, the Court’s

review of the relevant time sheets revealed thatdsworked for the two weeks between
September 20, 2007 and October 5, 2007, which is within the narrowed time [Szahl. EX.

2(f) at 432-33. As a result, the 32 employees identified in the ensuing paragraphs (inclisding M
Ko) are within the scopef the Secretary’s claims, as narrowed.
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20. Guo Hua Li (also known as Jessica) was employed by Cindy’s during the period
September 2007 through April 10, 2009.

21. Hou P. Li (also known as Lily) was employed by Cindy’s during the period
September 2007 through December 29, 2007.

22. Jin Li (also known as Michelle) was employed by Cindy’s from on or about April 14,
2009 througtFebruary 282010.

23. Jin Chai Li (also known as Jennifer) was employed by Cindy’s from on or about
April 1, 2009 through February 28, 2010.

24. Xiao Ying Li (also known as Sharon) was employed by Cindy’s during the period
September 2007 through February 28, 2010.

25. Yu Zhen Li (also known as Julie) was employed by Cindy’s during the period
September 2007 through February 28, 2010.

26. Mei Fang Lin (also known as Jackie) was employed by Cindy’s from on or about
May 6, 2009 through February 28, 2010.

27. Ai Zhu Liu (also known as Amy) was employed by Cindy’s during the period
September 20, 2007 through February 28, 2010.

28. Hui Fang Liu (also known as Linda) was employed by Cindy’s during the period
September 20, 2007 through February 28, 2010.

29. Xiang Hua Liu (also known as Mary) was employed by Cindy’s during the period
September 2007 through February 28, 2010.

30. Xiao Qing Liu (also known as Sally) was employed by Cindy’s from on or about

May 19, 2009 through February 28, 2010.
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31. Xiang Mei Meng (also known as Lucy) was employed by Cindy’s during the period
September 2@007 through February 17, 2008ls. Meng testified at trial regarding her
employment at Cindy’'sSeeDeclaration of Xiang Mei Mend?l. Ex. 8(“Meng Decl.”).

32. Chun Li Peng was employed by Cindy’s during the peSeqatember 22007
through December 29, 2007.

33. Ai H. Wang was employed by Cindy’s during the peis@ptember 2007
through December 29, 2007.

34. Jun Wang was employed by Cindy’s from on or about October 6, 2007 through
December 29, 2007.

35. Jing Qiu Wu was employed by Cindy’s from on or about December 1, 2007 through
December 29, 2007.

36. Qi Wu (also known as Susan) was employed by Cindy’s during the gempbeimber
20, 2007 through March 19, 200Ms. Wu testified at trial regarding her employment at
Cindy’s. SeeDeclaration of Qi Wu, Pl. Ex. Wu Decl.”).

37. Ferg Ying Yeng (also known as Lulu) was employed by Cindy’s during the period
September 2007 through September 1, 2008s. Yang testified at trial regarding her
employment at Cindy’'sSeeDeclaration of Feng Ying Yen®|. Ex. 9(“Yeng Decl.”).

38. Hong Yang (also known as Lulu) was employed by Cindy’s during the period
September 2007 through August 31, 2008.

39. Yu Feng Ye (also known as Lisa) was employed by Cindy’s during the period

September 2007 through June 28, 2008.
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40. Ge Zhang (also known as Angie) was employed by Cindy’s during the period
September 2007 through August 31, 2009. Ms. Zbdastified at trial regardinkyer
employment at Cindy’sSeeDeclaration of Ge Zhanl. Ex. 10(*Ge Zhang Decl.”)

41. Jie Hua Zhang (also known as Judy) was employed by Cindy’s during the period
September 2007 through February 1, 200®ls. Zhang testifid at trial regarding her
employment at Cindy’'sSeeDeclaration of Jie Hua ZhanB). Ex. 6(*Zhang Decl.”)

42. Hua Zhu (also known as Maria) was employed by Cindy’s during the period
September 2007 through February 28, 201Bls. Zhu testified atrial regarding her
employment at Cindy’sSeeDeclaration of Hua ZhRI. Ex. 5(“Zhu Decl.”).

ll. The Department of Labor’s Investigations

43. The Departmers Wage & Hour Division investigated Cindy’s (or its predecessor
entities) three timebetween 200@nd the filing of the Complaint in théase

44. Onor about September 22, 2006, Debbie Lau, Assistant District Director for the
Wage and Hour Division, was assigned to investigate Cindigik& Plus, Inc.(the “first
investigation”) The investigationvas promptedy an employee complairithat, amag other
things,Cindy’s failed to pay overtime wageasd did notnaintain complete and accurate wage
and hour recordsSeelau Decl.| 3.

45. Onor about January 5, 2007, Ms. Lau met with Ms. Sim, Mr. Kim,Gndy’s
thenaccountant, Sung Yoon Pak. Ms. Lau explained-ttfeA’s overtime wage and
recordkeeping requirementShe also explained that, based ondkpartment’snvestigation,
Ms. Sim and Mr. Kim had failed to comply with the relevant provisions of the Act. Msalsa
showed Ms. Sim, Mr. Kim, and Mr. Pak tBepartment’ack wage calculations ftine 26

employees theeamployed by Cindy’s Ms. Lau als@xplained the stepgquired to bring
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Cindy’s into compliance witthe FLSA'’s overtime and recordkeeping requiremergelau
Decl. 1 4.

46. Onor about March 2, 2007, Ms. Sim signed a Back Wage Compliance and Payment
Agreement.Ms. Sim agreed tand did, pay $45,000 to the Department of Labor in back wages
owed to the 2@mployees TheDepartment distributed teeback wages to th26 employees.
SeelLau Decl.{ 5. The Back Wage Compliance and Payment Agreermmtiained the
following representation from Ms. Sirffit he employer represents that it is presently in full
compliancewith the applicable provisions of the [FLSA], and will continue to comply therewith
in the future.” Lau Decl.{ 5.

47. On or about August 2008, the Department of Labor initextaeefsecond
investigation of Cindy’s. This was"directed investigatigh andwasa standard follow-up
procedure to thérst investigation.SeeDeclaration of Sylvia Den@atista Pl. Ex. 4 7
(“Deng-Batista Decl.”) The Department initiates such investigations of employerdtha
previously been found to have violatee fRLSA to assess whether they areampliance.See
DengBatista Decl{ 2.

48. On or about September 9, 2008, as part of the directed investi§dtianDeng
Batista, a technician for the Wage and Hour Division, was assigned to mail dtbordas to
Cindy’s employeesDengBatista Decl{ 8. The forms, WH42, asked employees to supfly
theirjob title; (2) their period of employment; (3) a description of their job dutieshéh) daily
and weekly work hours; and (5) the amount fordh of their wages.DengBatista Declf 5.

49. Per its ordinary practice, the Department mailed thiésle42 forms to employees’
home addressesSeeDengBatista Decly 6. The Department of Labor received completed

WH-42 forms from eight employees of Cindy'®engBatista Decl{ 9.
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50. Onor about November 18, 2008, Ms. Lau received two complaints from employees
of Cindy’s. They reportedinter alia, that Cindy'scontinued to payts employees a flat daily
wage rateand did not pagxtra for overtimavork. SeelLau Decl.{16, 8 Ms. Lauthereupon
initiated arnother investigation of Cindy’s (theHird investigation”).

51. Onor about May 29, 2009, Ms. Lau and David An, an investigator with the Wage
and Hour Division, made an unannounced visit to Cindy’s salomadavith Ms. Sim. At this
meeting, Ms. Sim stated to Mr. An, among other things,(fh)atll of Cindy’s employees
workedparttime, typically between five and six hours per day; (2) no employee worked more
than 40 hours per week; (3) M&m typically called employees as the start of the day to tell
them their work hours; (4) Cindy’'s had not made or maintained records of the hours worked b
or the wages paid to its employgand (5)Cindy’s did not take any deductions from employees’
wages SeeDeclaration of David An, PEx. 3 § 5(“An Decl.”).

52. At the May 29, 2009 meeting, Ms. Lau presented Ms. Sim with a letter from the
Department of Labor The letterstated that the Department was irtigegting Cindy’s, and
requestedhatshe provide all records and other documents setting forth wages paid to, hours
worked by, and deductions taken frdine wages gfall employeesSeelau Decl.| 11.

53. Onor about June 15, 2009, Ms. Lau met again with Ms. Sim and Mr. Kim, who
brought with them documents that appeared to be wage and hour réseetlau Decl.§ 13.

The existence of these records appeared to contradict Ms. Sim’s May 29nsti@sehat
Cindy’s had not made or maintained such recad<Cindy’s counsel explainedtatl, the
documents produced on June 15 were actually “reconstructions” of prior wage and hour
informationthat had been created in response to the Department ofd edaprest Seefr.

462:6-23. These records purported to show that all employees worked onlyim@art-
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schedulei.e., less than 40 hours a week. Ms. Lau took custody of these reddrelse records
are referred to herein as the “first production of documents.”

54. At the June 15, 2009 meetils. Laualsotook an oral statement fromMs. Sim,
and simultaneously recorded the statement in writing on a Department of Laboewmiatake
form. SeelLau Decl.{ 14. The form reflectthatMs. Sim stated: “There is no time record for
hours worked, but I know how many hours that the wonk@kedby memory’; and “[t]he
employee[s] are working patime.” Pl. Ex. 2(h). Ms. Sim consented to the accuracy of the
recorded statement; shignified this by signinghe bottom of thénterviewintake form.

55. At the June 15, 2009 meeting, Mautold Ms. Sim and Mr. Kim that she had
determined that they had violated the recordkeeping requirements of the MsSAau
explained that she had made this determination based on Ms. Sim’s own statemendidat she
not make wage and hour records, and the fact that the records produced by Ms. &y that
were inconsistenwith the information employedsad given as to their hours and péy.
responseMs. Sim and Mr. Kim admitted that they did not make or mairttaerrecords required
by the FLSA. SeelLau Decl. | 15.

56. On or about June 26, 2009, Ms. Lau visited Cindy’s to return the original records
provided by Ms. Sim during thegrior meeting. While at Cindy’s, Mr. KigaveMs. Lau a
copy of the current employees’ work schedutech was hanging on a wall and time sheets for
the employees that were working. Upon inspecting those documents, Ms. Lau obs#rtiesl th
time sheet for that day showed that only one person was scheduled tovwerdashe posted
work schedule showed that three people were scheduled to work. Ms. Lau observed tiat, in fa

nine Cindy’'s employees were working at the salon during her 8s¢lLau Decl. § 16.
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57. Onor about December 1, 2009, Ms. Lau met with David Shin, Cindy’s accountant.
Cindy’s had authorized Mr. Shin to be her representative in connection with the iatiestig
Mr. Shinstatedthat he haddctuatl payroll records in his possession, and, contrary to Ms. Sim’s
earlier admissionghat Cindy’s was in compliance with the FLS&eelau Decl.| 17.

58. Onor about December 3, 2009, Mr. Shin sietter,by facsimile to Ms. Lau. Mr.
Shin’s letterstatedthat the payroll records that Ms. Sim and Mr. Kim pagsented at the June
15, 2009 meeting had not bettie “real and actual payroll rexds.” Lau Decl.| 18. The letter
attachedour pages of time sheets which Mr. Shin represent¥d accurate.

59. Onor about December 29, 2009, Ms. Lau and Mr. An met with Ms. Sim, Mr. Kim,
and Mr. Shin. Mr. Shin presented Ms. Lau and Mr. An wéhadditional Cindy’s payroll
records. SeeLau Decl.J 19. Mr. Shin stated that these records came from the same batch as the
four time sheets he had sent Ms. Lau on December 3, 20@%e records are referred to herein
as the “second production of documents.”

lll. Recordkeeping Practicesat Cindy’s

60. The Court finds that, during the relevant time peuddy’s failed to make, keep,
and preserve complete aadcurate records of the wages paid to and hours worked by their
employees.This finding is based ofl) Ms. Sim’srepeatecadmissiongo investigators that
Cindy’s did not maintain such records; andst importariy, (2) the Court’s close analysis$
the purported wage and haacordsthat Cindy’s belatedly produced.

A. The First Production oRecords Submitted on June 15, 2009

61. Atthe conclusion of the May 29, 2009 meeting at which Ms. Sim admitted that

Cindy’s neither made nor maintained any records of the hours its employees watked or
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wages they earneils. Lau gave Ms. Sim a letter requesting that Cindy’s produce any and all
wage and hour records by June 1, 2009.

62. At their June 15, 2009 meeting, Ms. Sim acknowledged in writing her May 29
statement to Ms. Lau that Cindyd&d not make or maintain recordserhployee wagesr hours.
SeePl. Ex. 2(h); Lau Decl. 1 14At that same meetingn June 15, 2009/s. Simpresented
Ms. Lau withthe first production of document&eePl. Ex. 2(f). Ms. Lau asked/s. Sim why
shehad deniednaintainng records, but was now producing them. Ms. Sim dicerplain this
obvious inconsistency; she merely shrugged her shoul@eer. 345:5-14.

63. The Court finds that Cindy’s first productiaf recordsconsists of hour and wage
records that arblatantly anddemonstrably inaccurate and incomgleand that were plainly
created long after the events described theréiese records almost entirely reflect that (1)
Cindy’s employees worked a pdime schedule of less than 40 hours per Weathd (2) Cindy’s
employees worked shifts of less than 10 hours in durtidowever,suchassertions arfatly
contradicted by other persuasive evidence in this ddsst rotably, the defendants themselves
beforetrial, stipulated that Cindy’s employeeachworked 10-hour shifts five or six days per

weekduring the relevant period. Joint Stip. of Fact 1 23-R#ther, every single employee

®> Employers are required to furnish to the Department of Labor all wage antehords within
72 hours othe time of the requesGee29 C.F.R. § 516.7.

®See, e.g.Pl. Ex. 2(f) at 703—18 (showing that Ambika Kayastha worked 30 hours per week for
32 weeks in 2008—-2009Y. at 799-844 (showing that Ai Zhu Liu worked less than 34 hours per
week for 72 weeks in 2007-2008]; at 928—-34 (showing that Yu Feng Ye worked for exactly
39.67 hours per week for 14 weeks in 2007).

" See, e.gPl. Ex. 2(f) at 719-36 (showing that Jin Chai Li worked four 5-hour shifts per week
for 36 weeks in 2008)d. at 886—900 (showing that Qi Wu worked five 5-hour shifts per week
for 30weeksin 2008);id. at 957—61 (showing that Jie Hua Zhang worked one 7-hour shift and
three 8hour shifts per week for 10 weeks in 2008).
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witnesstestifiedat trial, credibly thatemployeegypically were assigned a dtbur shift—and in
fact often worked more than 10 hoyer workday—andwere scheded by Cindy’s to work
(and did work)either five or six shifts each we@kThe Court finds that the time sheets
contained within the first set of records that indicate to the contrary—whiasmsyrthe
significant majority of that setare inaccurate.

64. The records produced on June 15, 2009 also represe@intigs employees were
paid an hourly wage. But the other evidence forcefully contradictslthat Theemployee
witnessesuniformly andcredibly testified that they were not paid by the hour, but instead
received a flat daily wage.Several employees testified that Ms. Sim explicitly told them that
their compensation would consistaflat daily wage'

65. Further, upooloseexamination, the purportedbecurate time sheets produaed
June 15, 200%n fact reveathat Cndy'’s paid its workers a dailwage not an hourly oneMany
of thesdlime sheetsepresenthattheemployean question worked a curious number of hours
during the week, with aggregate weekly hours expressieddions not consistent with ordinary
employment practicesSeeg e.g, PIl. Ex. 2(f)at 232-38 (showing that Jun Wang worked 25.25
hoursper week forl3 weeks in 2007)d. at 240-41 (showing that Jing Qiu Wu worked 23.15
hours per week for four weeks in 200id. at 25267 (showing that Xiang Mei Meng worked

26.65 hours per week for 14 weeks in 20@¥)at 651-75 (showing that Gou Hua Li worked

8 SeeGe Zhang Decl. 1 12, 21; Meng Decl. 11 18, 20, 26; Wu Decl. 11 17, 19, 27, 34; Yeng
Decl. 1 19-20; Zhang Decl. 11 19, 21-22, 27; Zhu Decl. 11 23, 25.

® SeeGe Zhang 1 28; Meng Decl. 1 27; Wu Decl. | 32; Yeng Decl. { 28; Zhang Decl. | 28-29;
Zhu Decl. 1 32.

19SeeGe Zhang Decl. § 29; Zhu Decl. § 32; Tr. 174:4-15; 259:6-9.
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26.67 hours per week for 49 weeks in 2008-20@9pt 799-801 (showing that Ai Zhu Liu

worked 34.22 hours per week for five weeks in 20@b)at 906-13 (showing that Qi Wu

worked 14.38 hours per week for 16 weeks in 20d7at 944-56 (showing that Jie Hua Zhang
worked 27.59 hours per week for 26 weeks in 2008). Notabbach instance wheedime

sheet reprted an odd fractional number of hours, the employee’s total weekly pay was reported
as awhole number, such as $150 or $200.

66. This patteriof data(with weekly hours measured in odd fractions and weekly
compensation given as a whole number) on addlaproduced purported time sheet
powerfully suggests that the time sheet vedsicatedafter the fact It suggests that thmumber
of hours purportedly workedas derivedetrospectivelyby dividingthe total amounof the
employee’s weekly wages layfictitious hourly wage. The Department of Labor has described
this method ofetrospectivelyalsifying recordsas the “backingn” method See29 C.F.R. §
778.114. As the Department of Lalb@sexplained, this tactic is commonly used by employers
caught paying fixed daily wage ratetq) create the false appearance that past wages had been
paid hourly. SeeLau Decl. 1 26. Ms. Lau testified, based on her experienceCithady’'s
reporting of fractional hours in oddcrements, such @22 or 0.59 hars is consistent with the
“backingin” method. SeePl. Ex. 2(f) at799-801, 944-56.

67. Several examples convincingly demonsti@biedy’s improper “backingn” of data
in the recordgroduced on June 15, 200Bor exampleCindy’s producedecordspurportedly
reflecting 30weeks of workby Xiang Mei Meng coveringthe period June 30, 2008 through
February 14, 2009SeePI. Ex. 2(f) at252—67. Thserecords show that in each of those 30

weeks, Ms. Meng worked a total of 26.65 hours, compriséouofwork shifts—three that lasted
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6.50 hours, and fourththat lasted 7.15 hours. In each case, thel&%&0 shiftlasted from 9:00
a.m. to 3:30 p.m., and the 7.15 hour shift ran from 9:00 a.m. to 4:10 p.m.

68. For a host of reasons, these records caenateldlited as an accurate reflection of
Ms. Meng'’s actual hours. The record supplies no explanation for an irregular waiklsche
such as Ms. Meng’s purported schedule, including her having worked a 7.15 hour shift one day a
weekeach week foBOweeks. On the contrarythe parties stipulated that eagbrk shift at
Cindy’s is10 hours in durationNor was there any testimony, including from Ms. Sim, that she
or her employeesackedhours worked to such unnatural fractions, such as twentieths or
hundredths of an hodf. Even Cindy’s purportéd accuratgime sheets do not reflect fractions
consistent with a practice of reporting hours in increments consistent with Mg:sVi&ven if
one assumed tha#ls. Sim simply was giving Ms. Meng credit fanextral0 minutesworked
on a particular week (a proposition for which there is no record support), one would not expect
thatpattern tarecurweeklyand only during the 7-hour shift. In sum, Ms. Meng'’s reported
weekly hours are totally implausible.

69. It is far mordikely thatMs. Simor an agent of hers derived the number of hours
reported on Ms. Meng'’s purported time sheets by using the backing-in method. The records
indicatethatMs. Mengwas paids200per week. While it is not plausible that Ms. Memorked
precisely26.65 hours each week at an hourly wage rate of $7.50, including exactly one shift per
week of exactly 7 hours and 10 minutes, it is gpitaisible thashereceived a weekly wage of
$200 regardless of the precise number of heesvorked that week. Ithatscenario, Ms. Sim,

or someone on her behalf, likely divided the $200 by an hourly wég@keented after the fact,

1 Further, the fraction reported for Ms. Meng is arithmetically wrong: 10 esnor onesixth
of an hour, does not equate to 0.15 of an hour, but rather 0.17 of an hour.
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here $7.50, to arrive at 26.65 hours worledng the week The Court finds that the records
related to Ms. Mengre demonstrably false insofar as they reflect an hourly wageFatdrom
being contemporaneous and accurate rectirdse records were fabricated after the tact
create a false impression of an hourly wage rate.

70. Thepurportedly accurateme sheets for Gou Hua leflect a similar pattetn
Cindy’s first production as thls. Li includes purported time sheets for 49 weeks of work,
spanning February 19, 2008 through January 31, 2866PI. Ex. 2(f) at651-75. The records
reflectthat in eaclof those 49 weeks, Mki worked a total of 26.67 hours, comprisedioé
shifts: either four Shour shifts and one shift that lasted 6 hours and 40 minutes, or three 5-hour
shifts, one 5.5-hour shift, and one shift of 6 hours and 10 mintitesscombiation of these
unusual fractions, and daily hours which somehow translated every week into pr2gi6él
hours worked, is persuasive evidence of fabrication using the backing-in m&ie C.F.R.
§ 778.114. Notably, like Ms. Meng, Ms. Li’'s recorded $7.50 hourly wegeglted ira total
weekly wage of $20@r every week in thd9-week period. The Court has observed many other
similar examples of time sheeatsporting aggregate weekly hours in unusual fractions, consistent
with use of the backingy method.

71. Finally, defendants’ own witness, accountant David Shin, admitted that Cimslty’s fi
production was not contemporaneously created. On December 3VRO@hin faxed to Ms.
Lau a letter explaining that the recottat had been produced June 15, 200%ere not “real
and actual payroll records reflecting labor lavzdu Decl. § 18.And, & trial, defendants’
counseldmitted that thesecordswere “reconstructions” of wage and hour records. Tr.

476:25-481:7. The Court finds that theseords were not goefdith reconstructions, buather
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post-hoc fabrications designeddover upCindy’s liability for substantive violations of the
overtime pay requirements of tR&SA.

B. The Second Production Becords Submitted oibecembef3 andDecember29,

2009

72. OnDecember 1, 2009, Mr. Shiinst claimedthat Cindy’s was in compliance with
the FLSA and that he haig “actual” payroll records at his officeHe produced samples of
those records on December 3, 2009, and additional records on December 25&069.
Decl. 1 1719; PI. Ex. 1(a)).

73. The Court finds that the documents (principally time sheets) belatedly pravided i
Cindy’s second production are demonstrably inaccurate and incomplete. Firspstnd m
important, the purported time sheets in this producmin reflecthat Cindy’'s employeesere
paidhourly wageswhen the evidence as a whole overwhelmirggtablishethatemployees
were paid a flat daily wag€. Second, the majority of thetime sheetgurportedly refect that
each employee receiveddaily hour-long break. In fact, teenployee witnessamiformly
testified thathis was not so, th@mployeeseceived short breaks of up to 20 minutes, and that
they were expected to be readily availatiall timesto serve customerS There is arobvious

motivefor Ms. Sim to falsely ngort that the employees receive a daily hour-long hnealike

shorter breaks, an employer need not compensate employees for longeraodst §eg29

C.F.R. 8 785.18 (“Rest periods of short duration, running from 5 minutes to about 20 minutes . . .

12 5eeSection I1I.A,suprg Ge Zhang 1 28; Meng Decl. 1 27; Wu Decl.  32; Yeng Decl. { 28;
Zhang Decl. § 29; Zhu Decl.  32.

13 SeeGe Zhang Decl. 1 21; Meng Decl. § 2¥u Decl. | 22; Yeng Decl. § 21; Zhang Decl.
23; Zhu Decl. | 26.
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are customarily paid for as working time. They must be counted as hours worked.[F.R9&
785.19 (“Bona fide meal periods are not worktime. . . . These are rest periods. Thgeemplo
must be completely relieved from duty for the purposes of eating regular.’ineBissed on the
unambiguous employee testimony, the Court findsttine sheets that reflect an hdang
breakare inaccurate as to that break.

74. Separately, each tfe employee witnesses testified to the effect that they in fact
worked in excess of 10 hours per d&8eeGe Zhang Decl. § 12; Meng Deflf 18, 20, 26; Wu
Decl. 11 17, 19, 27, 34; Yeng Deflf 19-20; Zhang Decl|{ 19, 21-22, 27; Zhu Decl. 11 23,
25. The Court credits this testimony, yet the second production does not reflect workday
exceeding 10 hour¥.

75. Finally, these records araconsistent with the first set of records, for which Cindy’s
also vouched. This blatant inconsistency alone @vestablish liability for maintaining and
producing false records. To be sure, Cindy’s second productismore nearly accurate than

the first, in that iaccords with the partiegrial stipulation,andin that itreflectsthat the

4 Cindy’s counsel, at trial, established, and emphasized, that a number of the @teérstie

second production bear the employee’s signature. The employees, howeved tbstifin

signing these time sheets at Ms. Sim’s request, they did not understandvbsntsbe

representing the precise hours that they in fact worked. Further, as notedpliyeesido not

speak or read English, and consistently needed the translator’s help at trial staunmader
Englishlanguage documents. The Court therefore does not find that, in signing their names, the
employees intended to represent that the hours reported on the Eayljshge time sheets

were precisely accurate.

15 There are numreus inconsistencies between the first and second sets of records as to the hours
and wages of particular employed3ompare, e.gPl. Ex. 7(a) at 1148 (a time sheet submitted

in the second set of records showing that, during the week of January 20, 2008, Qi Wu worked
six shifts totaling 54 hourgyith PI. Ex. 2(f) at 905 (a time sheet submitted in the first set of

records showing that, during the week of January 20, 2008, Qi Wu worked four shifts totaling
24.63 hours).
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employees almost alwys worked five or six shg, each nine t@0 hours in duratioreach week.
But, as notedgven these recordse still in tension with aspects of the trial testimangluding
on the core proposition of whether wages were earned on an hourly orakady b

76. In sum, for the reasons statélde Court finds the purported wage and hour records
produced by defendants to the Department of Labor during the course of the ativestmbe
inaccurate, incomplete, and internally contradictory.

IV. Wage and Hour Practices at Cindy’s

77. During the relevant time period, Cindy’s was generally open for bu$ines9:30
a.m. until 9:30 p.m. Employees for the most paete assigned tone of three daily work shifts,
each scheduled to lampproximatelylO hours in duration, although as noted, the employees
generally testified that they worked somewhat in excess of 10 hours eackislagim set the
employees’ work schedule, and creasedbcument which set forth each employee’s daily work
hours. Defendantposted the weekly work schedule of Cindy’'s employeesoimternal walbf
the salon.Cindy’s paidemployees on a weekly badiyy check, cash, or a combination.

78. There are twdindings of factthat are criticato the Secretary’s overtime claims
under the FLSA(1) whether Cindy’s employees worked overtime hours;(@hdf so,whether
as requiredy law, employees that worked overtimere compensated at one and baé#-times
the base rate for all hours worked in excess afatth week.

A. Did Cindy’'s Employees Work Overtime?

79. The Court finds that Cindy’s employees regularly worked hours in excess of 40
hours each week. This conclusion is supported by witness testimony, Cindy'snealgeur

records, andiltimately, by defendantgidmissiorto this effect at trial
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80. First, all six employeewho testified at trialstatedthat theyregularlyworked in
excess ofi0 hours each week. They independetasified thaeach scheduled work shift was
approximately ten hours long, and that they worked either five or six days eacftwiek.
testimony was not at all disturbed during cross-examination.eifipdoyees also eatéstified
thatemployeesommonly workedonger thartheir scheduled 10-hoshifts!’ The Court
credits this testimony.

81. Second, wage and hour records produced by Ciotyisately substantiatetthat
employees regularly worked overtime hours. Cindy’s second production refleated the
vast majority of weeks, all employees worked more than 40 h@aaP|. Ex. 1(a){c).

Although theséime records do not precisely accord with employee testintloatydaily hours
tended to exceed 10 hours, the Court finds the secoad@ette to the extent it reflects that
employees were generally scheduled to work 10 hours a day, and five or sixvidegk.

82. Third, the defendantdtimatelystipulatedthat Cindy’s employees regularly worked
in excess ofl0 hours per weekSeeJoint Stip. of Fact § 234 (“During the relevant time
period, each of the daily work shifts . . . was approximately 10 hours in duration . . . [and]
employees of Cindy’s Total Care usually worked either five or six daysgek”). Ms. Sim
herself set the employees’ work schedules and thereby knew what emphayeesvere.See
JointStip. of Fact 1 22 (“During the relevant time period, the employees’ work slafes w

scheduled and set by Nam Saeng Sim.”).

18 SeeGe Zhang Decl. 11 16, 22; Meng Decl. 1 17, 20; Wu Decl. {1 15, 19; Yeng Decl. 1 17,
20; Zhang Decl. 11 16, 21; Zhu Decl. 11 21, 25.

17 SeeGe Zhang Decl.  12; Meng Decl. 11 18, 26; Wu Decl. 11 17, 19, 27, 34; Yeng Decl. { 19;
Zhang Decl. 111 19, 22, 27; Zhu Decl.  23.
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B. Were Cindy’'s Employees Paid for the Overtidmuirs that hey Worked?

83. TheCourt findsthat Cindy’s employees who worked overtime were not compensated
at one and onhalf times the base rate for all hours worked in exced8 eéich week.This
conclusion was overwhelmingly established, botleimployeewitness testimonyandby
inferences reasonably drawn from the records defendants produced.

84. First, Cindy’s employeesiniformly testified that thewere paid a flat daily wage
rate that did not include overtime wages. Each employee witness testifisddtregularly
worked in excess of 40 hours per week, wagpaid a flat daily wage-from approximately $60
to approximately $110—that did neary based on the number of hours worked in any given
day,or week'® The Court credits this testimony.

85. Defendants claimethat they paid employees an hourly wage, ratelcompensated
employeestathe overtime rate faall hours worked in excess of p@r week were SeeSim
Decl. 1 11, 23, 25.As supportfor this claim, defendants point the time sheets submitted

part of Cindy’s second production. These state that employees receivagigmizge’® and

18 SeeTr. 53:4-5; 152:16—153:2; 160:13-16; Ge Zhang Decl.  28; Meng Decl. 11 27, 29; Wu
Decl. 11 32, 34; Yeng Decl. 1 28; Zhang Decl. { 28; Zhu Decl. { 32.

19 As purported evidence that Cindy’s employees were paid an hourly wage, defendants point t
the testimog of employee Hua Zhu, who testified orossexamination thabn two weekshe
did in fact receive the total weekly wages indicatedhencorrespondinime sheets SeeTr.
176:4-180:18.These were the time sheets from week of December 7, 2008, in which Ms.
Zhu worked five dayand was pai&é480, and from the week of December 14, 2008, in which
Ms. Zhu worked six dayand was pai$610. PIl. Ex. 5(a) at 830. Defendaatgue that she
could not have been paid a daily rate of $th@0ause that rateowld have translated into $500
and $600respectivelyfor thoseweeks But this is a far cry from demonstratitigat Ms. Zhu
was paid an hourly wage rate. Ms. Zhu testified that she did not understand thragioakul
underlying the wages patd her by Cindy’s, but she clearly testified that the amount of her
weekly pay turned on the number of days she had worked, not on her Beafs. 206:1-6.
Another employee similarly described receiving slightly more than $600xfaiags’ work and
[23]



that hours over 40 were compensated at one antiahemes the base rat&eePl. Ex. 1(a)—
(c). Howevertheemployee witnesses consistentind crediblytestified that the time sheets in
these records, although more closely reffegtheir hours than Cindy’s first production, do not
reflect their actual hours worked. The employees further testified thatviireynever told of an
hourly wage; and that they never received overtime?pay.

86. Moreover, althougtihe second set of recardthe time sheets thdb reflect
overtime hours—do not appear to utilize the backimmethod characteristic of tHiest
production, the Court finds that these records are unreliable as to a separateessmeunt of
the employee’s weekly pay. On their fattestime sheetproduced in Cindy’'s second
production report the hours worked up to 40 per week (which hours are multiplied by the
purported hourly wage rate) and then the hours in excess of 40 (which hours are multiplied by
one and onéralf times that wage rate) and those totals are added together to reflect the
employee’s purported weekly wages. However, the purporgedly wageseflected in the
second document productiare contradictetly Cindy’'scheck records. During the relevant
period, Ms. Sim testified, employees were paid by check, cash, or a combinatiene ¢&sh
was a component of the employee’s compensation, there is no documentary walish eésea
wages in fact paid to the employee in any given week. Howesasydirg to Ms. Sim’s own

testimony, sveral employees were paid entirely by chec&luding the employees known to her

slightly under $500 for five days’ workSeeTr. at 15:11-16:4téstimony of employee Qi Wu
But a practice by Ms. Sim of modestly adjusting upward or downward an em@oyeekly
wages on isolated occasions does not establish compliance with the duty toY%ayf Hs0
hourly wage rate for overtime wages.

20 SeeGe Zhang Decl. § 28; Meng Decl. 1 27, 29; Wu Decl. 11 32, 34; Yeng Decl. { 28; Zhang
Decl. 1 28; Zhu Decl. 1 32.
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asMaria, Sharon, Jenny, Amy, Julie, and SalBeeTr. 452:19-453:8.For those employegs
one would expect thaif,the time sheets in theecond production were accurate, the paycheck
for any given week shoulthatchthe amount of total wagesdicated on themployee’'dime
sheet However, the records show no such thing.

87. For example,He time sheets for Hua ZhtM arid’) covering Marci9, 2009
through September 12, 2009 indicate that she workesiX¥ataysperweek and either 53 or 54
hours each week during that period, without exceptieeePl. Ex. 5(a), at 817-23. On their
fact, the time sheetatethatMaria was paid a $10 hdy rate, and proper overtime pfoy all
hours worked in excess of 40 hous, a totalof $610per week for each weeék the period’*

88. Howeverthe checks paid to Maria duritigat period tell a different story. The
parties agree that Cindy’'s employees were paid once per week, generally’atamdekKhe
amount paid by Cindy’s to Maria as reflected on the checks to her is, however, frequadintly
short of $610. On July 18, 2008laria was paianly $537.04seeDef. Ex. 1 at 517; on May
23, 2009, Maria was paid only $349.48eid. at496; and on June 20, 2QQ9aria was again
paid only $349.40seeid. at503. In factnoneof the checkgroduced byCindy’'sreflect that
Maria was paid610 for a week’s work during that period. On the amgtithe checks reflect
that Maria was paigtarying amounts for weeks in which she, according to Cindy’'s second
production, worked the same number of hours. The Court has reviewed the paychecks for other
employees whom Ms. Sim testified were paid whoihcheck. These paychecks, too,
consistently do not match the total wages reflected on the time sheets in Gexbrsl

production. See generallpef. Ex. 1.

L payment of $610 per week would reflect that overtime pay had properly been paidtpex $1
hour employee who worked 54 hours in the week.
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89. Thus,dstimony at trial by Cindy’s employees, as well as the defendants’ own
records of pgment by Cindy’s to its employeesyerwhelmingly establishélat Cindy’s
employees were not compensated at one and one-half times the base rate foratthkeor
excess ofi0 each week.

V. Defendants’ Knowledge and Willfulnes&?

90. The first issuas to knowledge is whether Ms. Sim knew that Cindy’s employees
were working more than 40 hours per week. She clearly did. As Cindy’s sole Mgn&im
set aschedulaunder which employees workége or six dayper weekand for at leastO hours
perday. SeelointStip. of Factf[f 22-24. Cindy’s, which Ms. Sim owned and operated, is
charged with this knowledge.

91. During the relevant period, Ms. Sim (and hence Cindgso clearly knew the
pertinent requirements of federal la{@) thatCindy’s payemployees at one and ohalf times
their regular wage ratef all hours worked in excess of 40 hours per week, and (2Cihat/’'s
create and maintain accurate records of employees’ wages and Asarsesult of the 2006
investigation, which eailed similar allegations as to unpaid overtime and delinquent
recordkeepingseeLau Decl.|f 3-4; Sim Decl.118-10), Ms. Sim signed, on or about March 2,
2007, aBack Wage Compliance and Payment Agreemasknowledging violations of those
FLSA requirenents. This agreement put Ms. Sim fully on notice ofRbh8A’s overtime wage
and recordkeeping requirements as they applied to her busBeasau Decl. 1 5. FurtheMs.
Sim testified thatafter the first nvestigation, she “was very aware that tiamel one-half had to

be paid to all employees for any work performed after 40 hours in one week.” Sin§y Déc

%2 |n light of the Court's finding tha¥ir. Kim was not proven at trial to be an “employesge
infra at 35—36, the Court does not address here Mr. Kim’s knowledge and willfulness.
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92. As to willfulnessthe Court finds overwhelming evidence—basedvisn Sim’s
statements and conducthat Cindy’'sviolations of the FLSA'’s overtime and recordkeeping
provisions during the relevant period weardiful. Thefabrication of time sheets via the
backingin methodis clear evidencef willful ness So, too, iCindy’s creationand submission
of multiple wageandhourrecords forlhe same employeeSee, e.gPl. Ex. 7(a) at 1148; PI.
Ex. 2(f) at 905. In addition, vario@nployestestified that Ms. Sim hagiven them multiple
weeks’ worth of time sheets at one time to complete and sign, long after theeflatded on
the time sheetéiad passet This, at minimumreflectsMs. Sim’s willful noncompliance with
theAct’s recordkeeping requirementbinally indicative of willfulness is the evidendat, oce
alerted to the Department of Labor’s latest investigation, YBratruptly changed its
recordkeeping practicés.

93. In sum, the assembled evidence compellingly demonstrates longstanding and
deliberate noncompliance I8indy’s with the reuirements of the FLSA, andnce aware of
regulatory scrutiny, an effort by Cindy’s to cover up and conteabncompliance.This

element ofwillfulnessis therefore amply established

23 Tr. at 130:15-24, 139:22—24, 248:4—-14, Ge Zhang Decl. { 12; Meng Decl. { 20; Wu Decl. 1
19, 31; Yeng Decl. 11 20, 24-26; Zhang Decl. § 21; Zhu Decl. Y 25.

24 For example, the time sheets for Cindy’s employee Yu Zhen Li indicatsh®atorked
exactly 20 hours per week @B-hour shift and two 7-hour shifts) each week for 19 weeks from
May 21, 2007 through September 28, 2007, earning a weekly salary of $150 peSeekek.
Ex. 2(f) at 789—98.The Secretary filed the Complaint in this matter on September 20, 2011,
with service executed thereafter. Almost immediately thereafter, Cindy’'s time $tvebts. Li
began to indicate that she was working exactly 40 hours per week each week during the 13
weeks spanning October 1, 2007 through December 29, 2007 (despite thibdime of year
that employees testified was the slower seassegPl. Ex. 2(f) at 783—-89. This abrupt change
immediately following the filing of the Complaint suggests consciousngasonf
noncompliance on Cindy’s part.
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VI. Credibility Determinations

94. Although in this case the documentary and circumstantial evidence of FLSA
violations by Ms. Sim and Cindy’s was compelling, the Court also paid clos¢i@ttéo the
credibility of the trial withessesThe Court’s judgmensithat the employee witnessedd
Department of Labor witnesses were, in general, significantly morébtgeédan Ms. Sim or Mr.
Shin.

95. Crediblity determinationgan beof greatimportance in caseshere, as here, there
areconflicting accountss toworkplace procedures and thethenticityof documents. In this
case, credibility determinations were complicated by language barNearly al of the
witnessegincluding all the employee witnesséstified in either Mandarin or Koregatteir
testimony wagsonveyedo the Court by a translator. Thus, the Courfaafinder, lacked direct
access teome of the linguistic cues or nuances of expressiorcémitear on avitness’s
veracity. In many instances, answers to questionsroesexamination questions were non-
responsive, in a way that strongly suggested to the Court that the thrust of a dweesteen
quite literally, lost in tanslation.

96. Despitethesegeneralifficulties, severaimportantobservations relating to
credibility could be made. Firddefense counsel did succeed in eliciting testimony from
employeewitnesseghat, in some respectwas inconsistent with other employees’ testiy
These inconsistenci®gere on subjects such as the total number of employees that generally
worked at Cindy’s on a given day, the approximate number of customers serviced by a salon
employee on a typical dagnd the dates whedindy’s corporate name change@lhe Court has
given considerable thought to whether these inconsisteraliaato question the employees’

veracity as to the central issues here, relating to whether wages wera paiti@aurly basis and
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whether overtime pay was properly compensated. The Court has concluded that they do not.
Rather, tle Court attributes these testimonial weaknessésctors includinganguageand
translation difficultiesthewitness’s unfamiliarityand discenfort in a courtroom setting

including due to foreign birth, limited educatiamfamiliarity with the U.S. legal systerand

the awkwardnessf testifying againsa current or former employgand imperfections or
ambiguities in the question put to them on the witness stand. dum¢i€ also mindful that the
employee witnesses are immigrants living within a relatiegdgedcommunity andvork or
workedfor an employerMs. Sim, with whom they do not share a common langubigeler

these circumstances, testimonial shortcomingsrtight otherwise have signified a lack of
credibility did not do so here. The Court’'s assessment is that the employee testimonyleas, in t
main, quite credible.

97. Importantly the testimony of the employee withesses was strikingly consistent with
respect to the corpropositiondn this case All six employee witnesses testified that theyave
paid a flat daily wage rate, not an hourly rafédl. six testified that althougthey had at various
times, at Ms. Sim’s directiosjgned timesheetgprovidedto them by Ms. Sim, the hours stated
on the timesheets understatéde number of hours actually workeAll six testifiedthat they
did not receive a daily brea one hour in duration, as reflected in many of the time sheets
prepared by Ms. Sim, aridatbreaks werenuch shorter All six testifiedthat Ms. Sim had
never said anything to them about an hourly wage, but had ingtesadeach aaily wage rate.
And finally, all six testified thatheywere never given overtime pay foours worked irexcess
of 40 hours each week.

98. Thus, the Court’s overaletermination as to the employee witnessdbat, despite

someinconsistencies largely as$econdary mattergheir accounts of Cindy's employment
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proceduresveregenerally accurate. Takes a whole, but without endorsing every detail of
each witness’s testimony, the Court finds the testimony of the witnesses ®edhetary
credible.

99. The substance of Ms. Sim’s testimony, by contrast, was convincingly imgeache
Herdirect testinony consistedargelyof a written declaratior-the Secretary declined to cress
examine herDefense counsel was permitted, at trial, to supplement Ms. Sim’s direct testimony
by putting limited additional live questions to h&ut there weregaping incosistencies
betweenMs. Sinis written testimony and thether evidencadducedht trial, evidence which the
Court credits. For a variety of reasons, the Court does not credit Ms. Sinmstgsbn the
factual issues that are critical to this case.

100. Hrst, Ms. Sim’stestimonyregardingrecordkeeping andage and hour practices at
Cindy’s must be viewed with suspicidiecause it contradicted her prior statements to
investigators On May 27, 2009, Ms. Sim stated clearlytte Department of Laborl&lr. An, in
her native language, that she did not make or maintain wage and hour records f@r Cindy
employees.SeeAn Decl. | 5. OnJune 15, 2009Vs. Sim agairold Ms. Lau that she did not
make or maintaisuchrecords sheinsistedthat she knew each enogkés hoursworked “by
memory.” Lau Decly 14. The Court fully credits Mr. An and Ms. Latestimonyreporting
these earliestatementsf Ms. Sim At trial, Ms. Simcontradicted those statements, testifying
that she has “kept records in the ordinary course of Cindy’s business,” and dégpitiies in
achieving total accuracy, “for the most part . . . the records are accusate Decl.|{ 13, 15.

In light of Ms. Sim’searlier statements to the contrary, her-selving trial testimony to the

effect that she had complied with the FLSA is rejected as lacking credibility.
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101. In addition,for the reasons given earli¢ghe time shestthat Ms. Sinproduced and
vouched for asiccurate in fact were demonstrably not so. Awate@frregularitesin these
employment recordshé Court at trial,invited Ms. Sim to explaivhy someemployeehours
werereported in unusual fraction§eePl. Ex. 2(f) (showing Qi Wu to have worked 14.38 hours
in one week); Tr. 453:9-456:22. Ms. Sim’s only explemst were that there may have been a
miscalculation, and that her old agay have impairetierability to keep accurate recordSee
Tr. 456:14-17.These explanations wetatally unpersuasive. There are numerwtegular
fractions of hours throughothetime sheets that Cindy’s produced, such that Ms. Sim’s account
of anisolated miscalculation is not credible. Ratlasrnoted, these irregular hour totals strongly
suggest a systematic practicelmickingin” fabricated hours. Furthdyls. Sim’s @e (57) is
not a credible explanation foerfailure to maintain accurate records.

102. Also underminindyls. Sim’scredibility were her prior false statemsiu federal
investigators about Cindywage and hour practice#\s noted Ms. Sim twice denieon both
May 27, 2009 and June 15, 20@8at anyemployees workethore than 40 hours per weeRee
An Decl. § 5;Lau Decl.| 14. At trial, however, the defense stipulated to the contrary.

103. On the decisive factual issues in this case, Ms. Sinmthuessdemonstrably
inconsistent, in pointed caaist to the employee witnesses. Ms. Sipatern of supplying
fabricated documents, and giving dubious and shifting explanationgeeasistent with truth
telling. InsteadMs. Sim'’s interview answerslocunentproductions, and ultimately, trial
testimony bespoka series of shoterm attempts to parry the inquiry at hand in the hope of
avoiding enforcement action or liability, without any regard for the truth. The @uudfore

emphatically rejectsdr testimony.
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CONCLUSIONS OF LAW
I Jurisdiction
1. Section 17 of the FLSA states: “The district courts . . . shall have jurisdiction, for
cause shown, to restrain violations of section 215 of this title, including . . . the resftiamyt
withholding of payment of minimum wages or overtime compensation found by the court to be
due to employees under this chapter.” 29 U.S.C. 8§ 217. There is no question—and defendants
do not contest—that § 21@s well a3J.S.C. 88 1331 and 1345, provides this Court withject
matter jurisdiction.SeeJoint Pretrial OrderStipulations of Law § {“‘Joint Stip. of Law”)

Il. Cindy’s is anEnterprise Engaged in Interstate Commerce under the FLSA

2. The HLSA applies to all employees employed by an enterprise engaged irateterst
commerce.See29 U.S.C. 88 206(a), 207(a). An entity is an enterprise when “the related
activities performed by any person or persons are for a common business purpose.” 28 U.S.C
203(r)(). An enterprise is “engaged in commerce” where its employees engage in ceromer
handle, sell, or otherwise work on goods and materials that have been moved in commerce, and
where the enterprise has at least $500j0 annual gross volume of sales made or business
done. See29 U.S.C. § 203(d)X.

3. Cindy’s isan enterpriseFirst, Cindy’s is operated for a common business purpose as

a nail salon.SeeTr. 91:23-92:2, 47:24-48:5, 173:5-J@int Stip. of Fact ¥; Sim Decl.  Z°

25 Cindy’s has operated at multiple locations and under multiple corporate namesievhatr
period. The salon is currently located at 491 Amsterdam Avenue, New York, N.Y. Prior to
operating at the current location, it was located at 170 West 83rd Street, NeviNY\ar whee

it provided the same services to customers. Cindy’s employees have workddretibsdlon
locations. See, e.g.Zhang Decl. § 10; Zhu Decl. {{ 10, 13.
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Second, Cindy’s nail salon has always been under the common control ofeshéfietsd Sim?°
Third, Cindy’s activities have always been “relatéd.”

4. Cindy’s Total Care, Inc. is also engaged in commerce. First, Cinay'sded goods
and materials that have been moved in comme®ee29 U.S.C. § 203(d) The parties have
stipulated that Cindy’s has purchased, and Cindy’s employees have used, madesigb@lies
in the salon that were procured from beauty supply distributors located outsicktehe dtew
York. SeeJoint Stip. of Fact 11 15-16. Secoasd discussed earligindy’s exceeded
$500,000 irgrossannual saledor the years 2007—-201®eesupra at 4 n.2see alsdef. Ex. 1
(Cindy’s credit card statementgflectingdaily, weekly, and monthly credit card settlement
deposits made into Cindy’s bank accouRl) Ex. 12(i) (Cindy’s IRS Form 1140 corporate tax
returns for 2008 and 2009).

lll. Ms. Sim and Cindy’s Are Employers Subject to the Requirements of thELSA

5. The FLSA defines “employetiroadly as “any person acting directly or indirectly in
the interest of an employer in relation toeanployee.” 29 U.S.C. § 203(d). When determining
whether a person is an “employer” for purposes of the FLSA, “the overarchiogrnaa
whether the alleged employer possessed the power to control the workers mnguestivith an
eye to the ‘economic reality’ presented by the facts of each chisgrhian v. RSR Sec. Servs.

Ltd., 172 F.3d 132, 139 (2d Cir. 1999) (quoti@agldberg v. Whitaker House Coof66 U.S. 28,

6 Ms. Sim owned and operated Cindy’s at both the current and previous loc&aezhang
Decl. 11 16-11; Zhu Decl. 11 11-13.

2" See29 C.F.R. § 779.207 (“[w]hether on the same premises or at separate locations, the
activities involved in retail selling of goods or services, of any typeetaieed activities and
they will be considered one enterprise where they are performed througl wmération or
common control, for common business purpose.”).
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33 (1961)). The Second Circuit has instrudteat the “economic reality” test compels courts to
consider a range of factors in resolving whether a defendant qualifies aslagegrapder the
FLSA, including “whether the individual: ‘(1) had the power to hire and fire the graeo (2)
supervised and controlled employee work schedules or conditions of employment, (3)
determined the rate and method of payment, and (4) maintained employment recsildarn”

v. Starjem Restaurant CorpNo. 10€v-6056, 2011 WL 4639842, at *4 (S.D.N.Y. Oct. 4, 2011)
(citing Carter v. Dutchess Community Colleg85 F.2d 8, 12 (2d Cir. 1984)“No one of the
four factors standing alone is dispositidastead theeconomicreality testencompasses the
totality of circumstances, no one of which is exclusividérman 172 F3d at 139 (internal
citation omitted).

6. An individual may simultaneously have multiple “employdos the purposes of the
FLSA. See29 C.F.R. § 791.2(a)f(the facts demonstrate that the employee is jointly employed
by more than one employer, theril ‘@f the employee’s work for all of the joint employers
during the workweek is considered as one employment for purposes of [FLEAER
defendant is jointly and severally liable for all back wages and liquidatecgeanidoon v.
Kwonet al, 248 F. Supp. 2d 201, 236 (S.D.N.Y. 2002).

7. Ms. Simis clearly an employer of the employe#dCindy'’s, including all those
whose rights to overtime palge Secretargeeks to vindicate here. At all times relevant to this
action,Ms. Simwasthe sole owner, sole officer, and president of Cindy’s Total Care, Inc., and
had the power to hire and fire employees, control the conditions of their employment, and
determine theate and methods of their payhe evidence presented at trial adkowed, and
defendants did natontest that Ms. Sims a corporate officer of Cindy’'s Total Care, Inc. who

exercised control over the operations of the nail salon and its employees.
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8. On the record before it, however, the Court cannot find that defendant Byung Sook
Kim, Ms. 9m’s husbandwasan employer of the employees of Cindy’s Total Care, Inc. The
evidence presented by the Secretargluding the testimony of the six employegnesses
whom she calleddid not establish thadir. Kim had operational control over the nail salon or its
employees Mr. Kim was not a corporate officer of Cindy’s Total Care, Inc. at ang titevant
to this action.Nor did any witnesses testifiiatMr. Kim had the power to herand fire Cindy’s
employees. Nor diche Secretargffer anyevidence thatduring the relevant period, Mr. Kim
was paid by Cindy’s, let alone for any management or operational wg&rt #om sitting with
Ms. Sim and providing her witbccasionaspotassistace, the evidence does not estabtisit
he was involved in the dag-day management of the salon.

9. The Secretary appedrsbase the claim that Mr. Kim was an employer primarily on
the factthat Mr. Kim occasionallynanded out pay to the employees, posted break schedules on
the wall at the salon, and s#tthe checlout register while visiting withis wife, Ms. Sim. The
parties have stipulatatiat Mr. Kim “has occasionally written out paychecks to Cindy’s
employees,” and that at “at the direction of defendant Nam Saeng Sim [he] . anded h
checkgo Cindy’s employeefand] . . . requested Cindy’s employees to sign a receipt indicating
that they received their wagesJoint Stip. ofFact 11 1820. But hese actionsstablistthatMr.

Kim at times assisted Ms. Sim in her management of the.s@logy are not sufficient to show
anyindependent managerial control by Mr. Kim over its employees. Inde=8ecretary has
acknowledgedhat, to the extenMr. Kim assistedn paying the employeet,was always “at the
direction of” Ms. Sim.Joint Stip of Fact {1 1920. Noevidence was offereith support the

Secretary'gproposed finding that Mr. Kim himsedfverdetermined the rates of compensation for

[35]



Cindy’s employees. Accordingly, the Court finds that Mr. Kim was noeamptoyef of
Cindy’'semployees.
IV. Ms. Sim and Cindy’sViolated Federal Recordkeeping Laws

10. Undetthe FLSA, every employer is required to “make, keep, and preserve such
records of the persons employed by [it] and of the wages, hours, and other conditions and
practices of employmeri 29 U.S.C. § 211(c). Although the terfivgages” and “hours” each
have a clear meaning, the term “other conditions and practices of employnresttéigirely
self-defining,and therefordas been given content by regulations promulgated by the
Departent of Labor.These egulations list the specific conditions and practices of employment
all employers are required to docume8ee29 C.F.R. 88 516.2, 516.5, 516.Bhese include:
employeestegular hourly rate, hours worked each workday, total hours worked each week, total
additions or deductions from wages, total wages paid each pay pkeddie of paymenand
the pay period covered l@achpayment.

11. For the reasons set forth in detail above, during the relevant time psidgim
and Cndy’sviolated the recordkeeping provisions of the FLSheyfailed to make, keep, and
preserve adequate and accurate records of the wages and hours of their empitegegesddy
the relevant regulations. h€& records produced by Cindy’s were fagiatlaccurate and
inadequate, antthere is no evidendbatappropriate records were kept and maintained pursuant
to the requirements odhe FLSA.

A. Cindy’sRecords Were Faciallhadequate

12. The hour and wage records created by Cindy’'s planely inadequate, even apart
from their falsity. The records produced to the Department of Labor in the course of the

investigation and to the Court durintis litigation simply do noprovide employment
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information for all employees for all weeks workelatherthe Court has noted numerous gaps
in thesubmitted time sheetsSee29 C.F.R. 8§ 516.2, 516.9hat is particularly true of Cindy’s
first production, but it is true as well of the second. The records produced by Gailgyglso
cover all dates in theslevant time period, and they failed to cover all employees employed by
Cindy’sduring that time

B. Wage and Hour Information in the Records Have Been Shown to be False

13. More fundamentally, as detailed above, matthe wage and hour information
provided in the records produced by Cindy’s is demonstiabbycurate. Thetime sheets in
Cindy’s first production misrepresent the total hours worked by employaésyunerousime
sheets describingork shifts thatastfive or six hours in duratiortortrary to theuniform
testimony of the employee witnesses (and the parties’ stipulation) that a dtginifteatCindy’s
was approximatelf0 hours in durationAnd, as described earlighe Court finds thahe total
hours and wages rates on time sheste fabricated-through thé'backing in” method—to
create thellusion of compliance with the FLSASeeJoint Stip. of Fact 1 23—-24.

14. As tothe time sheets i@indy’s se@nd production, although less glaringly
inaccuratethey are far short of complians describeckarlier, the aggregate weekly wages
reported for various (and possiblj) @mployees are incorrect, again, to create the false
impression that overtime wagkad beempaid. The timesheets are also incorrect insofar as they
representhat each employee receivedaily one-hour lunch brealand insofar as they represent
that each employee started and endletk at the same time each daljheemployee witnesses
testified credibly,that they frequently arrived éand began) work elgr, and continued to work

after the official ending time of their shift, without receiving credit for the additiome. Most
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important, as notedhe records are false to the extent that they indicate that the employees were
paid an hourly wage ratend were paid overtime rates for overtime work.

C. RecorddNere Not Maintained in a Central Location

15. Duringthe relevant time period, Ms. Sim and Cindig#ed to maintaira complete
and accurate set of records at the place of employment or at an established centkale@oord
office. See29 C.F.R. 8§ 516.7Apart from the fact that Ms. Sim initially denied keeping any
such records at all, at trid¥]s. Sim herseladmittedthat shenad been unable to provide records
to the Department of Labor dugrthethird investigatiorbecause some of the records were kept
at her home, some were kept at Cindy’s nail salon, and some were kept at the tifiece of
accountant, Mr. ShinSeeSim Decl.{ 16.

V. Ms. Sim and Cindy’sViolated Federal Overtime Pay Laws

16. The FLSA requires employers to pay employees an overtime rate of atleastc
one-half times their regular rate for hours worked in excess of 40 hours peiSge28.U.S.C.

8§ 207(a)(1); 29 C.F.R. 8 778.1(0lran v. Alphonse Hotel Cor281 F.3d 23, 31 (2d Cir. 2002).
The Court has found that no such overtime wages were paid here. N@imdgg claim that
overtime wages were somehtacitly embedded in employees’ daily wages. As a matter of law,
adaily or a weekly salargoes not includanovertime premium for the hours worked in excess
of forty hours per week, unless there is evidence that the parties intended suchgamena

and that an explicit agreement was ma@éan v. Sung Yue Tung Cqrp007 WL 313483, at

*23 (S.D.N.Y. Feb. 1, 2007). Thus, “[t]here is a rebuttable presumption that a weekly salary
covers 40 hours; the employer can rebut the presumption by showing an erephpyeyee
agreementhat the salary cover a different number of houfGiles v. City of New Yoyl F.

Supp. 2d 308, 317 (S.D.N.Y. 1999 here was no evidence of such an agreement with respect
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to the fixed daily wage rates paid here. On the contrary, Ms. Sim deyetsuch rates,
falsely claiming that employees were paid hourly.

17. In calculating tle amount of overtime due der the FLSA]jt is axiomatic that
employees must be compensdiadall hours worked. This includes periods of dotivne while
waiting for customersSee29 C.F.R. § 778.223 (“working time is not limited to the hours spent
in active productive labor, but includes time given by the employee to the emel@yethough
part of the time may be spent in idleness”); 29 C.F.R. § 78&ddchowski v. Phoenix Const.,
318 F.3d 80, 87 (2d Cir. 2008eich v. N.Y.C. Transit Auti5 F.3d 646, 651 (2d Cir. 1995);

Yu G. Ke v. Saigon Grill, Inc595 F. Supp. 2d 240, 255-56 (S.D.N.Y. 2008). It also includes
work breaks approximatelyf 20 minutes or less in duratiokee?9 C.F.R. § 785.18Because
the Court finds that breaks above 2huates were not regularly taken at Cindytdollows that
employees’ compensable hours extend from the start time of the employdadayvtar the end
time, with no time excluded.

18. The Court finds that Cindy’s and Ms. Sim failed to pagrtime compesation
during the period covered by this action, which, as narrowed during the litigationedpann
September 20, 2007 through February 28, 2010. The employees in question were entitled to be
paid but did not receivevertimepayat a rate of not less thane and onéalf times the
minimum wage for any hour worked in excess of 40 hours per weed29 U.S.C. 88
207(a)(1), 216see also Chao v. Gotham Registry, |®d.4 F.3d 280, 285 (2d Cir. 2008jhe
defendants thus violated Section 7 and Sectida)(® of theFLSA by paying their employees a

fixed daily wage, withouény provision for overtime.
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19. Accordingly, thé&ecretary i®ntitledto recover, as damages for the affected
employeesthe differerce between the amount thilleseemployees werpaid and the amount
thatthey would have received had overtime been properly paid.

VI. Damages

A. Statute of Limitations

20. Cindy’s and Ms. Sim can bable foronly thosedamageshat accruedinder the
FLSA on or afteiSeptember 2007. See29 U.S.C. 825%) (where violation is willful three
year statute of limitationsunning from the date the cause of action accrued, applies). The
narrowed period of time for which the Secretary seeks relief (September 20, 20@hthr
February 28, 2010) accords withdlstandard

B. Employees’ Entitlement to Compensatory Damages

21. An employee seeking to recover unpaid overtime wages under the FLSA “has the
burden of proving that he performed work for which he was not properly compensated.”
Anderson v. Mt. Clemens ®eary Co, 328 U.S. 680, 687 (1946). However, where an employer
fails to maintain adequate records of the employee’s hours worked, wagek aathether
terms and conditions of employment as required by the FLSA, the employee is foansifyo s
this burden if he or she can prove that the employee “in fact performed work for vehiash
improperly compensated and if he produces sufficient evidence to show the amouneanhdfext
that work as a matter of just and reasonable infereride.$ee alsdvioon v. Kworet al, 248 F.
Supp. 2d 201, 219 (S.D.N.Y. 2002) (citiRgich v. Southern New England Telecomms. Corp.
121 F.3d 58, 66 (2d Cir. 1997)). Here, the record establishes, and the Court has found, that
Cindy’s did not maintain adequate records.e fuestion thus is whether the Secretary has met

her buren, including by “just and reasonable inferencé proving the overtime hours worked
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(but not properly compensated) as to the 32 individuals employed by Cindy’s duringptaate
time period.

22. Here, the Court finds that the Secretary has met her burden. First, she Imisdorese
the reliable testimony of a representative sample of employees, estabdigiatigrn and
practice of FLSA violations by Cindy’'s and Ms. Sim. This evidence supgplieasonable, and
indeed a compelling, basis to extrapolate that all other employees were sideladyg overtime
pay during the relevant period. Cindy’s at no point has claimed that differirftamsms were
used to calculate the pay of those empley&ko testified as opposed to those who did not.

23. Second, as to all 32 employees, the Secretary has presented evidence thay, in totali
supplies a reasonable basis on which the Court can determine which employees waotked ove
at Cindy’s during the relevant period, havanyovertime hours each employee worked, and
what each employee’s wages were (converted to hourly wages) so as to patauitagian of
the amount of unpaid overtime wages due to them. These are the ingredients neressary
compue damages.

24. As to the period of time that each particular employee worked, Ms. Sim cahfirme
during her testimony at trial that the 32 employees each worked during the aeto which the
Department of Labor is seeking overtime compensation for ti8aalr. 469:2-473:24 see
alsoPI. Ex. 2(q) (chart setting out period of employment for each employee for whicdte8gc
sought receery as of date of trial); Pl.’s Pestial Br., Ex. 1 (chart prepared pasial, in
response to inquiry from Court, in which the Secretary set out narrowed periods ofraemtio
for these employee). Thus, the period of employment for each employee, witretettzat

period, is not in dispute.
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25. As to the length of each workday, the parties stipulated that emglagsgned
shifts were 10 hours londgseeloint Stip. of Fact  23Although there was ample testimony
from employees that the workday in fact frequently exceeded 10 hours, the Coddylatiog
damages, will make the conservative assumption of a 10-hour workday.

26. As to the number of days employees worked each week, the parties stiptikaid
that each employee worked five or six days a wetdeJoint Stip. of Fact 11 23—-24’he
employee testimony was that siay weeks were worked dog the busier months (which
employees testified were March through Septejnbbbereas fiveday weeks were worked
during the other five monthsf the year SeeGe Zhang Decl. 1 22; Meng Decl. § 20; Wu Decl.
19; Yeng Decl.  20; Zhang Decl. 1 21; Zhu Decl. {1 2Be Court will calculatelamages based
on a 60-hour workweek for seven months of each year (March through September) and a 50-
hour workweek for five months of each year (October through Febreangistent with that
testimony.

27. Finally, asto the imputed wage rate to be used for determining damages attributable
to urpaid overtime, the six employee witnesgkntified in their direct testimorthe daily wage
rate that Ms. Sim had assigned to them. In calculating damages, the Sexgiasgs, and the
Court agrees, that it is appropriate to calculate an imputed hatelyor each of these
employeedy dividing each employee’s daily wage rate by 10 hours (the length of the workda
to which the parties have stipulated). That imputed hoateymay then be used as the basis for
calculating unpaid overtime for the hours the employee worked in excess of 49aen avgek.

As to the other 26 employees, there is, of necessity, no testimony regardiadythatd that
Ms. Sim assigned to éaof them. However, Cindy’s second document production does supply,

on the timesheets for each employee, a purported hourly rte-rate that Cindy’s claimed was
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in place for that employee during the relevant period. Although the Court has fouradetiat
be a post-hoc construction, the Secretary proposes, and the Court agrees, thatges dama
purposes, that rate to be a fair proxy for an hourly rate for damages puresesndersqrd28
U.S. at 687 (“an employee has carried out his burden if he proves . . . the amount and extent of
that work as a matter of just and reasonable infef¢ni€aebel v. Black & Decker Inc643 F.3d
353, 362 (2d Cir. 2011) (“[i]t is well settled among the district courts of this Cirthait an
employee can meetithlow burden even “through estimates based on his own recollection”).
The Court notes that the rates that appear on the time sheets in the second documéntproduc
are consistent witthe range of wage rates to which the six employee witnésstified.*®

28. Because the Secretary has presented suffieiedénce of the pattern and extent of
overtime pay violations, “[t]he burden then shifts to the employer to come forwdre@wiitene
of the precise amount of work performed or with evidenceetativethe reasonableness of the
inference to be drawn from the [plaintiff's] evidencéhderson328 U.S. at 687-88Cindy’s
and Ms. Sim have not met this burden. Indeed, they do not dispute that any of the 32 employees
worked on the days, and hours,which the Secretary’s damage calculation is babdexd, in
fact, do they dispute the Secretary’s damages calculation at all.

C. Compensatory Damages Calculation

29. The Secretary’'s damages calculations (defendants offer none), were arrived at as

follows. First, Ms. Lau determined the total number of hours worked by each emgagh

28 As a further assurance of fairness to Cindy’s in the daroalgetation process, to the extent
the timesheets she produced recite multiple hourhgerates for a particular employee, the
Court believes it appropriate to use the lowest of these wage rates as therlzadtsifating
unpaid-overtime damages. However, to the extkaty, that the wage rates given on these
time sheets fall below #thenrapplicable minimum wage required by law, the Court’s view is
thatthe minimum wage should be used as the basis for calculating such damages.
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week, as reflected in the time sheets provided by Cindy’s in the second productiond, Ske
multiplied the total hours worked kgystandard coefficient obtained frone tthartcontained ira
form, Form WH135 (‘Coefficient Table for Computing Extra Halfime for Overtime} used

by the Department of Labor’'s Wage and Hour Division for such purp&sR|. Ex. 2(0). For
eachweek’s hours for a given employexceedingtO and up to 85, the chart on Form WH-135
suppliesa coefficient rounded to three decimal numenalsich assists in computing the total
overtime owed for the week.

30. The Couris convinced that, on the facts at hand, this is not the best method to
calculate compensatory damages is tase. First, no explanation is provided in any of the
Secretary’s testimony as to the method by which the Department of juadsluced the guidance
document, nor how each coefficient is calculated by the Departmeabof in the first
instance. Second, the rounding of the standard coefficreRtsm WH-135to three decimal
numerals creates unnecessary errors in the computation of owed overtime Sugesrrors
are demonstrated in the Secretary’s own submissiongls. Lau’s explanation of back wage
computations, she describes an example for calculations made to determine theeavages
owed to Hua Zhu, also known as MaseePl. Ex. 2(r). Ms. Lau multiplied the weekly wage
rate ($600) by the coefficient value in the guidance document associated with a 6@&élour w
(0.167), which garnered a result of $100.20 of additional weekly half-wages owed to Begia
id. at3. However, when Ms. Lau detailed the alternative loage calculatiomn the same
situaton, she obtained a result of $100.00 of additional weekly half-wages &eeddat 3
n.3. While the difference is small in the example provided by Msi-tjust twenty cents for
one week’s work — when compounded by 32 employees over a time penntipfe years, the

errormaywell beconsequentiafrom the perspective of thendereompensated employee
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31. Inlieu of Ms. Lau’s approach of relying on the coefficients in the Depattsn
guidance materials, the Court’s view is thaertime wagegand hence compensatory damages
for the 32 disadvantaged employees in this case are properly calculated by longkadar
the factual parameters discussed in paragraph&”22bove. The Court directs the Secretary to
calculate those damages andil® with the Court, by January 20, 2012, (1) a memorandum
setting forth, for each employee, concretely how those damagesaleutated, so as to permit
the defense and the Court to determine expeditiously if any arithmetiovasonadeand (2) a
propcsedjudgment embodying the aggregate damages due to each of the employees. Thus, in
cdculating total overtime wages with respect to the six employee witnesses, thaigecre
instructed to se the daily wage rate which that employee testified in hdirect testimony. In
calculating total ogrtime wages owed to the othd @nployees, the Secretary shall use the
lowest hourly wagattributed to that employee in the time shaeisplied byCindy’s in her
second production of documents, provided that wage rate is not below the thapplicable
minimum wage rate to which that employee was entftled.

32. Defendants may subnt the Court, also by means of a memorandum, due by

January 27, 2012nyobjections to the Secretary’s proposed overtimgeraalculations

29 put in equation formhelonghandcalculationthat the Secretary shall utili¢®r a
hypothetical emploge with a consistent wage rate during the relevant pasad)follows:
Step 1: [daily wage] x [days worked in one week] + [hours worked in one week] =
[reconstructed hourly rate of pay]
Step 2: [hourly pay] x 0.5 = [hatfme overtime wage rate for dburs over 40]
Step 3: [half time hourly rate] x [number of hours worked over 40] = firak-
overtime wages owed for the week]
Step 4: [half-time wages owed for the week] x [number of weeks for which the
employee worked the same number of hours andvestéhe same
weekly rate] = [total halfime overtime wages owed for the period].
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D. Employees’ Entitlement to Liquidated Damages

33. The defendants are liable for liquidated damages under the FLSA. An emgioyer w
violates the overtime provisions of the FLSA “shall be liable to the employeemowees who
are affeced in the amount of their . . . unpaid overtime compensation, . . . and in an additional
equal amount at liquidated damages.” 29 U.S.C. § 216(b). These stdarmages are not a
sum certain, but rather are derivativecompensatory damages.

34. Thowh “[d]ouble damages are the norngduthern New Englanfielecommc’ns
121 F.3d at 7lanemployemay avoid liquidated damages if it establishes “by ‘plain and
substantial’ evidence, its subjective good faith and objective reasonableridesn v. Kworet
al., 248 F. Supp. 2d 201, 234 (S.D.N.Y. 2002). Courts may exercise discretion and deny an
award of liquidated damages where the employer shows that even in violatmgrgtand
regulatory wage, hour, and recordkeeping requirements, the employer actedahvautgeod
faith” and had objectively “reasonable grounds” for believing that the unlawtiitatnot
violate the FLSA. 29 U.S.C. § 260.

35. Defendants have not established that they acted in good faith in violating the FLSA
Quite the coftrary: The defendants knew of the overtime pay and recordkeeping requirements of
the FLSA following theDepartment of Labor'sitial investigation, evidenced by the Back
Wage Compliance and Payment Agreement and the ensuing payment of back wages to the
Department. As such, defendants have shown neither a subjective belief in thedssvail
their hour and wage practices, nor that these practices were objectively reasdhalCourt
also notes that, by virtue of the outcome of the first investigaliisn Sim is a recidivist as to

FLSA violations, which is also inconsistent with a finding of good faith.
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36. Accordingly, Cindy’s Total Care, Inc. aMs$. Sim are liable for the full amount of
liguidated damages under the FLSA. As liquidated damageSetretary is entitled to recover
on behalf ofeachCindy’s 32 disadvantaged employees the equivalent to 100 percent of the
compensatory damages due to that employee for unpaid overtime, as calculatadt parhe
discussion above.

37. The Secretarshallinclude an appropriate entry for liquidated damages due to the 32
employeesn the proposed judgment due to the Court by January 20, 2012.

VII.  Joint and Several Liability

38. Cindy’s Total Care, Inc. and Nam Saeng Sim are jointly and severally ficakilee
judgment. Each defendant (with the exception of Byung Sook Kim, for the reasons discussed
above) acted as the employees’ joint employer and is responsible both individdgtyndly
for defendants’ violations of the FLSA and regulations proateld thereunderSee29 C.F.R. 8§
791.2.

CONCLUSION

In consideration of the foregoing findings of fact and conclusionavafthe Court finds
that the plaintiffSecretary of Labadnas proven, by a preponderance of the evidence, that
defendants Cindy’s Tat Care, Inc. and Nam Saeng Sim violated the Fair Labor Standards Act
both in failing to pay overtime wages for weekly hours in excess of 40, and fog falmake
and maintain appropriate records as to employees’ hours and wages. The Court does not find
defendant Byung Sook Kim liable.

For the violatiorof the overtimewage provisions of the FLSA, the Court awards plaintiff
compensatory and liquidated damages, to be distributed to the 32 employees whom the Court has

found to have been denied overtime p&mndy’s Total Care, Inc. and Nam Saeng Sira

[47]



jointly and severally liable for paying these damages. Plaintiff shall submit proposed damages
calculations for each of the 32 employees to the Court, consistent with the discussion in this
opinion, by January 20, 2012; defendants may object to such calculations by January 27, 2012,
The Court further enjoins Cindy’s Total Care, Inc. and Nam Saeng Sim, their officers,
agents, employees and those persons in active concert or participation with defendants, from
violating the provisions of the Act contained in 29 U.S.C. §§ 207, 211(c), 215(a)(2), 215(a)(5).
it is hereby ORDERED that judgment is entered in favor of plaintiff, Secretary of Labor,
and against defendants, Cindy’s Total Care, Inc. and Nam Saeng Sim. Judgment is entered in
favor of defendant Byung Sook Kim, whom the Court finds is not liable for violating the FLSA.
Plaintiff shall submit an application for the amount of their fees and costs, a request for
prejudgment interest, and an appropriate form of a judgment no later than January 20, 2012. The

defendants shall submit any opposition to this submission no later than January 27, 2012.

SO ORDERED. ()M A W

Paul A. Engelmayer
United States District Judge

Dated: January 5, 2012
New York, New York
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