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HONORABLE PAUL A. CROTTY, United States District Judge:

Proseplaintiffs Dhiri Trivedi (‘ Trivedi”), Hrishikesh Bhattacharjee (“Bhattacharjee”), Douga
Ba (“Ba”), Pa B. F. Drammeh (“Drammeh”), and Hamadou Seck (“Seck”) (collectitrRlintiffs”),
former court interpreters for the New York Unified Court System OfficeanfrCAdministration
(“OCA"), bring these actions pursuantTile VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2000e,
etseq (“Title VII"), and the AgeDiscriminationin Employment Act of 1964, 29 U.S.C. 88 621seq
(“ADEA”) against their former employer, OCAa, Drammeh and Seck also assert Title VIl and
ADEA claims againstheir union, District Council 37 Local 1070 (“DC 37”). Drammeh, Seck, and
Trivedi assert claims pursuant to the New York City Human Rights Law, N.Y Adinin. 88 8-101¢t

seq ("NYCHRL"). Additionally, Ba, Drammeh, and Trivedi assert claims pursuant to the¥Yek



State Human Rights Law, N.Y. Exec. Law 88 28%eq (“NYSHRL”"). Trivediasserts a claim
pursuant to the Americans with Disabilities Act of 1990, 42 U.S.C. 88 1214€q (“ADA”) . Finally,
Bhattacharjee and Trivedbw seek to amehtheir complaints to includgaims pursuant to 42 U.S.C. §
1983 (“Section 1983").

OCA terminated Plaintiffs from their positions as court interpreters and ti@issédter they
failed a required English proficiency exaration Plaintiffs allege that OCA developed and
administered it@xamnatiorsin a discriminatory manner on the basis of racdnaional origin. Ba,
DrammehandSeckalso allege that DC 37 provided them with inadequate representation in connection
with OCA’s proficiency exarmmationand was complicit with OCA’s violatiorns their civil rights.

OCA moved to dismiss Plaintiff€omplaints pursuant to Rules 12(b)(1) and 12(b)(6) of the
Federal Rules of Civil Procedure. DC 37 moved to dismiss the complaints in whiohmeésl pursuant
to 12(b)(6), or, in the alternative, for summary judgment pursuant to Rule 56. On August 5, 2011,
Magistrate Judge Frank Massued a Report and Recommendation (“R&R”) recommending that the
Court grant in part and deny in part OC&motiors and grant DC 37’s motions their entirety. OCA,
Trivedi, and Bhattacharjee filed timely objectiorihe Court has reviewed the R&R, as well as the
objections. For the reasons that follow, the Court adopts Magistrate Madsje recommendations,
and grants in part and denies in part OCA’s motions and grants DC 37’s snatitweirentirety.

BACKGROUND*
l. Facts

OCA uses three methods to certify and test the qualifications of full andrpartdurt
employed interpreters depending on the language the interpreter tranSladessh interpreters are
subject to a lengthy twpart exam, consisting of multiple choice and oral portions. Interpreters of the

eleven most prominent languages other than Spanish also takeartveaxam. Interpreters of other

! The facts are taken from the R&R, whiatederived from the parties’ statements and facts that were judicially
noticed. (R&R 4.)
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languages have to pass a multiple choice English proficiency test, and dementhirijanguage
sometimes an oral exam. OCAntinues to develop and implement oral examinations in these
additional languages.

Plaintiffs were all employetull-time as court interpretensith OCA. Ba and Seclare African
American malesvho worked as both French and Wolof interpret®sammeh is an Afcan-American
malewho worked as a Wolof, Mandingo, and Soninke interpreter. BhattacharjBamgadeshmale
who worked as a Bengali interpreter. Trivedi is a woinam India who worked as a Hindi, Urdi, and
Guijarati translator and interpreter.

In early 20@, Plaintiffs were notified b CA that they would be required to take and pass a
new type of English proficiency exam as a condition of their continued employAwet.learning of
this,Ba, Drammeh and Sedonveyed their concerns about the exam to DC 37. DC 37 persuaded them
to take the testEach Plaintiff took and failed one or botarfsof the test, and any tests that were
administered.ThePlaintiffs werefired as a resulbf their test results

Ba, Drammeh and Seck contend that OCA administered the new exam to only integbreters
African descent. Bhattacharjee and Trivedi compddiaut the testing conditions, aBtattacharjee
also contends that the passing score for Bengali interpreters was muchhaghfer bther languages.
I. Procedural History

After being fired, Ba, Drammeh, and Seck each filed a charge of disciioninéth the Equal
Employment Opportunity Commission (“EEOC”) alleging that OCA and DCisatichinated against
them on the basis of their race and national ori§hattacharjee filed an EEOC charge alleging
national origin discrimination and retaliation. Trivedi filed an EEOC chargmiclg only retaliation.

In all cases,ite EEOC found no basis to find a violation of federal lawjthiesuedeach Raintiff a
right-to-sue letter

In September 2010, Plaintiffs commended their respective actions. On January 14, 2011 and

February 8, 2011, DC 3hd OCA, respectivelyiled motions to dismiss the complasnif Ba,
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Drammé, and Seck. On March 22, 2011 and April 1, 2@CA filed motions to dismiss Trivedi and
Bhattacharjee’s complamjtrespectively Each Plantiff filed opposition papers; OCA and DC 37 filed
reply papers.

This Court referred Plaintiffs’ cases to Magistrate Judge Maagedoeral pretrial matters and
dispositive motionsOn Augusts, 2011, Magistrate Judge Maasued a R&R.
II. Magistrate Judge Maass R&R

In his R&R, Magistrate Judge Maascommended that the Court grant in part and deny in part
OCA'’s motiors andgrantDC 37’s motions irtheir entirety.
A. Claims Against OCA

1. ADEA, ADA, Section 1983, NYSHRL and NYCHRL

Magistrate Judge Maas concluded tRitintiffs’ claims raised under the ADEA, ADA, Section
19832 NYSHRL and NYCHRL against OCAre barred bgovereign immunity under the Eleventh
Amendment.

Pursuant to the Eleventh Amendment to the United States Constitusiaie @and its agencies

generally are immune from suit in federal coBeeSeminole Tribe of Flav. Floridg 517 U.S. 44, 54-

56 (1996). Magistrate Judge Maas found ti@TCA, as the administrative arm of the New York State
Unified Caurt System, i| public entitythat isnot amenable to suit under the Eleventh Amendment.

(R&R 14 (citingGollup v. Spitzer568 F. 3d 355, 365-68 (2d Cir. 2009); Anderson v. State of N.Y.,

Office of Ct. Admin. of Unified Ct. Sys.614 F. Supp. 2d 404, 426 (S.D.N.Y. 2009).)

Magistrate Judge Maas then found that Plaintiffs’ claims did not qualify foeresf the two
exceptions tsovereign immunity undeheEleventh Amendment, which apply wheig there has
been a clear abrogation of the immunity by Congress, @ahéXtate has explicitlyna unequivocally

waived immunity (R&R 15.) Congress has not abrogated sovereign immunity over claims brought

2 While no Plaintiff raised a Section 1983 claiBhattacharjee and Trivedi seek to amend their complaints to
so. Magistrate Judge Maas considered a Section 1983 claim and found that any sucloaldifaWfor the
reasons discussed below.
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under the ADEA, ADA and Section 198Barcy v. Lippma, 356 F. App’x 434, 436 (2d Cir. 2009)

(sovereign immunity under ADEA and ADA not abrogated); Quern v. JoddhU.S. 332, 340-42

(1979) (sovereign immunity under Section 1983 not abrogated). Nor has New York explicitly and
unequivocally waived its sovereign immunity with respect to claims brought undeDt&, ADA,

Section 1983, NYSHRL and NYCHRLCanalesJacobs v. N.Y. State Office of Ct. Ainh., 640 F.

Supp. 2d 482, 498 (S.D.N.Y. 2009)dWN York has not waived immunity with respect to ADEA claims);

Trotman v. Palisades Interstate Park Comra5sv F.2d 35, 38-40 (2d Cir. 1977) (New York has not

waived immunity with respect to Section 1983 clainhdytin v. Baruch Coll.No. 10 Civ. 3918AB),

2011 WL 723565, at *2 (S.D.N.Y. Feb. 18, 2011) (New York has not waived immunity with respect to

ADA claims); Tuckett v. N.Y. State Dep’t of Tax. & FinNo. 99 Civ. 067@JS) 2000 WL 1028662, at

*2 (S.D.N.Y. July 26, 2000) (New York has not waivetmunity with respect to NYSHRL claims);

Leiman v. State of N.YNo. 98 Civ. 553@VIHD), 2000 WL 1364365, at *7 (S.D.N.Y. Sept. 21, 2000)
(New York has not waived immunity with respect to NYCHRL claim&ccordingly, Magistrate Judge
Maasrecommended th&CA’s motiors be grantedvith respect to Plaintiffs’ ADEA, ADA, Section
1983, NYSHRL and NYCHRL claims.

2.Title VII

Congress has abrogated sovereign immunity with respect to race disecamataims under

Title VII. (R&R 15 (citingFitzpatrick v. Biter, 427 U.S. 445, 456 (1984).) Accordingly, Magistrate

Judge Maas analyz&taintiffs’ Title VII claims againstOCA on the merits

First, Magistrate Judge Maasnsidered OCA'’s argumeritsat Drammeh and Trivedi failed to
exhaust their administrative remedmsfiling timely chages of discrimination witkEEOC tat relate
to, or are reasonabtglated to, theiproseclaims in federal court.Id. 16, 2622.) Title VII requires
plaintiffs to exhaust their administrative remedies by filing timely charges ofimiimation with the
EEOC before they initiate suits arising out of the charges. 42 U.S.C. 8§ 2@0)(B; (f)(1). A claim

not expressly raised in an EEOC charge may be brandederal court only if its “reasonable related”
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to theEEOCclaim, such that it involved conduct that wourddve fallen wthin the scope of the EEOC

investigation. SeeButts v. City of N.Y. Dep’t of Hous. Pres & De®90 F.2d 1397, 1401 (2d Cir.

1993, superseded on other grounds by statute

With respect to Drammeh, Magistrate Judge Maas concluded that Drammeh hatkexhigus
administrative remedies with respectis discrimination claims based on race, national origin and
color, but not with respect to hignder/sex or religioolaims (Id. 20-21.) Magistrate Judge Maas
found thatDrammeh’s discrimination clainsased on race, color, and national origitthis actionwere
related,or reasonably relatetb his formal EEOC chargsych hat EEOC could have been expected to

exploreeach of these possibilities as part of its investigatitch.20 (citingSharabura v. TaylpiNo. 03

CV 1866 (JG), 2003 WL 22170601, at *3 (E.D.N.Y. Sept. 16, 2003) (holding tHeE@CT claim

listing discrimination based only on national origin woaldrt EEOC to potential race and color
discrimination claims as w@l) Magistrate Judge Maas found, however, that Drammeh’s formal EEOC
charge lacked any substantive adlegns about religion or gender that would have alerted EEOC that he
was pursuing suctliscrimination claims (ld. 21.) Accordingly,Magistrate Judge Mes recommended

that Drammeh’s religious and gender discrimination claims be disnfmstdlure to exhaust his
administraitve remedies. I¢. 20-21.)

As to Trivedi,Magistrate Judge Maas concluded btz had exhausted her administrative
remedies with respect to hesitional origin discrimination clainbut not with respect toergender/sex
claim. (Id. 22.) Magistrate ddge Maas noted that erEEOC chargeTrivedi checkel the box only
for retaliation and not for discrimination based on national origin or 4d%. Nonetheless, Magistrate
Judge Maas found th#te substance of h&EEOCcharge was similar to thather Plaintiffs’ allegations

of discrimination based on national origirid.((citing Alonzo v. Chase Manhattan Bank, N.&5 F.

Supp. 2d 455, 458 (S.D.N.Y. 1998) (“[I]t is the substance of the charge and not its label that controls.”)

He found that Trivedi’'s gendeex discrimination chargéoweverwas not reasonably relatemher



retaliationclaim. (Id.) Accordingly,Magistrate Judge Maas recommended that Trivedi's gender/sex
discrimination claimbe dismissedbr failure toexhausteradministative remedies. |d.)

Second, Magistrate Judge Maas analyzed and found thalP kzactiff stated a priméacie case
of discriminationagainst OCAby showinghat: (1) they were members of a protected classhé)
were qualified fo the positios they held, (3) theguffered adverse employment acgpand (4) the

circumstances give rise to an inference of discriminatidd. 17, 22-25 (citing Ghosh v. N.Y. City

Dep't of Health 413 F. Supp. 2d 322, 332 (S.D.N.Y. 2006) (listing elemégnW)th respect to

Trivedi’s complaintMagistrate Judge Madsundherallegationgegardingesting conditionsvere
insufficient to give rise to an inference of discrimination, but thaahegation that interpreters of other
languages were treated differgntvhenconstrued liberally, warraetlan inference that the
circumstances surrounding her testing and subsequent termination were daoriyti

Finally, Magistrate Judge Maas analyzed edemtiff’s discrimination claimbased on
retaliation and recommended thiieseclaims be dismissed (R&R 25-28.) D establish @rimafacie
case in the retaliation context, an employeest show: (1) the employee engaged in a protected activity;
(2) the employer knew of this activity; (3) the employer tookease action againgte employee; and
(4) there was a causal relationship between the aslaeten and the employee’s prcited activity.

Cifra v. Gen Elec. Cp252 F.3d 205, 216 (2d Cir. 2001).

Ba, Drammeh, and Seck claimed that they were subject to harassment, disocrymina
proficiency testing and ultimately termination as a consequence of their imaivén a 200Llass
Action against OCA (Id. 25.) Magistrate Judge Maas fouhdtBa, Dranmeh, and Seck failed to
show a causal relationship between the protected activity and the adverséhattimcurred almost ten
years later. Ifl. 26-27) Accordingly, Magistrate Judge Maas recommended that Ba, Draarmdeh

Seck’s retaliation claims bdismissed.

% Magistrate Judge Maas noted that Trivedilegations may refer to tirdearred conduct. (R&R 25 &.11.)
Nonetheless, Magistrate Judge Maas construed Trivedi’'s allegations liberally ameédsdsatherclaims
related to tests administeredSouthermAsiars in 2008. Id. 25.)
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Magistrate Judge Maas found that Trivedi, who did not participate in the 2001 Claws, Acti
failed to allege thathe @gaged in a protected activityld(27.) Magistrate Judge Maas noted that from
the face of her complaint, the only instance in which Trivealy haveopposeddCA washer complaint
to DC 37 aboutleficient testing equipmentld.) Magistrate Judge Maas found tktas complaint did

not constituteprotected activity under Title VIl.ld. 27-28 €iting Kamrowski v. Morrison Mt.

Specialist No. 05 Civ. 9234(KMK), 2010 WL 3932354, at *20 (S.D.N.Y. Sept. 29, 200 )r}her
Magistrate Judge Maas found that Trivedi also failed to allege a casualnshgt, since she conceded
that she was fired for failing the proficieneyam. [d. 28.) AccordinglyMagistrate Judge Maas
recommendedhiat Trivedi’s retaliation clainbe dismissed.

Magistrate Judge Maas liberally construed Bhattach&ojessea retaliation claim, despite
Bhattacharjee’s failure to chetke “retaliation”box in his amended complaintid() Bhattacharjee
allegedthathe was subjected to unfair and discriminatory testing conditions during éxsun@nation
after he and other Bengafisotested and filed a grievancdd.] Bhattacharjee’®8 EOC charge
however discloses that the testing conditions at hiexaminatiorwere substantially the same as the
conditionsat hisfirst examnation before he filed grievance.(ld.) Accordingly,Magistrate Judge
Maas found that Bhattacharjee failedstt forh any facts to show plausible causal link between his
grievance and the subsequent testing conditionsemminmended that Bhattacharjee’s retaliation claim
be dismissed. Id.)

In sum, Magistrate Judge Maas recommended dismis&daioitiffs’ ADEA, ADA, Section
1983, NYSHRL and NYCHRL claimalongwith Plaintiffs’ Title VII claims based on retaliati@gainst
OCA. Magistrate Judge Maas recommended that Plaintiffs’ Title VIl dagainst OC/Aased on
discriminationbe allowed tqroceedbut limited Drammeh’s discrimination claims to national origin,

color and race and Triveditiscrimination clainto national origin.



B. Clams Against DC 37

Magistrate Judge Maas analyzed amcbmmended dismissal B, Drammeh an8ecKs
claims againsDC 37for discrimination under Title VIl anthe ADEA, breach othe duty offair
representation, and unddly SHRL and NYCHRL.

First, Magig¢rate Judge Maas considered Ba, DramaraSecks discrimination claims under
Title VIl and the ADEA. (R&R 29-32.) Uniorareliable for an employer’s discriminatiamnly where:
(1) the union breached its duty of fair representation by allowing an allegetioriaja unrepaired and

(2) the union’s actions were motivated by discriminatory animus. Morris v. Amatgdm

Lithographers of Am.994 F. Supp. 161, 170 (S.D.N.Y. 1998). A union breaches its dtdyr of

representatiowhen its conduct isdrbitrary, discriminator or in bad faith.”Id. The union’s

negligence, howevedoes not amourb a breach of itduty of fair represemtion. _Coleman v. City of

N.Y., No 99 CV 1159(JG), 1999 WL 1215570, at *4 (E.D.N.Y. Dec. 7, 19PBjgistrat Judge Maas
found that Ba, Drammeh, ai@kcks discrimination clais—based on DC 37’s failute: intervene
when OCA subjeted them to a proficiency exanprovide better training for the exams, and address
technical difficulties that arose during the exarat best constituted negligencéd. 31.) Moreover,
Magistrate Judge Maas foutithat therehad been no plausibélegationthat DC 37 was motivated by
discriminatory animus.

Magigrate Judge Maas found that Ba, Dramragl Seck'sTitle VII claims allegingthat DC 37
induced them to take the proficiency exam by disseminating false informatexhrfo better.|d. 31-
32.) Ba, Drammeh and Seck again failed to show that, in inducingtthierke a proficiency exarbC
37 acted with discriminatory animusld.)] Accordingly,Magstrate Judge Maas recommendgdnting
DC 37’s motionswith respect to Title VII claims.

Magistrate Judge Maas found that Baammeh an®&eck failed to plead primafacie claim of

age discrimination. Id. at 32.) He found that, aside from setting forttheir respective agespne of the
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Plaintiffs pled any facts suggesting that DC 37 distnated against them because of their adg.) (
He thus recommendegtantingDC 37’s motionswith respect ttADEA claim.
Second, Magistrate Judge Mdaand thatBa, Drammeh an&ecks duty of fair representation
claims should beismissed because federal courts ladiect matter jurisdiction ovetuty of fair
representation claimsrought by employees of political subdivisions, and, as discussed above, OCA is a

governmental entity. Id. 33 (citing_Gear v. Dep’t of EdudNo. 07 Civ. 11102, 2010 WL 5297890, at

*3-4 (S.D.N.Y. Dec. 21, 2010).)
Third, MagistrateJudge Maas found thaecause claims raised under the NYSHRL rsatisfy
the same standard of recovery as Title 8fdims Ba and Drammeh’BlYSHRL claims fail. [d. 33.)
Fourth, Magistrate Judge Maas noted thiaite the NYCHR. should be construed liberally,
claims“must still link the adverse action to a discriminatory or retaliatory motiv[é$l’ 34 (quoting

Joseph v. N.Y. City Dep’t of CorrNo. 10 CV 1265(NGG), 2011 WL 1843162, at *9 (E.D.N.Y. May,

13, 2011).)Magistrate Judge Maas found that Draehmand Seclailed plausiblyallegethatDC 37
undertook the actions it did either out of discriminatory animus or an effort tate@yjainsbrammeh
and SecKor engaging in protected activityld() Accordingly,Magistrate Judge Maas recommended
dismissal of theiNYCHRL claims. (d.)

In sum, Magistrate Judge Maas recommended that all claims against DC 37ibsedism

DISCUSSION

V. Standard of Review for aReport and Recommendation

A district court may “accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 28 U.S.C. § 636(b)(1). When ahjeetipn has
been made to the magistrate’s recommendatithe court is required to review the contested portions

denova Pizzaro v. Bartleft776 F. Supp. 815, 817 (S.D.N.Y. 1991). The court, however, “may adopt

those portions of the Report to which no objections have been made and which are not facially

erroneous.”La Torres v. Walker216 F. Supp. 2d 157, 159 (S.D.N.Y. 2000). Moreover, “[w]hen a
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party makes only conclusory or general objections...the Court will review thetRgjcity for clear

error....Objections to a Report must be specific and clearly aimed at faarfindings in the magistrate

judge’s proposal.”_Molefe v. KLM Roy&utch Airlines 602 F. Supp. 2d 485, 487 (S.D.N.Y. 2009)
(citations omitted).
V. The Parties’ Objections

OCA, Trivedi and Bhattacharjee fileéanely objections to th&R&R. The Court reviewed these
objections and finds them without merit.

A. OCA’s Objetion

OCA objected to the R&R only to the extent thatid not addres®CA'’s argument that
Bhattacharjee’sace and national origin discrimination claims were barred by the statute ofibnsta
(OCA Objectionl.) Under Title VII, an employegypicdly must file a charge of discrimination with
the EEOC within 300 days of the discriminatory é8ee42 U.S.C. § 20008{e)(1). On January 28,
2010,Bhattacharjee filed a charge wiiEOCalleging that OCA discriminated against him by giving
him language proficiencgxaminationghat were longer and required a higher score to pass than the
proficiency exams for other language8héttacharjee Moralis Aff. Ex. B.Specifically, in
Bhattacharjee’s EEOG€aim, he alleged thahe was instructed to take a language proficiency
examination on March 22, 2008, which he failed; he smo&examinatioron August 4, 2008, which he
failed; as a resuylhe was fird on January 30, 20091d() He claimed thaafter filing a grievanceéhe
wasallowed totake another rexaminatioron August 21, 2009, which he failed for a third timkl.)(
OCA contends thd@hattacharjee’s proficienagxans on March 22, 2008 and August 4, 20@8dhis
subsequent discharge on January 30, 200%ll discrete astthat fall outside Title VII's 30@ay
window, and thugre timebarred (OCA Objections 7 OCA concedes that BhattacharjeAisgust 21,
2009re-examinatiorfalls within the 300-day window, which began on April 3, 2008. 7.)

An exception tdlitle VII's 300-day ruleapplieswhenthe discriminatory acts constitute a

continuing violation.SeeLightfoot v. Union Carbide Corp110 F.3d 898, 907 (2d Cir. 1997)THe
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continuing-violation exception applies where therevidence of . . the repeated use of discriminatory .
.. employment tesfs.ld. Bhattacharjee’s allegations relate to OCA'’s repeated use of an allegedly
disaiminatory proficiencyexamand thus constitute a contingiuiolation. SinceBattacharje¢imely

filed an EEOC action with respect to his August 21, 200&eenination which was part of a
continuous violatiorof discriminatory examd®hattacharjee’s clains not timebarred. SeeDeravin v.
Kerick, No. 00 CV 7487(KMW)(KNF), 2007 WL 1029895, at *4 (S.D.N.Y. Apr. 2, 2007).

B. Trivedi’s Objection

In her objections to the Court, Triveaigues thaDCA discriminated against har violation of
Title VII and objects to theismissal of br ADA claim.

Trivedi’s discussion o©OCA's allegeddiscrimination, in violation of Title Vildoes not amount
to an objection. While Trivedi provides additional factual allegations in an attempt td'ahow
contradiction” between th@CA'’s proficiency examination picy, as detailed in thbackground section
of theR&R, and her personal treatment, she doeslege that Magistrate Judge Maas'’s factual
recitation of OCA’s examination policy was any way incorrect. (SeeTrivedi’'s Objections 12.)
Likewise, whileTrivedi argues that heligtrimination claim is not timbarred, she ignored that
Magistrate Judge Maas construed her allegations liberally and assumecvibditsTclaimwas not
time-barred. $eeR&R 25 & n.11.) Magistrate Judge Maas concluded that Trivedi stateie &/11
claim for discriminatiorbased on national origagainst OCA Accordingly, Trivedi hasnot raisedany
objectionregardingTitle VIl for the Court to address.

Trivedi’s objection pertaining to her ADA claim is without mefTtrivedi objects to a footnote
in the R&R, where Magistrate Judge Maas recommended dismissal of &i&EX claim for failing

to make any mention of a disability. (R&R 3 n.2.) In her objecliongedi provides additional facts

* Totake advantage of the continuing violation exception, a plamtift clearly asserhé continuous violation
in both hisEEOC filing anchis complaint. SeeMiller v. Int'l Telephone and Telegraph Corf@55 F.2d 20, 26
(2d Cir. 1985). While Bhattacharjee never mentions a “continuous violatidns ipaperghe Cout liberally
construes this to be his claim.

®> Trivedi’'s objectiors contaimo reference to a discrimination claim based on gendemsgsh was properly
dismissed for failure to exhaugbeesupra7-8.)
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relating to her purportephysica disability. Magistrate Judge Madmad also concluded, however, that
Trivedi’'s ADA claimwas barred bgovereign immunity pursuant to the Eleventh Amendmesge (
R&R 14-15.) The OCA is ggovernmenentity that, pursuant to sovereign immunig/not anenable to

suit. SeeAnderson v. State of N.Y., Office of Ctdanin. of Unified Ct. Sys.614 F. Supp. 2d 404, 426

(S.D.N.Y. 2009).) While there are two exceptions to sovereign immdmityedi’'s ADA claim does

not qualify for either. Congress has not abrogated immunity for claims broughttbedeDA, and

New York Satehas notwaived its immunitywith respecto such claims.SeeMartin v. Baruch Coll.
No. 10 Civ. 3918DAB), 2011 WL 723565, at *2 (S.D.N.Y. Feb. 18, 201Axcordingly,despite
Trivedi’s new factual allegations, Trivedi’s claim under the ABIA fails.
C. Bhattacharjee’s Objections
Bhattacharjee timely submittetbjections. (Bhattacharjee Objections2l) Bhattacharjee
argues that a state agency can be sued unifieMTi (id. 1); but in doing so ignordbat Magistrate
Judge Maas recommended theTitle VII claim be allowed to proceedBhattacharje@lsoobjected to
OCA'’s contention that the statute of limitationsredrhis claim.(Id. 2.) This Court consided andfor
the reasons above, den@€A’s statute of limitations challenge, its only objecti@hattacharjee
raises nather objectiorfor the Court to address.
CONCLUSION
For the foregoing reasons, Defendant DC 37’s metaye GRANTED in theientirety; OCA’s
motions areGRANTED IN PART and DENIED IN PART. Specifically:
(1) DC 37s motions to dismiss Ba, Drammeh aelcKs claims against jlare GRANTED in their
entirety. (No. 10 Civ. 7405, ECF No. 1No. 10 Civ. 7406, ECF No. 1Xo. 10 Civ. 7659, ECF
No. 11.) DC 37 is therefore no longer a defendant inaittion.
(2) OCA’s motion to dismiss Ba'claimsis GRANTED IN PART and DENIEDN PART. (No. 10
Civ. 7405, ECF No. 20 OCA’s motionis GRANTED with respect to claims raised under: the

ADEA, pursuant to 29 U.S.C. 88 6t seq; the NYSHRL,pursuant to N.Y. Exec. Law 88 290,
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etseq; and Title VII, based on retaliation, pursuant to 42 U.S.C. 88 2@8eqg OCA'’s
motionis DENIED with respect to Ba'’s Title VII claim based on discrimination.

(3) OCA’s motion to dismiss Bhattacharjee’s claims is GRANTED IN PART and EENN
PART. (No. 10 Civ. 7390, ECF No. 7pCA’s motion is GRANTED with respect to claims
raised under: thADEA, pursuant to 29 U.S.C. 88 6Ztseq; and TitleVIl, based on
retaliation, pursuant to 42 U.S.C. 88 2008eseq OCA'’s motion is DENIED with respect to
Bhattacharjee’Jitle VIl claim based on discrimination.

(4) Bhattacharjee’s request to amend his complaint to incli&kxcton 1983 claim, pursuant to 42
U.S.C. § 1983is DENIED.

(5) OCA’s motion to dismiss Drammehttaimsis GRANTED IN PART and DENIED IN PART.
(No. 10 Civ. 7406, ECF No. 20QCA’s motion is GRANTED with respect to claims raised
under the ADEA, pursuant to 29 U.S.C. 88 6&dtseq; the NYCHRL, pursuant to N.Y. City
Admin. 88 8-101etseq; the NYSHRL, pursuant to N.Y. Exec. Law 88 280seq; and Title
VII, based on retaliation, pursuant to 42 U.S.C. 88 2@8eg OCA’s motion is DENIED
with respect tdrammeh’sTitle VII claim based on discrimination, but Drammeh’s
discrimination claim is limited to national origin, color and race

(6) OCA’s motion to dismisSeck’sclaimsis GRANTED IN PART and DENIED IN PART.N.
10 Civ. 7659, ECF No. 20.pCA’s motion is GRANTED with respect tdaims raised under:
the ADEA pursuant to 29 U.S.C. 88 6Ztseq; theNYCHRL, pursuant to N.Y. City Admin.
88 8-101etseq; theNYSHRL, pursuant to N.Y. Exec. Law 88 23 seq; and Title VI, based
on retaliation, pursuant to 42 U.S.C. 88 20@eeq OCA'’s motion is DENIED with respect to
Seck’sTitle VII claim based on discrimination

(7) OCA’s motion to dismis3rivedi's claimsis GRANTED IN PART and DENIED IN PART.
(No. 10 Civ. 7356, ECF No. 7(pCA’s motion is GRANTED with respect to claimssed

under:the ADEA, pursuant to 29 U.S.C. 88 6&dtseq; theNYCHRL, pursuant to N.Y. City
15



Admin. §§ 8-101, et seq.; the ADA, pursuant to 42 U.S.C. §§ 12112, et seq.; and Title VII, based
on retaliation, pursuant to 42 U.S.C. §§ 2000¢, et seq. OCA’s motion is DENIED with respect to
Trivedi’s Title VII claim based on discrimination, but Trivedi’s discrimination claim is limited to
national ongin.
(8) Trivedi’s request to amend her complaint to include a Section 1983 claim, pursuant to 42 U.S.C.

§ 1983, 1s DENIED.

Plaintiffs’ remaining Title VII discrimination claims against OCA are referred to Magistrate Judge Maas

for general pretrial matters and dispositive motions.

Dated: New York, New York
September 26, 2011

SO ORDERED

PAUL A, CROTTY
United States District Judge

Copies To:

Douga Ba
2420 Morris Avenue, Apt. #2C
Bronx, New York 10468

Hrishikesh Bhattacharjee
43-32 47" Street, Apt. # B-46
Queens, New York 11104

Pa B.F. Drammeh
327 Edgecombe Avenue, Apt. # 10
New York, New York 10031

Hamadou T. Seck
2321 Adam Clayton Powell Jr. Boulevard, Apt. #50
New York, New York 10030

Dhrin Trivedi
75-48 255™ Street
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Glen Oaks, New York 11004

Steven E. Sykes, Esq.

District Council 37

125 Barclay Street, Room 510
New York, New York 106007

Pedro Morales, Esq.

Office of Court Administration
25 Beaver Street, 11" Floor
New York, New York 10004
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