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OPINION: ORDER

HONORABLE PAUL A. CROTTY, Uited States District Judge:

Plaintiff Wausau Business Insurance Co. (‘0&/@u” or “Plaintiff”) brings this action in

diversity against Sentosa Care LLC (tf&sa”), and the other named defendausllectively

“Defendants”) for breach afontract, alleging that Defenals failed to pay outstanding

premiums under three separate Workers’ Corsggon and Employers’ Liability policies for the

years 2008-09, 2009-10, and 2010-11.

Wausau now moves for summary judgmebDefendants oppose the motion and cross-

move for summary judgment. Defendants maintiaat (1) there werao contracts between

Wausau and any of the Defendants other tharoSenbecause Sentosa is the only one named on

the policies; and (2) the contracts are illdgatause Defendants weret commonly owned and

! The other named Defendants in this matter are Bro@khRehabilitation & Health Center, LLC; Avalon Gardens
Rehabilitation & Health Care Center, LLC; B&B Managemieln€; Bay Park Center for Nursing & Rehabilitation,
LLC; Bayview Manor LLC; Eastchester Rehabilitation & Heaare Center, LLC; Garden Care Center, Inc.;
Golden Gate Rehabilitation & Health Care Center LN@ssau Operating Co. LLC; New Surfside Nursing Home,
LLC; NMC Acquisition, LLC; North ®a Associates, LLC; Park Avenue Operating Company LLC; Pine Grove
Manor I, LLC; Throgs Neck Operating Co. LLC; Townhouse Operating Co. LLC; West Lawrence Care Center,
LLC; White Plains Center for Nursing Care LLC; Willoughby Rehabilitation & Health Care Center LLC;
Woodmere Rehabilitation & Health Care Center Inc.; Prompt Nursing Employment Agency LLC; Allstate ASO
Inc.; Greater New York Home Care, LLC; Stat PortablRa¢, Inc.; Greater New York Home Care Systems, Inc.;
Greater New York Services, Inc.; Little Neck Nursing Home LLC; Franklin Center for Rehabilitation & Nursing,
LLC; Split Rock Rehabilitation & Health Care Center, LLEGrt Tryon Center for Rehabilitation & Nursing, LLC;
Congregation Chareidim Corp.; and Economy Exterminating USA LLC. Magna Management klaBwa
originally one of the named Defendants, but was voluntarily dismissed from the action on Ogt@0ai02 ee

Second Am. Compl. at 13 fn. 1.)
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therefore could not be properlyrabined under the same policies with Sentosa. Defendants also
argue that, even if there weaecontract—and the Court determirieat there certainly was an
insurance contract between thetgs—Wausau has failed to establish a prima facie case for the
unpaid premiums because Wausau (i) did nbirsta full copy of the policies; (ii) did not
sufficiently explain how the premiums were calculatend (iii) failed toauthenticate the audits
it relied upon for damages, which were createtthéncourse of litigation. Defendants also move
the Court to reconsider itsipr order of November 21, 2011 detening that it has diversity
jurisdiction ove this action.

Wausau argues there is an enforceableraocnivith Defendantg1) each Defendant was
a party to a policy endorsement; (2) the Defenslavere properly combined under the same
policy; (3) even if they were not, Defendantsser submitted information indicating they could
not be combined, as required by the New YBxperience Rating Plan Maal, so the contracts
cannot be invalidated; and (4) hagireceived the benefits abwerage under the policies for
years, Defendants cannot now argue a contragtrrexisted. Wausau also submits it provided
all necessary documentation, aerttication, and explanation soipport its damages claims.
Wausau urges the Court to reaffirm itgopiposition regardingliversity jurisdictior?

For the reasons that follow, the Court @ésnDefendants’ motion for reconsideration of
the November 21, 2011 Order and motion for summary judgment, and grants Wausau’s motion

for summary judgment in its entirety.

2 Plaintiff also urges the Court tojeet Defendants’ motion for summary judgnt on the groundat the Notice of
Motion is procedurally defective under Rule 7(b). Twart declines to do sonsie Defendants corrected the
clerical errors that Plaintiff cites bgfiling the Notice of Motion. (Dkt. 81.)
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BACKGROUND

|. The Parties and Policies

Wausau is a stock insurance company miigal under the laws d/isconsin, with its
primary place of business in Bion, Massachusetts. (Second Am. Cbifip; Def.’s Answer 1.)
It is undisputed that Waus&sued three Workers’ Compensation and Employers’ Liability
policies to Sentosa.The first policy, No. WCK-Y91448515-018 (the “018 Policy”), had a
policy period of February 1, 2008 to March 1, 2009. (Gauthier May Decl. Ex. 1.) The second
policy, No. WCK-Z01-448515-019 (the “019 Policyind a policy period of March 1, 2009 to
March 1, 2010. I¢. Ex. 3.) The third policy, NONCK-Z91-448515-010 (the “010 Policy”),
had a policy period of March 1, 2010, to March 1, 20dL.Ex. 5.)

In each of the three policies, Item 1 liS&ntosa Care LLC as the name of the primary
insured. (Gauthier May Decl. Ex. 1 WA010000, Ex. 3 WAU 010533, Ex. 5 WAU 011096.)
The section below Item 1 entitled “Coveragedtss “This policy includethese endorsements
and schedules: See Item 3. Coverage D - Extension of Information Rdgeltdm 3 modifies
Item 1, stating “Change in Item 1 of thddrmation Page Endorsement (Add Insuredsil” Ex.
1 WAU 010002; Ex. 3 WAWD10535; Ex. 5 WAU 011098.) The fonmaferenced in that section
is entitled “Change in Item 1 of the Infortren Page Endorsement (Adldsureds),” and it lists
the names of additional insured entities for each politdy. Ex. 1 WAU 010028-29; Ex. 3 WAU
010598-99; Ex. 5 WAU 011140-41.)dditional insureds’ names are also listed on separate
endorsements and schedules incorporated by referedee, €.gid. Ex. 1 WAU 010094
(“Policy Information Page Endorsemeritdding “Insured’s Name”); Ex. 3 WAU 010595

(“Named Insured Link Schedule”).)

3 Defendants admit the existence of these policies, buttéispe application of their terms to the named Defendants
other than Sentos&S¢eDef's Response to Pl.’s Rule 56.1 Strfff] 12, 18, 48, 49, 79, 81, 115.)
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Specifically, the 018 Policy endorsemeligsthe following additional entities—
Defendants in this action—as insuredsodhaven Rehabilitation &ealth Center, LLC;
Avalon Gardens Rehabilitation & Health C&enter, LLC; B&B Management LLC; Bay Park
Center for Nursing & Rehalitation, LLC; Bayview Manor LLC; Eastchester Rehabilitation &
Health Care Center, LLC; Garden Care Centexr,, [Golden Gate Rehabilitation & Health Care
Center LLC; Nassau Operating Co. LLC; NewfSide Nursing Home, LLC; NMC Acquisition,
LLC; North Sea Associates, LLC; Park Avenuee@iing Company LLCPine Grove Manor I,
LLC; Throgs Neck Operating Co. LLC; Towanhse Operating Co. LLC; West Lawrence Care
Center, LLC; White Plains Center for NurgiCare LLC; Willoughby Rehabilitation & Health
Care Center LLC; Woodmere Rdfilitation & Health Care Cest Inc.; Allstate ASO Inc.;
Greater New York Home Care, LI Gtat Portable X-Ray, Inc.; Little Neck Nursing Home LLC;
Franklin Center for Rehabilitation & Nursingl.C; Split Rock Rehabilitation & Health Care
Center, LLC; and Fort Tryon Center for Rehddiion & Nursing, LLC (collectively, with
Sentosa, the “018 Policy Defendants(§zauthier May Decl. Ex. 1 WAU 010028-29, WAU
010094, WAU 010177, WAU 01@3, WAU 010332.)

The 019 Policy endorsements and schedideas insureds all of the 018 Policy
Defendants, plus the following entities, alBefendants in this action: Prompt Nursing
Employment Agency, LLC; Greater New York e Care Systems, Inc.; Greater New York
Services, Inc.; Congregation Chareidim goand Economy Exterminating USA LLC (the
insureds covered by the 019 Policy are imafter the “019 Policy Defendants”Jd( Ex. 3

WAU 010595-99, WAU 010702, W 010898, WAU 010963.)

“ Bayview Manor LLC was formerly known as Bayview Nursing and Rehabilitation Center Inc. (Gauthier Aug.
Decl. 1 3A)
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The 010 Policy endorsements and schedideas insureds all of the 019 Policy
Defendants, except for Franklin Center Rehabilitation & Nursing, LLC; Split Rock
Rehabilitation & Health Care Center, LLC; afdrt Tryon Center for Rehabilitation & Nursing,
LLC (the insureds covered by the 010 Poliog hereinafter the “010 Policy Defendantstl. (

Ex. 5 WAU 011140-42.)

In addition to adding insureds to eacliggq Item 3 refers to policy schedules under
“ltem 4. Premium — Extension of Informati Page.” (Gauthier May Decl. at Ex. 1 WAU
010002; Ex. 3 WAU 010535; Ex. 5 WA011098.) Item 4 lists information about the additional
insureds covered under each policy—the sanigemlisted above. Thisformation includes
classification of each additional insured’s openati, the insured’s class code, the premium basis
(which defaults to payroll unless otherwisdigated), applicable rate, and the estimated
premium. See, e.gid. Ex. 1 WAU 010004.) The 018 Policy cants this information about the
018 Policy Defendantsd. Ex. 1 WAU 010004-23); the 019 Policy contains this information
about the 019 Policy Defendanid.(Ex. 1 WAU 010538-92); and tf@#.0 Policy contains this
information about the 010 Policy Defendants Ex. 1 WAU 011100-134).

The 018 Policy was signed by Nachie BlumenfruhtEx. 2.), the accountant for
Allstate ASO (Blumenfrucht Decl. 1 1). Batime 019 Policy and the 010 Policy were signed by
Sam Schlesingerld. Ex. 4, Ex. 6.) Sam Schlesingetl® President and 100% owner of
Allstate ASO. (Schlesinger July Decl.  I'he signature page of the 019 Policy states, “In
witness whereof, the parties have causedMaister Agreement tbe executed by their
respective representatives thereudtily authorized . . . .” (Gauthier May Decl. Ex. 4 WAU768).

Sam Schlesinger's name appears below theenaf the party “Sentosa Care LLCId) The



signature page of the 010 Policy states, “You, by signature of your qualified officer, agree to
abide by the terms and conditions of this endorsemddt.Ek. 6 WAU752.)

The parties dispute whether the AllstA®O representatives signed on behalf of the
Defendants listed on the policies, amdether they had authority to do sdefendants admit,
however, that Allstate ASO maged the insurance programs &rof the named Defendants,
except for Congregation Chareidim Coi$tat Portable X-Ray Inc., and Economy
Exterminating USA LLC. (Schlesinger July Degl2.) Contrary to Allstate ASO’s disclaiming
representation of these other Defendants, how8&edlesinger admits later in his affidavit that
the Workers’ Compensation Risk Manager folstdte ASO, Dana Micklos, was the one who
informed Wausau that Economy ExtermingtiJSA LLC wanted coverage under the 010

Policy. (d. 1 27.)

[I. The Policy Premiums

Each of the three policies contain a LaRjsk Alternative Rating Option (“LRARQO”),
under which Wausau calculates each insured’s iprarobligations usin@ retrospective rating
formula. This formula, unless otherwise spedifis based upon the imgals’ payroll during the
policy period, and the classifitan of each employee’s employmer{tGauthier May Decl. Ex. 1
WAU 010004, Ex. 2 WAU 778-80,E 4 WAU763-768, Ex. 6 WAU753-756.) Each policy
specifies that the retrospective premium willdetermined for all insureds combined, not
separately for each insuretd.(Ex. 2 WAU 778-80, Ex. 4 WA763-768, Ex. 6 WAU753-756.)
Each policy also defines other costs foliehhthe insureds are responsible, includintgr alia,

taxes and “incurred losses” (suah interest on judgments, exiges to recover against third

® Defendants submit the affidavits of the Allstate ASfresentatives who signed the policies, who state that they
were never authorized by the Defendants to bind#fendants jointly and sesadly under the policies.

(Blumenfrucht Decl. 11 1-4; Schlesinger July Decl. {1 3-4.) As discussed below, Defendants also submit affidavits
to show that the entities were not commonly owned.
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parties, and losses allocablendividual workers’ compensatn claims and their associated

legal fees). Ifl.) In this way, the experience of eanbBured—the workers’ compensation claims
that each insured’s employees submit—affecatineunt that the combined insureds must pay as
premium. The same section defining thessts explains how each cost is calculdtétl.; see
generallyPl.’s Rule 56.1 Stmt.)

Wausau collects payroll information of eanbured by conducting a final audit of the
insured after each policy ped. (Gauthier May DecEx. 9, Ex. 16, Ex. 22.) Under the terms of
each policy, it is the insured’s responsibility(1d keep records of information needed to
compute premium; (2) provide Wausau wile records upon Wausaukquest; and (3) let
Wausau examine and audit alltbé records that relate éach policy. (Martens Decl.  20;
Gauthier May Decl. Ex. 1 WAU 010065xE3 WAU 010689, Ex. 5 WAU 011176.) If an
insured does not provide complete recordsy¥da’s auditor conducts its final audit as
accurately as possible based aaitiformation provided. (Marteri3ecl. § 20.) Wausau adjusts
the premiums based on these audits) (Premiums are also adjust@dcalculated) annually to
take into account insureds’ incurred lossik. Ex. 2, Ex. 4, EX. 6seePl.’s Rule 56.1 Stmt. 1
9, 125.) If the retrospective premium increasedecreases between adjustments, Wausau
issues either higher hillor credits, respectively, to the insd. (Gauthier May Decl. Ex. 2, EX.

4, EX. 6;seePl.’s Rule 56.1 Stmt. 1Y 11, 12, 56, 57, 125.)
The LRARO plan for the 018 Policy and the9Rolicy provides that “Each insured is

responsible for the paymentaif standard premium and retpestive premium calculated under

® Defendants admit the definitionsioturred losses (Def.’s Response toPRule 56.1 Stmt. 1 4, 44), basic

premium and taxesd. 1 5, 45-46), factors for minimum and maximum premiums and New York Assessment, and
the components of the New York Surcharlge {1 50-52.) Defendants also admit the formulas for calculating
retrospective premium under the 019 Policy {1 43, 118-119).
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this endorsement.” (Gauthier May Deck.R2 WAU 780, Ex. 4 WAU 766.) Similarly, the
LRARO plan for the 010 Policy states

After each calculation of retrosgteve premium, you will promptly

pay the amount due us, or we will refund the amount due you.

Each Named Insured covered unther policy(ies) listed in the

Schedule is jointly and severaligble for all premiums due under

this rating agreement, and famaother financial obligations of

any Named Insured to us arisiogt of any agreements contained

in the policy(ies) listed in the Schedule.

(Id. Ex. 6 WAU 755.)

lll. Receipt of Benefits Under the Policies

The coverage form in each policy obligat8ausau to pay the benefits required of the
insured by the workers’ compensation law, émdefend suits brought by workers against the
insured for payable benefitS€eGauthier Aug. Decl. Ex. 2.Yhere is no dispute that
Defendants received the benefits of coverageutite policies. The retrospective adjustments
for each of the policies include “Loss Runs,”iglset forth information on each of the claims
handled under the policies. This informatinoludes the claimant’s name, the claim number,
the date of the accident in question, the faciihere the accident occurred, the type of the
accident, and the reserves and actual amount paid on each &a&e).e(g.Gauthier Aug. Decl.
Exs. 8-11.) The record reflecthat as of September 1, 20Wausau handled 153 claims under
the 018 Policy made against the 018 Policy Defendadtys X113 claims under the 019 Policy
made against the 019 Policy Defendarnts Exs. 12-14); and 32 claims under the 010 Policy
made against the 010 Policy DefendaidsExs. 15-17).

These undisputed records demonstrate that Defendants claimed and received the benefits
of the Wausau insurance policies. The Defendaintarious places in the record also admit that

they were, in fact, insured by Wausa&eélLandau First Decl. § 2; Landau Second Decl. | 5;



Bent Philipson Decl. { 11; Deborah PhillipsoadD  10; Schlesinger July Decl. § 3, 20.)
Defendants do not submit any evidence indicatiag tiey did not want the benefits of the
policies, or did not accepgbverage.

Defendants further admit the parties’ obtigas as to the dates premium calculation
and payment. (Def.’s Resp. to Pl.’s 56.1 Sfift8-12, 53-57, 122-130.) They also admit the
issuance and valuation datessafious invoices and retrosgie premium adjustmentslid( 1

18-19, 28-29, 79-82, 88-90, 138-139, 149-150, 171.)

IV. Defendants’ Failure to Pay Balances Under the Policies

Wausau claims damages based on premiums, assessments, and surcharges Defendants
owe Wausau under the policies. Defendants nratial payments undesach of the policies
(seeGauthier May Decl. 25 (admittingetl®18 Policy Defendants paid $5,340,782 under the
018 Policy), 1 69 (admitting the 019 PolicyfBedants paid $3,437,101 under the 019 Policy), |
122 (admitting the 010 Policy Defendants paid approximately $1,031,729 under the 010 Policy)).
The dispute here centers on Defants’ refusal to pay retrosgtive premiums, assessments, and
surcharges under each of the policies, as described below.

Pursuant to the 018 Policy, Wausau conguean audit of the 018 Policy Defendants’
payroll on January 5, 20700n October 11, 2010, Wausasiied the Second Retrospective
Premium Adjustment invoice for the 018 Policy. (PRsle 56.1 Stmt. I 18.) After applying the
ratings formula specified in the 018 Policy, Wausau calculated the additional premium and

assessment due under the 018 Policy second adjustment to be $1,498.9%526; Gauthier

" Defendants deny this statement in conclusory fashitreinresponse to Plaintiff's Rule 56.1 Statement, generally
referring the court to deposition testimony of Wausau'’s witness, auditor Joanne Makbgmgg in that deposition
transcript raises a genuine dispute ahéofact that the audit was conducted.

8 Defendants similarly deny this amount and the otheifsisrsection in conclusory fashion, citing generally,

without any paragraph or page numbers, to their declaratiothing in these declarations raises a genuine dispute
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May Decl. | 25, Ex. 7) On October 6, 2011, Waussued the Third Retrospective Premium
Adjustment invoice for the 018 Policy, whialas based on a September 1, 2011 adjustment
date, and calculated the additional premiumd assessment due to be $250,372. (Pl.’s Rule 56.1
Stmt. § 38; Gauthier May Decl. { 36, Ex. 8.)

Wausau issued an estimated audit ®Gh9 Policy Defendants on June 18, 2010. (Pl.’s
Rule 56.1 Stmt. I 58; Gauthier May Decl. BX. Based upon the estimated audit summary
invoice, and after applying all credits, Wausalculated that the 019 Policy Defendants owed
$1,466,621. (Pl.’'s Rule 56.1 Stmt. | 86; GautMeary Decl. Ex. 14.) Wausau claims it
attempted to conduct an actaaidit of the 019 Policy Defendants, but was frustrated by
Defendants’ refusal to provide their payroll recotds, returns, ledgersnd other records. (Am.
Compl. 19 64-67, 86-88; Second Am. Confpl14.) On June 16, 2011, and September 15,
2011, the Court directed Defendants to producedberds they had withheld from discovery.
(SeeDkt. Minute Entries.) On or about November 15, 2011, Wausau issued the actual audit
results of its Second Retrospective Premium Adjustment to the 019 Policy Defendants. (Pl.’s
Rule 56.1 Stmt. § 108.) Wausau calculated the net balance due for the 019 Second
Adjustment, above and beyond the outstantalgnce due as a result of the 019 First
Adjustment, was $2,654,571d( {1 113; Gauthier May Decl. 1 99, Ex. 17.)

On September 8, 2010, Wausau issueHiitt Retrospectiv®remium Adjustment
invoice for the 010 Policy. (Pl.’s Rule 56.1 StfitL38.) Wausau calculated that, after taking
into account all credits from the first adjustmahe 010 Policy Defendants owed a total balance
of $252,950.80.1¢l. 1 147; Gauthier May Decl. { 123x.E20.) On or about October 5, 2011,

Wausau issued its Second Retrospective Premium Adjustment for the 010 Policy, calculating

that Wausau calculated the amounts as stated. Thé &isliesses the issues that Defendants raise as to the
accuracy of these amountstiris Opinion and Ordemfra.
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that the 010 Policy Defendants edva total net balance of $694,117. (Pl.’'s Rule 56.1 Stmt.
165; Gauthier May Decl. § 138, Ex. 21.) Thisanae was based on an estimated audit (Pl.’s
Rule 56.1 Stmt. 1 151), because Defendantseefto produce the necessary records, as
described above. After the Court direcpedduction, on or aboiNovember 15, 2011, Wausau
issued an actual audit report of the 010 Rdbefendants (Pl.’s Rule 56.1 Stmt. { 151; Gauthier
May Decl. 1 141, Ex. 22.) After taking crediso account, Wausau calculated that the 010
Policy Defendants owed Wausau a totalbeance of $598,864 (PIl.’s Rule 56.1 Stmt. § 176;
Gauthier May Decl. 1 154, Ex. 23.)

Based on these above adjustments, \Mag$aims damages of: (1) $1,749,327 plus
interest from the 018 Policy Defendants); $2,121,192 plus interest from the 019 Policy
Defendants; and (3) $851,814.80 plus intereshfthe 010 Policy Defendants. There is no

evidence that Defendants ever paid these baldnces.

V. Policy Forms and Endorsements Issueldy the New York Compensation Insurance
Rating Board

Each of the policies also include certaimfis and endorsements issued by the New York
Compensation Insurance Rating Board (thetifiRpBoard”). Copies of these forms are
contained in the Workers’ Compensation and Employers’ Liability Manual (“WCEL Manual”).
Each policy includes coverage form No. W& 00 44 (the “Coverage Form”). (Gauthier Aug.
Decl. § 8.) Part V of the coverage formtiged “Premium,” provides in relevant part, “All
premium for this policy will be determined byramanuals of rules, rates, rating plans and

classifications.” (Gauthier Aug. Decl. Ex. 2Another endorsement form in each policy, entitled

° Defendants argue in a conclusory manner in their papighgut any citation to the cerd, that “Defendants have
paid in excess of $10,000,000 premiums to Wauasu’[@3f.'s Reply Br. at 1.) Since the issue is whether
Defendants paid the retrospective premiums, Defendantsiqra of the standard premiums is irrelevant, except
that payment does demonstrate that tieeeecontract betweethe parties.
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Premium Due Date Endorsement, provides invagié part, “You will pay all premium when due
.. .. The due date for audit and retrospective pnes is the date of ehbilling.” (Gauthier Aug.
Decl. Ex. 4.)

Each policy also includes EndorsememtrfdNo. WC 00 04 14, erked Notification of
Change in Ownership Endorsement (the “Ownership Endorsement”). The Ownership
Endorsement, also issued by the Rating Boatts&t forth in the WCEL Manual, provides:

Experience rating is mandatory for all eligible insureds. The
experience rating modification factaf any, applicable to this
policy, may change if there is a clggnin your ownership or in that
of one or more of thentities eligible to be combined with you for
experience rating purpose€hange in ownership includes sales,
purchases, other transfers, mesgeonsolidations, dissolutions,
formations of a new entity and othehanges provided for in the
applicable experienaating plan manual.

You must report any change in wership to us in writing within

90 days of such changé-ailure to report such changes within this
period may result in revision tiie experience rating modification
factor used to determine your premium rate.

(Gauthier Aug. Decl. Ex. 3.) (emphasis added)
VI. The Dispute About Common Ownership

The parties dispute whether Defendantsas®mmonly owned, and thus whether they
could be properly combined under the same ex@kcompensation policies. Defendants submit
many affidavits stating that they were not commonly own&ee (@enerallyanda Decl.; Bent
Philipson Decl.; Deborah Philipson Decl.; Schiggr July Decl.) Defendants also point to
emails of Wausau employees to show thatu®¥éa did not have a good-faith belief that the
entities were commonly owned. In one seahail, Andrew Montagna, a Wausau account

executive, discussed common control @& tompanies based on religious affiliation.
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(Schlesinger July Decl. Ex. B.) In anothemail, Montagna responded to a Lib&H§Wausau)
underwriter who questioned the commomewship between Sentosa and Economy
Exterminating LLC: “With the increased regulations on the access to proper chemicals needed
[Sentosa] felt it would serve them best to gitense so they could do [exterminating] with

their own staff and not have issues with theesta{Schlesinger July Decl. Ex. C.) Defendants
argue that Wausau concodtinese stories to justify combining the entities.

Wausau counters that there was commonership among the entities when the policies
were first signed, and Wausau isdithe policies based on the ownership information it received
when Defendants applied for the policiesa(@ier Aug Decl. § 74.) Wausau argues that
Defendants’ evidence does not show thatehwas no common ownership at the time the
policies were signed; if anything, the evidenkewss that Defendants failed to inform Wausau of
subsequent ownership transfers theturred during the policy ternSé€e, e.g.Pl.’'s Opp. Mem.
at 15, citing Bent Philipson Decl. Exs. C-F.)

The parties do not dispute, however, t@bwnership changes were ever reported to
Wausau. $eeGauthier Aug. Decl. § 43.) Therenie evidence that the Defendants ever
submitted forms showing a lack of common owhgrdo Wausau or the Rating Board, either
when they first applied for coverage under thkcpes or subsequentlyDefendants also admit
that they did not believe that the policiesravéllegal” based on lack of common ownership
until the litigation of this action. (Def.’s Rule 56.1 Stmt. T 30.)

The record contains only one incidergaieding an ownership form. Shortly before
issuing the 010 Policy on March 1, 2010, Wausau requested that Schlesinger fill out an “ERM-
14 form,” which contains information about asumeds’ ownership and ability to be combined

with other insureds under angie policy. (Pl.’s Response to Def.’s Rule 56.1 Stmt. § 21.)

¥Wausau is a subsidiary of Liberty Mutual. (Gauthier Reply Decl. Ex. 2.)
13



Wausau followed up again on or about April 2010, and gave the form to Schlesinger, but
Schlesinger refused to returrtit(ld. § 23.) It is undiputed that after Schlesinger refused to
return the form, Wausau czelled the policy, on May 4, 2010d( § 24; Schlesinger July Decl.
Ex. A.) The cancellation was prospective,@glng the 010 Policy from June 11, 2010 onward.

(Schlesinger July Decl. Ex. A.) The caragbn did not reseid past coverageld()

DISCUSSION

|. Legal Standard

“Summary judgment is appropriate wheonstruing the evidence in the light most
favorable to the non-moving party, ‘there is no gaeuispute as to any material fact and the
movant is entitled to judgmeé as a matter of law.”Rojas v. Roman Catholic Diocese of
Rochester660 F.3d 98, 104 (2d Cir. 2011) (quoting FedCR. P. 56(a)). A fact is material
only if it “might affect the outcome of the swihder the governing law,” and a factual dispute is
genuine only if “the evidence is such thatasonable jury couldtn a verdict for the
nonmoving party.”Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). Nonetheless,
“summary judgment is improper when the dauerely believes that the opposing party is
unlikely to prevail on the merits after trialAm. Int’l Grp., Inc. v. London Am. Int’l Corp. Ltd.
664 F.2d 348, 351 (2d Cir. 1981).

The moving party bears the initial burden of producing evidence on each material
element of its claim or defense demonstrating that it is entitled to r&lkf.Celotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). The evidence on eaaterial element must be sufficient to
entitle the movant to relief as a matter of lavit. Teddy Bear Co. v. 1-800 Beargram (3Y.3

F.3d 241, 244 (2d Cir. 2004).

1 Defendants claim that Schlesingefused to sign the ERM-1#rm because Wausau had filled it out with false
information, indicating the ownership was “Philipson/Larid % 49% LLP’S [sic].” (Schlesinger July Decl. 1 22-
23.) Plaintiff denies this. (Pl.’'s Response to Def.’s Rule 56.1 Stmt. § 22.)
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Once the moving party has made an initredvging that no genuine dispute of material
fact remains, the nonmoving party may not refute this showing solehebys of “[clonclusory
allegations, conjecture, and speculatiddiigara Mohawk Power Corp. v. Jones Chem.,,Inc.
315 F.3d 171, 175 (2d Cir. 2003), but must insteadgnt specific evidenae support of its
contention that there is a genuhispute as to material facted. R. Civ. P. 56(c). The Court
resolves all ambiguities and draalsfactual inferences in favaf the nonmovant, but “only if

there is a ‘genuine’ dispute as to those fac&cott v. Harris 550 U.S. 372, 380 (2007).

Il. Analysis

1. Subject Matter Jurisdiction

Defendants urge the Court to reconsidepiter order of November 21, 2011, which held
that the Court has diversityrjadiction over this action. Th@rder provides that the Court
would reconsider its decision, Ifefendants proffered evidence showing that members of the
Defendant LLCs were domiciled in WiscongiWausau’s state of incorporation) or
Massachusetts (Wausau’s principal place of besineDefendants have failed to do so. Instead,
Defendants rehash their prior arguments, whiehGburt has already cadered and rejected.
For the reasons already artideldin the November 21, 2011 order, the Court has jurisdiction
over this action. Defendants’ motion tooasider the Court’s prior order is denied.

2. Wausau’s Breach of Contract Claim

The essential elements of a breach of rmttclaim are “(1) the existence of an
agreement, (2) adequate performance of theacinby the plaintiff, (3) breach of contract by
the defendant, and (4) damagédsdrsco Corp. v. Segudl F.3d 337, 348 (2d Cir. 1996).
Defendants’ opposition and cross-motion for sumnjaalgment fail to raise a genuine dispute

of material fact as to any of these elements. (1) The three Workers’ Compensation and
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Employers’ Liability policies atssue were validrad enforceable agreements between Wausau
and the Defendants; (2) Wausawered hundreds of claims on behalf of the Defendants
pursuant to the terms of the policies; (3) Deferisigaid initial premiums but failed to pay the
balances owed under the retrospective terntiseopolicies; and (4) Wausau has established
these unpaid balances as damages, basaddits of Defendantgayroll, and proper
calculations of premiumand additional apptable charges.
A. Existence of a Contract

Wausau has established the first element: tistesmce of an agreement. Item 1 of each
policy lists Sentosa Care LLC as the name ofpttary insured, but Item 3 modifies Item 1 to
incorporate by reference the names of the aafditiinsureds for each of their respective
policies. SeeColonia Ins., A.G. v. D.B.G. Prop. Cord.993 WL 100221 (S.D.N.Y. Mar. 29,
1993) (holding the defendants &stton endorsement schedulastly and severally liable for
retrospective premiumsgee alsdtHome Indem. Co. v. Castel Constr., If92 N.Y.S.2d 353,
355 (Sup. Ct. 1985) (holding defendant liableftdkamount of premiums because it was named
insured on policy and received benefits under phlidhe policies also contain Defendants’
federal employment identification numbers, clisation of their typeof business, and other
specific information about each Defendant. Téword reflects specific workers’ compensation
claims information for the Defendants. Téés no dispute that Wiaau received this
information from the Defendants in connection vifikir obtaining covege under the policies.
The fact that Defendants paid premiums uredah policy, but contest only the retrospective
terms, further supports the existe of a contract. Finally, Waaus's audits of the Defendants

makes this conclusion inescapable.
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There is no evidence in the record thateéendants disputed the coverage that they
received under these policies (that is, until after the bills came due). Defendants admit at many
places in the record that they mgensured under the policiesSgeLandau First Decl. | 2;

Landau Second Decl. 1 5; Bentilgison Decl. § 11; Deborah Phgson Decl. § 10; Schlesinger

July Decl. § 3, 20). Defendants paid initial prems on each of the policies, indicating their

assent to each contract. Furtheren Defendants received the full benefits of the contracts. The
record reflects that Wausau handled hundredsaiis on the Defendants’ behalf. Under these
circumstances, Defendants cannot denyttiet were parties to the policieSeeHartford Acc.

& Indem. Co. v. Coastal Dry Dock & Repair Carp7 A.D.2d 724, 726 (1st Dep’t 1983) (“The
insured is bound by the terms of a compensgbolicy which he accepted and under which he

filed claims for workermen'’s [sic] compensationfavor of employees during the year . . . and
raised no objection to its terms and provisions until after demand was made for the balance due
on premium.”) (internal citations omittedjee alsdHome Indem. Cp492 N.Y.S.2d at 355.

Wausau has therefore established thaOtt8, 019, and 010 policies were valid, binding
agreements with Defendarifs.

B. Legality of the Contract: the Common Ownership Dispute

Defendants’ main argument is that even & Befendants were parties to the policies, the
policies should not be enforced because they combine multiple entities that are not commonly
owned, and are hence illegal. This argumebtised on two manuals issued by the New York

Compensation Insurance Rating Board (the ‘iRpBoard”), which the p#es agree cover the

2|n light of this analysis, whether the Allstate AS@resentatives had authority to sign on behalf of the
Defendants other than Sentosa is immaterial. Eveni®paimt, however, Defendemadmit that Allstate ASO
managed the insurance programs for all but three of thechBefendants (Schlesinger July Decl. 1 2.), and Allstate
ASO was the one to notify Wausau that at least otieose three Defendants, Eaony Exterminating USA LLC,
wanted to join the policyid. T 27). In light of these admissions, it is difficult to see how a reasonable juror could
conclude Allstate ASO did not have the authority to sign for the Defendants.
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policies at issue: the Workers’ Compensatemployment Liability Manual (“WCEL Manual”)
and the New York Experience Rating Plan Manual (“Experience Rating Manual”). (Def.’s Mem.
of Law in Support of SJ at 81; Pl.’s Opp. Mem. at 8.)
Rule 3(B) of the WCEL Manual states thaeffarate legal entities mée insured in one
policy only if the same person, or group of persawms the majority intest in such entities.”
WCEL Manual (October 1, 2008), Rule 3(Bpule 3(B) of the WCEL Manual specifically
refers to the Experience Rating Mal for further clarification.l.) The Experience Rating
Manual states:
The Combination of Two or MordEntities requires common
majority ownership. Combination requires that: [1] The same
person, group of persons, or corporation owns more than 50% of
each entity, or [2] an entity owres majority interest in another
entity, which in turn owns a majoriinterest in another entity. All
entities are combinable for expence rating purposes regardless
of the number of entities involved.

(Experience Rating Manua@06), Rule 3(D)(1).)

Defendants argue that they were not camiyowned or controlled, either at the
inception of the policies afterward, and thereferthe contract is illega Defendants, however,
do not cite any case law holding that a policy combining multiple insureds that do not share
common majority ownership is “illegal.” THexperience Rating Manual directly refutes this
notion.

The Experience Rating Manual provides specégmedies when insureds are improperly
combined in a single policy. The same rol¢he Experience Rating Manual that defines
common majority ownership ascandition for combination states:

Regardless of intent, graction that results in the miscalculation or
misapplication of an experiencetirey modification determined in

accordance with this Plan is prohibited. These actions include, but
are not limited to: Failure to report changes in ownership according
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to Endorsement WC 00 04 14([;] aastge in ownersp{;] a change
in combinability status . . . .

(Experience Rating Manual (2006), Rule 3(F)(I)he Experience Rating Manual proceeds to
describe, in a section titled &&ng Board Response,” the remediest apply when entities have
been combined that do ngftare common ownership:

[T]lhe Rating Board may obtainng information that indicates
evasion or improper calculation application of experience rating
modifications due to actions dluded, but not limited to, those
listed in Rule 3(F)(1). The Rating Board will act to ensure the
proper calculation and applicatiosf all current and preceding
experience rating modifications impacted by these actions. This
includes, but is not limited to theCombination of experience that
would otherwise not be combinabaccording to Rules 3-D and 3-
E-1 ... [and] [c]ontinuation ofxperience that would otherwise be
excluded according to Rule8-E-1 and 3-E-2 [explaining
experience rating of combined entities].

(Experience Rating Manual (2006), R@@)(2).) (emphasis added)

The Experience Rating Manual reveals that, avhimay not be “authorized,” it is not
illegal to combine entities thdb not have common ownership; in fact, it is one of the remedies
that the Rating Board specifically recommeffaisa failure to submit common ownership
information. Since the policies are not illedaéfendants’ reason ntd enforce them is
meritless.

Furthermore, as the Experience Rating Masuggests in a secti@ntitled “Evasion of
the Experience Rating Modation,” typically it isemployersvho will want to be combined
under a single workers’ compensation policy, ewéien they do not have common ownership.
This is because combining entities that eméyer workers who file claims can decrease the
overall experience rating applied to the entityhmwirhich it is combined, lowering premiums. As

such, the Experience Rating Manual places the burdempioyerdo submit to insurance
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carriers any changes in ownership or combingtsliaitus. The Experience Rating Manual, Rule

3(A) states “changes in ownership and/or comability status must be reported by the employer

to its carrier(sywithin 90 days of the date of the cigee.” (Emphasis added.) This language is
also included in the Ownership Endorsement, which is part of each contract between Wausau
and the Defendants.

It is undisputed that Defendants never submitted an Ownership Endorsement form, an
ERM-14 form, or any other written notificationdicating lack of common ownership, either to
Wausau or to the Rating Board, at any tiniée only incident involving an ERM-14 form
occurred when Wausau specifically requestee from Defendants for the 010 Policy. The
Defendants did not fill it out, and Wausau cancelled the policy progplgctallowing it to
continue for three months (presumably to alDafendants to find covege elsewhere). There
is no evidence that during tha$ggee months Defendants objectedheir continued coverage
under the policy.

Defendants received the benefits of the pedidor almost three years, did not pay the
full premiums, and admit that they did not akrthe policies wereltegal” until the pendency
of Wausau'’s litigation teollect the premiums due and ogi In other words, having already
received years of benefits, Defendants now seékvadidate the contradiased on a reason they
admit they did not concoct until litigation begaThe Court denies Defendants’ request to

rescind the contract on these groutids.

'3 Even assumingrguendathat the policies were illegal, rescinding the policies would not be appropiete.
Dornberger v. Metropolitan Life Insuranc@61 F. Supp. 506, 534 (S.D.N.Y. 1997) (“Where contracts which violate
statutory provisions are meratyalum prohibitumthe general rule [that illegal contracts are unenforceable] does
not always apply. If the statute does not provide exprésatyts violation will deprive the parties of their right to
sue on the contract, and the denial of relief is whallyof proportion to the requirements of public policy or
appropriate individual punishment, the right [to enforce the contract] will not be denied.”) (qlatimd. Rosasco
Creameries, Inc. v. CoheB76 N.Y. 274 (1937)) Rescission is espigiimproper where, as here, workers who

need coverage have submitted claims under the polégidsgach employer was required by law to be covered
under a workers’ compensation policgeeStein v. Security Mut. Ins. C&8 A.D.3d 977, 978-979 (3d Dep't

20



While Defendants contest whet they were commonly ownétithe answer is
immaterial. The contracts are enforceable.
C. Wausau’s Performance of the Contract
Defendants do not dispute that Wausau fully performed under the con®aelSef.’s
Reply Br. at 1 “Wausau claims ‘defendants artha Wausau has not fully performed.’ No such
argument was proferred . . . .”) There is oMaglning evidence in the record that Wausau
performed its obligations underetthree policies, covering hundeedf claims on behalf of the
Defendants. Wausau has thus established this second element of its breach of contract claim.
D. Defendants’ Breach of Contract
Wausau has shown, abefendants do not dispute, tiaéfendants never paid the
balances under the 018, 019, and 010 policieSMaatsau claims as damages. Wausau has
established the third element of its breach of contract claim.
E. Damages
To collect damages for insureds’ failure ty fr@surance premiums, an insurer must offer
evidence: “(1) showing thatehpolicy was issued to the insured; and (2) illustrating the
computation of the earned premium establistieough an audit dhe insured’s books and
records after the expiram of the policy period."Seeliberty Mut. Ins. Co. v. Thalle Constr.
Co, 116 F. Supp. 2d 495, 500 (S.D.N.Y. 2000). Afterphaintiff has established this prima

facie case, “the burden shifts to the insuredemonstrate that it didot receive the benefits

2005)(stating that, in contrast to homeowners’ policies, workers’ compensatiaagotonot be rescinded because
the right has been supplanted by statigeg; alsdMatter ofCruz v. New Millennium Constr. & Restoration Corp.

17 A.D.3d 19, 22 (3d Dep’t 2005).

14 Defendants submit multiple affidavits tiais effect (see Background, Sectionsvprg. Plaintiff replies that it
believed the Defendants were commonly owrseg( e.g.Benhaim Decl. Ex. A, email from Andrew Montagna to
Wausau underwriters, “The ownershiptiog entities is common to the company SentosaCare . .."); the affidavits
and record evidence do not establislack of common ownership at the inception of the policies; and Defendants
admit that at least a number of the joint entitiesanmmmonly owned. (Def.’s Rule 56.1 Stmt. 7 3.)
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owed to it under thimsurance policy.”Ifl.)* As discussed above, it is clear that Wausau issued
three policies to Defendants, andttibefendants enjoyed the benefitdhe policies. In a last

feeble attempt to avoid paying for the benefitsytreceived under the policies, Defendants argue
that Wausau cannot recover the unpaid premiums because Wausau (i) did not submit a full copy
of the policies; (ii) did not sufficiently explaihow the premiums wealculated; (iii) used

estimated numbers instead of actual numbecalmulate the premiums; and (iv) failed to
authenticate the audits it relied upon for damageg;h were created in ¢éhcourse of litigation.

These arguments are nonsense.

Wausau was not required to submit full aspof the policies tthe Court. Wausau
submitted hundreds of pages from the original pediand referenced aklevant portions. If
anything were missing, the Defendants, which htheeolicies, should have made up for this
deficit in information.

Defendants’ conclusory claim that Waugalled to adequately explain how its premium
calculations were calculated doest raise a genuine disputé/ausau includes the description
and methodology for calculating the premiuamsl other costs in bothe Gauthier May
Declaration, and the GauthiBeply Declaration of Septdrar 9, 2013. These declarations
clearly and convincingly show each calculatidausau’s audit documents and charts show the
incurred losses (from particular workers’ compensation claims filed against the Defendants)
which Wausau covered. The declarations show the rates werepglied to payroll.

Defendants also do not genuinelgplite the policies’ definitions of costs for which insureds are
responsible, or the premium formulag€Discussion Section lsupra and fn. 2.) Instead,
Defendants simply assert that “one cannotmeite or understand the calculations asserted by

Wausau as asserted in the affidavit of Mrutbger.” (Def.’s Response Mem. 16.) The one

!5 This is essentially a condensed formulatiothefelements of a breach of contract claim.
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example of allegedly “fuzzy math” that Defemdis offer pertains to Total Ratable Losses.
Contrary to Defendants’ assenti, the reply declaratn of Justin Gauthier, Wausau’s Senior
Receivables Analyst, clearly addresses the defmiif the term (it is th sum of the applicable
incurred losses and expenses in the loss rume®wf each policy), and how it is calculated for
each policy. $eeGauthier Reply Decl. I 69, citing Gthier May Declat Ex. 9.)

Defendants claim that Wausau’s auditogrilte Martens, testifiethat Wausau used
calendar year figures in its audits, even thonghe of the policies we on a calendar year
basis. Defendants assert, withanl explanation, that this sohmv equates to using estimated
instead of actual premium bases, and thus actual damages cannot be determined. (Def.’s
Response Mem. pp. 5-6.) This isiply not true. As Martens teled, the figures that she used
to conduct her audit were actual payroll figurest, estimated figures. (Martens Reply Decl. 1
19-22.) Allowing Defendants tguestion data they refusedgmduce would reward improper
behavior. More importantly, the record reflectatttWausau was able to conduct actual audits of
the Defendants after the Court ordered the pribaluof Defendants’ releant records on June
16, 2011 and September 15, 208edBackground Section I'¥upra) Defendants’ conclusory
allegations do not raise a genuine dispute\tfafisau used actual, not estimated, figures after
receiving audited informain from the Defendants.

Defendants claim that Wausau failed tthenticate the recordssubmitted, but do not
actually challenge the authentictf these documents. Thisdshyper-technical argumengde
Def.’s Response Mem. at 14: “Athugh ‘this defect is rather taabal, either an affidavit or
sworn testimony averring to the facts requiredRuaye 803(6) is necessary for admissibility
under the Federal Rules.”) There is no reasatott the authenticity or reliability of the

records Wausau produced. The reply declamatof Martens and Gauthier duly authenticate
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them. Furthermore, Defendatsthenticated the loss runs, paiaudit worksheets and reports,
retrospective invoices, and policies thelwss in their discovery responseSegShyer Reply

Decl. 11 22-33; Ex. 8.) Defendants also admiittarious definitions in the policies (Def.’s
Response to Pl.’s Rule 56.1 Stmt. 11 4, 5, 13161448-49) , the components of the New York
Surcharge and total New York policy premiulah. ([ 50-52), the issuance of valuation dates of
various invoices and retrosgtive premium adjustmentsl( 1 18, 19, 28, 29, 79-82, 88-90,
138-139, 149-150, 171), and the formulas for calwogd retrospective premium under the 019
Rating Planid. 11 43, 118-119). Having admitted this information, Defendants cannot in good
faith challenge the authenticity of the documents that contain it.

Defendants further argue that the attudits for the 019 and 010 policies are
inadmissible because they were conducted “in these of litigation.” In this case, unlike the
cases that Defendants cite, the fact thaathdits were conducted after the commencement of
litigation does not make them unreliable. MastsrReply Declaration and exhibits clearly show
her methodology in conducting the audits. ©hé/ reason the audits were conducted during
pendency of litigation was Defendants’ refusgbtoduce their records earlier, as required by the
policies. The Court had to “soder” the production of these reds. This is not a reason to
prevent admissibility or thedCirt’s review. If accepted, Dafdants’ position would allow an
insured to prevent an insurer from collecting prens by (i) refusing to turn over records for an
audit, (ii) forcing the insurer to bring an actitmobtain the recordsnd (iii) then claiming any
subsequent audit is inadmissible as “conductedercourse of litigation.” For good reason, this
cannot be the law.

Finally, Defendants claim that Wausau donesexplain the connéon between Liberty

and Wausau, and why Liberty’s name appearsadngd on the policies. This last-ditch argument
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is entirely baseless. The record reflects that Wausau is a subsidiary of Liberty (see, e.g., Gauthier
Aug. Decl. Ex. 2.), and Defendants concede elsewhere that Wausau is part of Liberty. (see

Schlesinger July Decl. q 5: “Oxford presented a proposal on behalf of Wausau (now Liberty).”)

CONCLUSION

For the foregoing reasons, the Court grants Plaintiff’s motion for summary judgment.
The Court denies Defendants’ motion for reconsideration of the Court’s November 21, 2011
Order, and denies Defendants’ cross-motion for summary judgment. Plaintiffis entitled to the
following damages. (1) $1,749,327 plus interest from the 018 Policy Defendants, jointly and
severally, calculated as follows: $1,498,955 plus 9% interest from October 11, 2010 to the entry
of judgment, and $250,372 plus 9% interest from October 6, 2011 to the entry of judgment. (2)
$4,121,192 plus interest from the 019 Policy Defendants, jointly and severally, calculated as
follows: $1,466,621 plus 9% interest from October 11, 2010 to the entry of judgment, and
$2,654,571 plus 9% interest from December 12, 2011 to the entry of judgment. (3) $851,814.80
plus interest from the 010 Policy Defendants, jointly and severally, calculated as follows:
$252,950.80 plus 9% interest from September 8, 2010 to the entry of judgment, and $598,864,
plus 9% interest from December 12, 2011 to the entry of judgment. The Clerk of Court is
directed to enter judgment and close this case.
Dated: New York, New York

March 28, 2014

SO ORDERED

@/léﬁzr

PAUL A. CROTTY /
United States District Judge
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