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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
VICTOR MARTINEZ,
10Cv. 7561(RPP)
Petitioner, 0&Cr.591(RPP)
-against-
ORDER & OPINION
UNITED STATES OF AMERICA,
Respondent.
___________________________________________________________ X

ROBERT P. PATTERSON, JR., U.S.D.J.

On September 11, 2010, Petitioner Victor Magtirf“Martinez” or “Petitioner”), pro se
submitted a petition of habeas corpus seekin@tate, set aside or correct his sentence pursuant
to 28 U.S.C. § 2255. Martinez also submitted a omoftdr discovery pursuant to Federal Rule of
Criminal Procedure (“Fed. R. Crim. P.”) 6, seekiganscript of the grand jury proceedings in
his case. For the following reasoMgartinez’s motions are denied.

|. PROCEDURAL HISTORY

On July 17, 2006, Martinez was indicted on oaert of conspiracy tdistribute heroin
in violation of 21 U.S.C88 812, 846, 841(a)(1), and 841®)A). On October 11, 2006,
attorney Samuel Braverman (“Braverman”) endegia appearance on behalf of Martinez. (ECF
No. 75.} On October 23, 2006, Martinez submitted a motion to suppress physical evidence
obtained from a search of his ajpaent, and for production of Bradwgaterial in the
Government’s possession. (ECF No. 891 December 18, 2006, the Court orally denied
Martinez’s motion to suppress the evidence, concludinghlkatearch was conducted after

Martinez signed the consent form. (Tr.xéc. 18, 2006 Evidentiary Hr'g at 105-06.) On

! Citations to “ECF No.” refer to entries in the SDNYe&fonic Case Filing System for docket number 06 Cr. 591
(RPP) unless otherwise indicated.
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August 22, 2007, the Government filed a superseiditigtment (the “Indictment”) in the case,
again charging Martinez with orm®unt of conspiracy to disbute heroin, and specifically
alleging that Martinez supplied heroindo-conspirators in #harea surrounding Longwood
Avenue and Fox Street in the Bronx, and thatdmcealed $7,500 in a refrigerator located in an
apartment on Beck Street in the Bronx. (ECF No. 196.)

Martinez’s trial began on September 4, 2007. On September 11, 2007, the jury returned a
guilty verdict against Martinez on the single coumthe Indictment. Following the verdict,
Martinez moved to set aside the jusrdict pursuant to Fed. R. Crifa. 29, or in the alternative,
for a new trial pursuant to Fed. R. Crim. P. 33, arguing that the verdict was an unreasonable
conclusion in light of the evidence presented, spadly “the credibility of the witnesses, their
inconsistencies exposed upon cross-examinatrahtree failure by the Government to introduce
physical evidence which tendeddorroborate the claims of tle®operating withesses.” (ECF
No. 210 at 1.) On September 28, 2007, the Giemted the motion, concluding that there was
adequate evidence for the jury to conWtartinez. (ECF No. 217.) On March 4, 2008,
Martinez was sentenced to 262 months of imprisemt, to be followed by a five-year term of
supervised release, and a mandatory $100 spessaksment. (ECF No. 264.) In calculating
Martinez’s sentence, the Couldtermined that a four-poiteadership enhancement applied
pursuant to 8 3B1.1(a) of the Sentencing @lins, because Martinez was the leader or
organizer of criminal activitynvolving five or more partipants. (Tr. of Mar. 4, 2008
Sentencing Hr'g at 28.) The Court also deterdithat the conspiradgvolved between three
and ten kilograms of heroin, (Sekat 13, 32.)

On March 11, 2008, Martinez appealed the Court’s final judgment, arguing that he was

deprived of a fair trial based on commentdmay the Court during iattorney’s summation,
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and that he was improperdgntenced. On March 3, 2009, the Second Circuit affirmed this

Court’s decision in a summary order. $émted States v. Titd313 Fed. App’x 402 (2d Cir.

Mar. 3, 2009). On June 2, 2009, Martinez’s motmma re-hearing en banc was denied. On
November 2, 2009, the Supreme Court denisgktition for a writ of certiorari. Sddartinez

v. United States130 S. Ct. 528 (2009). Braverman représgmartinez during all stages of the

case, from pre-trial procegs through direct appeal.

On September 11, 2010, Martinez, prosémitted a petition for habeas corpus relief
pursuant to 28 U.S.C. § 2255. Therein, Martinkgas that: (1) the evidence seized from his
apartment was unlawfully obtained and should Hzeen suppressed; (2) his indictment was
fraudulent because it was not based on suffi@eidence to show probable cause; (3) his
conviction was based on insufficient eviden@g;the four-pointeadership sentencing
enhancement was erroneously applied; and &)léiense counsel was ineffective for failing to
raise these and certain other issuesulting in a violation of higghts under the Fifth and Sixth
Amendments. Martinez requests that the Cowmighnis petition, permit an evidentiary hearing
on the claims, and vacate his sentence and camwvic{Pet'r's Mot. to Vacate (“Pet’r Mot.”) at
12.) Martinez also submitted a motion for discovery pursuant to Fed. R. Crim. P. 6, seeking “a
copy of the grand jury testimony of any and algrnment witnesses who went before the grand
jury which indicted him; that provided testimoalgout him” in order to prove defects in the
Indictment. (Pet’r's Mot. for DisdPursuant to Fed. R. Crim. P. 6 (“Pet’r Disc. Mot.”) at 2.) On
June 21, 2011, the Government filed an oppostiadartinez’s motions, requesting that the
Court deny Martinez’s petition dfabeas corpus and motion &atditional discovery. (Gov't's

Mem. in Resp. to Pet’r's Mot. for Habeasros Relief (“Gov’t's Mem.”).) On August 22,



2011, Martinez submitted a reply to the Governtisebrief. (Pet'r's Mem. Responding to
Resp’t’'s Mem. (“Pet’r Reply”).)
II.FACTS

At trial, the Government presented thditeeny of four of Martirez’'s co-conspirators, as
well as two law enforcement agents who parti@dah the investigation. The co-conspirators
testified about the operations of the heroinriistion network and thepersonal interactions
with Martinez. Specifically, thy testified that from in asbout 2001 to July 2006, Martinez,
a/k/a “Butchie” or “Butch,” wa the leader of a narcoticsttibution network. The network
distributed heroin in the vigity of Longwood Avenue and 1566treet, between Fox and Kelly
Streets, in the Bronx, New Yo(khe “Longwood vicinity”). Matinez controlled and supplied
heroin to the individuals that worked in tmstwork, determined where and when the workers
could sell and what percentagetloé sale each individual coulake, and received a portion of
the proceeds from all heroin sales.
A. The Testimony of Henry Tilo

The first co-conspirator to téfstwas Henry Tilo a/k/a “Dog” (Tilo”). Tilo testified that
he grew up with Martinez ithe Longwood area of the SouthoBx. (47.) In 2000, Martinez
approached Tilo and asked him if he wanted to sell heroin. (58.)adnéed, and began selling
on Longwood Avenue, in between Fox and Beckestr¢61.) Initially,Tilo would receive the
heroin from Martinez’s friend$Sunday” and “Little Mike.” 68.) He would receive between 10
and 30 “bundles’of heroin at a time. (60.) Each glassbag of heroin would be marked with a

stamp to indicate its brand. (61.) The hetbit Tilo received was miged with the “Suzuki”

% The following is a summary of the evidence presented ht isations in this section are to the Trial Transcript,
Sept. 4-11, 2007.

3 A “bundle” of heroin consists of ten glassine bags filled with heroin. (60.) Each bag sells for $10, and a bundle
costs $100. (61.)
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brand. (61.) After selling the han, Tilo would keep 15% of thproceeds for himself, and give
the rest of the money to “Sundagid “Little Mike.” (64.) Ater six months or a year, Tilo
began receiving heroin directlyom Martinez. (66.) H&ould receive between 50 and 60
bundles at a time, which would taken about two days to sel(66.) He would keep 15% of
the proceeds, and give the remaining 85% to izt (72.) This continued until April of 2001,
when Tilo was involved in a shooting. (72.) TWent to jail as a re#uof the shooting, and was
incarcerated for sevdrmonths. (73.)

When he returned to the neighborhooitlh Tound out that other people working for
Martinez were now making 25% off of each bundkat thhey sold. (88.) Tilo approached
Martinez and asked him about thesyd Martinez told Tilo thdte too would get 25% when he
started working again. (89.) Tilo beganlisgl again under this nearrangement, obtaining
heroin from Martinez approximately every two day89.) At that timethe heroin Tilo would
receive bore stamps that read “8kiz and “24/7.” (89.) Martinezold Tilo where he could and
could not sell heroin in the ighborhood. (95.) One location thaas off limits was the area in
front of Martinez’s brother’s pizza shop on Lormyd Avenue, just east &fox Street. (95.)

As sales began to increase, Martinez tald that he would not be giving him heroin
directly anymore, and instead, Tilo wouketeive it from Christian Balseca a/k/a “Spell”
(“Balseca”). (97.) At this point Tilo was liag approximately 100 bundlesf heroin every two
days. (98.) Thereafter, Tileceived heroin from Balseca for six months to a year, and then
began receiving heroin directfsom Martinez again. (99.Tilo had a number of people
working for him on the street who would actuaiiyake the hand-to-handroén sales, including
Frankie Gonzalez a/k/a “Franki€'Gonzalez”), Javier Coraliey a/k/a “Tego” (“Coralieng”),

and Elizabeth Cintron a/k/a “LiZ“Cintron”). (98-99, 185-187.)These individuals were known
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as “pitchers.* Alvin Sanchez a/k/a “Papo Swing” (“Behez”), also worked for Tilo, but was
allowed to receive heroin directly from Martinag well. (102.) Hector Matos a/k/a “Cuso”
a/k/a “Green Eyes” (“Matos”), received herdiom Tilo and Sanchez and passed it down to the
pitchers, but would also pitch himself. (10&pnzalez, Coralieng, and Cintron worked directly
for Sanchez and Tilo, but everyone ultimately work@dViartinez. (104.) Salvador Otero a/k/a
Fat Papo (“Otero”), also received herdinectly from Martinez to sell. (94.)

Generally, Tilo would receive the heroinelitly from Martinez.Tilo would then pass
this heroin on to Sanchez, who would distribute ithe pitchers on therset to sell. (108.)
After the heroin was sold, each of the pitcheosild take a certain percentage. Tilo would then
take a percentage for himself, and give teai@der of the money back to Martinez, who he
referred to as “the boss.” (113.) Tilo contidue sell heroin for Martinez until approximately
February 2005. (116.)
B. The Testimony of Detective Clarence Fredericks

Detective Clarence Fredericks (“Fredericksfthe New York Police Department (the
“NYPD") testified next at trial. Fredericksstified that he had worked for the NYPD for 16
years, and had been a detective since 1999. (178.) He testified that he was assigned to the
Bronx narcotics major case unihdathat in July 2004 he began iamestigation of Martinez for
heroin distribution. (178-79.) The investigation focused on the area of the South Bronx in the
vicinity of Longwood Avenue, specificallydngwood Avenue betwedeck Street and Fox
Street, as well as Beck Street betweentiSteet and Longwood Avenue, and Fox Street
between 156th Street and Longwood Avenue. (18hg investigation kted for almost two

years, until May 2006, during which time undercooficers made over 6Qifferent purchases

* Tilo testified that “[a] pitcher is the one that goes dods the hand-to-hand combattie corner. He'’s the one
that has a bundle of heroin and distributed it to the heroin addict . . . .” (103.)
6



resulting in a total of approxiately 300 bundles of heroin1§0-81.) A portion of the heroin
purchased by the undercovers bibre “Suzuki” stamp. (184.)

Fredericks personally conducted surveit@nvideo surveillance, undercover buys, and
background checks of individuadho had been arrested in Miaez’'s neighborhood. (179.)
Video surveillance was taken by Fredericks fiaside his vehicle, using a handheld camera.
(189.) Approximately ten such videos were takal of which were admitted into evidence at
trial. (190.) One video shows 2dieng, Tilo, Sanchez, and otheogether in the vicinity of
Longwood Avenue on September 13, 2004. (207-093nother, taken on September 29, 2004,
Coralieng is seen making a hand-to-hand hesala. (206.) Anotherideo taken that day
shows a group of people waiting in a “cheese fine’purchase drugs. (23 Fredericks also
testified that when the police arrestedriaez on July 18, 2006, they found $7,500 in cash
inside a refrigerator in th@om Martinez was found in. (246.)

C. The Testimony of Christian Balseca

Balseca was the second co-conspirator to testifgial. He testified that he started
selling heroin for Martinez on Fox Streetlate 2002, and continued selling until July 2003.
(268.) Balseca was working as a livery cab@riand initially, Martiez would call him for
rides. (278.) Eventually, Balseca had a conviensatith Martinez about selling heroin, and the
two came to an agreement whereby Balseca wealeive heroin from Martinez, and distribute
it to a number of pitchers who would make Hand-to-hand sales. Balseca would allow the
pitchers to keep 15% of the proceeds from the sales, keep 10% for himself, and give the
remaining 75% back to Martinez. (280-81.) niiteez subsequently gave Balseca 30 bundles of

heroin bearing the stamp “24/7,” which Balseca handed off to a pitcher named “Psycho.” (282-

® Fredericks testified that a “cheese line’ refers to a group of people waiting for the purpose to, in one area, to
purchase narcotics.” (217.)
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83, 285.) Once all of the heroin had been d&dseca took his percentage, paid “Psycho,” and
gave the rest of the money to Martinez. (283-84ffer this transactin, Martinez continued to
supply Balseca with heroin, giving him betwéghand 70 bundles at a time. (285.) Balseca
would pass the heroin off to a pitcher named “Crazy” and another pitcher named “Fat Bastard” to
sell on the street. (286.) Balseca was introdtieekdese people by Tilo, who was also working
for Martinez at the time. (288-89.) Tilo waluhlso receive heroindm Martinez, and used
pitchers, including Matos, to sell for him291.) Balseca and his pitchers would have the
morning shift, which lasted from 6:00 a.m. until 5:00 p.m. (291-92.) Tilo and his pitchers would
then arrive, and sell during timght shift, from 5:00 p.m. on(292.) At the height of his
business, Balseca was selling 80 to 100 bundles of heroin a day, all of which was supplied by
Martinez. (294.)

In January 2003, Balseca asked Martinez ictnveld take on moreesponsibilities in
order to make more money. (297.) Martinez agreed to give Balseca more work, and Balseca
began taking on some of the responsibilittest Martinez had heldreviously. (297.)
Specifically, Balseca would receive a large amaiiteroin from Martinez, and distribute this
heroin to Tilo, and four or¥ie other individuals who lived idifferent neighborhoods. (298-99.)
Balseca would also be responsible for collectregmoney from these individuals and returning
it to Martinez. (298, 304.) In return for thaeereased responsibilities, Balseca received an
increase in the percentage heuld retain. (300.) He now wastiled to 15% of all sales made
by his pitchers in the Longwood vicinity, wilf5% going to the pitchers and the remaining 70%
to Martinez. (301.) In addition, Balseca betmget more and more heroin from Martinez;
generally between 600 and 1500 bundles at a t{i®@1.) In one instance, Martinez provided

Balseca with 2,650 bundles of heroin. (301.) Baseculd pick the heroin up from Martinez in
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a number of places; often times itsva Martinez’'s home. (302.) He would meet Martinez once
or twice a week to drop off money. (308Bplseca himself was making between $1,500 and
$2,000 a day at this time. (305.) He considéretself the “number two” in the organization,
behind Martinez who was the “number one.” (32Bglseca stopped selling heroin for Martinez
on July 28, 2003. (325.)
D. The Testimony of Elizabeth Cintron

Cintron worked as a pitcher and a “test@rMartinez’s organization between 2004 and
2005. (403.) Cintron was a heroin addittonused to purchase “Suzuki” and “Bar Cdde”
heroin in the Longwood vicinity two to the times a week in 2003. (394-96.) She would
purchase the heroin from Sanchez, Matos, Geazdlilo, and Otero. (397.) In December 2004
she approached Sanchez and asked him if aiid sell heroin. (397.) Sanchez eventually
supplied her with a bundle of heroin, and told tmat when she finished selling the bundle, she
was to keep $10 for herself, and give the remgi®90 to him. (398.) Cintron followed his
directions, and soon was selling every day in the vicinity of Longwood Avenue and Fox Street.
(399.) Cintron began receiving heroin fromtila Gonzalez, Tilo, and Otero in addition to
Sanchez. (401.) She would receive both “Siizakd “Bar Code” brads. (401-02.) Cintron
worked in the evening, and would sell about seven or eight bundles of heroin a day. (400.)

On one occasion in December 2004, Cintisked Sanchez for heroin to sell, and
Sanchez told her that he didh@ave any. (405.) Sanchez thed “let me call Butch,” and
called someone on the phone. (405-06.) Duttiregensuing conversation, Cintron heard
Sanchez say “let me go and get the candy.” (48&t¢r hanging up the phone, Sanchez left, got

in a cab, and returned 45 minutater with heroin. (407.) Oanother occasion in the middle of

® The transcript incorrectly refers tBar Code” as “Barco.” When Cintromas asked how to spell that particular
brand name, she spelled it “B-A-R-C-O-D-E.” (426.)
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December 2004, Cintron received a ride home from Tilo at around 11:00 p.m. (409.) After
picking Cintron up on the corner of Longwood Awe and Fox Street, Tilo proceeded to the
corner of 156th Street and Beck Street, parked the van he was driving on 156th between
Beck and Kelly. (410.) Sooneheafter, a black car pulled bphind Tilo’s van and parked.
(411-12.) Tilo got out of his van, and walkedivel it to meet Martinez, who had emerged from
the black car. (412.) Cintron watched as Mazihanded Tilo a brown paper bag. (413.) Tilo
then returned to the van, took two bundles afZi&i” brand heroin out of the brown paper bag,
and handed them to Cintron. (414.) In January of 2005, due to an increase in police presence in
the Longwood vicinity, Cintron epped selling heroin on Longwoddenue and Fox Street, and
began selling out of her house at 1227 Bronx RAveenue. (403.) Sahez also lived at 1227
Bronx River Avenue, and continued to sup@iytron with heroin to sell. (405.)
E. The Testimony of Hector M atos

Matos started selling heroin in 2003 aftemees introduced to Tilo and Sanchez by a
mutual friend. (479-80.) When Matos first miéb and Sanchez, they were selling “Suzuki”
brand heroin on the corner of Longwood Avenue laoxl Streets. (481-8R After establishing a
friendship with Tilo and Sanchez, Matos begamkivay for them as a pitcher, selling heroin
early in the morning. (482-8388.) Initially, Matos sold between five and ten bundles of
heroin a day. (484.) Matos would keep $10 from every bundle he solgivarnthe rest of the
proceeds to Tilo or Sanchez, who would ghgsmoney on to Martinez, who had supplied the
heroin. (484-85.) Matos continued to sell heroin, and by 2004 he was selling between 20 and 40
bundles a day. (491.) Matos was working direfityTilo at this point, and Tilo “promoted”

him, bringing in pitchers, includg Cintron, to work under Matos $leat Matos wouldn’t have to
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make hand-to-hand sales anymore. (491.)eNery bundle sold by one bfs pitchers, Matos
would pay the pitcher $10, keep $5 for himsaifd give the remaining $85 to Tilo. (492.)

On one occasion in 2004, Titalled Matos and told himah neither Tilo nor Sanchez
was available, and that Matos was to go and pck quantity of heroin from Martinez at the
corner of Longwood and Beck. (493.) When Matosved at that inteestion, he saw Martinez
in a gold BMW. (493.) When he approacheel tlar, Martinez said “look, it's there, in that
baggy, the cheese doodle baggy.” (493.) Matbisenwa cheese doodle bag on the floor board
of the BMW, and picked it up. (494.) Insidéthe bag was 30 bundles of “Suzuki” brand
heroin. (494.) On two or three othercasions, Matos would accompany Sanchez when he
picked up heroin from Martinez. (495.) Matwould walk with Sanchez to Martinez’s house,
and wait outside while Sanchez entered. (498hen Sanchez exited the house, he would come
out with “Suzuki” brand heroin. (495.) Game occasion, Matos was at Sanchez’s house
smoking marijuana when Sanchez told him he exgecting a delivery dieroin. (496.) Later
that day, Martinez stopped I8anchez’s house in the gold BMW. (496.) Sanchez went
downstairs, and when he returned, he had hevitinhim. (497.) Matos stopped selling heroin
in January of 2005 after Sanchez’s louss raided by the police. (502.)

F. The Testimony of Fitzroy Robinson

Detective Fitzroy Robinson of the Drug Erdement Agency (“DEA”) testified about the
arrest of Martinez. On July 18, 2006, Martineas arrested at 774 BleStreet, Bronx, New
York. (549.) When the officers arrived aathocation, they knocked on the door and a male
answered. (550.) The officers explained thay were looking for Victor Martinez, and the
male indicated that Martinez was in the back ramrthe apartment. (550.) When the officers

reached the back room, which was a smalrbem, they found Martinez with a female
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companion. (550.) Martinez gawgitten consent to a search of the apartment, and the officers
proceeded to search the bedroom and thedivdoom. (552.) The officers recovered $7,500 in
cash from a small refrigerator ihe bedroom, and a Ziploc bagntaining several rubber bands
from the night table. (552-57.)
1. LEGAL STANDARD
Martinez is proceeding pro,s&nd thus his submissions will be “liberally construed in his

favor,” Simmons v. Abruzzo49 F.3d 83, 87 (2d Cir. 1995) (citing Haines v. Kerdé4 U.S.

519, 520 (1972)), and read to “raise the strongegiments that they suggest,” Graham v.

Henderson89 F.3d 75, 79 (2d Cir. 1996) (citatiomitted). 28 U.S.C. 8§ 2255 provides, in
pertinent part:

A prisoner in custody undesentence of a court estsbed by Act of Congress
claiming the right to be released upoe tiround that the sentence was imposed
in violation of the Constitution or laws ¢iie United States, or that the court was
without jurisdiction to impose such sentencethat the sentee was in excess of

the maximum authorized by law, or is otherwise subject to collateral attack, may
move the court which imposed the sentetweracate, set aside, or correct the
sentence.

28 U.S.C. § 2255.
“[P]risoners seeking habeas relief must not only prove that constitutional violations
occurred at trial, but alsodhsuch errors caused subsrrejudice or a fundamental

miscarriage of justice.”_Ciak v. United Staté9 F.3d 296, 301 (2d Cir. 1995). A collateral

challenge brought under § 2255 is subject td'phecedural default rule,” which “prevents
claims that could have been brought on diegigieal from being raisexh collateral review

absent cause and prejudicélick Man Mui v. United State$14 F.3d 50, 54 (2d Cir. 2010); see

alsoMarone v. United State&0 F.3d 65, 67 (2d Cir. 1993) (“Indaber to raise a claim that could

have been raised on direct appeal, a § 2258qetr must show cause for failing to raise the
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claim at the appropriate timaa prejudice from the alleged error.”). An ineffective assistance
of counsel claim is not subject to the proceddedhult rule, and “make brought in a collateral
proceeding under 8§ 2255, whether or not the petti could have raised the claim on direct

appeal.” _Massaro v. United Staté88 U.S. 500, 504 (2003).

V. DISCUSSION

Martinez raises four grounds for vacating histeace: First, he claims that his Fourth
Amendment rights were violated. Second, laéne that the Indictrmg was defective for
insufficient evidence, and constitutes fraud upon tberC Third, he claims that the jury verdict
and sentencing enhancement were not based on sufficient evidEnceth, he claims
ineffective assistance of counsel for failuredse these, and certain other claims, and to
practice due diligence. Martinez also seeksadisty of the grand jury testimony in order to
support his claim that the Indictment was defective.
A. Claim of a Fourth Amendment Violation

Petitioner argues that “[tlheigare of his person and the arrasd search were illegal in
violation of the fourth amendment,” and thue #vidence seized as a result of the July 18, 2006
apartment search was “fruit of a poisonous [tJre®l must be suppressed. (Pet'r Mem. at 5.)

The Fourth Amendment protecfihe right of thepeople to be secuie their persons . .
. against unreasonable searchessaizures.” U.S. Const. amend. “In enforcing the Fourth
Amendment’s prohibition against unreasonablgrshes and seizures, the [Supreme] Court has
insisted upon probable cause as a minimum reapeing for a reasonable search permitted by the

Constitution.” _Chambers v. Marone¥99 U.S. 42, 51 (1970). Evidence seized without

probable cause — the quantum of evidence “whiohld warrant a man of reasonable caution in

" These claims will be considered and discussed separately.
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the belief that a felony has been committed” -y ina excluded and may not constitute as proof

against the defendant. Wong Sun v. United St&8@&5 U.S. 471, 479, 484 (1963) (internal

citations omitted).

Application of the exclusionary rule indHace of a Fourth Amendment violation is not
compulsory, but instead depends on the “efficafde rule in deterring Fourth Amendment
violations in the future as well as a deternimathat the benefits of deterrence outweigh the

costs.” _United States v. Rg€P6 F.3d 56, 64 (2d Cir. 201@uoting_Herring v. United States

555 U.S. 135, 140-41 (2009). For example, the exclusionary rule doggphotasituations in
which evidence was obtained based on an objégtieasonable good-faith belief that a search

or seizure was in accord with the Fourth Amendment. UBeted States v. Leod68 U.S. 897,

909 (1984) (permitting the introduction of evidernobtained as a result of a reasonable, good-
faith search, regardless of the defective searchawg). Such an inquiry into the good-faith of
the officers conducting the search‘onfined to the objectivelyascertainable question whether
a reasonably well trained officer would have kndivat the search was illatjin light of ‘all of

the circumstances.” Herrin®55 U.S. at 145 (quoting Lep#68 U.S. at 922 n.23).

Consequently, an officer’s objectively reasonable&ance on a subsequently invalidated search
warrant is not grounds for suppragsgihe resulting evidence. Leat68 U.S. at 922. Here, the
officers who arrested Petitioner acted in good fgitlisuant to the arrest warrant that was issued
after the grand jury returned its indictment. Thaxgen if there was a it in the Grand Jury
proceedings, which there was not, (8€ea, Section IV.B), the exakionary rule would not
apply to the evidence seized in this case.

Furthermore, voluntary consent of a persatatized to grant such consent is a well-

established exception to the wat requirement. “[S]o long dlse police do not coerce consent,
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a search conducted on the badisonsent is not annreasonable search.” United States v.

Hernandez85 F.3d 1023, 1028-1029 (2d Cir. 1996) (intemiations omitted). Here, the arrest
warrant did not serve as the legal basis fergbarch of the apartment where Petitioner was
arrested. Instead, the officers searched thetment only after receiving oral and written
consent from Petitioner. At the Decemi8& 2006 suppression hearing, the Court denied
Martinez’s original suppression itnan and determined that his consent was validly given. (Tr.
of Dec. 18, 2006 Suppression Hr'g at 105-06.}itlBaer does not now asrt any new factual
allegations which suggest that thel not indeed validly conseniherefore, his claim under the
Fourth Amendment fails as a matter of law.
B. Claim that the Indictment is Defective

Martinez argues that the evidence presentddet@rand Jury failed to establish probable
cause that he “committed a [d]rug offense ‘[p]rior’ to his arrest.” (Pet'r Mem. at 5.) A motion
alleging a defect in the indictment or informatiomust be raised before trial . . . but at any time
while the case is pending, the coomay hear a claim that the indictment or information fails to
invoke the court’s jurisdiction or tstate an offense.” Fed. R.i@r P. 12(b)(3)(B). A defendant

waives the right to challenge thaliotment if he fails to raise it prior to trial. United States v.

Harley, 682 F.2d 1018, 1021 (D.C. Cir. 1959). In Harléne defendant argued that the
indictment was defective because the governrfaletd to introduce any evidence before the
grand jury that the substance he allegedly s@ld in fact heroin anttherefore the evidence was
insufficient to support the grarnary’s probable cause findingahhe distributed or possessed
heroin. _Id. The court found that the defendantiwea this right by waiting until his post-
conviction appeal to chalge the indictment. IdAn exception to this rule may be made on a

showing of good cause. Fed. R. Crim. P. 12(&)0od cause exists whémere is an abuse of
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discretion or a clear legal error by the courtameasonable excuse for the defendant’s failure to

bring the claim at an earliime. United States v. Kopp62 F.3d 141, 143 (2d Cir. 2009);

United States v. Klum®b36 F.3d 113, 120 (2d Cir. 2008). fieetive assistance of counsel

could form a basis for “good cause” within theaming of Fed. R. Crim. P. 12(e). However,
because Martinez’s claim is nitégss, ineffective assistance ajunsel does not provide a valid
basis for relief.

Generally, even in the absence of a waiaerindictment valid on its face cannot be
challenged on the ground that the grand jurydaotethe basis of inadequate evidence. United

States v. Calandrd14 U.S. 338, 345 (1974); &ello v. United States850 U.S. 359, 409

(1956); sedJnited States v. Casamien887 F.2d 1141, 1182 (2d Cir. 1989) (finding the

indictment valid on its face and dismissing lrage to the indictmenthere the defendant
alleged that the government merslynmmarized the evidence against him for the grand jury).
“The grand jury’s sources of information are widdrawn, and the validity of an indictment is
not affected by the character oétavidence considered.” Caland4d4 U.S. at 344-345. Even
where all the evidence before the grand jurynighe nature of ‘hearsa” the Fifth Amendment
requires nothing more than an indictment, valid on its fae&jrned by a legally constituted and
unbiased grand jury. Costell®50 U.S. at 363. The Court_in Costellent on to note that
establishing a rule permitting defendants to chakeindictments on the ground that they are not
supported by adequate or competent evidenagdyoun counter to the whole history of the
grand jury institution, in which laymen conduct thieiquiries unfettered btechnical rules.”_1d.

at 364.

8 An indictment is valid on its face \eh it meets the basic pleagirequirements set forth by Fed. R. Crim. P. 7,
which requires only “a plain, concise, and definite wnittéatement of the essential facts constituting the offense
charged.” Fed. R. Crim. P.c¢j(1); United States v. PereZ75 F.3d 164, 166 (2d Cir. 2009). Here, the Indictment
clearly alleges Martinez’s participation in a conspiracy to distribute heroin.
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Further, a review of the evadce presented to the grand jurthis case demonstrates
that the Government presented sufficient evigeto support the Indictment. Fredericks
testified to the grand jury that a confidentrd#brmant told him that Martinez controlled and led
the sale of heroin in the alledjarea. (Tr. of July 17, 2006 Gradary Proceedings at 4-5.) In
response to this tip, Fredericksnducted a large-scale investiga to gather more information,
spanning over two-years and indlogl 70 to 75 undercover drug buys. @ti5.) In the course
of his investigation Fredericks made a humifearrests, and tbe cooperating witnesses
provided information about theirlegionship and interains with Martinez, implicating him in
the crime charged._(lét 11-15.) While Fredericks newsitnessed Martinez selling drugs,
multiple times during the course of his sunailte he observed Martinez in the vicinity of
where the drugs were being sold, and the codipgravitnesses informed him that Martinez was
“the boss.” (Idat 14-15.) This evidence alone wafisient for the grand jury to establish
probable cause for the Indictment.

In his motion, Petitioner cites to portiookFredericks’s trial testimony in which
Fredericks acknowledges that during his videweillance he never obserd Martinez selling
or buying narcotics, or generatady direct evidence of Martinezisvolvement in the selling or
buying of heroin. (Pet’r Mot. at 4.) Howeveraak of direct evidencis not a bar to a grand
jury’s finding of probable causeMoreover, any potential defeict the grand jury proceedings
would be deemed harmless in light of the jury’s unanimous verdict — beyond a reasonable doubt

— that Martinez was guilty of th&harge in the Indictment. Sémited States v. Mechanik75

U.S. 66, 70 (1986) (“Measured byetbetit jury’s verdit, then, any error in the grand jury
proceeding connected with the charging sieci was harmless beyond a reasonable doubt.”);

United States v. Morrisqri53 F.3d 34, 55 (2d Cir. 2002)r{(fling the jury’s guilty verdict
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against the defendant rendered harmless anyresuolting from the grand jury’s use of perjured
testimony and altered tape redimgs to indict him).
C. Insufficient Evidence for Conviction Claim

Martinez next claims that the jury had insciéint evidence to convict him. (Pet’r Mot.
at 6.) In support of this gument he cites Fredericks’s triastimony; specifically, testimony
regarding the lack of direct evidence of Petitioner’s involvement in the selling or buying of
heroin uncovered during Fredericks’s inwgation, and the absence of drug trafficking
paraphernalia or pre-recordewney recovered from the apartment where Petitioner was
arrested. (Idat 6-7; Transcript of Sept-11, 2007 Trial (“Tr.) at 219-20, 248.)

A defendant raising a claim for sufficienof/the evidence supparg a conviction bears

a heavy burden. United States v. GasBt¥ F.3d 438, 459 (2d Cir. 2004). First, “the

factfinder’s role as weigher oe evidence is preserved thgh a legal conclusion that upon
judicial review all of the evience is to be considered irethight most favorable to the

prosecution.” _Jackson v. Virginid43 U.S. 307, 319 (1979). All reasonable inferences must

also be drawn in the Government’s favor. GasB6% F.3d at 459. In this way the factfinder’'s
responsibility to resolveonflicts in the testimony, to weighe evidence, and to draw reasonable
inferences from basic facts in left intact. Jackg®t8 U.S. at 319. The conviction must be
affirmed if, “any rational trieof fact could have found thessential elements of the crime

beyond a reasonable doubt.” United States v. H&®% F.3d 93, 103 (2d Cir. 2003); Jackson

443 U.S. at 319.
When reviewing the evidence, “pieces of evide must be viewed niot isolation but in

conjunction, and the jury’s veid may be based on circumstahgaidence.” _United States v.

D’Amato, 39 F.3d 1249, 1256 (2d Cir. 1994) (internal quotations and citations omitted). Here,
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the Government introduced ample evidence for the jury to establish proof beyond a reasonable
doubt of Petitioner’s guilt. _(Semipra Section Il.) Four co-conspias testified regarding their
first-hand knowledge of Petitiorie role as the boss of thematics operation. Two of these
witnesses were managers in Petitioner’s ingbasiness and received drugs directly from
Petitioner. Accordingly, there was ample ende from which a rational jury could have found
the essential elements of the crime beyond a reasonable doubt.
D. I nsufficient Evidence for Sentence Enhancement Claim

Petitioner claims that the Court did novhaufficient evidence to apply a four-point
leadership enhancement to his sentence, purtu8mB1.1(a) of the Sentencing Guidelines.
(Pet’r Mot. at 8.) Petitiondrases his claim of insufficient evidence on the lack of direct
evidence and reliance soledy witness testimony._ (Id.Petitioner also asserts that this claim is
not procedurally barred because he was represented by the same counsel at trial and on direct
appeal, representation he now claims weeffective. (Pet'r Reply at 3.)

A “collateral attack on a final judgment irceminal case is generally available under §
2255 only for a constitutional error]ack of jurisdiction in the seanhcing court, or an error of
law or fact that constitutes ‘a fundamentafled¢ which inherently results in complete

miscarriage of justice.””_Graziano v. United Stai&3 F.3d 587, 589-90 (2d Cir. 1996) (quoting

United States v. Bokyry3 F.3d 8, 12 (2d Cir. 1995). “[C]laims that the Court erred in applying

[sentencing] enhancement levels are neither constitutional, nor jurisdictional, nor do they raise
any ‘fundamental defect[s] which inherently reglilh a complete miscarriage of justice, nor
an[y] omission[s] inconsistent with the rudimant demands of fair procedure.” Ortega v.

United States897 F. Supp. 771, 782 (S.D.N.Y. 1995) (quoting Hill v. United St8&f U.S.

424, 428 (1962)). “[Albsent a complete miscage of justice, sucblaims will not be
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considered on a § 2255 motion where the deferfdéad to raise them on direct appeal.”
Graziang 83 F.3d at 590.
An exception exists, however, for sentengyugdelines challenges which take the form

of a Sixth Amendment inefféige assistance of counseach. Johnson v. United Stateéd 3

F.3d 815, 817 (2d Cir. 2002) (vacating defendant'gesece for ineffective assistance of counsel
where trial counsel’s failure tobject to a sentencing calctitan error likelyresulted in an

increase in defendant’s period of incarceration);Massaro v. United StateS38 U.S 500, 504

(2003) (holding that an ineffective assistanceminsel claim may berought in a collateral
proceeding under 8§ 2255, whether or not the petti could have raised the claim on direct
appeal). Martinez alleges that Braverman faitorebject to the imposition of the leadership
enhancement at sentencing, and failure to pregéis issue for direct appeal, constitutes
ineffective assistance of counséPet’r Mot. at 11.) Howevess Petitioner’s insufficient
evidence claim is meritless, his ineffective assise claim fails. There was ample evidence and
testimony presented at trial to demonstrate Metinez was the leadef the conspiracy.
Among other things (semupra Section Il), Martinez was specifically referred to as the “boss,”
(Tr. at 113), and “numbeme” in the organization, (ict 320); he told other workers where they
could and could not sell heroin (iat 95); and he distributedarge volume of heroin to his
workers, providing Balseca with 2,650 bundles on one occasion aloa¢ Jifl).
E. Claim of Fraud

Martinez requests that the court vacate the jury verdict pursuant to Federal Rule of Civil
Procedure 60(b) (“Rule 60(b)"), due to fraudrouitted on the court through false charges in the
Indictment. A Rule 60(b) main claiming fraud upon the courtnst available whn it attacks

the integrity of the underlyingriminal conviction._Se®odriguez v. Mitche)l252 F.3d 191,
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199 (2d Cir. 2001) (explaining thdte grounds asserted in papt of the Rule 60(b) motion

must have occurred in the course of the federal habeas proceedings, not in the litigation of the
conviction against which the petition is diregteddditionally, a Rule 60(b) motion “is limited

to fraud which seriously affects the integritytbé normal process of adjudication, and embraces
‘only that species of fraud whiadoes or attempts to, defilestbourt itself, or is a fraud

perpetrated by officers of the court so thatjtltkcial machinery canrigperform in the usual

manner its impartial task of adjudging cases.” United States v. BeBie®7 CR 639 (SAS),

2004 U.S. Dist. LEXIS 5722, at *8 (S.D.N.Y. Adr, 2004) (quoting Hadges v. Yonkers Racing

Corp, 48 F.3d 1320, 1325 (2d Cir. 1995)). Examplesarfduct that satisfies the definition of
fraud upon the court include “bribery of a judgeyjtampering, or hiring an attorney for the

sole purpose of improperly influencing the judge.” (dting United States v. Bu¢Rk81 F.3d

1336, 1342 (10th Cir. 2002) and In re Genesys Data Techs.204cF.3d 124, 130 (4th Cir.

2000)). Martinez’s allegatiortbat the Government knowingly alged Petitioner with a false
indictment and obtained a gié jury indictment without “ay evidence that Martinez was
involved in any criminal activity,” (Pet’r Mot 8-9), does not constitute fraud upon the court
under Rule 60(b).
F. I neffective Assistance of Counsel Claim

To establish a claim for ineffective assistarof counsel, a petitioner must show that
“counsel’s performance was deficient” and ttthe deficient performance prejudiced the

defense.”_Strickland v. Washingtot66 U.S. 668, 687 (1984). Counsel’s performance was

deficient if it “fell below anobjective standard of reasonablssieunder “prevailing professional
norms.” 1d.at 688. “[Clounsel is strongly presumiedhave rendered adequate assistance and

made all significant decisions in the exera$eeasonable professial judgment.”_Idat 690.
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When evaluating counsel’s conduttte court bears in mind theéttere are “countless ways to
provide effective assistance in any given case,’ana result, counsel is presumed to have acted

within a wide range of reasonable professil assistance. United States v. Aguig¥2 F.2d

555, 560 (2d. Cir. 1990) (internal citation omitted) petitioner must also show that the
deficiency in counsel’s performance had &eat on the result; that is, that the error was
prejudicial to the petitioner. _lét 691-96. Prejudice to tipetitioner is demonstrated by
“showing that counsel’s errors wese serious as to deprive ttlefendant of a fair trial,” and
that “there is a reasonable probbgy that, but for ounsel’s unprofessionatrers, the result of
the proceeding would have been different.” dtl687, 694. A reasonable probability exists

when confidence in the outcome is undermined. Mayo v. Hender8dn3d 528, 534 (2d Cir.

1994). A showing that counsel’s errors liadme conceivable effect” on the result is
insufficient. Strickland466 U.S. at 693.

Martinez claims that his counsel was ieetive for failing to challenge certain issues
throughout the course of the case, namely thapriar to trial, Braveman failed to challenge
the sufficiency of the Indictment and to raike Fourth Amendment isswf probable cause; (2)
Braverman failed to obtain the grand jury transcripts that reflected fraud committed by the
government and NYPD; (3) Braverman failedtgect to the four-point enhancement at
sentencing; and (4) Braverman fdil® appeal the Court’s denial of his motion for a new trial.
(Pet'r Mot. at 10-11.)

Counsel’s “failure to make a meritless arganndoes not rise toaHevel of ineffective
assistance” and “strategic chagamade after thorough investigatiohlaw and facts relevant to

plausible options are virtually unchetigeable.”_United States v. Kirsh4 F.3d 1062, 1071 (2d

Cir. 1995). As discussed supRetitioner’s claims that the Indictment was not based on a
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finding of probable cause, that the evidencenditisupport the jury’s vdict, and that the
sentencing enhancement was improperly applied to him, are meritlessuf8@&ections
IV.B, IV.C & IV.D.) His alleged failure to obtain the grand jurgnscripts is also meritless, as

discussed infra (Seenfra, Section IV.G.) In his pre-tdanotion to suppress the evidence,

Braverman raised the Fourth Amendment isand,argued it in front of the Court on December
18, 2006. The motion was denied. Finally, after@overnment concluded its case, Braverman
filed a motion under Fed. R. Crim. P. 29 for a iaal and renewed his motion for acquittal. In

his post-trial motion for setting i@® the jury verdict pursuant to Fed. R. Crim. P. 29, Braverman
argued that there was insufficient evidence upon which the jury based its verdict. Braverman’s
decision not to appeal the Cdardenial of his Fed. R. Crinf. 29 motion was not unreasonably
deficient, as the claims underlying the motions weegitless and would have been rejected as a

matter of law._Se#lcGrath v. United State$0 F.3d 1005, 1006, 1010 (2d Cir. 1995) (denying

petitioner’'s habeas corppetition alleging ineffective assastce of counsel because the counsel
was not derelict in failing to raasthe claim on direct appeal).

Even if Braverman were required to raise issues that Martinez submits, there is not a
reasonable probability that the final decision vdolive been different. Martinez has failed to
meet either prong of the Stricklatekt, and thus his claims foreiffiective assistance of counsel
are denied.

G. Motion for Discovery of Grand Jury Testimony

Martinez seeks discovery of the grand jtegtimony of all the winesses who testified
before the grand jury. (Pet’r Disc. Mot. at g argues that he needs this testimony to prove
his claim that the Indictment fikagainst him was fraudulent. (IdPortions of this testimony

were already disclosed to Martinez. In advaofcgial and in accordance with its obligations
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under 18 U.S.C. § 3500, the Government providedtinez “with the Grad Jury testimony of
the two witnesses who téged before the Grand Jury in thigse.” (Gov't Mem. at4 n.1.) In
his reply papers, Martinez failed tespond to this contention. (Seet’r Reply.) To the extent
that Martinez seeks the granayjuestimony of other whesses who did notg#efy against him at
trial, he has not shown grounds entitling horsuch discovery. As discussed supiartinez’s
claim that the Indictment is fraudhrit fails as a matter of law. (Sggpra Section IV.B.)
Therefore, Martinez’s motion fatiscovery is denied as moot.
V. CONCLUSION

For the reasons set forth above, Petitioner's motion to vacate, set aside, or correct his
sentence pursuant to 28 U.S.C. § 2255 M0oCv. 7561(RPP), ECF No. 1), and motion for
discovery pursuant to Fed. R. Crim P. ®(MO Cv. 7561(RPP), ECF No. 3) are denied. No
hearing is necessary, as “the motion and the dihesrecords of the caserclusively show that

the prisoner is entitled to no relief28 U.S.C. § 2255; Armienti v. United Staté84 F.3d 820,

822-23 (2d Cir. 2000).
The Court certifies, pursuant to 28 U.S.AQ.5(a)(3), that any appeal from this Order
would not be taken in good faitand therefore in forma pauperiatsts is denied for the purpose

of appeal._Se€oppedge v. United Stated69 U.S. 438, 444-45 (1962). As the Petitioner

makes no substantial showing of a denial ofrestitutional right, a certificate of appealability

will not issue. _Se@8 U.S.C. § 2253.
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IT IS SO ORDERED.

Dated: New York, New York
Marchs¢, 2012
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Robert P. Patterson, Jr.
U.sS.D.l
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Copies of this Opinion & Order were sent to:

Petitioner:

Victor Martinez, pro se (by mail)
59158-054

F.C.L Otisville

P.O. Box 1000

Otisville, NY 10963

The Government:

AUSA John Zach (by email)
United States Attorney SDNY
One Saint Andrew’s Plaza
New York, NY 10007
(212)-637-2410

Fax: (212)-637-2527

Email: john.zach@usdoj.gov
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