Rullan v. City of New York Department of Sanitation et al Doc. 23

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JUAN RULLAN,
Raintiff,
10Civ. 8079(RPP)
_V_
OPINION & ORDER
NEW YORK CITY DEPARTMENT OF
SANITATION, NEW YORK STATE DIVISION
OF HUMAN RIGHTS,
Defendant,

ROBERT P. PATTERSON, JR., U.S.D.J,,

Introduction

On October 25, 2010, Plaintiff Juan Rul@Nr. Rullan” or “Plaintiff”), pro se filed a
Complaint against the New York City Deparmmef Sanitation (“DOS”) and the New York
State Division of Human Rights (“NYSDHR?”), alleging discrimimatibased on his disability in
violation of the Americans with Digdlities Act (“ADA”), 42 U.S.C. § 12112 efeq, and Title
VII of the Civil Rights Act of 1964 Title VII”), 42 U.S.C. 88 2000e eteq

On February 8, 2011, Defendant DOS movedismiss the Complaint on the grounds
that: (1) the Complaint is barred by res judicatd collateral estoppel; Plaintiff failed to
state a claim under the ADA and Title VII for disgination or retaliatia; and (3) Plaintiff
failed to exhaust his administrative remediesder Title VII and the ADA. On February 8, 2011,
Defendant NYSDHR also moved dismiss the Complaint assertitigat: (1) the Complaint fails
to state a proper claim since NYSDHR was nairRiff's employer; and (2) the NYSDHR is
immune from ADA claims under the Eleventh Andment of the U.S. Constitution. Plaintiff

submitted his Affirmation in Opposition to the Motion to Dismiss on February 18, 2011. On
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February 25, 2011, Defendant DOS submitted pg/renemorandum. By letter dated February
28, 2011, Defendant NYSDHR stated that it was aeig of Plaintiff's Afirmation and that it
rested on its prior submissiongeeding the motion to dismiss.

On May 12, 2011, this Court issued an Opinion and Order dismissing Plaintiff's
Complaint in its entirety. On May 13, 2011, thee®lof the Court ented Judgment, ordering,
adjudging, and decreeing thaetbefendants’ motions to disss were granted. On June 22,
2011, Defendant DOS was personally served with Plaintiff's Notice of Motion for
Reconsideration with accompang Affirmation in Support oMotion. The notice of motion
was accompanied by three letters from BarddcBarry Salzman & Penson (“Barasch”) which
appears to be representing Mr. Rullan in an ateel World Trade Center class action litigation.
It is not clear whether Plaintiff serv&kfendant NYSDHR with the instant motion for
reconsideration. On July 6, 2011, Defenda@®S submitted its memorandum in opposition to
Plaintiff's motion for reconsidation, arguing that: (1) Plaifits motion is time-barred, and (2)
that it is meritless. On July 20, 2011, Plaintiéd his Reply Affirmation in Support of Motion.
. Legal Standard

The Court is mindful that MiRullan is proceeding pro send thus his submissions will

be “liberally construed ihis favor,” Simmons v. Abruzzal9 F.3d 83, 87 (2d Cir. 1995), and

read to “raise the strongest argumehts they suggest,” Graham v. Henders®th F.3d 75, 79

(2d Cir. 1996) (citation omitted).
Local Civil Rule 6.3 provides, in pertinentrpd'Unless otherwis@rovided by statute or
rule (such as Fed. R. Civ. P. 50, 52, 59), a natigaotion for reconsidation . . . shall be

served . . . within fourteen (14)yafter the entry of judgment.”



The standard for reconsideration under L&all Rule 6.3 is “stri¢, and reconsideration
will generally be denied unless the moving party paimt to controlling decisions or data that
the court overlooked — matters, in other worag thight reasonably bexpected to alter the

conclusion reached by the court.” Shrader v. CSX Transp,,10d:.3d 255, 257 (2d Cir. 1995).

Reconsideration is not an invian for parties “to treat the cais initial decision as the opening
of a dialogue in which that party may then use such a motion to advance new theories or adduce

new evidence in response to the court’s rulings.” de los Santos v. Finges@&@v Civ. 3972

(MBM), 1998 WL 788781, at *1 (S.D.N.Y. V. 12, 1990). The motion “cannot assert new
arguments or claims which were not before tburt on the originahotion and consequently

cannot be said to have bemnsidered Koehler v. Bank of Bermuda LtdNo. M18-302

(CSH), 2005 WL 1119371, at *1 (S.D.N.Y. Sepi, 2009) (emphasis in original). Thus,
reconsideration under Local Rule 6.3 is avadatnily so a court may correct for clear error,
prevent manifest injustice, or review inhigof newly availabléaw or evidence. SeRarrish v.
Sollecitg 253 F. Supp. 2d 713, 715 (S.D.N.Y. 2003).
IIl.  Discussion

A. Plaintiff’'s motion for reconsidation is untimely and must be denied.

Judgment in this case was entered on May 13, 2011. Thus, pursuant to Local Civil Rule
6.3, any motion for reconsideration of thieutt's decision granting Defendants’ motion to
dismiss had to be served and filed by MayZ¥1 1. The instant motion was served and filed on
June 22, 2011, well after the 14-day period mandayddule 6.3. As such, Plaintiff's motion is

denied:

1 When a plaintiff's motion for reconsideration is untimely, it must be denied, and tfte afglaintiff's motion
need not be addressed. Bekles v. City of New YorkNo. 08 Civ. 3687 (RJH) (JCF), 2010 WL 1841714, at *6
(S.D.N.Y. May 10, 2010) (a court may dismiss an untimely motion for reconsideratimut\addressing its
merits).
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B. Plaintiff's motion for reconsideratidiails to meet the requirements set forth
by Local Civil Rule 6.3

Even if Mr. Rullan had filed his motion intemely fashion, the motion would be denied
on the merits. Plaintiff has not identified anwlar fact that this Cart allegedly overlooked
when deciding the motion to dismiss, nor dbegoint out any cleaarror in the Court’s

opinion, or manifest injustice that would result from it. Seett v. City of New York592 F.

Supp. 2d 475, 491 (S.D.N.Y. 2008). In fact, the sodsaa that Plaintiff offers in his motion for
why he is entitled to relief is: “World &de Center Attack Employee Exposure.” (Bé&s

Affirm. in Supp. of Mot. at 1.) In support, Phiff submits a number of documents, inlcuding:
(1) a hand-written list defining the terms “deltgudgment,” “material fact,” “motion to amend

or alter the judgment” argbrima facie case;” (idat 2); (2) three letters from Barasch discussing
the Zadroga Act and the terms of a “Woflcde Center Structured Settlement”. @t 3,4,8);

and (3) three printouts apparenitglicating a portion of the Platiff's award in the settlement

(id. at 5,6,7).

In his reply papers, Plaintieisserts he is entitled to rdllgecause “the Zadroga Act is
groundbreaking legislation intendemlprovide compensation anédith care to those suffering
from injuries or illnesses related to exposumefrthe toxic WTC dust andiebris.” (Pl.’s Reply
Affirm. in Supp. of Mot. at 1.) Additionally he audes: (1) the last page the Court’s Order
and Opinion dated May 12, 2011, which providesriéwme and address of the Plaintiff and of
Defense counsel (it 3); (2) a copy of the outsideai envelope which is addressed to Mr.
Rullan and has this Judge’s chamsbas the return address. (@ 4); (3) a fourth letter from
Barasch accompanied by a copy of a check matléo Mr. Rullan by Barasch in the amount of
$18,048.39 (idat 5-6); and (4) copies of newspapeicts profiling varioussurvivors from the

World Trade Center attacks (idt 7-9.).



Notably absent from Plaintiff’s submissions is any argument regarding the basis for his
belief that this Court overlooked any “controlling decisions or data” in issuing its decision. See
Shrader, 70 F.3d at 257. Furthermore, none of the documents Plaintiff now submits were part of
the record for the motion to dismiss, and thus the Court could not have overlooked them. See

Am. Hotel Int’l Grp. Inc. v. OneBeacon Ins. Co., No. 01 Civ. 654 (RCC), 2005 WL 1176122, at

*2 (S.D.N.Y. May 18, 2005) (“The Court will not condone Plaintiffs’ attempts to add to the
record considered by the Court on summary judgment” in its motion for reconsideration). In
short, Plaintiff has not raised any issues of fact or law previously overlooked by this Court, nor
has he argued or demonstrated that reconsideration is necessary to prevent manifest injustice. As
such, his motion for reconsideration is denied.
IV.  Conclusion

Plaintiff’s motion for reconsideration is untimely and fails to meet the requirements set
torth by Local Civil Rule 6.3. Therefore, the motion is denied.

Defendant’s request for costs, fees, and disbursements is denied.

SO ORDERED.

Dated: New York, New York
January/?, 2012

e
L ),g“ L., ‘.

Robert P. Patterson, Jr.
U.S.D.J.
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New York City Law Department
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New York, NY 10007
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Assistant Attorney General of the State of N.Y.
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