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OPINION AND ORDER

PINNACLE PERFORMANCE LTD. ET AL,,

Defendants

JESSE M. FURMAN, United States District Judge:

In this action, a group of Singapore investors assert various claims agaigsinMor
Stanley & Co. and certain of its affiliates related to a series of dnekkd notes (the “Pinnacle
Notes” or “Notes”) issued by Defendant Pinnacle Performance LimBedore the Court are
two motions. Firsthamed Plaintiffs— Ge Dandong, Loh Tuck Woh Peter, the Singapore
Government Staff Credit Cooperative Society, I(t8GSCCS”) Ni Yan Amy, Ang Soo Cheng,
Choh Gek Hong Johnson, Ng Shook Phin Susan, and Zhao Yuzheng — move, pursuant to Rule
23 of the Federal Rules of Civil Procedure, for certification of a proposed clagmdSe
Defendantsnove, pursuant to Rule 702 of the Federal Rules of Evideneg&chaode the
declarations of Plaintiffgprofferedexperts llya Eric Kolchinsky and Craig A. Wolson. For the
reasons that follow, Plaintiffs’ motion to certify the class is GRANTEI Defendants’ motion
to exclude the expert declaration®IBNIED in partas moot and in part on the merits.

BACKGROUND

The background of this action is complex and summarized in greater detail in prior
opinions @ this Court and the Court of Appealamiliarity with which is assumedSeg e.g, Ge
Dandong v. Pinnacle Performance L{Bandong ), No. 10 Civ. 8086 (LBS), 2011 WL

5170293 (S.D.N.Y. Oct. 31, 203GeDandong v. Pinnacle Performance L{@.andong 1),
1
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No. 10 Civ. 8086 (LBS), 2011 WL 6156743 (S.D.N.Y. Dec. 12, 204ff)J sub nom. Lam Yeen
Leng v. Pinnacle Performance Ltd.74 F. App’'x 810, 814 (2d Cir. 2012) (summary ordése;
Dandong v. Pinnacle Performance L{.andong II), — F. Supp. 2d. —, 2013 WL 4482509, at
*13 (S.D.N.Y. Aug. 22, 2013).

Plaintiffs are redil investors who purchased tNetes fromvarious distributor banks
based in Asia between August 2006 and December 2007. The Notes are a type of credit
derivative known as a credit-linked note (“CLN"), which Defendants structuredsaned in
seven series during 2006 and 2003egMcNeela Decl (Docket No. 14BEx. 3 at ii; id. Ex. 4 at
ii; id. Ex. 5at ii; id. Ex. 6 at SING0003533id. Ex. 7 at SING0000964). Credit-linked notes shift
the credit risk associated with certain Reference Entities (“RES”) from a “pootéctyer’
(typically the bak arranging the CLNSs) to gfotection sellér(the CLN investors). As Judge
Sand — to whom this case was previously assigned — explained in his October 31, 2011
opinion, CLNs are typically created as follows:

First, the bank arranging the CLNs creat&pacial Purpose Vehicle (“SPV”) to

issue the CLNs. The SPV is generally . . . an orphan company owned by a trustee

that will not appear on the balance sheet of any party to the transaction. The bank

then buys protection from the SPV in the amount of2hBls that will be issued

to investors insuring it against the possibility that the REs would experience a

credit event, such as a default. The name given to this particular transaetion i

credit default swap, and this is, in effect, a derivative conthat functions like a

form of insurance. Second, the SPV sells the CLNs to investors and uses the

principal it receives therefrom to purchase highly-rated securities, or yinderl

assets, which serve as collateral in the event the REs defaulhird, in return

for assuming the risk, investors receive interest in the form of (i) credeqgbicot

payments from the sponsoring bank and (ii) any interest generated by the

underlying assets. Assuming that no credit event occurs, investors wilerecei
the redemption value of the Note.

Dandong ] 2011 WL 5170293, at *({internal quotatiomarks and citations omitted).



As Judge Sandlsoexplained “[g]enerally . . . from the perspective of the investor, the
single most important risk exposure in a CisNhe credit risk associated with the reference
entities.” Id. at*2 (internal quotation marks and alterations omitted). Yet, Plaintiffs contend,
“[r]ather than invest [their] principal in low-risk underlying assets, fdefnts] invested in
high-risk synthetic collateralized debt obligatigh&l., that they themselves issued (the “ACES
CDOs”). Even worse, Plaintiffs argue, Defendants “shorted” — that is, bet againstACH®
CDOsthat were to serve as thenderlying assstfor the Notes (Compl. § 77 (Docket No),1)
creating a situation in which Defendant “MS Capital stood to profit in the everthéhpool of
assets performed poorly, while the investors suffered los&amtong | 2011 WL 5170293t
*2.

Plaintiffs commenced this actioon October 25, 2010. (Compl. (Docket No. 14}.

bottom, theyallegethat each series of Pinnacle Notes was sold pursuant to a set of documents
(the “Offering Documents”) that failed to reveal the true nature of the financaalgament.
The Offering Documentr each seriesomprised (1) a Base Prospectus common tiheall
Pinnacle Notes; (2) a Pricing Statement specific to the series; and (3pagedrochure
purporting to provide a “Summary of Terms” with respect to the series. (CHfi#s.7-5).
According to the Complainthese documents were materially false and misleadiagrious
ways, including “by portraying the synthetic CDOs as one choice . . . for the Undeklsset,”
when “in truth investment in the Synthetic CDOs was certain” (Cofnpb4), andy failing to
disclose thaDefendantMorgan Stanleycreated the synthetic CDOs to be used as Underlying
Assets and. . possessed opposed interests . . . to those of Plaintiffs.” (Compl.  266).

Defendants filed a motion to dismiss tBemplant and, in October 2011, Judge Sand

granted in part and deniedpart theirmotion. The Court allowethe Plaintiffs’ claims for,



inter alia, fraud, fraudulent inducement, and breach of the implied covenant of good faith and
fair dealing to proceedSee Dandong P011 WL 5170293, at *16. Defendants subsequently
sought an anti-suit injunction from the High Court of the Republic of Singapore; in response,
Judge Sand issued an aait-Suit injunction, preventing Defendants from further prosecuting
their injunction application in Singaporgee Dandondj, 2011 WL 6156743, at *1. Judge
Sand'’s injunction was affirmed by the Second Circuit on interlocutory review, but thed@our
Appeals nonetheless remanded the case becduosadtthatJudge Santladerred in not
addressingvhether there was personal jurisdiction over DefenBamtaclePerformance

Limited. See Lam Yeen Lengj74 F. App’x 810 The Circuit did not address whether Judge
Sand had properly ruled on Defendants’ motion to disn$e® d.

On remand, Plaintiffs filed an Amended Complaint (Docket No. 109), which Defendants
again moved to dismiss. This ti@efendant Morgan Stanley moved to dismiss on the grounds,
among otherghat“subsequent developments render[ed] the Amended Compledne fraud
allegationimplausible as a matter of l1&wnd thatthe“Plaintiff[s] . . . testified that they did not
read or could not remember reading the Pinnacle Notes offering documents thaetiged
Complaint alleges Plaintiffs relied on.” (Mom&tanley Mem. in Supp. Mot. To Dismiss 1
(Docket No. 122)).The Court granted Morgan Stanley’s motion to dismiss with respect to
Plaintiffs’ claim of aiding and abetting breach of the implied covenant of goddaiadt fair
dealing but otherwise denieithe motion SeeDandonglll, 2013 WL 4482509, at *13That is
Plaintiffs’ claims forfraud, aiding and abetting fraud, fraudulent inducement, aiding and abetting
fraudulent inducement, and breach of the covenant of good faith and fair deledingyived

(Am. Compl. 11 289-330).



As noted, there are now two motions pending before this CBudt, Plaintiffsmove
pursuant to Rule 23 of the Federal Rules of Civil Proceucertify the following class:
All persons who purchased Pinnacle Notes Series 1, 2, 3, 6, 7, 9, and 10 or their
successors in interest and thereby suffered damages, excluding: the Disfenda
named herein; any of Defendants’ Officers or Directors or their immediatly/ fami
members; or any firm trust, partnership, corporation, or entity in which a
Defendanor its Officers or Directors or their immediate family members, has a
controllinginterest.
(Plaintiffs” Memorandum of Law in Support of their Motion for Class Certifara(“Pls.” Cert.
Mem.”) 1 (Docket No. 142))Plaintiffsalso seek the appointment of themed Plaintiffas
class representatives, as well as the appointment of Kirby Mclnernegd. leRad class counsel.
(Id.) Second, Defendants move pursuant to Rule 702 of the Federal Rules of Evidence to
exclude two expertatlarations filed by Plaintiffs in support of their motion for class
certification, namely the declarations@faig A. Wolson (Docket No. 146), atigtla Eric
Kolchinsky (Docket No. 147). SeeMemorandum of Law in Support of Defendants’ Motion to
Excludethe Declarations of Plaintiffs’ Experts llya Eric Kolchinsky and CraigVolson
(“Defs.’” Exclusion Mem.”) (Docket No. 155)). The Cowill addressthe two motions in turn.
DISCUSSION
A. ClassCertification
Rule 23 governs class certificatioA. party seekng class certification must first meet the
requirements of Rule 23(a), namely: numerosity, commonality, typicality, and ageafua
representationSeeFed. R. Civ. P. 23(a). If those threshold requirements are met, the proposed
class must also fit with one of the subdivisions of Rule 23(I§eeFed. R. Civ. P. 23(bkee
also, e.g.Brown v. Kelly 609 F.3d 467, 475-76 (2d Cir. 201®jere, Plaintiffs propose a Rule
23(b)(3)damagesglass (Pls.” Cert. Mem. 16)hich means that it must meet Rule288)’'s

requirements that (1)gtiestions of law or fact common to class members predominate over any



guestions affecting only individual membg&rand (2) “aclass action is superior to other
available methods for fairly and efficiently adjudicating thetoaversy.” Fed. R. Civ. P.
23(b)(3).

In evaluating a motion for class certification, a district court is requiredaio e
compliance with each of Rule 23’s requirements, even if that requires consiEtnerits
issues.See, e.gLevitt v. J.P Morgan Se¢.710 F.3d 454, 465 (2d Cir. 2013). In making such
determinations, however, a district judge “should not assess any aspect ofitheimelated to
a Rule 23 requirement.In re Initial Pub. Offerings Sec. Litigd71 F.3d 24, 40 (2d Cir.2006);
see als”Amgeninc. v. Conn. Ret. Plans & Trust Funds83 S. Ct. 1184, 1194-95 (204 3RRule
23 grants courts no licensedngage in freganging merits inquiries at tleertification stage.
Merits questions may be considered to the extent — Bytothe extent— thatthey are
relevant to determining whether the Rule 23 prerequisites for class ceaifiagesatisfied.’).
“The burden of proving compliance with all of the requirements of Rule 23 rests wihrtlye
moving for certification Levitt, 710 F.3cat465 andRule 23 “does not set forth a mere pleading
standard Comcast Corp. \Behrend 133 S. Ct. 1426, 1432 (2013) (internal quotation marks
omitted) Insteadthe party seeking certification must “satisfy through evidenpaopf’
compliance with the Ruleld. In evaluating whether the moving party has done so, the Court
mustengage in a “rigorous analysisi whichit is permitted td‘probe behind the pleadings
before coming to rest on the certification questiolal.”(internd quotation marks omitted)The
party seeking certification mests burden by establishing that the requirementehmen met

by a preponderance of the eviden&ee Leviit710 F.3d at 465



1. TheRule23(a) Prerequisites
i. Numerosity

The first requiremetrfor class certification is that tletass “is so numerous that joinder
of all members is impracticable Fed.R. Civ. P. 23(a)(1). The Second Circuit has held that
“numerosity is presumed at a level of 40 membe@ohsolidated Rail Corp. v. Town ol/te
Park, 47 F.3d 473, 483 (2d Cir. 1995). Plaintiffs’ counsel has been retained by more than 200
Notes investors (McNeela Decl.  2), d»efendants do not contest the numerosity requirement.
(Memorandum of Law in Opposition to Plaintiffs’ Motion forask Certificatiorf* Defs.’ Cert.
Mem.”) (Docket No. 152) 27 n.22). The Court thus concludes that the class meets the
numerosity requirement of Rule 23(a)(1).

ii. Commonality

The second requirement for class certification is that “there are questilamsaffact
common to the class.” Fed. R. Civ.B(a)(2). Members of the class must have claims that
“depend upon a common contention” that is “capable of classwide resolutidmeh means
that determination of its truth or falsity will resolve an issue that is central to thawafidach
one of the claims in one strokeWalMart Stores, Inc. v. Duke431 S. Ct. 2541, 2551 (2011).
The test r commonality, however s not demanding and is met so long as there is at least one
issue common to theads.” Linsley v. FMS Inv. Corp288 F.R.D. 11, 15 (D. Conn. 2013)
(internal quotation marks omitted)

Plaintiffs have met this burden. Thiegveput forth numerous issuéisat arecommon to
the class includingnter alia, “[w]hether Defendants withheld information regarding the
Pinnacle Notes’ Underlying Assets . . . from the invest@rts.’ Cert. Mem. 19);“whether

Defendants acted with scienten@n they omitted material fattdd.); and whether Defendants



engaged in behavior thtitey argueconsttutes bad faith (Pls.” Mem. 20).See also Dandong |
2011 WL 5170293 at *10-16. These issues, which can be resolved on wide$ssis, are
indeed central to the validity of the claims in this litigati@efendants do not contest the
commonality requirement except “to the extent it affects whether Plaintifffydatite
23(b)(3)'s predominance requiremenDgfs.’ Cert. Mem27 n.22), an issue addressed
separatelypelow. The commonality requirement hdmisbeen met.
iii. Typicality

The third Rule 2@) requirement is that “the claims or defenses of the representative
parties are typical of [those] of the clas$&d. R. Civ. P. 23(a)(3). The Supreme Court has
observed that “the commonality and typicality requirements of Rule 23(a) tendge’mé&en.
Tel. Co. of the Sw. v. Falcp#57 U.S. 147, 157 n.13 (198More specifically, typicality “is
satisfied when each class member’s claim arises from the same course of events ard®ach cl
member makes similar legal arguments to prove the defésdihility.” Sykes v. Mel Harris
& Assocs.LLC, 285 F.R.D. 279, 287 (S.D.N.Y. 2012) (quotiRgbinson v. Metro-North
Commuter R.R. Cp267 F.3d 147, 155 (2d Cir. 2001)).

Here, Plaintiffs argue that typicality is satisfied because the named Plathkiésall
Class members, purchased the Notes pursuant to a uniform application procedurgearlaadlle
they were defrauded and suffered damages due to d¥efes) undisclosed setfealing” (PIs.’
Cert.Mem. 20-21). Defendants countbatthe named Riintiffs are not typical because they are
exposed to “unique defenseqDefs.” Cert. Mem. 27).In particular, Defendants claim that the
named Plaintiffare exposed to unique defenbesausgl) they “did not read (or could not
recall reading) the Pinnacle Notes Offering Documents” (Defs.” ®kntn. 28); and (2) of the

named Plaintiffs“individual experienes when investing in” the Notegld.). These arguments



do not survive scrutiny.

ReformulatedPefendants’ first challenge to the typicality reg@ment isthat because the
named Plaintiffglid not read the Offering Documents,ith#aims are subject to the unique
defense that they cannot establish the reliate®ent required for a common law fraud claim
See, e.gWynn v. AC Rochest&t73 F.3d 153, 156 (2d Cir. 2001) (noting that a common law
fraud claim requiregnter alia, “a misrepresentation or omission of material fact upon which
the plaintiff reasonably relied”)Defendantgoint outthatnone of thenamed Plaintiffcould
recall reading the Base Prospectus or the Pricing State(bsits’ Cert.Mem 56) andargue
that“if putative class members had unlike the hamed Plaintifff— actuallyreadthe Pinnacle
Notes Offering Documents,” theamed Plaintiffsvould be subject to uque defenses(ld. 28).

Ultimately, this argument failsFirst, althoughtiis true that each of theamed Plaintiffs
appears to havadmited failing to review both the Base Prospectus and the Pricing Statements,
Defendantdiave not establisheatat tis failure is unique to theamed Plaintiffs That is, itmay
well bethatnoneof the class members- be they class representatives or-reteviewed the
Base Prospectus and the Pricing Stateme®g¢gond, it appears thalaintiffs can establish
reliance on another document: the Brochureachithamed Plaintiffappeard¢o havereviewed
the Brochureg and the Brochures all contained one of the allegedlieading statements,

namely that[tlhe Notes will be secured bgmongst other asset§) Underlying Assets which

! See Cattell Decl. (Docket No. 153) Ex. 11 [Ge Dandong] 39:5-7, 78:14-16; Ex. 7 [Loh
Tuck Woh Peter] 40:14-17, 39:19-22; Ex. 12 [Singapore Government Staff Credit Cooperative
Society, Ltd. (“SGSCCS”)] 87:21-24, 88:9-12; Ex. 13 [Ni Yan Amy] 92:8-12, 145:11-14; Ex. 8
[Ang Soon Cheng] 46:7-11; 77:18-20; Ex. 9 [Choh Gek Hong Johnson] 185:21-23, 185:24-
186:2; Ex. 14 [Ng Shook Phin Susan] 49:3-5, 49:6-8; Ex. 10 [Zhao Yuzheng] 51:17-20; 52:8-11.

2 See Cattell Decl. Ex. 11 [Ge Dandong] 35:14-23; Ex. 7 [Loh Tuck Woh Peter] 44:12-
45:50; Ex. 12 [SGSCCS] 59:17-20; Ex. 13 [Ni Yan Amy] 65:19-22, 68:19-69:19-25; Ex. 8 [Ang
Soo Cheng] 19-9; Ex. 9 [Choh Gek Hong Johnson] 41:18-24; Ex. 14 [Ng Shook Phin Susan]
44:15-22; Ex. 10 [Zhao Yuzheng] 31:9-22.



may includeAA -rated or higher rated US Dollar denominated portfolio cledied securities
(i.e. Synthetic CDO securities), and (ii) the Swap Arrangemen{8)ri. Compl. 1 154)
(emphasis ilkm. Compl); see alsdMcNeela DeclEx. 3 a iii; id. Ex. 4 atiii; id. Ex. 5 atiii; id.
Ex. 6 at SING0003534id. Ex. 7 at SING0O000965).

Defendants counter thats a matter of law, Plaintiftsannot establisreasonable reliance
on sales brochurgPefs.’ Cert. Mem. 19), but this argumeigtunavailing, at least at this stage
of the litigation Defendants point to three cases to support their poditiamt: v. Alliance North
American Governmemtcome Trust159 F.3d 723 (2d Cir. 1998)icCoy v. Goldberg883 F.
Supp. 927 (S.D.N.Y. 1995), ammdependent Order of Foresters v. Donaldson, Lufkin &
Jenrette InG.919 F. Supp. 149 (S.D.N.Y. 1996Yet these cases merely stand for the
proposition that when an investor relies on misrepresentations in a sales brochatgdooigee
discovered the true nature of the product being advertised by looking at other documents
reliance on the sales brochureirgeasonableSee Hunt159 F.3d at 730‘Minimal diligence in
this case would have inded consulting the prospectuses, . . . which contained slisel®
broad enough to cover [the alleged omissions from the sales brochuidseQdy, 883 F. Supp.
at 935 (“[A]n investofcan]not justifiably rely on optimistic statements concerning the risk and
profitability of an investment, whether made in a sunyntmochure or orally, when the total mix
of informationadequately disclosed the investmemiskiness.{internal quotation marks

omitted).®> Here, asludge Sand found, “[d]efendants have proffered nothing to suggest that

3 Forestersdid not explicitly condition its holding on the fact that offering materials
contained the undisclosed information. Eeeesers 919 F. Supp. at 155 (“A sales brochure, in
and of itself, in a highly regulated industry where voluminous contracts det&iéirsgturities at
issue are created and filed with governmental agencies, such as the SEC, is noeatjocum
which someone trading securities worth millions of dollars, would reasonabB).réyut the

Court specifically noted that the plaintiff challenged only the sales brochurdberasttual
contracts or offering circularg]. at 151-52, and none of the cases citgthie Foresterscourt

10



investors . . were ‘practicaly faced with the facts,” or that they had ‘access to tretealing
information.” Dandong | 2011 WL 5170293, at *14ee alsdandonglll, 2013 WL 4482509,
at *12. Thenamed Plaintiffsin other words, could not have discovered the nature of the alleged
fraud by consulting other documents. At this class certification stage, Defe hdaet
submitted no additional information to call this finding into question. nidmeed Plaintiff<an,
therefore, establish reliance by virtue of their review of the Brochures

Defendants’ second challenge to the typicality requiremlsotfalls short. Without
specifying what, exactly, the defenses are, Defendants claim that “several [namgfisPare
exposed to different unique defenses based on their individual experiences whengnwesti
Pinnale Notes.” (Defs.” Mem. 28)For exampleDefendants contend that (Uamtiff Ang Soo
Cheng is subject to unique defenses based on his prior investment experienemt({#)&e
Dandongried, but was ultimatelynable, to cancel her investment before the offer period for
Series 1 had closed; and (3) Plaintiff Ng Shook Phin Susan was coached by healfathnsor
on what to say to receive compensatidl.) (But while suchexperiences may ultimately
subject tlese three namddaintiffs to defensesot available against other class mempers
unique defenses defeat the typicality requirenoaiht when they “threaten to become the focus
of the litigation.” In re Livent, Inc. Noteholders Sec. Litigl1l F.R.D. 219, 224 (S.D.N.Y.
2002) (quotingsary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith,908.
F.2d 176, 180 (2d Cir. 1990)). These defenses atedadiosyncratic to meet thatandard.

Because “each class memiseclaim arises fromhe same course of events and each class

supports the proposition that reliance on sales brochures is unjustifiable inuastistelocessee,
e.g, Cong. Fin. Corp. v. John Morrell & Cp790 F. Supp. 459, 471 (S.D.N.Y. 1992) (“Where
sophisticated businessmen engaged in major transaetigmsaccess to critical information but
fail to take advantage of that accebew York courts are particularly disinclined to entertain
claims of justifiable reliance.(emphasis added and internal quotation marks omitted)).

11



member makes similar legal arguments to prove the defésditility,” Sykes285 F.R.Dat
287,the Court finds the typicality requirement satisfied.
iv. Adequacy of Representation

Finally, Rule 23(a)(4) requirescartifying court to determinthat the class
representatives will “fairly and adequately protect the interests of the’clasd. R. Civ. P.
23(a)(4). In particular, the Court must inquire as to whether “(1) the plaiifterests are
antagonisticd the interest of other membafsthe class and (2) plaintif’attorneys are
gualified, experienced, and able to conduct the litigatiGordes & CoFin. Sens,, Inc. v. A.G.
Edwards & Sons, Inc502 F.3d 91, 99 (2d Cir. 2007)

Plaintiffs satisfy botlconditions. AlthouglDefendants contend that Plaintiffs fail the
first inquiry because theamed Plaintiffsare not involved in this case” (Defs.” Mem. 2&)e
extent ofthe named Plaintiffsinvolvement is sufficienhere particularly given the natarofthe
case.See, e.gIn re Omnicom Grp., Inc. Sec. Litji@2 Civ. 4483 (RCC), 2007 WL 1280640, at
*6 (S.D.N.Y. Apr. 30, 2007)l] n ‘complex securities litigation, named plaintiffs are not
expected to possess expert knowledge of the details of the case and must be exysbgted to
expert counsel.” (quotingaffa v. Donaldson, Lufkin & Jenrette Sec. CpR22 F.3d 52, 61 (2d
Cir. 2000))). Thenamed Plaintiffdiave demonstratembasic understanding of the nature of
their claims ¢eg e.g, McNeela Decl. Ex. 52t188:25-189:6; Ex. 53t 169:14-24)the case’s
procedural posturesée e.g, id. Ex. 52 at 228:10-17; Ex. 56 at 195:3-12), their duties as class
representativesée e.g, id. Ex. 52 at 210:1P23; Ex.54 at 185:10-15; Ex. 55 at 161:11-20), and
they have remainedt least somewhat active in monitoring the litigatisee, e.gid. Ex. 52 at
206:24-207:8; Ex. 54 at 176:9-19). The fact that some of them exhibited confusion about the

case(seg e.g, CattellDecl. Ex. 10 at 205:25-206:7; Ex. 12 at 182:1§-34d admitted to relying

12



ontheir lawyers g¢ee, e.g.id. Ex. 9 at 168:11-13; Ex. 11 at 121:11-122:8) does not render them
SO ignorant as to be “unable or unwilling to protect the interests of the clag®g'Vivendi
Universal, S.A. Sec. Litig242 F.R.D. 76, 88 (S.D.N.Y. 2007) (quotiBgffa 222 F.3d at 61).

As to the second inquiry, there is no question that counsel is qualified to conduct the
litigation. Defendants do not challenge Kirby Mclnerney’s competence, and the fren ha
demonstreed history of success in commercial class litigati@®eeMcNeela Decl. Ex. 51 at 27-
32). Accordingly, Plaintiffs have met their burden under Rule 23(a)(4).

2. TheRule 23(b) Requirements

As noted above, a class action must not only meet the four prerequisites of Rule 23(a); it
must also satisfy the requirementdRafle 23(b). Here, as noted algtaintiffs proceed under
Rule 23(b)(3), which requires a showing tfit“questions of law or fact common to class
members predominate over anyeqtions affecting only individual members,” and (&)ctass
action is superior to other available methods for fairly and efficiently awdjtidg the
controversy.” The Court will address each requirement in turn.

i. Predominance

The requirement that common questions predominate over individual eneslas to,
but more demanding than, the commonality prerequisite of Rule 23¢&).e.gMoore v.
PaineWebber, Inc306 F.3d 1247, 1252 (2d Cir. 2002). The predominance inquiry asks
“whether proposed classes are sufficiently cohesive to warrant adjudibgtrepresentation,”
Amchem Prods., Inc. v. Windsé&R21 U.S. 591, 623 (1997), and it is satisfied if “resolutibn
some of the legal or factual questidghat qualify each class member’s case as a genuine
controversy can be achieved through generalized proof, and if these particukaarsso®re

substantial than the issuefy’re U.S. Foodservice Inc. Pricing Litig— F.3d —, 2013 WL

13



4609219, at *7 (2d Cir. Aug. 30, 2013) (quotid§CW Local 1776 vEli Lilly & Co., 620 F.3d
121, 131 (2d Cir. 2010)). For common questions to predominate over individuait anast
necessaryor “each element of plaintiff[s’] claims [to be] susceptible to classwidefgrbut

only for “common questionfgo] precominateover any questions affecting only individual class
members.”Amgen 133 S. Ctat 1210 (internal quotation marks and alterations omitted).

As discussed in the context of the commonality requirement, Plaintiffs posit a naimber
common questionthat could be resolved if these case proceeded on awidsdasis. Some of
these questions relate to Plaintiffs’ fraud and fraudulent inducement claimte others relate to
Plaintiffs’ claim for breach of the implied covenant of good faith and fair deakwgordingly,
the Court evaluates the predominance requirement ipans first, with respect to the fraud
based claims, and second, with respect to the implied covelaans.

a. Fraud and Fraudulent Inducement

To state a claim for common lawaudor fraudulent inducement undsdew Yorklaw, a
plaintiff must demonstraté(1) a misrepresentation or omission of material fact; (2) which the
defendant knew to be false; (3) which the defendant made with the intention of inducing
reliance; (4) upon which the plaintiff reasonably relied; and (5) which causey tiojtire
plaintiff.” Wynn 273 F.3dat 156 (citing Lama Holding Co. v. Smith Barney, In88 N.Y.2d
413, 421 (1996))seeState v. Indus. Site Servs., I862 N.Y.S.2d 118, 121-22 (3d Dep’'t 2008)
(reciting these same elements for a fraudulent inducement cl&etjello v. White412 F. Supp.
2d 215, 226-27 (E.D.N.Y. 2006) (samsge alsorwin Holdings of Del. LLC v. CW Capital,
LLC, No. 005193/09, 2010 WL 309022, at *9 (N.Y. Sup. Ct. Jan. 19, Z6ting that the
elements for fraudulent inducement are the same as those required for Riauat)ffs put forth

threecommon questions relevant to their frehased claims: (1] wlhether Defendants

14



withheld information regarding the Piacle Notes’ Underlying Assetsicluding conflicts of
interest,from the investors” (Pls.” Cert. Mem. 1 92) “[w] hetherthe omitted information was
material and whethddefendants acted with scienteh&n they omitted material fatted); and
(3) “[w] hether Defendants’ misconduct injured Plaintiff¢ld.). Noting that reliance cannot be
presumed in this case, however, Defendants conkteidhese questions are overwhelmed by
individual questions of reliance — in other words, that these questions do not predaevitmate
respect to Plaintiffsfraud-based claims(Defs.” Cert. Mem. 13.4).

Defendants are certainly correct that reliance cannot be preswereedrhe fraudon-
the-market presumption of reliance that applies in federal securities claohes Rule 10b-5
does not apply to a common law fraud acti@ee, e.gSecs. Investor Protection Corp. v. BDO
Seidman, LLP222 F.3d 63, 72 (2d Cir. 2000). Likewise, courts in this district have refused to
import theso-calledAffiliated Utepresumption —a presumption of reliance for misleading
omissions — into common law fraud claimst’l Fund Mgmt. S.A. v. Citigroup, Inc822 F.
Supp. 2d 368, 387 (S.D.N.Y. 2011) (collecting cases discuséiiigted Ute Citizens of the
State of Utah v. United &es 406 U.S. 128 (1972) Instead, “the requisite reliance is actual
reliance.” Id. And in order to prove such reliance, each individlain@ff must demonstrate
that the misrepresentation or omission was a “substantial factor in indagmgif hef to act
the way thatlje or she] did.”Curiale v. Peat, Matwick, Mitchell & Cp214 A.D.2d 16, 27 (1st
Dep’t 1995);see also Abu Dhabi Commercial Bank v. Morgan Stanley &Z&8. F.R.D. 252,
261 (S.D.N.Y. 2010).

It does not follow, however, that individual issdpeedominate as a matter of lavas
Defendants argue(Defs.” Mem. 15). To be sur§c¢] ertification is inappropriate where

‘reliance istoo individualized to admit of common prgdf.In re U.S. Foodservice Pricing
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Litig., 2013 WL4609219, at *8 (quotinylcLaughlin v.Am.Tobacco Cq.522 F. 3d 215, 224-25
(2d Cir. 2008)abrogated on other grounds by Bridge v. Phx. Bond & Indem.558.U.S. 639
(2008)). But the obverse of that statememtisetrue. That isthe Second Circuit has made
clear that “frauebased claims” are not “entirebeyond the reach of Rule 23,” and that where
each plaintiff can prove reliancetirough commomvidence (that is, through legitimate
inferencedased on the nature of the alleged misrepresentatiossue),” certification may
well beappropriate.ld. (quotingKlay v. Humana, In¢.382 F.3d 1241, 1259 (11th Cir. 2004),
abrogated on other grounds by Briddeb3 U.S. 63P As thatCourt put it inMcLaughlin
“proof of reliance by circumstantial evideno®y be sufficientinder certain conditioris 522
F.3d at 225. For example, in the context of a financial transaction — which “does not usually
implicate the same type degree of personal idiosyncratic choicelass a consumer purchase”
— payment aloa “mayconstitutecircumstantial proof of reliance upon a financial
representation.’ld. at 225 n.7.

In light of this case law, many courts in this Circuit and beyond have held thateel
may be proved through circumstantial evidence that plaintiftddveot have purchased a
product but for a defendant’s uniform misrepresentations and omissions about that fBeeuct.
e.g, Seekamp v. It's Hug@9 Civ. 00018 (LEK/DRH), 2012 WL 860364, at *10 (N.D.N.Y.
Mar. 13, 2012) (reliance could be proved through purchase of product velverg plaintiff
would have relied on the [allegedly misleading] . . . representation of the [prddegébty and
beneficialness in deciding whether to purchase 8fencer v. Hartford256 F.R.D. 284, 301-
303 (D. Conn. 2009) (reliance could be proved through plaintiffs’ acceptance of structured
settlements where quotation documents were alleged to be misle&daygy; Humana, Ing.

382 F.3d 1241, 1259 (5th Cir. 2004) (reliance could be proved through doctors’ entrance into
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HMO contracts when defendant HMOs allegedly misrepresented that they wiooidirse
doctors for medically necessary services provided to insureds).

Defendants argue that these cases are “no longer good law” in litet 8lipreme
Court’s decisiorast Februaryn Amgen (Defs.” Cert. Mem20). TheAmgenCourt did observe
that, in a suit not subject to the fraud-on-the-market presumption, “[ijndividualizaice
issues would predominate” and “[t]he litigation, therefore, could not be ceéntifber Rule
23(b)(3) as a class action.” 133 S. Ct. at 1199. But that observatiahoitasand, read in
context, idittle more than an acknowledgement of the uncontroversial proposition that, absent
fraud-on-the-market presumption, individual relianssuesoftenpreclude class certification in
fraud casesSee also idat 1193 (“Absent the fraud-on-the-market theory, the requiretnant
[securities fraudplaintiffs establish relianceould ordinarily preclude certification of a class
action seekingnoney damages because individual reliance issues would overwhelm questions
commonto the clas$.(emphasis added)). There is thus no basis to read the passing remark as
abrogating widespread circuit court precedent. And were there any doubt omtbait seould
be resolved by the Second Circuit’'s more recent decisibnremU.S. Foodservice Pricing
Litigation, which expressly reaffirmed théite merdact that class membehsve to show
causatiorf by establishing reliance ondefendant misrepresgations . . . does nptace fraue
based claims entirely beyond the rea€fRule 23, provided that individualized issues will not
predominate.” 2013 WL 4609219, at *8 (citiMgLaughlin 522 F.3d at 224-25).

The question, then, is whether Plaintiffdlins case can prove reliance on a clagte
basis through common, circumstantial evidence. For purposes of class tertifitee Court
concludes that they caiike themisrepresentations fheekampSpencerandKlay, the alleged

misrepresentatiorsnd omissions hemgereso fundamental to the value of the Ndtest it is
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hard to imagine reasonable investor purchasthgmif the Offering Documentisadrevealed
thar true nature.If Plaintiffs hadknown that Morgan Stanley would seléot ACES ®Os—
arisky asset whose depreciation woblehefita Morgan Stanley affiliate- asthe source of
fundsthat Plaintiffs vould receivein the absence of a Reference Entity credit evestands to
reason thaPlaintiffs would not have purchased the Nateshe first place (SeeéWolson Decl.
192.07, 5.01, 5.02). The Notegrenot the type of product that individuals purchase for “any
number of reasonsMcLaughlin 522 F.3d at 22%heywere financiainvestmentghat Plaintiffs
made in hopes that thevould prove profitable. FurtherhéBrochures, which failed to disclose
Defendants’ conflict of interest and included an allegedly misleadingipiéserof the
Underlying Assets, containgde same allegedly misleading language across all seven series
(McNeela DeclEx. 3 atiii; id. Ex. 4 atiii; id. Ex. 5 atiii; id. Ex. 6 at SING0003534id. Ex. 7 at
SING000096%, wereprovided to all class membe(81cNeela Decl. Ex. 1§ :3), and were
reviewed by each of the Plaintiffs making their purchasewsionsseesupran. 2).

This is not, as Defendants contend, “just a version of the fraud created the market
presumption.” (Defs.” Cert. Mem. 24). The Court cannot — and does presame, as a
matter oflaw, that the element of reliance is satisfied for each putative class memtiead)ns
the Court concludes, based on the evidence in the record at this stage of the pro¢katifags,
reasonable factfinder [could] conclude beyond a preponderance of the evidenaehhat e
individual plaintiff relied on the defendants’ [uniformgpresentations.Klay, 382 F.3d at 1259.
That is,“while each plaintiff musprove reliance, he or she may dd se in thiscase—

“through commormvidence (that is, through legitimate infetesbased on the nature of the
alleged misrepresentatioasissue).”In re U.S. Foodservice Pricingtig., 2013 WL 4609219,

at *8 (quotingKlay, 382 F.3d at 1259).
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Abu Dhabi Commercial Bankipon which Defendants refpefs.’ Cert. Mem. 17-18,
22), is hereforedistinguishable.In that casethe Court refused to certify a common law fraud
class action on behalf of three institutional investors whaalksgdired certain notes issued by a
structurednvestment vehicleSee269 F.R.D. at 253-54But there unlike here, “the record
evidence reveal[edhaterial differences among investors with regarthér decision making
processes, investment guidelines, due diligence inquiries, and communicatiotisose
involvedin selling the Rated Notésld. at261. Indeed, there was concrete evidence that some
investors “chose not to rely -ef relied only minimally— on the [alleged misrepresentations in]
credit ratings prior to investing in the Rated Notelsl”at 265;see also idat 262. In fact, some
investors made their investment decisiobsfrethe ratings were issued . , rendering it
unlikely that any rating played a substantial role in those invéstecssions to invest.”ld. at
261 (emphasis in original). Additionallfhe “information mermaranda and marketing materials”
that were the source of the misrepresentatiodginDhabivaried between the different notes,
and they were modified over tim&ee idat 263. FurthermoreDefendants “prepared no less
than fifty-six individualized mem@nda to potential . . . investors answering questions and due
diligence inquiries by these investordd. In short, individualized reliance issues plainly
predominated in that case given the facts. Not so here.

Finally, while Defendants point to some “non-uniform” conversations putative class
members had about the Notes with the Distributegsefs.” Mem. 79; 17) and wittthe
putative class membersivn personal financial advisorseeDefs.” Mem. 910; 17), none of
these conversations -either alone or taken together demonstrates that Plaintiffs cannot
establish reliancthrough common, circumstantial evidence. New York law does not require

Defendants’ misrepresentations and omissions to have been the only considérattions t
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Plaintiffs relied ypon in deciding to purchase the Not&ee, e.gPhillips v. Better Homes
Depot, Inc, No. 02CV-1168 (ERK), 2003 WL 25867736, at *12 (E.D.N.Y. Nov. 12, 2003)
(‘I n fraud actions, the fraudulent representations complained of need not be the sole
consideration or inducement moving a plaintiff . . (alteration omitted) (quoting7 Am.Jur.
2d Fraud and Deceit § 245)Instead the misrepresentation or omission need only have been a
“substantial factor in inducing [Plaintiffs] to act the way that [{hdigl.” Curiale v. Peat,
Matwick, Mitchell & Co, 214 A.D.2d 16, 27 (1st Dep’t 1995). At most, the conversations
Defendants point to demonstrate that some putative class members had more teaoorierr
purchasing the Notes; they do not, howeverrealict the notion that putative class members
relied on Defendants’ alleged misrepresentations and omissions aSeelSeekam012 WL
860364, at *10 (finding predominance met in fraud action even where “each proposed class
member may have opted to purchase the [product in question] for different reaSpesider
256 F.R.Dat303 (finding predominance met fraud action notwithstanding teth’ plaintiff
may have accepted his or lallegedly fraudulent$ettlement for somewhat different reasgns
Accordingly, the Court finds that common questions of law and fact with respect to Plaintiffs’
fraud and fraudulent inducement claims will predominate over any individual iskredgmnce
that may exist.
b. Implied Covenant of Good Faith and Fair Dealing

New York law implies a covenant of good faith and fair dealing in all contrabtshw
“embraces a pledge that neither pathall do anything which shall hattee effect of destroying
or injuring the right of the other party to receive the fruits efdbntract.” State St. Bank &
Trust Co. v. Inversiones Errazuriz Limitad&/4 F.3d 158, 16@d Cir.2004) (citation omitted).

In the Amended Complaint, Plaintiffs alleged thatdfendant®ther than Morgan Stanley &
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Co. violated the covenant in various ways (Am. Compl. 1 10533@%-andhey nowposit at
least four common questions relevant to alleged violations of the implied covenant, r{@jnely:
“[w]hether Defendants utilized their unilateral authority over the Underlying Assestsl¢ot
CDOsthat they created and shorted,” (Pls. Cert. Mem. 20);[¥ghether Defendants utilized
their unilateral control over the Underlying Assetsétect REs highly susceptible to a downturn
in the housing and financial market$d.j; (3) “[w] hether Defendas played ratings arbitrage
and selected Fitch in order to createribkiest possible Underlying Collateral still capable of
garnering an AA rating(ld.); and (4) [whether Defendants lowered their internal underwriting
criteria in order to approvaskier Underlying Assets,”ld.)

Defendants object to certification infiplied covenant claim on two grounds. First, they
claim that Plaintiffs attempt to certify an implied covenant class is an impermissible attempt to
“re-package a defective common law securities fraud class” as an implied covenaniDxéss.
Cert. Mem. 26). But the cases upon which Defendants rely concern thackaging” of
defectivdraud claims.See, e.gPermasteelisa S.p.A. v. Lincolnshire Mgme., 793 N.Y.S.2d
16, 17 (1st Dep’'t 2005)The claim for breach of thenplied covenant of good faith . merely
duplicated the insufficient contract claimvhich itself “was essentially duplicative of the
insufficient fraud clainf); Sutton Assocs. v. LeXiexis 761 N.Y.S.2d 800, 804 (N.Y. Sup. Ct.
Apr. 29, 2003)holding that the implied covenant clairjwas] duplicative of and merely
recast[ed]plaintiff's] unavailing fraud theoty. Here, Plaintiffs have statedvalid fraud claim,
as Judge Sand and this Court previodgtermined.SeeDandong ) 2011 WL 5170293, at *14;
Dandonglll, 2013 WL 4482509, at *11. Accordingly, Defendamtigjument is without merit.

SecondDefendantsrgue that Plaintiffs cannot satisfy the predominance requirement

with respect to the impliedovenant claim because they rely on a “common course of conduct”
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theory thatvasrejected by the Second CircuitMoore v. PaineWebbeB06 F.3d 1247 (2d Cir.
2002). (Defs. Cert. Mem. 26). But the holdindMnorewassimply that, in the context of a
fraudulent misrepresentation claiprpving a common course of conduct could, bgtitself,
establish predominance becausach plaintiff must prove that he or she personally received a
material misrepresentatioand that his or her reliance on this ragesentation was the
proximate cause of his or her Idssvioore, 306 F.3d at 1255That principle is irrelevant to
Plaintiffs’ implied covenant claimssliability for an implied covenant claim does nmeguire
reliance orany sort oimisrepresentationSee, e.g. ABN AMRO Bank, N.V. v. MBIA Ind.7
N.Y.3d 208, 228-29 (2011) (holding that insureds stated a claim against iiesuerach othe
implied covenant when insurallegedly transferred assetsit®parent company for no
consideration)Forman v. Guardian Life Ins. Cof Am, 908 N.Y.S.2d 27, 30 (1st Dep’t 2010)
(holding that insurance auditor adequately stated a claim for breach of thedimphenant
against insurer where insurer allegedly provided auditor with claims to audit bugceimte
agreement that prevented auditor from recovering funds on those claims), Aglgo@bmmon
issues predominate with respect to Plaintiffs’ implied covenant claims asSed).e.gln re
Checking Account Overdraft Litig281 F.R.D. 667, 681 (S.D. Fla. 2012) (“{84ch of the duty
[of] good faith and fair dealing may be shown by clagte evidence of a defendamsubjective
bad faith or objectively unreasonable condiictNat'l Seating & Mobility, Inc. vParry, No. 10
Civ. 2782 (JSW), 2012 WL 2911924t *1, *10 (N.D. Cal. July 16, 2012) (certifyirmplied
covenant class based on employer’s allegedly inaccurate calculation of eesploye
compensation)Dennew. Jenkens & Gilchris230 F.R.D. 317, 321 (S.D.N.Y. 200@grtifying
class ad approving settlement predicated on breacimtdy alia, duty of good faith and fair

dealing),aff'd in part, vacated in par443 F.3d 253 (2d Cir. 2006).
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ii. Superiority

In addition to mandating the predominance of common factual and legal issues, Rule
23(b)(3) also requires the Court to determine whether “a class action is stipetioer
available methods for fairly and efficiently adjudicating the controverbed.R. Civ. P.
23(b)(3). Four factors are “pertinent” to this inquiry:

(A) the class rambers’ interests in individually controlling the prosecution or

defense of separate actiofB) the extent and nature of any litigation concerning

the controversy already begun by or against class men{Ggrsie desirability or

undesirability of concdrating the litigation of the claims in the particular forum;

and(D) the likely difficulties in managing a class action.
Id. Courts have held thatass actions are particularly appropriate in federal securities actions,
see, e.g.Green v. Wolf Corp406 F.2d 291, 296 (2d Cir. 1968)A} class action in a federal
securities action may well be the appropriate means for expeditious litightgsues, because a
large number of individuals may have been injured, although no one person may have been
damaged to a degree which would have induced him to institute litigation solely on his own
behalf’); see alsdn re Vivendi Universal, S.A242 F.R.Dat91 (collecting caseshandthese
considerations apply with equal force heFaurther,Plaintiffs have put forth evidence that a
class action judgment would likely be enforced in a Singapore smaf@rmston Decl.
(Docket No. 144) 11 11-12), and Defendants do not appear to contest the superiority
requirement. Accordingl the Cairt findsthat itis satisfied, and Plaintiffs’ motion to certify the
class ighereforeGRANTED. Additionally, the Court appoint€irby Mclinerney LLP as class
counsel, and approves thamed Plaintiffas class representatives.
B. The Admissibility of Expert Reports

The second motion before the Court is one brought by Defenegnslude the

declarations of Plaintiffs’ experts Craig A. Wolsfthe “Wolson Declaration”) and llya Eric
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Kolchinsky(the “Kolchinsky Declaration’;))pursuant tdRule 702 of the Fderal Rules of
Evidence andbaubert v. Merrell Dow Pharmaceuticals, In&09 U.S. 579 (1993)Daubert
requires that an expert’s testimony “both rest[] on a reliable foundatiorbahetlevantto the
task at hand.”ld. at 597. When a motion to excluebepert testimony is made at the class
certification stage, thBaubertstandard applies, but the inquiry is “limited to whether or not the
[expert reports] are admissible to establish the requirements of Rulén2&NYSE Specialists
Sec. Litig, 260 F.R.D. 55, 66 (S.D.N.Y. 2009). In other words, “[t}he questionis not. ..
whetherajury at trial should be permitted to rely fihe expert’sjreport to find facts as to
liability, but rather whther [the Courtmay utilize it in deciding whether thequisites of Rule
23 have been mét.In re Visa Check/Mastermoney Antitrust Liti92 F.R.D. 68, 77 (S.D.N.Y.
2000). Defendants challenge the Declarations as both irrelevant and unreliable.

Defendants’ arguments with respect to the Kolchinsky Deatar&iive some force, but
they are moot because ti@ourt did not consider the Kolchinsky Declaration in reaching its
decision on Plaintiffs’ motion to certify. Defendants’ arguments with réspehe Wolson
Declaration, on the other hand, fail to persudéirst, as the discussion above makes clear, the
Wolson Declaration is plainly relevant insofar as it has a “valid connection peettieent
inquiry.” In re Rezulin Prods. Liab. Litig309 F. Supp. 2d 531, 540 (S.D.N.Y. 2009). That s,
the Wolson [2claration is relevant tilne predominance inquiry under Rule 23(b)(3) becduse
speaks to whether and how investors would have reditecently if Defendants had provided
the omitted information dnad theynot made the allegedly misleading statementshe
documents provided to Plaintiffs. (Wolson Decl. 1 5.01, 5.02).

The fact that the Wolson Declaratimfers to the omitted information as “material” does

not renetr it aninadmissibldegal opinion. The Court does not understangof Mr. Wolson’s
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statements— particularly that the “offering materials omitted information that would haea be
material to any reasonable investor” (Wolson Decl. T 59s“encompass|ing] an ultimate legal
conclusion.” United States v. Jacques Dessange, Mo. S2 99 Cr. 1182 (DLC), 2000 WL
294849, at *2 (S.D.N.Y. Mar. 21, 2000yWhetherthe omittednformation and
misrepresentationsere materials an issue for the factfinder at trial, and is not before the Court
at this stage of the litigation. The questpesentlybefore the Court is simply whether common
guestions predominate — or, alternatively, whether individual questions of relianeénelrar
them— and the importance of tlemitted information and allegedly misleading statembats
some bearing on that question. Of course, if Wolson weestidy regarding materiality at trial,
the Court might well instruct him to “recast his testimony by using terminology thatndde
express legal conclusioiisCrown Cork & Seal Co., Inc. Master Ret. Trus€Cvedit Suisse First
Bos. Corp, Nos. 12 Civ. 5803 (JLG) et a2013 WL978980, at *8 (S.D.N.Y. Mar. 12, 2013).
The risk of jury confusion inherent in a witness’s use of a legal term is not re&\thrg stage,
however.

Defendants’ reliability bjections to the Wolson Declaration are also unconvincgeg
Fed. R. Evid. 702 (providintpat expert testimony must be “based on sufficient facts or data,” be
“the product of reliable principles and methods,” and that “the ergléeably applied the
principles and rathods to the facts of the cagesee also Dauber609 U.S. at 5934 (listing
factors to use imassessing the reliability of expert testimpnipefendants’ principal objection
appears to be th&Yolson failed to account for the geogragaiilocation of Plaintiffs. In
particular,they assert thalolson “has no understanding of either the Singapore securities
marketplace or Singapore investoesd that healid not conduct any investigation about the

Singapore finacial markets.(Defs.” Exclusion Mem. 6-7, 14-15 But Defendants fail to
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identify any reason that information would be relevanhvestors in United States markets
markets with which Wolson is indisputaldgmiliar (seeWolson Decl. {1 1.04, 1.0&attell
Decl. (Docket No. 156) Ex. 2 136:24-137:9) — but not to investothe Singapore
marketplace.Defendants also contemigat theWolson Declaration represents nothing more than
Wolson’s subjective opinion, unmoored from any verifiable methodoloQgfs(' Exclusion
Mem.15-16). But Wolson'’s opinion regarding the importance of the omitted or allegedly
misleading information is based on his experience in the structured financeyinalidtexperts
are permitted to provide suetlxperientiatestimony so long as thegXplan how|[their]
experience leato the conclusion reached and Hthveir] experience is reliably applied to the
facts.” Israel v. Spring Indus., Inc2006 WL 3196956, at *2 (E.D.N.Y. Nov. 3, 2006ge also
Bd. d Trs.of AFTRA Ret. Fund. JPMagan Chase Bank, N.A2011 WL 6288415, at *4
(S.D.N.Y. Dec. 15, 2011). Wolson has done so here. (Wolson Decl. 1 1.07).

Ultimately, Defendants’ objections to the Wolson Declaration go more tdivibign to
admissibility. See, e.gBacardi & Co. v. N.Y. Lighter CoNo. 97CV-7140 JS VVP, 2000 WL
298915, at *2 (E.D.N.Y. Mar. 15, 2000) (“Although expert testimony should be excluded if it is
speculative or conjectural, or if it is based on assumptions that are so unraatistic
contradictory asa suggest bad faith, or to be in essence an apples and oranges comparison, other
contentions that the assumptions are unfounded go to the weight, natilksiliity, of the
testimony.”(quotingBoucher v. U.S. Suzuki Motor Carg3 F.3d 18, 21 (2d Cir. 19963ee
also Amorgianos v. Nat'l R.R. Passenger CoBp3 F.3d 256, 267 (2d Cir. 2002) (describing the
“liberal admissibility standards of the federal rules” and explaining thatvi[apr flaw in an
experts reasoning or a slight modification of afnerwise reliable ethod will not render an

experts opinion per se inadmissibleMcCullock v. H.B. Fuller C9.61 F.3d 1038, 1044 (2d
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Cir. 1995) (“Disputes as to the strength of [an expert’s] credentials, faults inehid diferent
etiology as a nt@odology, or lack of textual authority for his opinion, go to the weight, not the
admissibility of his testimony.”) Accordingly, Defendants’ motion is DENIED.
CONCLUSION
For the foregoing reasons, Plaintiffs’ motion for class certification is GRAN
Defendants’ motion to exclude the declarations of Plaintiffs’ expeREMIED as mootvith
respect to the Kolchinsky Declaration and DENI&Dthe meritsvith respect to the Wolson

Declaration. The Clerk of the Court is directed to terminate Docketis1141 and 154.

SO ORDERED.

Dated: October 17, 2013
New York, New York JESSE M FURMAN

United States District Judge
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