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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________ X
GAIL MCDONNELL,
Plaintiff,
10 CV 8140 (RPP)
- against -
OPINION & ORDER
FIRST UNUM LIFE INSURANCE CO.,
et al.
Defendants.
___________________________________________________________ X

ROBERT P. PATTERSON, JR., U.S.D.J.

On October 27, 2010, Plaintiff Gail McDonnelM¢Donnell”) filed this action, arising
under the Employee Retirement Income Siggurct of 1974 (“*ERISA”), 29 U.S.C.A. § 1001,
against Defendants Morgan Stanley &@many Incorporated Disability Plaand First Unum
Life Insurance Company (“First Unum”). (Comfil1.) Plaintiff argues that Defendant First
Unum improperly denied her application for letegm disability benefits; Plaintiff seeks to
“recover benefits due under an@oyee benefit plan, to clarify érights of plaintiff to future
benefits under such plan, and toaeer attorney fees and costs.” JId.

On April 2, 2012, McDonnell and First Unum filed cross-motions for summary
judgment, pursuant to Rule 56 of the Federal Rules of Civil Procedure. On June 16, 2012, both
parties timely filed their opposition papers. On July 6, 2012, both parties timely filed their reply
papers. Oral argument was held on August 16, 26b2 the reasons stated below, the parties’

cross-motions for summary judgment are denied.

1 On January 20, 2011, the parties filed a joint voluntaryilstijpn of dismissal, pursuant to Rule 41(a)(1)(A)(ii) of
the Federal Rules of Civil Procedudésmissing Defendant Morgan Stanley & Company Incorporated Disability
Plan from the case&ithout prejudice.
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Facts

From 1993 through 2007, McDonnell was emplogsdch Managing Director of Morgan
Stanley & Company IncorporatétMorgan Stanley”). (SePl.’s Statement Pursuant to Local
Rule 56.1 (“Pl.’s 56.1 Stmnt”) 11 1, 5; First Unurhigcal Civil Rule 56.1(b) Statement (“Def.’s
56.1 Resp.”) 11 1, 5; Administrative Reco(tR.”) 2, 62, 146-85, 1409.McDonnell describes
her job as “managing a global group of o¢8rpeople in New York and London, which required
frequent travel to London, fregaiemeetings with senior managent regarding the performance
of the group; and extensive travelvisit clients and to preseltorgan [Stanley’s] capabilities
for asset-based financing solutions.” (Pl.’'s 56.1 Stmnt Y 6; R.899, 1409.)

As an employment benefit, Morgan S&nprovided McDonnell with long term
disability insurance coveragmder a group policy (“the Planisued by First Unum._(Sé&d.’s
56.1 Stmnt {1 2, 3; Def.’s 56.1 Resp. 11 2, 34BR-85.) Under thedading “Mental lliness
Limitation” (“MIL"), the Plan contans a provision that “[d]isabilitie$due to a sickness or
injury, which are primarily due to a mental illnéssve a limited pay period up to 24 months.”
(Pl.’s 56.1 Stmnt § 201; Def.’s 56.1 Resp. § 201; R.171.) The Plan grants First Unum full
discretionary authority “to determine an emplogedigibility for benefits and to construe the
terms of this policy.” (Pl.’s 56.1 Stmnt | 8; Def.’s 56.1 Resp. 1 8; R 155.)

Since the mid-1990s, McDonnell has experierzack pain; joint pain in the knees and

hips; severe headaches; difficwtsalking; and fatigue. (Se®l.’s 56.1 Stmnt § 15; Def.’'s 56.1

2 The Administrative Record has been Bates numberedhstprefix “FU-CL-LTD.” The Court will cite pages in
the Administrative Record as “R.___."

% The Plan states that “[d]isability’ dridisabled’ mean that because of injarysickness . .the insured cannot
perform each of the material dutieshid regular occupation.” (R.162.)

* The Plan defines “mental illness” as “a psychiatripsychological condition regardless of cause . . . . These
conditions are usually treated by a mental health peowidother qualified prasier using psychotherapy,
psychotropic drugs, or other similar methods of treatment.” (R.172.)



Resp. 1 15; R.305-15, 416-17, 1475.) She consultddmany doctors due to these symptoms.
(SeePl.’s 56.1 Stmnt § 15; Def.’s 56.1 Resp. { 15; R.305-15, 416-17, 1475.) In 2006,
McDonnell complained to one or more of her twos that she was expencing a progressive
decline in her physical stamina and cognitive functioning. Bée56.1 Stmnt § 16; Def.’s
56.1 Resp. 1 16; R.386.)

McDonnell informed one or more of her doxs that on or about January 29, 2007, while
on a business trip to Las Vegas, she was hdigpitlafor two days due to sharp chest pains,
heavy chest pressure, difficultydathing, and extreme fatigue. (F&8eés 56.1 Stmnt  17;

Def.’s 56.1 Resp. 1 17; R.386, 417, 586-622r) January 31, 2007, McDonnell stopped
working for Morgan Stanley._(Sdd.’s 56.1 Stmnt § 18; Def.’s 56.1 Resp. { 18; R.141, 215.)
On February 6, 2007, McDonnell was hospitalizedimglue to continuing symptoms plus an
inability to stand, which was accompedh by dizziness and confusion. (S8és 56.1 Stmnt §
19; Def.’s 56.1 Resp. 1 19; R.386, 417.)

A. McDonnell’s Benefits Claim Submission

On or about July 2008, McDonnell submittedagplication for long-term disability
(“LTD”) benefits to First Ununt. (SeePl.’s 56.1 Stmnt { 145; Def.’s 56.1 Resp. { 145; R.133.)
By letter dated August 18, 2008, First Unum natifidcDonnell’'s counsel that her claim had
been filed late, that the reasons she provideaaligixcuse the late filing, and that First Unum
was therefore closing her claim. (First Unum’s Rule 56.1 Statement (“Def.’s 56.1 Stmnt”) § 13;

Pl.’s Response to Def.’s Rule 56.1 StatemeRt. € 56.1 Resp.”) 1 13; R14-27.) Nevertheless,

® First Unum initially learned received notice of McDoltiseclaim on June 30, 2008, when it received a call from
Morgan Stanley “regarding a potential LTD claim . .bdat] an employee who has not worked for 1.5(+/-) years
... [and] who thought she would get well enough to retumaidk and not need disability.” (Def.’s 56.1 Stmnt § 9;
Pl.’s 56.1 Resp. 1 9; R.88.) First Unum advised Morgan Stanley that, because the empgjogsian had not
worked for over a year, any claim would likely be untimehder the terms of the Plan; nevertheless, First Unum
asked “for the claim to be submitted to Unum’ sattit could “investigate the situation and determine if
contractually she would be eligible.” (Def.’s 565tmnt { 10; Pl.'s 56.1 Resp. 1 10; R.89.)



by letter dated January 6, 2009, First Unum remtiMcDonnell’'s counsel that while the claim
remained closed, “‘we will be reviewing her dieal records, once requested and received, to
make a decision on her claim for benefits(Def.’s 56.1 Stmnt § 14; Pl.’s 56.1 Resp. 1 14;
R.270-71.) First Unum then asked McDonnelptovide a list of the &atment providers she
had seen since January 2007, aloity wihe dates of service. (SBef.’s 56.1 Stmnt § 15; Pl.’s
56.1 Resp. 1 15; R.270.)

On February 5, 2009, Leo Shea, Ph.D. (“Dr. Shea”), a neuropsychologist, completed a
Neuropsychological Evaluation Report, whassessed McDonnell’s cognitive function and her
ability to meet the demands of her positioMairgan Stanley based on his July 8, 2008, July 28,
2008, and September 22, 2008 examinations of McDonnell. RISe&6.1 Stmnt § 149; Def.’s
56.1 Resp. 1 149; R.385-401.) Dr. Shea notedithé¢ McDonnell’'s “dinical picture might
be seen as one representing a Conversion Disorder or Somatization Disorder, her diagnosed
Lyme disease represents a true organic disthaehas contributed to her multiple functional,
emotional, and cognitive reductions.” (Def36.1 Stmnt § 42; Pl.’s 56Resp. { 42; R.396-97.)

Dr. Shea concluded that McDonnell “‘does not htheemental stamina or consistent cognitive

ability’” to meet the demands of her job at ian Stanley or “any work she might attempt

for the foreseeable future. (Pl.’s 56.1 Stmnt 1 150-52; Def.’s 56.1 Resp. 1Y 150-52; R.397-98.)
In support of her application for LTD bdite, McDonnell submitted to First Unum, by

letter dated February 19, 20a@%, Shea’s neuropsychologicalauation, medical records and

reports from her treating doctors and medicafgssionals, and a response to the Claimant’s

Supplemental Statement form provided by First Unum. B$&e56.1 Stmnt § 148; Def.’s 56.1

Resp. 1 148; R.283-759.) McDonnell also sittat an eleven-page list of 133 medical



providers® however, the list did natontain treatment datés(SeeDef.’s 56.1 Stmnt  15; Pl.’s
56.1 Resp. 1 15; R.270, 865-66.) On April 28, 2009, McDonnell provided a consolidated list of
her nine “main doctors” that@uded treatment dates. (Seef.’s 56.1 Stmnt § 27; Pl.’'s 56.1
Resp. § 27; R.865-66.)

In May 2009, McDonnell submitted a statemprépared by her attending physician, Dr.
Alan Pollock (“Dr. Pollock™), who diagnosdter as suffering from Lyme Disease. ($8d.’s
56.1 Stmnt § 16; Pl.’s 56.1 Resp. 1 16; R.1109-Akhough Dr. Pollock stated that McDonnell
had “no significant physicakstrictions,” he also stated that she shaitjdtand, and walk for no
more than one hour each during a workday @micluded that she was unable to engage in
“intellectual work, processing mematerial, recent memory, judgnigror] verbal expression.”
(SeeDef.’s 56.1 Stmnt § 16; Pl.’s 56.1 Resp. { 16; R.1109-10.)

B. First Unum’s Evaluation of McDonnell’'s Claim

i. Dr. Leverett's OSP Review and Follow-Up

In August 2009, First Unum asked Dr. Stetewerett (“Dr. Leverett”), who is board-
certified in family medicine and one of Firshum’s in-house medical consultants, to complete
an on-site physician (“OSP”) writteeview of McDonnell’s claim. (Sekl.’s 56.1 Stmnt  155;
Def.’s 56.1 Resp. 1 155; Def.’s 56.1 Stmm9f Pl.’s 56.1 Resp. { 29; R.1374-75.) Dr.

Leverett's OSP report is dated September 10, 20(®eeDef.’s 56.1 Stmnt { 29; Pl.’s 56.1

® The list included McDonnell’s brother, an old college roommate, and a yoga instrpctobeing contacted by
First Unum, some of the people listed denied ever having seen McDonnelDgSee6.1 Stmnt 9 21-24; Pl.’s
56.1 Resp. 1Y 21-24; R.308, 824, 837, 840-55.)

"It is unclear from the Administrative Record on what date this list was submittedD¢Sse56.1 Stmnt § 17;

Pl.’s 56.1 Resp. 11 15, 17; R.783-84.) McDonnell contends that she was not informieel lisatlid not include
treatment dates until March 19, 2009, and that had First Unum informed her sooner, she would have provided the
consolidated list of medical providers soon@?l.’s 56.1 Resp. 11 17, 26; R.803.)

8 Dr. Leverett did not physically examine McDonnell as part of his review; he only reviewed the medic ireco
her claim file. (Pl.’s 56.1 Stmnt  169; Def.’'s 56.1 Resp. 1 169.)
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Resp. 1 29; R.1374-88.) After surarizing the medical evidenédr. Leverett stated that
although McDonnell reported symptoms congisteith Lyme disease, “there is no
documentation of physical exam findings that vadolok consistent with Lyme disease . . ..”
(Def.’s 56.1 Stmnt 11 33, 35; Pl.’s 56.1 Resp3%135; Pl.’s 56.1 Stmnt  156; Def.’s 56.1
Resp. 1 156; R.1386, 1388.) Moreover, Dr. Levasserted that the Lyme disease blood tests
administered to McDonnell “did not meet theef@er for Disease Control (“CDC")] threshold
criteria® for a definitive diagnosis of Lyme disedsend thus he characterized the positive
results of those Lyme disease blood tesfalas positives. (Def.’s 56.1 Stmnt Y 35-36; Pl.’s
56.1 Resp. 11 35-36; PI.’s 56.1 Stmnt Y 156; Def.’s 56.1 Resp. { 156; R.1386, 1388.)

Dr. Leverett further noted that McDonnell haéyiously received courses of antibiotics
that he contended “would be more than adequate treatment for Lyme disease.” (Def.’s 56.1
Stmnt 1 39; Pl.’s 56.1 Resp. § 39; R.138609cdxdingly, although Dr. Leverett acknowledged
that the physical symptoms Monnell reported were consistewith Lyme disease, he
concluded that a Lyme disease diagnosiswea®rtheless unsupported e medical evidence;
thus, he concluded that McDonnell’'s symptoms were “more consistent with” a psychiatric cause,
specifically Somatoform Disordét. (SeePl.’s 56.1 Stmnt 9 160-62; Def.’s 56.1 Resp. {{ 160-

62; Def.’s 56.1 Stmnt {1 40, 44-45; BIS6.1 Resp. 1 40, 44-45; R.1386-88.)

° Dr. Leverett noted that the records for several of McRéisrireating medical professionals were largely illegible
or generally illegible, though he did refer to some parts of those records in his revieWl.'6S8&.1 Stmnt 167;
Def.’s 56.1 Resp. 1 167; R.1380-82.) First Unum did not obtain transcripts of those redofalsroMcDonnell of

Dr. Leverett’s inability to read them. (SBé’s 56.1 Stmnt §167; R.1380-82.) In such a situation, the burden is on
the insurer to inform the claimant of the problem and provide her with an opportunity to addres®alnRet v.

Met. Life Ins. Co, 423 F. Supp. 2d 288, 300-03 (S.D.N.Y. 2006).

19Dr. Leverett cited the CDC Morbidity and Mortality Weekly Report, dated February 11, 2005, but did not cite to
the CDC Clinical Diagnostic Criteria or the C[2008 Case Definition for Lyme disease. (8kbs 56.1 Stmnt
1157; Def.’'s 56.1 Resp. 1 157; R.1380.)

1 Dr. Leverett also explained that due to what he iné¢enl as insufficient laboratory evidence to support the
diagnosis, he found Dr. Sheaacceptance of the conclusion by somklobonnell’s physicians that Lyme disease
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On September 10, 2009, Dr. Leverett wrot®toPollock, who had submitted the
Attending Physician’s Statement diagmazsMcDonnell with Lyme disease. (SPef.’s 56.1
Stmnt 1 16, 46; Pl.’s 56.1 Resp. 1 16, 46484R.1109-10, 1394-95.) After explaining why
he believed that “McDonnell’s clinical pregation is more consistent with a Somatoform
Disorder, rather than sequelakher chronic Lyme disease,” Oreverett asked Dr. Pollock two
guestions: “Do you agree with my analysis . . . Pdfwhat is the clinicalationale that supports
your opinion?” (Def.’s 56.1 Stmnt § 4Bl.’s 56.1 Resp. | 46, 44-45; R.1394-95.)

Dr. Pollock did not respond by Novemt&r2009, at which point Dr. Leverett
recommended that a designated medical off{tt@MO”) review the file to resolve the
disagreement on McDonnell’s diagnosis. (8é& 56.1 Stmnt § 186; Def.’s 56.1 Resp. { 186;
Def.’s 56.1 Stmnt 1 47; Pl.’'s 56.1 ResplAl R.1472.) Dr. Gary P. Greenhood (“Dr.
Greenhood”), an internal mediciaed infectious diseases spéisia completed the DMO review
on November 9, 2009, and concluded tiatoncurred with Dr. Leveréft. (SeePl.’s 56.1
Stmnt 7 188; Def.’s 56.1 Resp. 1 188; R.147Mr) Greenhood stated that McDonnell’s blood
testing did not support a diagnosisLyme disease and that “Jm other cause of a physically
based iliness . . . is supported.” (Defb6.1 Stmnt 1 61, 65; Pl.’s 56.1 Resp. 1 61, 65;
R.1479.)

ii. Dr. Black's OSP Review and Follow-Up
In September 2009, First Unum requested a second OSP written review of McDonnell’s

claim file. (SeePl.’s 56.1 Stmnt § 170; Def.’s 56Resp.  170; R.1398-1400.) In his OSP

represented the root cause of her symptoms “dubious.” (Def.’s 56.1 Stmnt 11 41-44; PRes6.11 41-44;
R.385-98, 1387-88.)

2 Dr. Greenhood did not physically examine or test McDonnell as part of his review. (Pl.’s 56.1 Stmnt { 198;
Def.’s 56.1 Resp. 11 198.)



review.® dated September 23, 2009, F. William Black, Ph.D. (“Dr. Blatks),
neuropsychologist and in-housedical consultant for Firétnum, also concluded that
McDonnell's diagnosis of Lyme disease “fist supported by the medical evidencg.'{Pl.’s
56.1 Stmnt § 173; Def.’'s 56.1 Resp. 1 173; R.1403-849ordingly, Dr. Black dismissed Dr.
Shea’s neuropsychological findings, which wersdshon a Lyme diseadeagnosis, and instead
concluded that that McDonnell’s cognitive pleins — which he acknowledged were supported
by her test data — were the result of a “primaghavioral condition,” ndtan organic etiology.”
(Pl’s 56.1 Stmnt 1 173-75; Def.’s 56.1 ResplY§-75; Def.’s 56.1 Stmnt Y 49-50; Pl.’s 56.1
Resp. 11 49-50; R.1403-04.)

On October 5, 2009, Dr. Black requested dieaition from Dr. Shea concerning “‘what
clinical indications or medi¢anformation you have seen thabuld support a diagnosis of
chronic Lyme disease, resulting in cognitosesfunction.” (Pl.’s 56.1 Stmnt  178; Def.’s 56.1
Resp. 1 178; R.1425-26.) Dr. Shea respondedatygtthat whether or not McDonnell suffers
from Lyme disease “is a deternaition made by an M.D. not a Ph.D. — it is in my report because
that is the medical DX she was given[.[Pl.’s 56.1 Stmnt { 179; Def.’s 56.1 Resp. 1 179;
R.1431-32.) Dr. Black did not follow up bywrtacting any of the other physicians who
diagnosed McDonnell with Lyme disease. ($é& 56.1 Stmnt § 180; Def.’s 56.1 Resp. 1 180.)

On October 13, 2009, Dr. Black stated that “[af$ifference of opinion [exists] . . . between the

3 Dr. Black did not physically examine McDonnell as parhisfreview. (Pl.’s 56.1 Stmnt § 177; Def.’s 56.1 Resp.
1177.)

14 Although the file was initially sent to Dr. Van de Mait was subsequently redirected to Dr. Black. (8k's
56.1 Stmnt 1 171-72; Def.’s 56.1 Resp. 11 171-72; R.1400.) The Administrative Record does not contain Dr. Van
de Mark’s first name. (R1400.)

15 Indeed, referring to Dr. Shea’s Neuropsychological Evaluation Report, Dr. Black deteraingttie primary,
if not total source of medical information appearing & NP [neuropsychologist’s] written report appears to be
self-report by the claimant.” (Def.’s 563tmnt  50; Pl.’s 56.1 Stmnt  50; R.1404.)



conclusions|] of Dr. Shea and [Dr. Black], a @MReview is necessary[]y to resolve this
difference.” (Pl.’s 56.1 Stmnt §81; Def.’s 56.1 Resp. 1 181; R.1435.)

On October 13, 2009, First Unum asked psychologist D. Malcolm Spica, Ph.D. (“Dr.
Spica”), an in-house medical consultant, tmptete a DMO written review of McDonnell's
case file'® (SeePl.’s 56.1 Stmnt | 182; Def.’s 56Rlesp. T 182; R.1437-39.) In his DMO
review, dated October 16, 2009, Dr. Spica concluded that he cedauth Dr. Black’s opinion.
(SeeDef.’s 56.1 Stmnt § 59; Pl.’s 56.1 Stmnt § B91442-43.) Dr. Spica disagreed with Dr.
Black and found that McDonnell was not cognitivelypeared, and that “[t|henild variability in
the claimant’s performance is most reasonalihbated to her detected behavioral health
issues,” not a physical cause. (Pl.’s 56tthnt § 183; Def.’s 56.1 Resp. { 183; R.1441-43.)

C. First Unum’s Benefits Decision

By letter dated November 11, 2009, Elizab@tbale (“Cleale”), a Senior Disability
Benefits Specialist for First Unum, informedunsel for McDonnell that First Unum had
approved benefits of $459,600, which covered omdytwenty-four month period of July 31,
2007 through July 30, 2009. (Skk's 56.1 Stmnt I 199; Def.’s 56.1 Resp. 1 199; Def.’s 56.1
Stmnt 11 66-67; Pl.’s 56.1 Resp. 11 66-6.1;482-89.) This was the maximum benefit
allowable under the Plan’s MIL for a disabjlresulting from a mental iliness. (Seef.’s 56.1
Stmnt 7 66; Pl.’s 56.1 Resp. { 66; R.1482-89.) x{slaning the decisioto apply the MIL to

McDonnell's claim, Cleale’s November 11, 20@®ter summarized the medical evidence that

16 Dr. Spica did not physically examioe test McDonnell. (Pl.’s 56.1 ®nt ] 185; Def.’s 56.1 Resp. { 185;
R.1439-43.)



First Unum had gathered and thelentions of its reviewing doctot5. (SeeDef.’s 56.1 Stmnt
68; Pl.’s 56.1 Resp. 1 68; R.1482-89.)

D. McDonnell’s Administrative Appeal

By letter dated August 6, 2010, McDonnell timabpealed First Unum’s “wrongful
discontinuation of her benefits under the MIkarid submitted additional medical evidence in
support of her claim._(Sd#.’s 56.1 Stmnt {1 216-17; Ds 56.1 Resp. 1 216-17; R.1551-
1727.) This additional medical evidence includefdnctional capacity evaluation (FCE) report
by Ellen Rader Smith (“Rader Smith”); a nepsychological reevaltian conducted by Dr.
Shea; and updated medical records, “includirgrésidual functional @acity questionnaires
from five of McDonnell’s treatingloctors and medical professionals,” each of whom opined that
she was disabled from any occupation. (Pl.’s 56.1 Stmnt § 217; Def.’s 56.1 Resp. 1 217; R.1558-
1727.)

i. Rader Smith’s FCE Report

On April 14, 2010, Rader Smith performed a FCE of McDonnell. B3&e56.1 Stmnt
218; Def.’s 56.1 Resp. 1 218; R.1573-86.) In her report, dated May 4, 2010, Rader Smith
concluded that “McDonnell . . . cannot reswwvak in a corporate environment as she cannot

remain in one seated, standingatternate postureitthout the onset of distracting pain that

"By letter dated November 16, 2009, counsel for McDonnell demanded that First Unum proeidaigri[a]

description whether an internal rule, guideline, protocol, or other similar criterion was piedumaking the

adverse determination” and sought guidance as to “[tjeefgptype of evidence . McDonnell should provide to

UNUM to adequately support that she has systemic or CNS Lyme disease.” (Pl.’s 56.1 Stmnt §.'21558.De

Resp. 1214; R.1500.) By letter dated December 29,, 0% Unum responded by stating that “First Unum

believes that the correspondence dated November 11, 2009, has adequately outlined the medical information that
was gathered during the administration of Ms. McDonnell’s claim.” (Pl.’s 56.1 Stmnt  215; Def.’s 56.1 Resp.

1215; R.1500.) First Unum further stated that “any additiommformation which your client chooses to submit that
supports her position that the symptoms of Lyme Disease restrict her ability to perform the physical demands of her
occupation would be given due consideration by First Unum.” (Def.’s 56.1 Resp. 1 254 R.1
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limits her physical and intellectual thinking kioeés, concentration, memory, and ability to
remain task focused.” (Pl.’s 56.inght § 219; Def.’s 56.1 Resp. § 219; R.1583.)
ii. Dr. Shea’s Reevaluation

On July 30, 2010, Dr. Shea completed a Mpaychological Re-Evaluation Report based
on his May 25, 2010, June 1, 2010, and Jurg®50 evaluations of McDonnell. (SBé’s 56.1
Stmnt 7 221; Def.’s 56.1 Resp. T 221; R.1558-10.his report, Dr. Shea ruled out the
possibility that McDonnell suffered fro@ognitive Disorder, Conversion Disorder,
Somatization Disorder, or Undifferentiat8dmatoform Disorder “given the multiple
confirmations of her medical diagnosis for [tidddrne illnesses.” (Pl.’'s 56.1 Stmnt {1 223-24;
Def.’s 56.1 Resp. 11 223-24; R.1560-61, 1566.) Dr. Shea also observed that his re-evaluation of
McDonnell revealed a decline in cognitive and adaptive functioning since he first examined her
in 2008. (Seé®l.’s 56.1 Stmnt | 225-26; Def.’s 56.19Re ] 225-26; R.1560-67.) Dr. Shea’s
report concludes that “because of the defiexBibited on this evaluation, [McDonnell] is
incapable of holding a full-time (or even par¢) position of a competitive and complex
nature. For all practical purposes, given hagdbsed medical conditioits sequelae and her
performance on present testing she is fully dsaébl (Pl.’s 56.1 Stmnt § 222; Def.’'s 56.1 Resp.
1 222; R.1567.)

lii. Questionnaires from Treating Doots and Medical Professionals

Five of McDonnell’s treating doctors and dieal professionals filled out residual
functional capacity questionnairgswhich they indicated tha#ficDonnell was disabled from
performing her job at Morgan &tley or any other occupatioh.(SeePl.’s 56.1 Stmnt {{ 229-

243; Def.’s 56.1 Resp. 1 2293; R.1587-92, 1608-13, 1617-28, 1633-38.)

18 The five treating doctors and medical professionals Wer&teven Phillips, who lsebeen McDonnell’s treating
physician since April 2008; Anna Kelly, Lac, McDonnsltreating acupuncturist since January 2008; Dr. Jerry
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E. First Unum’s Review of McDonnell’'s Appeal

As part of its evaluation dilcDonnell’s administrative@peal, First Unum ordered two
additional medical reviews of McDonnell’s claim file. (S&leés 56.1 Stmnt 1 248, 266-68;
Def.’s 56.1 Resp. 11 248, 266-68; R.1769-70, 1775-B0his OSP written review, dated
September 14, 2010, Dr. Costas Lambrew (tambrew”) concluded that McDonnell’s
“diagnosis of Lyme diseadeas not been established,” (Pl.’s 56.1 Stmnt § 249; Def.’s 56.1
Resp. 1 249; R.1772), “by CDC criteda accepted by the New York stagie]| Department of
Health, nor have there beematal manifestations, or coripations of Lyme disease,”
(R.1772.%° Dr. Lambrew also ruled out McDonnelbdternative diagnoses of Babesiosis and
Chronic Fatigue Syndrome (“CFS”), notingathalthough McDonnell “meets some of the
criteria”™ for CFS, her testing did not suppstich a diagnosis. (Pl.’s 56.1 Stmnt | 255, 257-58;
Def.’'s 56.1 Resp. 11 255, 257-58; R.1771-72.) Lambrew deferred “evaluation of cognitive
function . . . to a Neuropsychologist.” (BI56.1 Stmnt § 262; Def.’s 56.1 Resp. { 262;
R.1770.)

On September 22, 2010, Daniel Benincasg,[q"“Dr. Benincasa”), who is board-
certified in Forensic Psychology-Neuropsychologympleted a written review of McDonnell's
claim file** in which he concluded that he agre®ith the opinions of First Unum’s OSP

psychologists Dr. Black and Dr. 8p that McDonnell’s “primaryondition is behavioral and

Gliklich, McDonnell's treating cardiologist since March@Q Carol Goldstein, McDonnell's treating chiropractor
since 1999; and Dr. Patrick Fratellone, McDonnell's treating internist/cardiologist since August 2007. (See

¥ First Unum asserts that these doctord medical professionals failed to provide medical support or explanation
for their opinions. (SePef.’s 56.1 Resp. {1 229-32, 235-43.)

20 Dr. Lambrew did not physically examine or test McDdhngPl.’s 56.1 Stmnt § 265; Def.’s 56.1 Resp. { 265;
R.1770-73.)

2L Although Dr. Benincasa received thevrdata associated with Dr. Shea’'sidb, 2010 evaluation of McDonnell,
he did not review the report connected with this data. PE&e56.1 Stmnt § 273; Def.’s 56.1 Resp. 1 273; R.1777.)
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psychiatric in the form of Conversion and Somatoform Disord@r¢PI.’s 56.1 Stmnt { 268,
270; Def.’s 56.1 Resp. 11 268, 270; Def.’s 56h8t{ 89; Pl.’'s 56.1 Resp. 1 89; R.1775-80.)
Dr. Benincasa further stated that Dr. SidaDonnell’'s neuropsychologist, “mistakenly
believes that the claimant has Lyme diseasghut] he does not have the benefit of all the
medical data on hand and the professional ca¢deviews completed.” (Def.’'s 56.1 Stmnt
90; Pl.’'s 56.1 Resp. 1 90; R.1779.)

By letter dated October 1, 2010, Denise Laegei(“Laverriere”), First Unum’s Lead
Appeals Specialist, informed McDonnellBirst Unum’s determination to uphold its
determination on administrative appeal and tipmyathe MIL to McDonnell’'s benefits claim.
(Pl’s 56.1 Stmnt § 281; Def.’'s 56.1 Resp. 1 281; R.1785-92.) In reaching this determination,
First Unum relied on the OSP written reviewDr. Lambrew, the witen review by Dr.
Benincasa, and the other evidence in the aditnative record. (Pl.’s 56.1 Stmnt § 282; Def.’s
56.1 Resp. 1 282; R.1785-92.) Laverriere testifiedvien the medical review on appeal is the
same as the DMO review at the claims level, “that essentially eadisghiry.” (Def.’s 56.1

Resp. 1 294; see alfb.’s 56.1 Stmnt I 294.)

[l Appropriate Standard of Review

This action concerning the denial of digay benefits is governed by ERISA, 29
U.S.C.A. § 1001, but “ERISA does not set outdpelicable standard of review for actions

challenging benefit eligibility determaions.” Fay v. Oxford Health PlaB87 F.3d 96, 103 (2d

Cir. 2002) (internal quotations and citationsited). The Supreme Court has held that an
insurer’s “denial of benefitshallenged under [ERISA] is to be reviewed under a de novo

standard unless” the benefit plan provittes plan’s administrator or fiduciary with

22 Dr. Benincasa did not physically examine or test McDonnell. (Pl.’s 56.1 Stmnt § Z86;98€l Resp. { 280;
R.1775-80.)
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“discretionary authority to determine eligibilityrfbenefits or to construde terms of the plan”

(hereinafter, “discretionary authority”). ldt 104 (quoting Firestone Tire and Rubber Co. v.

Bruch 489 U.S. 101, 115 (1989)).
In situations where the beisfplan gives the plan admstrator or fiduciary such
discretionary authority, courts fivnot disturb the administraterultimate conclusion unless it

is arbitrary and capricious.Pagan v. NYNEX Pension Plad2 F.3d 438, 441 (2d Cir. 1995)

In contrast, if Plaintiff's berfés determination was made by anauthorized party who lacked

such discretionary authority or improperly exsed it, the Court will review the unauthorized

party’s benefits determinatiamder a de novo standard of revie@harkey v. Ultramar Energy

Ltd., Lasmo plc, Lasmo (AUL Ltd.)70 F.3d 226, 229 (2d Cir. 1995).

The plan administrator bearstburden of proving that the féeential standard of review

applies. _Id(citing Kinstler v. First Reliace Standard Life Ins. Cdl81 F.3d 243, 249 (2d Cir.

1999)). Although express use of the terms “dafee” and “discretion” in the plan is not
necessary to avoid a de novo standard of revéewrts construe ambiguities in the plan’s
language against the insurer. (citing Kinstler, 181 F.3d at 251-52).

Here, both parties agree that the benefit aned by First Unum to Morgan Stanley
explicitly granted discretionarguthority only to First Unum(Pl.’s 56.1 Stmnt § 8; Def.’s 56.1
Stmnt I 2). The parties also agree that ClaateLaverriere, the individuals who made and
upheld the decision to apply tMiL to McDonnell’s long-term berfds claim, were employees
of Unum Groug not First Unum. (Pl.’s 56.1 Stmnt | 12ef.’s 56.1 Resp. § 12.) The parties
disagree, however, about whetloe not Cleale and Laverrieféhe “Unum Group employees”)

properly exercised discretionarytharity under the Plan to make this benefits determination,

2 Unum Group is the “owner” of First Unum and a holding company of all Unum Group subsidiarzs. ofD
Susan Roth in Opp’n to PI's Summ. J. Mot. (“Roth Decl.”) 1 1, 2).
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and therefore the parties disagree about wétiahdard of review — de novo or arbitrary and
capricious — the Court should apply here.

McDonnell argues that the Unum Group eoygles were not granted discretionary
authority of their own under the Plan, and thast Unum did not properly delegate its
discretionary authority to the Unum Group eoyades either. (Pl.’s 56.1 Stmnt {1 9-12; Pl.’s
Mem. of Law in Supp. of Summ. J. (“Pl.’s Mébnat 3). Accordingy, McDonnell asserts that
the Court should review the Unum Group employbegefits decision de novo. (Pl.’s Mem. at

3); seeMuller v. First Unum Life Ins.341 F.3d 119, 123-24 (2d C#003) (quoting Firestone

489 U.S. at 115 (holding that where the persbo made benefits decisions does not have
discretionary authority, the cowapplies a de novo review).

First Unum, however, argues that the Unuro@premployees were acting as agents of
First Unum, and therefore no dgédion of discretionary authity was necessary. (Def.’s 56.1
Resp. 1 12; First Unum’s Br. in Opp. of Pl.’snSm. J. Mot. (“Def.’s Opp.”) at 11.) By First
Unum’s logic, the Unum Group employees staothe place of First Unum and therefore
properly exercised First Unum’s discretionaryhauity to make benefits decisions. (Def.’s
Resp. Pl.’s 56.1 Stmnt { 12; Def.’s Opp. at 11.}hnalternative, First Umm argues that even if
the Court were to find that the Unum Group empksydid not act as First Unum'’s agents, First
Unum nevertheless properly delegated iseditionary authority to Unum Group. (3eef.’s
Opp. at 5.) Accordingly, Firdinum argues that theoQrt should review the denial of benefits
to the McDonnell under the arbitrary acabricious standard of review. Seagan52 F.3d at
441 (ruling that the arbitrary and capidus standard of review ise where a fiduciary is acting

within its discretionary authority).
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For the reasons stated below, the UrtBraup employees were not acting as First
Unum’s agents and First Unum did not propeidyegate its discretionary authority to Unum
Group. Accordingly, the denial of benefits to Mmnnell is reviewed under the de novo standard
of review.

A. The Unum Group Employees as Agents of First Unum

In support of its argument that the wn Group employees who made McDonnell's

benefits denial were acting as agents of Rirasim and thus properly within its discretionary

authority, (Def.’s Opp. at 10), i5t Unum relies on two well-estisghed principles of state

contract law: (1) a corporation canly act through its agents, sBmswell v. United State487
U.S. 99, 110 (1988), and (2) a corporation’s ageea&sli not be employees of the corporation, see

Sullivan v. LTV Aerospace and Defense (82 F.3d 1251, 1255 (holding that outside directors

of a corporation, who were not employees, were ERISA fiduciaries). Accordingly, First Unum
argues that it could only actrtbtugh agents to render a decismmMcDonnell’s application for
benefits, and that it engaged the Un@noup employees for this purpose. ($és 56.1 Stmnt
1 8; Def.’s 56.1 Stmnt § 2). Therefore, Fldstum contends that because it had discretionary
authority under the Plan, the Unum Group ampks, functioning as First Unum’s agents,
properly acted under First Unum’s discretionanhatty when they made the decision to apply
the MIL to McDonnell's benfits application. (Se®ef.’s Opp. at 11-12.)

In support of this position, First Unum providthe declaration of Susan Roth (“Roth”),
Vice President and Corporatecgetary of Unum Group._(Sd®oth Decl., June 14, 2012, ECF
No. 53.) Roth points to the General Serviceeggnent (“GSA”) between First Unum and Unum

Group to support First Unum’s position thatuwm Group employees were acting under First
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Unum'’s discretionary authority when they make decision about McDonnell’'s benefits claim.
The GSA states that:
The performance of the Secels by [Unum Group] for [First

Unum] pursuant to this Agreenteshall in no way impair the
absolute control of the busise and operationsf [Unum Group]

or [First Unum] . . . The Serviceshall at all times be subject to
the discretion and control of thBoard of Directors of [First
Unum].

(Roth Decl. T 7; Roth Decl., EX.(“GSA") § 1.07)). Roth assertisat this section of the GSA
demonstrates that in their determinationslaims, the Unum Group employees acted subject to
First Unum’s “absoluteontrol,” (Roth Decly 7), and thus the Unum Group employees were
First Unum’s agents, (Def.’s Opp. at 10). Theref it was functionallyrirst Unum who made

the decision to apply the MIL to &htiff's claim for benefits. (Id. First Unum contends that no
delegation of discretionary authority to Un@noup was necessary and none occurred. (Def.’s
Opp. at 12). Consequently, Rikdnum argues that the Cowstiould apply the arbitrary and
capricious standard of review. (id.

First Unum’s argument depends on the twin premises that (1) a corporation with
discretionary authority underieenefits plan may allow amperson or entity it designates as its
agent to make benefits decisions on its behatf,(@) that the agent’s determination warrants the
deference of an arbitrary and cajous standard of review. (S&e of Aug. 16, 2012 Oral Arg.
(“Tr.”) at 12.) Inded, McDonnell argues that

If UNUM is correct that it ould, without satisfying ERISA,
merely contract with an “agentd assume fiduciary duties in its
stead, then UNUM could also delégahose duties to the lowest
bidder (and the lowest bidder to eamen lower bidder) . . . without
even obtaining the consent of the Plan Sponsor [here, Morgan

Stanley]. Such a system mpmoperly writes 88 402(a)(2),
402(b)(3), 402(c)(2) and 405(c)f4put of ERISA.

%4 These are the sections of ERISA that codify how a athministrator may delegate its discretionary authority.
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(Pl’s Reply Mem. of Law in Further Supp. 8mm. J. (“Pl.’'s Repl’) at 2-3; see alsdr. at 5.)
This legal question concerning tliscretionary authority of amsurer’s agents would be an
issue of first impression in the Second Ciréuiit.

The Court, however, need not reach tiosel issue. First Unum and Unum Group had
the freedom to contractually define theiat®nship, and they did so within the G8AIndeed,
Section 8 of the GSA statesath“The parties agree thatfium Group] is engaged in an

independent business and will perform its oblaya under this Agreement as an independent

contractor and not as tleenployee, partner or aggof First Unum.]” (GSA § 8) (emphasis

added). Therefore, First Unum’s own docutsaemonstrate that the Unum Group employees
were not agents acting within the discretionauyhority of First Ununwhen they made the
determination to apply the Mito McDonnell’s benefits appliti@n. Instead, the GSA reveals
that the Unum Group employees weardependent contractors. (3dg As such, the Unum
Group employees did not operate under the disgraty authority granted to First Unum by the
Plan. Thus, the Unum Group employees’ bimelietermination was not the decision of a
fiduciary acting within its own dicretionary authorityand therefore it doasot qualify for an

arbitrary and capricious remiv under this theory. Sé&agan52 F.3d at 441.

#Circuit courts are currently split on the standard wien for non-fiduciary agents, not mentioned in plan
documents, who make benefits decisions. The majority of circuit courts that have addressed the iksle: thave

if an unauthorized party makes a benefits decision, that decision is reviewed de novo. Skereq., Albertson's
Inc., 504 F.3d 1166, 1170-1171 (9th Cir. 20Q7); Sanford v. Harvard |i2&F.3d 590, 596-597 (6th Cir.

2001); Rodriguez-Abreu v. Chase Manhattan Bank, N286 F.2d 580, 583-584 (1st Cir. 1993); Baker v. Big Star
Div. of the Grand Union Cp893 F.2d 288, 290-292 (11th Cir 1989). In contrast, the Tenth Circuit has taken the
minority position that “nothing prevents [a named fidugidirom . . . delegating portions of its authority to non-
fiduciary third parties.” Geddes v. idad Staffing Alliance Employee Med. Pla#69 F.3d 919, 921-2 (10th Cir.
2006). The United States has criticized the Tenth Circuit’s interpretatiorBrSEeS. Amicus Curiae: Geddes v.
United Staffing Alliance12-13.

%6 Since First Unum cited Section 7 of the GSA in the detitan it attached in support of its opposition brief, (see
Def.’s Opp. at 11; Roth Decl. 1 7), and during oral argumeferenced the provisions in the GSA dealing with the
relationship between First Unum and Unum Group, {seat 13-14), it strains credulity that the Defendant was not
aware of the content of Sectionvhich appears on the same page of the GSA as Section GIBeES 7-8.)

Given that Section 8 explicitly defines Unum Group emeésyas independent contractors and not agents of First
Unum, (sedd. § 8), Defendant’s agency argument is meritless.
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B. First Unum’s Delegation of Discretionary Authority
Because First Unum is the only party grantiescretionary authority by the Plan, (see
Pl.’s 56.1 Stmnt  8; Def.’s 56.1 Stmnt  2; R-B6), and because the GSA dictates that the
Unum Group employees were notiag as First Unum’s agents, séiscussion suprdhe only
way that Unum Group properly had discretionamghority here is if First Unum lawfully

delegated its own authority to Unum Group, (Bé&s Mem. at 4); see alg®odriguez-Abreu v.

Chase Manhattan Bank, N,A86 F.2d 580, 584 (1st Cir. 1998)plding that discretionary

authority must be properly delegated for theiteary and capricious standard of review to

apply); Madden v. ITT Long Term Dibdity Plan for Salaried Employeg814 F.2d 1279, 1284-

85 (9th Cir. 1990); Rubio v. Chock Full O'Nuts Cqrp54 F. Supp. 2d 413, 422 (S.D.N.Y.

2003). As First Unum is the party claiming defdral review, it has the bden to show that it
properly delegated its discretionaythority to Unum Group. Sharkey0 F.3d at 230.

First Unum, relying upon the TenCircuit's decision in Geddeargues that it held the
inherent power to delegate its discretionarthatrity to a third past regardless of whether
delegation procedures were expressly outlined in the Plan. (Def.’s Mem. at 12 (citing,Geddes
469 F.3d at 926) (“Once a health plan administrator . . . has been delegated discretionary
authority under the terms ofdiERISA plan, nothing preventsatradministrator from then
delegating portions of its discretiary authority to non-fiduciary thdrparties . . . .”). According
to Geddesbenefits decisions “made by an independent, non-fiduciary thirg giattte behest of
the fiduciary plan administrator are entitled toé theference inherent arbitrary and capricious
review. 469 F.3d at 921-2.

The Tenth Circuit’'s decisioto the contrary in Geddes distinguishable from the case at

bar, however. The Geddesurt justified its decision by statjrihat a third-party receives an
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arbitrary and capricious standard of review bsedithird parties act dnas agents of the

fiduciary.” 469 F.3d at 927 (emphasis added). Hboavever, the Unum Group employees were
not acting as agents of First Unum becahseGSA explicitly defines the Unum Group

employees as independent contractors. (5ea 8 8 (“The parties agree that [Unum Group] is
engaged in an independent business and will perform its obligations under this Agreement as an

independent contramt and not as themployee, partner or aggof First Unum)” (emphasis

added).) Thus, the Geddesurt’'s underlying Igic is inapposite.

In fact, however, ERISA explidit states that an outsiderpanot named in the Plan may
only be vested with discretionaaythority “pursuant to a procedure specified in the plan.”
ERISA § 402(a)(2), 29 U.S.C. § 1102(a)(2); (Pl.'s Mem. at 4)sdctions 402(c)(2), 405(c)(1),
and 402(b)(3), ERISA further describes how a biempfan could contain procedures or create
amendments to vest additional fiduciaries vdibcretionary authority. Interpreting these

provisions of ERISA, the Fit<Circuit in Rodriguez-Abrelneld that:

ERISA allows named fiduciarieto delegate responsibilities .
through _express procedures provided in the .p2& U.S.C.
§1105(c)(1). To be an effectivdelegation of discretionary
authority so that the deferentiatandard of reew will apply,
therefore, the fiduciarynust properly designate delegate for the
fiduciary’s discretionary authority.

986 F.2d at 584 (emphasis added). The Nintbu@iissued a paralléolding in Madden914
F.2d at 1283-84, and S.D.N.Y. Judge Marrero came to the same conclusion inZ8dk+o
Supp. 2d at 422.
Consistent with Judge Marrero’s holding in Rylbat contrary to First Unum’s
argument, under ERISA the delegation power ismizerent; a named fiduciary can delegate the
discretionary authority provided to it by a benefitan only when the plan sets out the authority

and procedures for doing so and those procedures are followe@&RE& S 402(a)(2), 29
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U.S.C. § 1102(a)(2); Rodriguez-Abred86 F.2d at 584; Maddefil4 F.2d at 1284; Ruhi@54

F. Supp. 2d at 422); (see aBb's Mem. at 6-7.)

Here, as discussed su@al4, the parties agree tleamployees of Unum Group made
McDonnell's benefitgletermination. (Sekl.’s 56.1 Stmnt § 12; Def.’s 56.1 Resp. { 12.) Itis
also undisputed that (1) First Unum is the onlgned fiduciary in the Plan; (2) the Plan was not
amended to add Unum Group as a named fiduczany (3) the Plan contains no procedure for
First Unum to delegate its discretionary authority. (Bs 56.1 Stmnt {1 8-11; Def.’s 56.1
Resp. 1 8-11; Def.’s 56.1 Stmnt § 2; Pl.’'s 56.1 R§sh.R.146-82.) Therefore, because the Plan
contains no express delegation mawre, First Unum could nobhd did not properly delegate its

discretionary authority to Unum Group. JRedriguez-Abrep986 F.2d at 584; Maddef14

F.2d at 1283-84; Rubj@54 F. Supp. 2d at 422.

Accordingly, the Unum Group employees acsdunauthorized third parties — and not as
fiduciaries — when they determined that Mk applied to McDonnells disability claim and
denied McDonnell's request for long-term benefits. Skarkey 70 F.3d at 229. Given that
unauthorized parties made the benefits detetimmarirst Unum’s denial of plan benefits to

McDonnell is reviewed undehe de novo standard. Sige(citing Rodriguez-Abreud86 F.2d

at 584).
II. Scope of De Novo Review

When applying the de novo standard of egwithe Court review&ll aspects of the
denial of an ERISA claim, inating fact issues.” Kinstled81 F.3d at 245. Here, McDonnell
argues that First Unum’s determination rulmg Lyme Disease, CFS, and Babesiosis as

physical causes of her disabilities was unredaslenaecause First Unum applied inappropriate
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medical diagnostic criterid. (SeePl.’s Mem. at 1-2, 7, 9-15.)n addition, McDonnell contends
that First Unum failed to provide a full and fair review of the medical recordidsatel5-19),
and argues that the Court should “apply appro@séepticism” to the reasonableness of First
Unum’s benefits determination because Finstith operated under a conflict of interest as both
claim reviewer and claim payor, (seeat 19-25.)

In conducting a de novo review, the Ciogives no deferende the insurer’s
interpretation of the plan docemts, its analysis of the medi record, or its conclusion
regarding the merits of the pheiff's benefits claim._Se€irestone489 U.S. at 112-13, 115.

Instead, the Court “stands iretshoes of the original de@simaker,” Dimaria v. First Unum

Life Ins. Co, No. 01 CV 11413, 2005 WL 743324, at *4 (\D¥. Mar. 31, 2005), interprets the

terms of the benefits plan, determdnthe proper diagnostic criteria, $&adriguez v. McGraw

Hill, 297 F. Supp. 2d 676, 678-79 (S.D.N.Y. 2004),eeg the medical evidence, and reaches
its own conclusion about whether the plaintiéfs shown, by a preponderance of the evidence,

that she is entitled to befits under the plan, see, e.fline v. Hewlett-Packard CaNo. 04 CV

476, 2006 WL 2739697, at *3-4 (Sept. 25, 2006); Dima&@D5 WL 743324, at *4; Rodriguez
297 F. Supp. 2d at 679.
Generally, a court conducting a de novo reviswimited to the record in front of the

claims administrator.” DeFelice v. Aimt’l Life Assurance Co. of New Yorkl12 F.3d 61, 67

(2d Cir. 1997). The Court may, howeveniesv additional evidence outside of the

administrative record if it find&good cause” to do so. ld‘Good cause” exists when a) a plan

27 specifically, McDonnell contends thiirst Unum unreasonably rejected lokaim that she suffered from Lyme
Disease by applying the CDC'’s reportingemia rather than the CDC'’s less sggent clinical diagnostic criteria.
(SeePl.’s Mem. at 9-13.) Similarly, she argues thastRUnum rejected the posBity that she suffered from

Chronic Fatigue Syndrome due to her performance onsss#st, which she contends is not used by the CDC as a
criteria for diagnosing or ruling out Chronic Fatigue Syndrome. iGe¢ 13-14.) Finally, McDonnell asserts that
First Unum unreasonably ruled out Babesiosis by distigg her positive FISH assay test, which she contends is
100% accurate._(Sée. at 15.)
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administrator has a conflict of interest d)dhere were procedairproblems with the

administrator’s review or appeals processcher v. Unum Life Ins. Co. of Am389 F.3d 288,

294-96 (2d Cir. 2004). A conflidf interest exists for EFSA purposes where the plan

administrator both evaluates and pays benefits claimsM8#e. Life Ins. Co. v. Glenrb54

U.S. 105, 112 (2008). Examplesprbcedural deficiencies includiee administrator’s lack of
“established criteria for determining an appeal,” LocB80 F.3d at 293, and the “failure to

maintain written procedures,” idt 296._See alstuliano v. Health Maintenance Org. of New

Jersey, Ing.221 F.3d 279, 289 (2d Cir. 2008).

As for the first prong of the “good cause” aysas, it is undisputed that First Unum was
responsible for both evaluating and paying McDdirsbenefits claim. Consequently, First
Unum operated under a conflict of interest. &é&nn 554 U.S. at 112. Turning to the second
prong, McDonnell argues that First Wmn'’s claims review proces®ntained several procedural
deficiencies; specifically, McBnnell contends that First Unumproperly applied the CDC’s
reporting criteria for Lyme Disease rather ttihe CDC'’s less stringenliagnostic criteria,
relied on in-house rather than independent nadgirofessionals, and failed to provide its
reviewing doctors with McDonnell's complete recerhd transcripts of records that certain of
its doctors found illegible and thusddnot review the full record._(Sé&d.’s Mem. at 19-25; Pl.’s

Reply at 10-11); see alf@eFelice 112 F.3d at 67.

In response, First Unum contends thatitions — specifically, allowing McDonnell to
file a claim even though it was late, payigDonnell two years dbenefits totaling $450,000,

spending time gathering medical evidence, cdimganore than one hundred treating providers

2 |n Lijoi v. Continental Cas. Cp414 F. Supp. 2d 228 (E.D.N.Y. 2Q0éhe court found the insurer’'s written
procedures inadequate where it failed to establish, among other things, how the company asskcstiagl ¢
medical testimony and why it considered one die®valuation more credible than others. dt241.
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named by McDonnell, and having McDonnelllle freviewed by six different doctors —
demonstrate that it took sufficient steps to e=dhias and promote accuracy in its claim

determination. (SeBef.’s Mem. at 22 (citing Bendik v. Hartford Life Ins. Cblo. 03 CV 8138,

2010 WL 2730465, at *5 (S.D.N.Y. July 12, 2010Rirst Unum’s aguments are largely
inapplicable, however, because they focus on ti@xCourt should weigh First Unum’s possible
conflict of interest in theantext of a deferential arbityaand capricious review, (s&ef.’s

Mem. at 22-24), not the de noweview appropriate here, (sdsscussion suprat 13-21).

First Unum operated undercanflict of interest, se&lenn 554 U.S. at 112, and
McDonnell has sufficientlydentified procedural mblems with First Unum’s claim review and
appeal process. Accordingly, good cause existh#®Court to revievevidence outside of the
administrative record in conduay its de novo review of McDonls claim for LTD benefits.
SeelLocher 389 F.3d at 294-96.

V. Summary Judgment Standard

Summary judgment is ongppropriate “if the moving pty shows that there are no
genuine issues of matatifact and that the moving partyastitled to judgment as a matter of

law.” Miller v. Wolpoff & Abramson, L.L.P.321 F.3d 292, 300 (2d Cir. 2003). In determining

a motion for summary judgment, “the court must ¢aresthe facts in the light most favorable to

the non-moving party.”_Meiri v. Dacofi59 F.2d 989, 997 (2d Cir. 1985). On cross-motions for

summary judgment, each movingd‘has the burden of presimg evidence to support its
motion that would allow the distti court, if appropriate, to dict a verdict in its favor.”

Barhold v. Rodriguez863 F.2d 233, 236 (2d Cir. 1988).

The Second Circuit has held that summary mdgt is inappropriate in ERISA benefits

disputes involving dueling medical experts wherersolution of the case depends on the Court
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adopting one expert’s opinion over another’s. Bapoli v. First Unum Life Ins. Cp78 Fed.

App’x. 787 (2d Cir. 2003); see al@aumer v. Ingram Long Term Disability P|&803 F. Supp.

2d 263, 268 (W.D.N.Y. 2011); Troy v. Um Life Ins. Co. of Am.No. 03 CV 9975, 2006 WL

846355, at *11 (S.D.N.Y. March 31, 2008) Differing opinions amongst doctors constitute “a
genuine issue of matal fact.” Id. In order for a district court to adopt one doctor’s opinion
over another’s, the court must asseach expert’s credibility. Sek Such a credibility
determination “is appropriate at trial, buéexceeds the scope ofualge’s authority in
considering a summary judgment motion.” Hummary judgment nyaonly be rendered in
such cases where the opinions of one parxfe#ds are unreliable as a matter of law. iHee

V. Burden of Proof

Here, the parties agree that McDonnell submitted “proof that [she] is disabled due to
sickness or injury,” (R.166), and that McDotirgialifies as disablednder the Plan, (séd.’s
56.1 Stmnt § 199; Def.’s 56.1 Resp. 1 199; R.1@82.) The parties also agree (1) on the
contents of the materials McDonnaliltenitted in support of her claim, (sBel-1846), (2) that
First Unum applied th®IL to McDonnell's claim® (seePl.’s 56.1 Stmnt 1 199, 281; Def.’s
56.1 Resp. 111 199, 281, Def.’s 56.1 Stmnt 1% B6PI.’s 56.1 Resp. 11 66-67; R.1482-89, 1785-
92), and (3) that First Unum paid only 24 monhtherth of disabilitybenefits to McDonnell,

(seePl.’s 56.1 Stmnt { 199; Def.’s 56.1 Resd.9®; Def.’s 56.1 Stmnt {1 66-67; Pl.’s 56.1 Resp.

**In Napoli First Unum determined that the plaintiff, a former bond trader, was disabled under the teens of th
long-term disability policy that First Unum issued to plaftgiEmployer. 78 Fed. App’x at 788. The administrative
record included a supporting opinion from thaipliff's treating physician, Dr. Freilich. IdSeven months later,

however, First Unum, relying on the opinion of Dr. Nesto, one of its in-house doctersnisetd that the plaintiff

was not disabled under the terms of the policy and terminated plaintiff's benefitBlaldtiff unsuccessfully

appealed his benefits termination and then filed an action under ERISA seeking to compel the plan administrator to
continue paying his benefits. ldt 787. The district court granted summary judgment in favor of First Unurat 1d.
788. The Second Circuit, howevegocated and remanded the judgment of th&idi court, holding that “summary
judgment is an inappropriatesolution of this case.” lat 790.

30 As discussed suprgechnically Defendant engaged in an unauthorized delegation of its discretionary authority did
not apply the MIL itself, but rather allowed Unumd@p employees to make the benefits determination.
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11 66-67; R.1483.) The only issue in this casehisther or not First bum properly applied the
MIL to McDonnell’s claim. (Se®l.’s Mem. at 9; Def.’'s Mem. at 1.)

The parties dispute who holdstburden of proof on thissue in the context of a de
novo review. McDonnell argues that she hdldsburden of proving by a preponderance of the
evidence that she is totally disabkesla result of a physical illness, ($8eés Mem. at 7 (citing

Paese v. Hartford Life and Accident Ins. G819 F.3d 439 441 (2d Cir. 2006)), but that “[i]t

doesn’t specifically matter whidphysical illness] she has . as long as we know that it is a
physical iliness,” (Tr. at 21.Moreover, McDonnell contendbkat before attributing her
symptoms to a somatoform disorder, Fusium had the burden of first ruling out aplyysical
iliness as the cause. (Tr. at 22-23.) In cattdf@irst Unum argues that “the Policy placed on
[McDonnell] the burden of provinthe cause of her disabilify,and the law places on her the
burden of establishing that she tfied for benefits under the Policy.” (First Unum’s Reply Br.

in Further Supp. of its Summ. J. Mot. (“Def.’s Reply”) at 4; see &tsat 32-33 (citing R.178).)

Accordingly, First Unum contends that Mobnell bears the burden infentifying and proving
the specifigphysical illness that caused her disabilitys not enough for her to show merely
that the cause of her disability svphysical and not psychological. (Seeat 30-32.)

As a matter of general insurance law, theiieditholds the burden of proving that a bensfit
covered by the plan while the insurer tiaes burden of proving that an exclusiorthe plan

applies to the claim at issue. Sesetchlow v. First UNUM Life Ins. Co. of Am.378 F.3d 246,

256 (2d Cir. 2004) (citing Mario v. P & C Food Markets, Ji8d3 F.3d 758, 765 (2d Cir. 2002))

(emphasis added).

31 The parties agree that the term “cause of disability” is not defined in the PlanTr(8e83, 54; R.178.)
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Although the Second Circuit has ribtectly ruled on whether a MIL should be construed
as a benefit or an exclusion, the Second Gittas stated that limitations on the amounts of

benefits “define the scope of coverage andhatgolicy exclusions.” Zurich Am. Ins. Co. v.

ABM Indus., Inc, 397 F.3d 158 (2d Cir. 2005) (holdingarproperty damage case that the

claimant held the burden of proof to demoat&rthat the insurangmlicy’s “per-occurrence”
limitation did not apply).
District courts within the Second Circuit have directly addressed the question and held

that “it is the claimant’s burden to prove that thisability is not mental where the plan, as here,

limits coverage for mental disability.Katsanis v. Blue Cross and Blue Shield As803 F.

Supp. 2d 256, 262 (W.D.N.Y. 2011) (citiSggaman v. Memorial Sloan Kettering Cancer Center

No. 08 CV 36182010 WL 785298, at *10-11 (S.D.N.Y. Mar. 9, 2010); butGean v.

Reliance Standard Life Ins. C&99 Fed. Appx. 147, 151 (9th C2010) (holding that a MIL is

an exclusion). The Seamaaurt explained that it was reamble to place the burden of proof
regarding the mental illness provision on the clainteecause she “has easier access to her own
medical records.” Seama?010 WL 785298 at *11.

Here, as in Seamatfthe policy’s mental illness provision does not ‘exclude[] a particular

m

condition or occurrence from the coverage piedi by the policy” and McDonnell’s “disability
is not a condition excluded from coverage, adawed by the fact that First Unum did pay 24
months of benefits and ragdacknowledges that those payments were proper.atltlo.
Accordingly, McDonnell bears tHaurden of proving that she istéted to benefits beyond the
24 months for which she has been compensated already.

Nevertheless, the Plan’s MIL states only that “[d]isabilities, due to a sickness or injury,

which are primarily due to a mental illnessyda limited pay period up ®4 months.” (R.171.)
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The Plan does not contain any language staéiagthe claimant mustemonstrate that her
disability is due to a specific physical caus®rder to prove thahe MIL should not be

applied® Moreover, under the rulef contra proferentunwhich is applicable here, any

“ambiguities in the language of [the Plan] . . . are to be construed against the insurer.”

Critchlow, 378 F.3d at 256; Pagan v. NYNEX Pension P¥hF.3d 438, 443 (2d Cir. 1995).

Accordingly, McDonnell must only prove laypreponderance of the evidence that her
disabilities, which First Uam concedes exist, (s€’s 56.1 Stmnt § 199; Def.’s 56.1 Resp.
199; R.166, 1482), are primarily due to one or npgingsical causes and not “primarily due to a
mental illness.” (SeR.171.)
VI. Discussion

McDonnell argues that her treating doctors aratlical professionals have diagnosed or
accepted that her physical disability is calisg Lyme Disease, Babesiosis, CFS, or a
combination of these illnesses. (Fdes Mem. at 9-15.) McDontlghus contends that she has
satisfied her burden to demonstréthat her disability is primarily due to a physical cause) (ld.
Although they do not dispute that McDonnelbisabled, First Unum’s reviewing doctors
rejected each of these diagnoses — and all pitssible physical causesand instead concluded
that McDonnell's physical symptoms are pairity due to mental iliness, specifically
Somatization or Conversion Disorder. ($¥af.’s Mem. at 18-21.) Consequently, First Unum
argues that its decision to apphe MIL to McDonnell’s benefitslaim was appropriate. (See
id.) McDonnell, however, argues that First Urismeviewing doctors applied inappropriate

criteria to reject her Lyme Disead®gbesiosis, and CFS diagnoses. (Slés Mem. at 9-21.)

32 Although First Unum argues that iliscretionary authority provides it withe discretion to interpret what “cause
of disability” means in the policy, (sde. at 33-34), the Court gives no deference to First Unum'’s interpretation in
the context of a de novo review.
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Specifically, she contends that First Unum'giegiing doctors relied on the CDC'’s surveillance
criteria for Lyme Disease rath#ran its diagnostic criteria; ignored her positive laboratory test
for Babesiosis; and utilized a stress test to oukeCFS, despite the fact that stress tests are not
part of the CDC'’s diagnostic criteria for CFS. (&b

In evaluating the parties’ cross-motdns summary judgment under a de novo standard
of review, the Court examines whether the diagnostic methodologies used by either party’s
doctors were unreliable as a matter of lavnstead sufficiently grounded in established
diagnostic criteria so as to createngme issues of material fact. ¢apoli 78 Fed. App’x at
790. The parties agree that the CDC (for physilcedsses) and the Diagnostic and Statistical
Manual of Mental Disorders, Volume IV, TeRevision (“DSM-IV-TR”) (for mental illnesses)
represent the authitative sources for diagnostic crii@rand treatment protocols. (See at 29,
40.)

A. Lyme Disease

The CDC website explains that Lymeehse is caused by a pantar bacterium,

Borrelia burgdorferiand is transmitted to humans through the bites of certainsficﬁ_eeLyme

DiseaseCDC, http://www.cdc.gov/lyme/ (last vied July 17, 2013). Typically, the first

indication of infection is thappearance of a circular rasérmed an erythema migraf&M

rash”), which appears at the b#tite and commonly — though notalys — is shaped like a bulls-
eye. _Id. In addition to the rash, other symptomsrdéction include fatigue, chills, fever,
muscle and joint aches, and swollen lymph nodes.Ifliéft untreated, the infection may spread

and cause loss of facial musaba¢ (i.e. Bell's Palsy), neckiness, severe headaches, heart

% pursuant to Rule 201(b) of the Federal Rules ofdéhad, the Court takes judicial notice of this background
information on Lyme Disease, its diagnosis, and its treatraéimf which is drawn from the official CDC website.
SeeLyme DiseaseCDC, http://www.cdc.gov/lyme/ (last visited July 17, 2013); see@ksat v. CUNA Mut. Ins.
Soc'y, 611 F.3d 79, 84 n.5 (1st Cir. 2010); Denius v. Dunkg® F.3d 919, 926 (7th Cir. 2003); Brooklyn Heights
Ass'n, Inc. v. Nat'l Park Serv777 F. Supp. 2d 424, 432 (E.D.N.Y. 2011).
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palpitations, dizziness, swelling in the lajgmts, shooting pains, and arthritis. IMonths to
years after an untreated infection, some p&gieevelop chronic nealogical complaints,
including problems with concentran and short-term memory. Id.
i. Diagnostic Criteria
According to the CDC, Lyme Disease iagihosed through the pesge of the signs and

symptoms described above and a patient histbexposure to blacklegged or deer ticks. ald.

Diagnosis and TestingThe CDC further statdbat if a patient shows symptoms typical of
Lyme Disease, “[lJabatory tests are helpfifior diagnosis] if used correctly and performed with
validated methods.” _Id(emphasis added). Neverthelesss important to note that the CDC
does not state that positilaboratory tests are necesstrydiagnose a patient with Lyme
Disease._ld.

The CDC recommends that laboratory testgaifents’ blood for tb presence of Lyme

Disease bacteria antibodies be admémist according to a two-step proc&ssd. at Two-step

Laboratory Testing Procesd he first test to be administeratle EIA or IFA test, is “designed

to be very ‘sensitive,” meamg that when [it] is used propg, almost everyone with Lyme

disease will test positive.” lét Understanding the EIA TedWevertheless, the EIA and IFA

tests are so sensitive that ipigssible to test positive on themithout having Lyme Disease; the
positive test could be due to a range of other medical conditionsd.S&ecordingly, doctors
seek to “verify any ‘positivedr ‘equivocal’ (indeterminate) Bl [or IFA] results by performing”

a second test — an immunoblot test, such as a Western Blot — which “can help distinguish patients

34 In addition to this laboratory testing regime, the C& notes that “[sJome lataipries offer Lyme Disease
testing using assays whose accuracy and clinical usefulness have not been adequately establishedhhdad goes
list tests that were available as of 2011 but which have not been validatatiOttler Types of Laboratory Testing
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who have Lyme disease from tieosith other conditions.” ldLaboratory testing “[r]esults are
considered positive only if the EIA/IFA and immunoblot tests are both positive.” Id.
Like the EIA and IFA tests, immunoblot tedbok for the presenad antibodies in the

patient’s blood._ldat Understanding the Immunoblot Te$he immunoblot tests “can detect

two different classes of #hodies: IgM and 19gG.”_1d.The body produces IgM antibodies within the
first few weeks of infection; IgG antibodidswever, take 4-6 weeks to appear. Id.

Immunoblot tests do not produce a simple bimasult like a hom@regnancy test.
Instead, in the presence of antibodies, tha {@stduce “something that looks like a bar code
used on grocery items, with several lines @antls,” each of which corresponds “to a different
component of the bacteria.” Id’lhe meaning of each line or band must be interpretediFdd.
both the IgM and IgG tests, the “gence of any one or two linesnet particularly meaningful.”
Id. In fact, the CDC specificallgdvises that “it is not correct to interpret a test result that has
only some bands that are positive as being ‘mildly’ or ‘somewhat’ positive for Lyme disease.”
Id.

In order for the IgM test tbe considered positive for Lynigisease, two out of three
specific bands must be present. (diting to “Notice to Readers Recommendations for Test

Performance and Interpretation from the Second National Conference olo@emiagnosis of

Lyme Disease,” MMWR WeeklyAug. 11, 1995, Vol. 44(31) at 590-91 availabtle at

http://www.cdc.gov/mmwr/preview/mmwrhtrd038469.htm (hereinafter “MMWR Notice”)).
Even a positive IgM test does not necessariyamthat a patient has Lyme Disease. i&e@he
CDC states that “[a] positiigM immunoblot is only meaningfuduring the first 4 weeks of

illness.” 1d. Moreover, tests for IgM antibodies arenmmdikely to produce false positives than

tests for IgG antibodies. Id.
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In order for the IgG test to be considepabitive, “at least 5 IgG bands” should be
present._ld.(citing to MMWR Notice). The CDC adses that “[i]f you've been ill for longer

than 4-6 weeks and the IgG imnoblot test is negative, it imlikely that you have Lyme

diseaseeven if the IgM immunobldest is positive.”_ld(emphasis added).
ii. Surveillance Criteria
In addition to providing the diagnostic gurda described above gl€DC also engages
in the related mission of maintaining the NatbNotifiable Diseases Surveillance System
(“NNDSS”), which tracks the occurence aspread of diseases nationwide. Skedional

Notifiable Diseases Surveillance System (NDSI)C, http://wwwn.cdc.gov/nndss/ (last visited

July 26, 2013).As part of its surveillance missionrfeach disease it tracks, the CDC supplies a
“Case Definition” that provides physicians witiiormation to be used in classifying and
reporting occurrences tie disease. Sé& These case definitions are found on a separate
section of the CDC’s website from itssdase-specific diagnostic guides. ke

The 2008 Case Definition for Lyme Disease provides criteria for sorting patients into

“Suspected,” “Probable,” and “Confirmed” cases. dtlLyme disease (Borrelia burgdorferi)

For example, a patient may be considered p8ated” of having Lyme Disease with nothing
more than an EM rash, even where there is no history of exposutee disease and no
laboratory evidence of infection. IdAny other case of physician-diagnosed Lyme disease that
has laboratory evidence of infectiois’considered “Probable.” IdA patient is “Confirmed” as
infected in three scenarios: when an EM riastoupled with known exposure; when an EM rash

without known exposure is nevertheless suppldotelaboratory testing; and when a late

% The 2008 Case Definition defines exposure to Lyme Disease as “having been (less than or equal to 30 days before
onset of EM) in wooded, bushy, or grassy areas (i.enpakéick habitats) in a county in which Lyme disease is
endemic. A history of tick bite is not required.” Id.
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manifestation is supportdxy laboratory testing. lIdNevertheless, the GDunequivocally states
that “[t]he surveillance case deifion was developed for nationaporting of Lyme disease; it
is not intended to be us@dclinical diagnosis.”_Id.

The 2008 Case Definition further defines “ladimry evidence of igction” in a section
entitled “Laboratory Criteria for Diagnosis.” Idlhere the CDC states that for surveillance
purposes, both the IgM and IgG tests should laduated using “established criteria” and cites
the same MMWR Notice relied upon by the CDC for its diagnostic criteria. 1d.

In other words, the CDC’s diagnostiedasurveillance methodologies use the sariteria for
evaluating whether a patientaboratory testing is positive for Lyme Disease. Compare

Understanding the Immunoblot Te€DC,

http://www.cdc.gov/lyme/diagnosistesting/Ladsl/ TwoStep/WesternBlot/index.html (last

visited July 17, 2013) withyme disease (Borrelia burgdorfer}DC,

http://mwwwn.cdc.gov/NNDSS/script/casedspa?CondYrID=751&DatePub=1/1/2008%2012:0
0:00%20AM (last visited July 27, 2013). The difface between the djaostic and surveillance
criteria is that the diagnostariteria deems laboratory tegiito be “helpful” for diagnosing
Lyme Disease, whereas the sullagice criteria requires positivebaratory testing to confirm a
case of Lyme Disease if the patient does neelamknown history of exposure to the disease or
manifests symptoms late. See
lii. Application to McDonnell

McDonnell contends that First Unum’s rewiing doctors inapprojately applied the
CDC'’s surveillance criteria — not the diagnostiitecra — to reach theconclusions that her
medical records did not support aginosis of Lyme Disease. (Seks Mem. at 9-15.) The

administrative record does not support McDdFmargument, however. Indeed, First Unum’s

33



doctors appear to have applied the same @iagnostic criteria asicDonnell’s doctors.
However, they evaluated the evidence differently.

By all accounts, McDonnell presented a complicated and confounding medical picture to
both her treating doctors and Fitshum’s reviewing doctors._(Sé&1386.) She has lived and
vacationed in Lyme-endemic areas for approximately twenty years.R(828, 499; Pl.’s 56.1

Stmnt 1 112-13); see alkgme Disease DataCDC, http://www.cdc.gov/lyme/stats/index.html

(last visited July 29, 2013). Sheports that she wdmtten by a tick in 1992 and noticing what
appeared to be an EM rash. ($ed24, 453, 499, 1109, 1710; Pl.’s 56.1 Stmnt 1 39-41.) She
also reports physical and cogudisymptoms that are consistevith Lyme Disease._(See

R.1387);_see alsBymptomsCDC, http://www.cdc.gov/lymeigns_symptoms/index.html (last

visited July 30, 2013). As McDonnell correcthygaes, under the CDC'’s diagnostic criteria, it is
possible for a doctor to diagnose a patient witmeyDisease solely on tlhasis of a history of
exposure and the presence of sigmd symptoms of the disease. $det Diagnosis and
Testing Indeed, Dr. Pollock, McDonnell’s attding physician, diagnes her with Lyme
Disease based on this information. (8e£109-10; Def.’s 56.1 Stmnt § 16; Pl.’s 56.1 Resp. |
16.)

Nevertheless, this patient history and the&gaptoms neither necessitate a Lyme Disease
diagnosis under the CDC'’s diagnostic criteria generate an assunmmi of Lyme Disease.
Indeed, much of McDonnell’'s history and tegtindermines a Lyme Disease diagnosis, as First
Unum’s reviewing doctors detai in their reports. As Dr. Leverett and Dr. Lambrew noted,
McDonnell did not see a doctor at the time wlas bitten by a tick in 1992, and thus no

verification of the EM rash exists. (SBel386, 1772; Def.’s Mem. at 18.) Moreover, she did

34



not report being bitten by a tick within ttyirdays of January 29, 2007, the date when her
symptoms became disabling. (S@4772; Def.’s Mem. at 18.)

Many of her symptoms — such as headaché&gufg, stiffness, and pain — are subjective
and thus unverifiable by examination. #s objective observable symptoms, although
McDonnell reported expeencing,_inter aliaan EM rash, facial palsgwollen glands, arthritis,
joint pain, and swelling, Dr. Lambrew statecdhis review of McDonnell’'dreatment records that
“there is no documentation of physical exAndings,” “clinical manifestation, or

complications” consistent withyme disease, (R.1772; see aRd 771), which is consistent

with Dr. Leverett’'s and DiGreenhood’s assessments, (R.1386,9). Moreover, Dr. Leverett
and Dr. Lambrew also noted that McDonnelhttoued experiencing helisabling symptoms
even after receiving a full and “adexje” course of antibiotics tagting the bacteria that causes
Lyme Diseasé® (R.1386, 1772; see alfief.’s Mem. at 19). Nevertheless, the CDC
acknowledges that 10-20% of patients treated yone Disease with the recommended two-to-

four week course of antibioticestinue feeling symptoms afterwart{sPost-Treatment Lyme

Disease Syndromé&DC, http://www.cdc.gov/lyme/posidS/index.html (lasvisited July 30,

2013).
In addition to the above aspects of McDonetlistory that sugge#itat Lyme Disease
may not be the cause of her disability, Fusum’s reviewing doctors also weighed her

laboratory testing, using the CDC’daslished diagnostic criteria forterpreting the test results.

% Indeed, as the CDC notes, “[tlhe National Institute e&lth has funded several studies on the treatment of Lyme
disease which show that most patients recover when treated with a few weeks of antibiotics radxeth By
TreatmentCDC, http://www.cdc.gov/lyme/Treatmi (last visited July 29, 2013).

3" The CDC states that the exact cause of Post-Treatment Lyme Diseastimss referred to as Chronic Lyme
Disease, is not yet known but that “[m]ost medical expeetieve that the lingering symptoms are the result of
residual damage to the tissues and the immustersythat occurred dudrthe infection.”_Id.
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(SeeR.1386-87, 1478-79, 1770-7%.)Contrary to McDonnell's arguments that she “submitted
substantial positive laboratory findings in fuet support of a diagnosis of Lyme diseaSe,”
(Pl’s Mem. at 11), her laboratory tessuéis weigh against such a diagnosis, (deesee also

Two-step Laboratory Testing Proce€DC,

http://www.cdc.gov/lyme/diagnosistesting/LabT&svoStep/index.html dst visited July 30,
2013).)
McDonnell was tested thirteen times. Thsulés of these tests are summarized in the

following chart:

Tier 1: Tier 2: Western Blot Tier 2: Western Blot
Date R.
Serology IgM 19G
3/8/07 | Nonreactive| Indeterminate Negative 471-73
4/5/07 | Nonreactive Indeterminate Indeterminate 1116, 1118
4/26/07 Positive Negative 461
4/27/07 | Negative 445
5/21/07 | Negative 719
8/7/07 | Negative Negative 1190
11/30/07| Nonreactivd Indeterminate/Negative Indeterminate/Negative 1117
12/10/07 Positive Negative 941-44
5/14/08 | Nonreactivg Indeterminatefigive Indeterminate/Negative 438
7/7/08 | Negative 510
7/21/08 | Negative Negative Negative 435-37
7/21/08 Positive/Negative Positive/Negative 426
7/21/08 | Nonreactivg Indeterminatefgive Indeterminate/Negative 431

3 See alsaliscussion suprat 33-34 (noting that botihe CDC'’s diagnostic and swillance criteria use the same
two-tier testing regime and the same thrdds for reading the tests as positive).

39 McDonnell asserts that she had “5 Western Blos testealing positive IgM regigity under CDC or IGeneX

criteria” and “2 Western Blots revealipgsitive 1gG reactivity under the IGeneXteria.” (Pl.'s Mem. at 11.)

IGeneX is a private California-based “redace laboratory,” Welcome to IGeneX, Inc.
http://www.igenex.com/Website/ (last visited July 29, 2013), that uses a different methodology than the CDC for
evaluating the significance of the banaresent on an immunoblot test, (Béé Mem. at 11). As discussed supra
note 37, the CDC considers the “accuracy and clinical usefulness” of such “[ijn-house criteria for interpretation of
immunoblots” to be “unvalidated.” Other Types of Laboratory TestiaC,
http://www.cdc.gov/lyme/diagnosistasg/LabTest/OtherLab/index.html (last visited July 29, 2013).

0 Some lab reports used “Indeterminate/Negative” to indicate that the test showed some reactivity but not enough to
satisfy the CDC criteria for a positive test. $exf.’s Resp. at 7-8; see aldiscussion suprat 32. Other labs used
“Positive/Negative” to indicate this condition. Id.
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(Def.’s Resp. at 7.) As discussed sugtr&1, according to the CDQotocol, laboratory tests
are only positive for Lyme Disease if the patiestdeositive on both the Tier 1 EIA or IFA test
and the Tier 2 immunoblot test. Here, as the chart shows, McDonnell never tested positive on
the Tier 1 test. Thus, as Dr. Leverett, Breenhood, and Dr. Lambrew noted, her laboratory
testing is negative for Lyme Disease. (B£386-87, 1478-79, 1770-72.)

Moreover, even though doctors should only adstérithe Tier 2 immunoblot tests if the

patient tests positive on the highly sensitive Tier 1 testle®estep Laboratory Testing

ProcessCDC, http://www.cdc.gov/lyme/diagnosistag/LabTest/TwoStep/index.html (last
visited July 17, 2013), McDonnell underwent Tietesting on ten occasions. McDonnell had
two positive IgM tests under the CI> criteria. However, givethat the first of these tests
occurred more nearly two and a half mordafter January 29, 2007, the date when McDonnell's
symptoms became disabling, angagximately fifteen years aftshe reports being bitten by a
tick in 1992 and beginning to suffer, theMdest results are meaningless. Rbat

Understanding the Immunoblot TesWleanwhile, McDonnell never tested positive for IgG

reactivity under the CDC's critexi Accordingly, none of McBnnell’s thirteersessions of
laboratory testing support a digosis of Lyme Disease under the CDC'’s diagnostic criteria.
(SeeR.1386-87, 1478-79, 1770-72.)

McDonnell’s claim that First Unum’s reviewirdpctors gave inappropriate weight to her
laboratory testing in rejecting Lyme Disease diagnosis is not supported by the record or the
CDC'’s diagnostic regime._(S&d.’s Mem. at 11-12; Pl.’s Reply at 5-7 (citing R.1378-84, 1475-

78, 1770-71).) Although McDonnell argues thasFUnum unreasonably insisted on objective

1 Indeed, McDonnell's symptomology and test results apjeairror the situation directly addressed by the CDC

on the Frequently Asked Questions page of its Lyme Disease website, which states that Lyme Disease is “[p]robably
not” the cause of such a patient’s persistent “joint and muscle pain, fatigue, and difficldiiygtii 1d. at

Frequently Asked Questions (FAQThe CDC acknowledges that such a patient is ill, but suggests that the cause “is
something other than the Lyme disease bacterium.” 1d.
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proof beyond what the CDC requires, (Pl.’s Reqdl$-7 (citing Hobson v. Met. Life Ins. Co.

574 F.3d 75, 86 (2d Cir. 2009)), the report®dé. Leverett, Greenhood, and Lambrew indicate
that they did not reje@ Lyme Disease diagnosis solelytbe basis of her laboratory testing.
(SeeR.1378-84, 1475-78, 1770-71.) Instead, they afisarthey weighed her history, her
symptoms, her examinations, and her testingriveaat their sharedonclusion that a Lyme
Disease diagnosis was unsupported leyttihality of the evidence. (S&1386-87, 1478-79,
1770-72.)

Neither McDonnell’s nor First Unum’s doctors’ opinions with regard diagnosis of
Lyme Disease are unreliable as a matter of law. Ngég®li, 78 Fed. App’x. at 789.
Accordingly, issues of material fact remaindispute regarding wheth&cDonnell’s disability
is primarily caused by a mental illness, as the MIL requires.idSdsee alsdr.171.)

B. Babesiosis

“Babesiosis is caused by nmascopic parasites that infeetd blood cells.”_Babesiosis
CDC, http://www.cdc.gov/parasites/babesiosis/geio/index.html (last \8ited July 30, 2013).

The parasites are most commonly transmitted by tick bitef Hpidemiology & Risk Factors

and while many infected people are asymptomatirers suffer symptoms including fevers,
chills, sweats, headache, body aches, losppétite, nausea, fatigue, and anemiaatiddisease

Some of these symptoms overlap with cosnnrsymptoms of Lyme Disease. Compiakevith

Signs and Symptom€DC, http://www.cdc.gov/lyme/signs_symptoms/index.html (last visited

July 30, 2013).
i. Diagnostic Criteria
The CDC states that if a patient displaysipyoms, Babesiosis “is usually detected by

examining blood specimens under a microscope and sBaliega parasites inside red blood
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cells.” Id.at Diagnosis Accordingly, if Babesiosis is spected, “examination of multiple blood
smears should be specifically requested.” Beécause it can sometimes be difficult to
distinguish between speciesRdbesia parasites and betwe8abesia parasites and malarial
ones by blood smears, the CDC advises havinfpeerece laboratory confirm the diagnosis “by
blood smear examination and, if indicated, by other means (for example, by serologic and
molecular methods).”_lId.

ii. Application to McDonnell

McDonnell asserts that she tested positive for Babesiosis on a serologic test called a
“Flourescent In-Situ Hybridization (FISH) assawhich she claims is 100% accurate. (Pl.’s
Mem. at 15 (citing R.428); see alBecl. of Scott Riemer (“Riear Decl.”) Ex. 7.) McDonnell
contends that First Unum “simply and incorfectenie[d] this deteminative result,” (id(citing
R.1787)), though she notes that “Drs. Levematd Greenhood acknowledged the positive test,”
(id. (citing R.1379, 1477).)

First Unum argues that nonéMcDonnell’s treating physicies stated on the Residual
Functional Capacity Questionnaires that they deteg for her administrative appeal that she
had Babesiosis. (Def.’s Resp. at 9 (@tR.1587, 1608, 1617, 1623, 1633).) One, Dr. Patrick
Fratellone (“Dr. Fratellone”), aardiologist, listed a primary agnosis of “Tickborne infections”
but did not specify Babessis or explain the basis for his diagnosis. (@ding 1633, 1639-
1727).)

In addition, First Unum challenges the a@ayr of the FISH assay test, arguing that
McDonnell's evidence for her claim that it is P6Gccurate comes from the 1GeneX website, an
independent reference laborattinat performs the test. (Idsee alsaliscussion suprat note

42.) Moreover, First Unum notes that Mmihell had three FISH assays — on April 26, 2007,
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December 10, 2007; and July 21, 2008 — and only the July 21, 2008 test was positiaztingd.
R.426, 461, 941-44).) Meanwhile, anet Babesia laboratory asdagt conducted by the same
lab on that same day was negative. (8ek8.) In fact, other thahe FISH assay conducted on
July 21, 2008, all of the oth&aboratory tests for Babesiaramucted on McDonnell’'s blood were
negative. (Def.’s Resp. at 10; see d&s@36, 942-43, 1151, 1190, 1386).)

In summarizing McDonnell’'s test resul@t. Greenhood stated that “[s]tudies for
Babesiosis were negative,” (R.177ahd Dr. Leverett concludedat “[tjesting for [non-Lyme]
tick-borne diseases was not cotesis with acute or chronic ia€tions,” (R.1386.) Similarly, Dr.
Greenhood concluded, after rejecting a Lyme dieselgsgnosis, that ffjo other cause of a
physically based illnesss — incladi . . . infectious diseases otlilean Lyme disease . . . —is
supported.” (R.1479.)

On the basis of this medical evidences @ourt cannot concludbat McDonnell’s or
First Unum’s doctors’ opinions are @hable as a matter of law. SHepoli, 78 Fed. App’x at
789. Accordingly, material issues of fact remaimispute whether McDonnell’s disability is
primarily caused by a mental illness. $de(see alsdr.171.)

C. Chronic Fatigue Syndrome (CFS)

The CDC states that CFS is “a devastaind complex disorder” that causes
“overwhelming fatigue” along with a wide rangéother symptoms “that are not improved by

bed rest and that can get werter physical activity or meadtexertion.” _Chronic Fatigue

Syndrome (CFS)CDC, http://www.cdc.gov/cfs/generakdiex.html (last visited July 30, 2013).

Researchers do not know what causes &A8.

i. Diagnostic Criteria

“2The CDC suggests that rather than a single cause, OF B fia&t have multiple triggers, including infections,
immune dysfunction, abnormally low blood pressure, natrél deficiency, and stress that activates the axis where
certain glands interact. Id.
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There “is no blood test, brain scanatiner lab test tdiagnose CFS.” IdA CFS
diagnosis “can only be made after ngjiout other possible illnesses.” Ido this end, when a
patient presents with severe fatigue that hasdasixk months or longer, doctors should conduct a
“thorough physical and mental heatkam,” and “a series of labooay screening tests” to rule
out other possible caas of the patient’s symptoms. |4fter having eliminated other possible
illnesses, doctors may diagnose a patient with CFS if he or she meets all of the following three
criteria:

1. The individual has unexplained, pistent fatigue for 6 months or
longer that is not due to ongoing eixan, is not substantially relieved
by rest, [and] has begun recently (is not lifelong);
The fatigue significantly interferes with daily activities and work;
The individual has had 4 or mooé the following 8 symptoms:

a. Post-exertion malaiseding more than 24 hours

b. Unrefreshing sleep

c. Significant impairment of short-term memory or
concentration
Muscle pain
Pain in the joints without swelling or redness
A sore throat that ifequent or recurring
Tender lymph nodes in the neck or armpit
Headaches of a new type, pattern, or severity.

wn

S@~oo

Id. The CDC does not explain, however, how dacshould assess the degree of a patient’s
fatigue. Id.
ii. Application to McDonnell

McDonnell asserts that between 2007 20di0, she underwent many examinations for
her ongoing fatigue symptoms and that these @atrons chronicalled and contained evidence
of her extreme chronic fatigue, (R.389, 413, 474, 482, 496, 498-503, 541, 643, 651, 655, 1573,
1581, 1587, 1608, 1610, 1617, 1623, 1631, 1710), impaired memory or concentration, (R.386,
389, 422, 499, 1109, 1559, 1573, 1621, 1623, 1625, 1627), unrefreshing sleep, (R.421, 499,

548), muscle and joint pain, (R.413, 422, 499-500, 502-03, 643, 1109, 1382, 1581, 1588, 1609,
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1618, 1634, 1710), headaches, (R.422, 481-82, 499, 502-03, 541, 548, 1382, 1559, 1575, 1634,
1710), and sore throat, (R.422.)

On the basis of this evidence, two of lreating doctors, Dr. Frellone and Dr. Jerry
Gliklich (“Dr. Gliklich™), diagnosed her wth CFS. (R.498, 1633, 1716.) In addition, Rader
Smith’s functional capacity ewastion concluded that McDonnédlearly lacks the physical
capacities and endurances to resume any sedeviigkyon a full or part time basis, because as
observed, after sitting for almost an hour, foectional capacities significantly decreased and
she never returned to her ialtbaseline level.” (R.1583.)

Although Dr. Lambrew notes that McDonnell &gts some of the criteria” for CFS and
that her “primary symptom when she went outvofk was extreme fatigue,” he ruled out CFS
as the cause of McDonnell's symptoms on the basiser ability to exercise to 10-14 METSs”
on a treadmill-based stress test. (R.17&.)Lambrew, noting that the cardiologist who
ordered the stress test found that McDonnell fadove average exercise capacity,” concluded
that her ability to exercise at this level did sapport her reports of extreme fatigue; inability to
function, even while sitting; weaksg in her legs; inability to stamshd walk due to pain; or sit.
(Id.) Dr. Leverett similarly reliedn McDonnell's exercise testing tmnclude that her persistent
“reports of fatigue . . . are nobnsistent with [her] demonstratptysical functional capacity.”
(R.1387.) Consequently, First Unum rejected @5% possible cause of McDonnell’s disability.

McDonnell argues that the CDC does not usessttests to diagnose CFS and that Dr.
Leverett's and Dr. Lambrew’s reliance o tstress tests was thus unreasonable. REse
Mem. at 14.) Moreover, she contends thatstiness tests do not measpust-exertional fatigue,
which she asserts is “the type ofif@me characteristic of CFS.” () Given that the patient’s

experience of fatigue is the defining feature&CéiS but that the CDC provides no guidance as to
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how doctors should evaluate a patient’s fatigagond the individual’self-report, McDonnell’'s
argument is unpersuasive. The Court cannot holti@basis of this record that either party’s
doctors’ opinions are unreliabés a matter of law. Sé&éapoli, 78 Fed. App’x at 789.
Accordingly, issues of material fact remaindispute with regard to McDonnell’s claim that
CFS is the cause of her disability. $ee(see alsdr.171.)

D. Somatization Disorder and Conversion Disorder

Somatization Disorder and Conversion Disordre both categ@ed as somatoform
disorders — mental illnesses in which patients experience physical symptoms that suggest illness
or injury but that cannot be ttad to a general physical medicahdition, the diret effects of a

substance, or another mental illness. See Psychiatric Ass’n, ThBiagnostic and Statistical

Manual of Mental Disorderhereinafter DSM-IV-TR], 8 30(4th ed., Text Revision 2000).

Patients suffering from somatoform disorders peeéieir symptoms as real and actually feel
them; they are not malingering._I&pecifically, Somatization Disder describes patients who
complain of a wide range of geral, gastrointestinal, sexuahd pseudoneurological symptoms
that recur for years without a medical explanation.§1800.81. Patients suffering from
Conversion Disorder experiengeurological symptoms including motor symptoms and deficits
as well as sensory symptoms and deficits.§1800.11.
i. Diagnostic Criteria

In order for a clinician to diagnose SomatiaatDisorder, the pati¢must present (1) a
history of somatic complaints apning many years and beginning ptiw age thirty; (2) at least
four different sites of body paimcluding at least two gastroirginal problems, at least one

sexual dysfunction, and at leaste pseudoneurological symptof®) symptoms that cannot be
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explained by a general medical condition, sutstause, or other mental iliness; and (4) no
indication that the patient isigging his or her symptoms. 18.300.81.

A diagnosis of Conversion Disadrequires the clinician td) eliminate a neurological
disease as the possible causthefpatient’s symptoms; (2) exclude the possibility that the
patient is feigning his or her symptoms; and (3) determine a psychological cause — such as a
stress or conflict — pregitating the ondition. 1d.8 300.11.

Finally, if a patient does not satisfy all tignositic criteria foone of the specific
somatoform disorders — such as SomatizationrBécor Conversion Disorder — a clinician may
diagnose a patient with Undifferentiated Sorf@tm Disorder if thepatient displays one
unexplainable physicalymptom for at least six months. BI300.81. Nevertheless, it is never
proper to diagnose any Somatoform Disordaniforganic/physicalause can explain the
patient’s symptoms._1d.

ii. Application to McDonnell

McDonnell contends that none of hegating doctors, including Dr. Shea, the
psychologist who evaluated her on multiple occasions, ever diagnosed her with a mental iliness,
(Pl’s Reply at 3.) Indeed, although Dr. Shedest in his initial neropsychological evaluation
that “[w]hile the clinial picture might be sees one representingGonversion Disorder or
Somatization Disorder,” he rejected thesaydmses because he accepted that “her diagnosed
Lyme disease represents a true organic disotbat’has caused her symptoms. (R.396). In his
re-evaluation of McDonnell, Dr. Shea explicithattd that she “does nfitt the criteria for . . .
Conversion Disorder (300.11), Somatizatidisorder (300.81), and Undifferentiated

Somatoform Disorder (300.81). She does not rieetonditions for a Somatization Disorder as
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outlined by the DSM-IV.” (R.1566.) Dr. Shea again based his conclusion in part on his
understanding that “McDonnell has had Lymedaise and several common co-infections.”) (Id.

After reviewing McDonnell's medicakcord, Dr. Leveretaind Dr. Greenhood both
concluded that the medical evidence did nopsupany physical explanation for her complaints.
(SeeR.1386, 1479.) Instead, since hgcted a diagnosis of Lyme §aase, Dr. Leverett stated
that McDonnell's wide-ranging complaints, “esfially negative exam findings,” and medical
evaluation reports, including what he ternird Shea’s “acknowledgment of [her] ‘clinical
picture’ of Conversion Disorder or SomatofoBrsorder,” lead him “to medically reasonably
infer” that her presentation and complaints were consistent with Somatoform Disorder.
(R.1387.)

Similarly, First Unum’s three reviewing yshologists, Dr. Black, Dr. Spica, and Dr.
Benincasa, also concluded that McDonnelesiropsychological and medical evidence did not
support a physical cause of her cognitiadicits. (R.1406, 1441-42, 1779-80.) Although he
acknowledged that McDonnell suffers cognitisgairments, Dr. Black concluded that there
was “clear evidence” that McDonnell's impairmgmire “due to a primary BH [behavioral
health] condition” on the “Somatoform Spectrtl (R.1406.) Dr. Black cited McDonnell’s
“compelling” MMPI-2 personality test resultwhich he asserted displayed an “over-
endorsement of pseudoneurological symptfitre] . . . represents a clear somatic
preoccupation.” (R.1405.) Nevertheless, Dr. Blaekest that “[t]here isnsufficient historical
medical information to establish a defive specific DSM-IV diagnosis.” (1dl. In other words,
Dr. Black concluded that McDonnell’'s symptoar® due to a mental iliness, though he wasn’t

able to specify which one.
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Meanwhile, Dr. Spica, who reviewed thewtesting data submitted by Dr. Shea but not
Dr. Shea’s report, (s€e.1441), went a step further acahcluded that McDonnell’s testing
demonstrated that she is nogaitively impaired at all. _(SeR.1442.) Instead, he concluded
that “[tlhe mild variability inher performance is most reasonably attributed to her detected
behavioral health issues.” (JdLike Dr. Black, Dr. Spica- without examining McDonnell
himself — concluded that her teg results “revealed significaeimotional disruption including
somatic focus and probable somatoform defenses.) (Id.

The third reviewing psychologisbr. Benincasa, agreed with Dr. Spica that McDonnell
did not suffer from a “substantial cognitive deficit as per [her] complaints” based on her average
to superior cognitive test performang®.1780.) Indeed, Dr. Benincasa stated that
McDonnell’s “complaints far exceed what would be expected based on the neuropsychological
data.” (Id) Dr. Benincasa also noted that herfdiMcDonnell’s personality testing “to be
consistent” and to indicate “a defense coping style using denial and repression as defense which
clinically is the underimnings of conversion and somatafoconditions.” (R.1779.) Based on
these interpretations of her neurospsyclualigiesting, Dr. Benincasa concluded that
McDonnell’s “primary condition is behavioral dmsychiatric in the form of Conversion and
Somatoform Disorders.” (R.1780.)

As discussed above, a history of multiple pbgiscomplaints beginning before age thirty
is an essential element of the diagnostic critenigsomatization Disorder, as is the requirement
that a patient display multiple gastrointestisyginptoms and at least one sexual symptom. See
DSM-IV-TR § 300.81. McDonnell was born on J&ly1960, making her approximately thirty-
two years old when she first reports having beieten by a tick and experiencing symptoms and

forty-six years-old when her didaig symptoms began in 2006/2007. ($e&559.)
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Nevertheless, none of First Unum’s reviewing dogtdiscussed her age téla to the onset of
symptoms in their analyses of her medical rdcaor did they discuss her gastrointestinal or
sexual symptoms._(S€&1400-07, 1439-43, 1775-80.) Thusliagnosis of Somatization
Disorder is unreliable as matter of law.

Similarly, in order to diagnose ConversiorsBider, the DSM-IV-TRequires clinicians
to identify a psychosociahttor — such as a stressor or canfh that caused or exacerbated the
patient's symptoms. DSM-IV-TR § 300.11. Nonerafst Unum’s reviewing doctors did so.
(SeeR.1400-07, 1439-43, 1775-80.) Accordingly, agiosis of Conversion Disorder is
unreliable as a mattef law as well.

Nevertheless, McDonnell has suffered fromesal physical symptoms for longer than
six months. Given that First Unum’s reviegy doctors concluded & McDonnell’'s medical
evidence did not support any physical cause fospmptoms, the Court cannot, on the basis of
the record currently before it, hold that a gehdi@gnosis of a behavioral health problem (i.e.
Undifferentiated Somatoform Disorder) was unit@diksas a matter of law. Accordingly, issues
of material fact remain present with resptecFirst Unum’s contention that McDonnell's
disabilities are primarily due a mental illness. Sddapoli, 78 Fed. App’x at 789.

VIl.  Conclusion

Given that, for the reasons stated above, natisgues of fact remain present in this
case, sedl., the parties’ cross-motions for summandgment are denied. The parties are
therefore ordered to submit a joint pre-trial order and any motions in limiAednyst 19, 2013
Each party’s proposed findings of fact and law are to be submitt8éitgmber 5, 2013

Bench trial is scheduled to begin 8aptember 9, 2013.

IT 1S SO ORDERED.
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Dated: New York, New York
August 2, 2013

|
1

Robert P. Patterson, Jr.
UuS.D.J.

Copies of this Order sent to:
Counsel for McDonnell:

Scott Madison Riemer

Riemer & Associates, L.L.C.

60 East 42nd Street

Suite 1750

New York, NY 10165
212-297-0700

Fax: 212-297-0730

Email: sriemer@riemerlawfirm.com

Counsel for First Unum:

Patrick Walter Begos

Begos and Horgan & Brown L.L.P. (CT)
2425 Post Road

Southport, CT 06890

203-254-1900

Fax: 203-222-4833

Email: pbegos@bbgllp.com
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