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RONNIE ABRAMS, United States District Judge:

Plaintiff Barney Ng, as the sole trustee of the Barney J. Ng Living Trust (the “Trust”),
brings this breach of contract action against Stephen Schram to recover $5 million allegedly
owed on a personal guarantee. Schram denies liability and asserts a counterclaim against Ng for
breach of a separate agreement releasing him from the guarantee. Before the Court are Ng’s
motion for summary judgment on his claim and Schram’s counterclaim, as well as Schram’s
motion for summary judgment on Ng’s claim. For the following reasons, both motions are
denied.

I. Background

A. Factual Background'

: The facts recited below are drawn from the following Rule 56.1 statements and the exhibits incorporated
therein: Ng’s Rule 56.1 statement in support of his motion for summary judgment (“Pl. 56.1”) (Dkt. No. 26),
Schram’s response thereto (“Def. Resp. 56.1”) (Dkt. No. 31), Ng’s Rule 56.1 statement in further support of his
motion (“Pl. Reply 56.1”) (Dkt. No. 35), Schram’s Rule 56.1 statement in support of his motion for summary
judgment (“Def. 56.1”) (Dkt. No. 32), Ng’s response thereto (“Pl. Resp. 56.1””) (Dkt. No. 41), and Schram’s Rule
56.1 statement in further support of his motion (“Def. Reply 56.1”) (Dkt. No. 45). Where only one party’s Rule 56.1
statement is cited, the other party does not dispute the fact asserted, has offered no admissible evidence to refute the
fact, or merely objects to inferences drawn from the fact.
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Ng is the former president of Bé&r, Inc. (“Bar-K”), a corporation that pursued real estate
investment opportunities for R.E. Loans, LLC (“R.E. Loans”), a real estagstment fund.
Schram is the chairman of DPS (“DPS”), a real estate development firm. This sasefram
R.E. Loas’ investment, through Ng's efforts, in a piece of property in Wyoming that was being
developed by Schram’s company, and contracts entered into as part of thigitnansac

1. Financing of the Snake River Resort Project

At some time prior to December 2004, Canyon Club, Inc. (“CCI”), a Wyoming
corporation contritked at the time by Richard Edgmb, purchased a 54@re resort
development in Jackson Hole, Wyoming (the “Property”). (Pl. 56.1 § 1A8fter the
development project went into bankruptcy, in December 2004, as ptstrebrganization, Ng,
on beh# of Bar-K, arranged for R.E. Loans to provide $64 million in financing to C@. &t
11.) This financing took the form of a promissory nfttee “Note”) that was secured by
mortgages on the Property as well as approximately 144 acesfjagent land also owned by
Edgcomb (the “Mortgages?) (Id. at § 12.) Also as part of the reorganization, CCI and DPS
formed the Snake River Sporting Club Developm@atmpany, LLC (the “Company”) fothe
purpose of completing the resort development. (Def. Resp. 56.1 § 13.) CCI owned 80% and
DPS owned 20% of the Company. (Stephen Schram Dep. (“Schram Dep.”y281)1BPS
served as the manager of the projetd. gt 8:17-18

In return for BatK’s assistance in procuring the R.E. Ledmancing the Company
agreed to payt a $9 million fee. (PIl. 56.% 14.) BafK agreed to defer payment of theef
which was memorialized in a neinterest bearingnote dated December 22, 200wt was also

secured by the Mortgages (the “Second Noteld. gt 1 15; Barney Ng Aff., Jan. 17, 2013¢



Aff.”), at Ex. 1 (the “Second Note”)? The Second Note was “payable ifl'fon December 31,
2009, tke “[m]aturity [d]ate,” (Second Not§ 6), howeverin the event of a default, “all sums
due” under the Second Note “shall be accelerated and shall be immediately due and’payable,
(id. T 10). A default under the Second Nuatasto occur if CClI, the borrower, “fgdid] to pay
any payment required hereunder when due, . . . faiteti]lfill any of its obligations under the
Loan Agreement[Jor . . . fail[ed]to fulfill any of its obligations under the Mortgatj@mong
other eents. [d.) Subsequently, on January 7, 2005,-Raassigned $5 million of the Second
Note to the Trust. (PI. 56.1 § 18g Aff. Ex. 2.)
2. Efforts to Remedy theCompany’s Financial Troubles

By the middle of 2007, the line of credit providedthe developmeniprojectby R.E.
Loans was “about to run out,” and “without a new source of funds . . . there was no money
available to continue the development costs to finish the projelstaaqTyler Congleton Dep.
(“Congleton Dep.")15:2-16) As of Cctober 19, 2007the Companyad“no positive news on
[its] search” for an additional $20 million in financing. (Randy Merritt Aff.,rMa7, 2013
(“Merritt Aff.”) , at Ex. 5) Tyler CongletonDPSs vice president of finance and development
reported to Ng, Schram, Edgcon®eter Pollack, a principal of DP§&lenn Ford, counsel for
CCl, and John Osnato, counsel for DPS, that‘project and debt load [were] a very tough sell
in this current real estate financimgvironment and that the Company “expéed] . . . to
default on interest payments” due on November 1, 2007 and considered delinquent on November
10, 2007, “in the absence of new financingld.;(see als&Congleton Dep. 12:19-20.

Schram, Congleton and Ng, among others, subsequently engaggekeraldiscussions

“about how to recapitalize or how to put more money into the project.” (Schram Dgp-2Hl)

2 The Note and Second Note are collectively referred to as the “Notes.”

3 The “Loan Agreement” appears to refer to the Note. (PI. Ex. 1.)
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They discussedseveral financing optiongut ultimatelyproposed an agreement wherebg|
and Edgcomb would be separated from the Gomip Congleton Dep. 36:237:8 Stephen
Schram Aff., Feb. 11, 201{;Schram Aff.”) 4 (describing it as ddivorce’ of Edgcomb and
all his entities from [thetesort”)) According to Congleton, Ng hagkpressed his “continuing
belief that [] Edgcomlwas a source of the problems . . . and did [not] want to be involved with
[Edgcomb] going forward.” (Congleton Dep. 34L2.) Schram also “wanted Edgcomb out of
the project.” (Schram Aff. § 7.)

In furtheranceof this plan,Congleton recalled that Nggposedwo “temporary steps™—
that R.E. Loans would take over the board and Schram would provideaaanteeuntil []
Edgcomb [was] out.” (Congleton Dep7:9-19, 46:13-20.)Edgcomb would get back the 144
acre adjacent lot and two additional lots frame Property, among other thingdd.(at 46:13
16.) This was an effort téfacilitate saving” the property and to get Edgcomb to agree to this
proposal (Schram Dep. 39:224 (“Barney said, ‘Steve, | need this because Dick Edgcomb will
feel more comfodble if it is on or part of the agreement.”), 1451%(“Ng was my partner, we
were trying to facilitate saving this development. He askdd e mylender that we owed $65
million to, to do this so that Dick Edgcomb would sign this agreemergg®; alsaCongleton
Dep. 38:1117.) Ng could not recalivho first proposed the guarantbat agreed that it was
“important [to Edgcomb] greeing to the final separation.”Bdrney Ng Dep. (“Ng Dep.”)
125:16426:4.) According to Schra@nd CongletonNg statedhat the guarantee wémtally
unenforceable” anthot a real guarantée.(Schram Dep. 13:1%6, 148:1324; Congleton Dep.

46:19-47:8) Ng allegedly further stated, “There is going to be no follparpaperwork that



would make this a real guarantee.efidwill be no filings. This will not be paof it.” (Schram
Dep. 148:15-19see alsaCongleton Dep. 37:16-19.)
By November 15, 2007, the parties were drafting a proposed separation agreghgent.
Aff. Ex. 3.) On November 16, 2007, in an email to Congleton, Joel Rudell, counsel foaPS,
Schram, among otherdg stated that thef@llowing terms should be addéadl the agreemerit:
1: 51% of the voting rights of the board of digrs will be given to Barney Ng.
2: Steve Schram will personally gaatee the existingpans of RE Loans and
Barney Ng (by Separate agreement between the lenders and Steve Schram a
further agreement will release Steve Schram’s personal guarantee if
$1,820,000.00 in principal is paid down on lots 13 and 19 wRfyears of this

agreement). If this is unacceptable to Steve, please contact me to discuss.

3: In return for these items, the existing loans will not defidladt Companyjor 3
months.

(Id.) He further wrote:
| believe it most efficient if these are added to a universal agreement. Ifigdenti
the terms of the overall agreement to everyone (except for the separate agreement
between Steve Schram and the lenders). | think this is important due to the nature
in which this agreement was negotiated.
| reiterate that time is of the essence. It is imperative to realize that there is a
default in existence presently and Dick Edgmb §ic) has a history of changing
his mind. Nothing is for certain till an agreement is signed by all parties.
(Id.) Schram testifiedhat he and Ng “probably discied]’ the guarantee after Ng sent the
November 16th email, although he did not recall anything from such conversations. (Schram

Dep. 37:7-24.)

4 Schram submits for the Courtt®nsideration handwritten notes from a meeting attended by ScNgm

and Congleton on November 14, 200Hafold McGuire, Jr. Decl., Feb. 15, 2013 (“McGuire Decl.”), 1 5 Ex.)102
Congleton testified that the handwriting in red ink is his and the héintyvin blue ink is Ng’s. (Congleton Dep.
42:1743:21.) Ng, however, objects to the admission of this note as hearsagus® the Court is not relying on
this document, it need not rule on its admissibility. Moreover, to ttenethat Ng objects tthe admissibility of
other pieces of evidence offered by SchraseePl. Reply 56.1 at-R), andthe Court does not otherwise address
such objections, they are denied as moot because the Court has notréigidevidence.
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According to Ng's testimony, at the time he wrote the erha@meantfor the existence
of a separate release agreement. [P¥p. 127:1524.) Heinsisted that the release provision be
by separate agreement “because . . . the original agreement was going to be saluniver
agreement between all parties, and theast was going to be in or the portion of the release,
that was only going to pertain to myself and Mr. Schram, and so not being anyattohoeight
that that was the reason why there should be a separate agreement that would bg gighed b
the both of us.” Ifl. at 131:22432:8.) MoreoverNg'’s “intent or understandingat that point in
time “was as long as Edgcomb had an interest in the property or any type of géanst éhe
property which would be reflected by this note, that it was still a potential prpbled what [he
was] stating” in the November 16th email was “that you have up to two yeargytohe
$1,820,000 back to Edgcomb in order to — and then the release would odduat’129:9-20.)

Following Ng’s November 16th emathe parties continued to negotiate the terms of the
separation agreement. (Congleton Dep. 6Q83 They understood that, from Ng’s
perspective, “time [was] of the essence, [] his clients were running outi@hgat[the Company
was] running out of time, and he was going to have to default the projddt.’at 61:7-11.)
Although Ng had not put the project in default, the Company understood that it had “férmally
or “technically” defaulted. 4. at 62:2363:1; Schram Dep. 99:14.) Indeed, Congten
testified that he believed that Ng set a November 30, 2@@dlinefor the completion of the
Separation Agreement default. (Congleton Dep. 63:5-13.)

On November 30, 200Before an agreemehad been finalized and executed, Ng sent an
email to Sbram, Edgcomland Congleton, among others, stating:

To all involved: Consider this-mail as notice that the lender is withdrawing all

prior concessions that it was willing to make to help you resolve the issues

between you. Next week, you will receiverrf@al notice from our Wyoming
counsel initiating foreclosure proceedings as to your respectiverpespelt is



unfortunatethat the lenders must take this step, but the continued impasse

between you permits no alternative. The lender has gone outwdyit$o try to

facilitate a resolution. | regret that all parties could not come to a finalragnee
(Ng Aff. Ex. 4.)
3. The Separation Agreemenh

On December 4, 2007he following parties entered into a separation agreement with
respect to the @mpany: Schram, the Company, ORSCI, Edgomb and his wife, Carolyn,
SRCRInvestments, LLC (“SRCR?)a company owneldy the Edgombs, and Ng, on behalf of
himself and the Trust, (the “Separation Agreement” or “Agreement”). 5@1 § 18Ng Aff.
Ex.5 (‘Separation Agreement))

Pursuant to the Separation AgreemedCl “transfer[ed] and assign[ed] to DPS]] its
membership interest in theo@pany and all of its ownershipterests in any Affiliates of the
Company’ (Separation Agreemerft 2.) DPS thus owned 100% of the Compaftyarold
McGuire, Jr.Decl., Feb. 15, 2013 (“McGuire Decl.”), § 5 Ex.at 21), however, according to
Schram,Ng and R.E. Loans “owned [and] controlled” the project,” (Schram Dep. 4311
The holders of th&lotes ageed to release from the Mortgages the 144 acres of property owned
by Edgcomb. (Separation Agreement I 4.) Moreover, the Agreement providechibahéf
CCl, nor 144 Acre, LLC, nor [SRCR], nor Edgcomb shall have any liability with regatiaet
Note and Second Note.” 1d. at | 8;see alsdl. 56.1  20.)

The Separation Agreement also included the following provision regardingu&shr
guarantedthe “Guarantee?)

Stephen C. Schram (“Schram”) irrevocably agrees to guarantee full payment of

the Noteand Second Note according to their terms. The Company agrees to

modify the Operating Agreement to increase the number of members of the Board
of Managers to five (5) and to provide that Ng or his designees shall have the

right to appoint three (3) membeskthe Board of Managers. In consideration of
the said guaranty and modifications to the Operating Agreement, R.E. Loans,



LLC and Barney J. Ng Living Trust, as the holders of the Note and Second Note,
respectively, agree not to cause the Note or Second Note to be in default for any
reason whatsoever prior to March 1, 2008.

(Separation Agreement Y 8Rudell, as the drafter of this provision, testified that he included the

“minimum [language] needed to express a guarantee and that’s all [he] feltdhe]d@in light

of [] Ng’'s email” of November 16, 2007 J¢elRudell Dep(“Rudell Dep.”)88:22-25.)

The Agreement alsoncluded a provision that‘[wl]ithin thirty (30) days” of the
Agreement’s effective date, SRCR “will pay down the Mortgage by [$1.82 njillion
consideration of which the Company will simultaneously convey to Edgcomb . . . Lots 13 and 19
from the Property free and clear of all liens.” (Separation Agreentnt Maragraph 6 included
additional instructions regarding such paymentsich was memorializesh a promissory note.
(1d.)

Finally, paragraph 13 provided that the Agreentendy be amended onlgy awriting
signedanddelivered by all partieberetq” paragraph 16 provided that the “Agreement shall be
construed and enforced in accordance with the laws of the State of Wyoemdgdragraph 18
provided that the “Agreement constitutes the entire agreement among the wintiesspect to
the subject matter of this Agreement.”

Schram signed the Agreement on behalf of himself, the Company and (RP&t 12.)
Schram had discussed drafts of the Agreement with his attorney, he reviewed theehgree
before signing it, and he did not sign it under dure&chram Dep98:15-18, 130:21-131:15,
143:7-9.) According to Scham, signing the Agreement was “the best thing to do at the time”
because if he had not done so, “the lender would have foreclosed on [the Propédyht (

98:7-18.)



It is undisputed that Ng did not place either Note into default prior to March 1, 2008. (PI.

56.1 7 31.)
4. The Release Agreement

According to Schram, in addition to the Separation Agreement, he and Ng entered into a
separaterelease agreement to relieve Schram of the personal guarantee (the “Release
Agreement”). (Schram Depl4:2-16:24, 36:537:6.) This was consistent with Schram’s view
that his guarantee “was not a real guarantee that [he] was offering, [it] ndewvilressing that
was going to allow [Ng] to get this agreement signedd. &t 39:7-10) The agreement was
both oral and written. 1d. at 14:2-15:25, 35:23-37:24.$chramand Ng had “discussed that once
[Schram] had fulfilled or once the obligation of the payment of the [$1.82 million] had been
fulfilled,” Schram “would receive . . . some type of memo saying that this had bedadwdhd
that, you know, any and all issues had been resolvdd.”at(16:1117.) Thelanguage in Ng’'s
November 16, 200@émail—"by Separate agreement between the lenders and [] Schram a further
agreement will release [] Schranpsrsonal guarantee if $1,820,000.00 in principal is paid down
on lots 13 and 19 within 2 yearstbis agreement—memorialized this féer. (Schram Aff. § 13
(“ construed Ng's email . . . as an offer to enter into the ‘separate’ and ‘fufle¢ase
Agreement.”);Schram Dep. 14:85:25, 36:1837:6 theemail was “very clear . . . and there was
really very little discussion [] after that. The separation agreement wasquepat it reflected

exactly what this email said.”);see alsdrudell Dep. 75:122 (pursuant to Ng's November 16th

emalil, the release agreement “was something that was going to be taken cdinecacfeparate
understanding . . . and so it was not something | was going to be putting into [the Separati
Agreement].”).) Schram assert$at, by signing the Separation Agreement, he was accepting

Ng's release offer. (Schram Dep. 14:85:25, 129:6130:7, 144:211; Schram Aff. § 13 (“I



accepted that offer when | placed my signature upon the final version of the ®eparati
Agreement, which | would never have done without the Release Agreement.”).)

Although Ng has acknowledged that hmeantfor the existence of a separate release
agreement at the time he wrote the November 16th emaildidputes that the Release
Agreement wagver enteredhto becausée claims that hislovember 30, 200@mail withdew
his offer. (Ng Aff. { 8 (The email “put[] them on notice that the lender was withdrawing all prior
concessions that it had been willing to make to help them resolve the issues amaoi)githen
Ex. 4 Pl. Mem. 2223.) Schram, on the other hand, contetidg the November 30th email was
not a withdrawal of his offer, but was meant to “put pressure on [Edgcomb] to get this,’signe
because Ng “wasn’t getting from [him] and his attorney what he wanted.” af8dbep. 120:6
24.) The email, according to Schraffhad nothing to do” with his “deal,” it only related to
Edgcomb’s “dal.” (Id. at 124:23425:15, 120:624.) Schram hasubmitted a unsigneddraft
HUD real estate closing form thagflects that SRCR paid off the first mortgage to R.E. Loans in
the amount of $1,820,000. (McGuire DegI5 Ex. 108see alsaCongleton Dep. 72:83 (This
payment “was significant because . in our mind and in Barney’s it was, you know, this
technicaltrigger that he said he needed to never ask for the guarantee.”).)

5. Subsequent Events and Default

In September 2008, shortly before the Company went into bankruptcy, Schram asked Ng
to sign a confirmation that he had been released from the obligations of the Gyamanteich
Ng did not respond. (PIl. 56.1 47.) As of October 25, 2010, the Notes were in default, and due

to events not relevant to this action, Ng avers that the property securingtibe \Were of

° Ng disputes this factsaunsupported by the evidence and objects to the admissibility of the HbDafor

“inadmissible hearsay and an unsigned unauthenticated draft docun{@ht.Reply 56.1 { 65.) As discussed
below, there remains a question of fact as to whether the $1llRhwas paid and what relation, if any, it has to
the enforceability of the Guarantee.
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insufficient value to payoff the notesNd Aff. § 12.) Accordingly, on October 25, 2010, Ng
made a demand for Schram to make paymentruhdeGuaranteevhich Schram refused to do.
(Jom Shaeffer Aff., Jan. 17, 2013Shaeffer Aff.”), 15.)

B. Procedural History

Ng commenced this action on November 4, 2010 against Schram for breach of the
Guarantee provision of th&eparation Ageement On December 28, 2010, Schram answered
Ng's complaint and filed a counterclaim against aligging that Ng breached thRelease
Agreement On September 21, 2011, the Honorable Thomas P. Griesa, to whom this case was
previously assigned, converted Ng's motion to dismiss Schram’s countercianone for
summary judgment and denied the motion. (Sept. 21, 2011 Opinion (Dkt. No.11).) Judge Griesa
concluded that there were factual issues that could not be resolved on the record beféfe him
wrote:

Theseissues mainly relate to the purpose and intent lying behind Ngiaile

proposing what he calls a separate agreement and a further agreement. €There ar

also issues about what occurred between the time of Ng's November 16,-2007 e

mail and the execution dfie Separation Agreement. It is also certainly true that

the Separation Agreement is highly complex, and that there may be isstieg rela

to its interpretation and also relating to how it was carried out with respect to the

Note and the Second Note. There is also a dispute about wiie¢h&d.82

million was or was not paid.

(Id. at9.)

The case was subsequently reassigned to this Couraféerd conducting additional
discoverythe parties filed the pending crasmtions for summary judgment. For the following
reasonsthe parties’ motions are denied.

Il. Standard of Review

Summary judgment may be granted only where “the movant shows that there is no

genuine dispute as to any material fact and the movant is entitled to judgment asr afmatte
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law.” Fed. R. Civ. P. 56(a). The moving party bears the burden of showing that it is eatitled t

summary judgmentAnderson v. Liberty Lobby, Inc477 U.S. 242, 256 (1986). In reviewing

the record, the Court must assess the evidence in “the light most favorable to theojmog

party]” and resolve all ambiguities and draw all inferences in its fagaeTufariello v. Long

Island R.R. Cq.458 F.3d 80, 85 (2d Cir. 2006). A party opposing summary judgment must put

forth more than a “scintilla of evidence.Anderson 477 U.S.at 252. It “cannot defeat the
motion by relying on the allegations in [its] pleading, or on conclusory statemé&esGottlieb

v. Cnty. of Orange 84 F.3d 511, 518 (2d Cir. 1996). The fooving party “must set forth

specific facts showing that there is a genuine issue for trhadderson 477 U.S. at 248.
When crossnotions for summary judgment are made, shene standards appl\See

Morales v. Quintel Entm’t, Inc249 F.3d 115, 121 (2d Cir. 2001). “[E]ach party’s motion must

be examined on its own merits, and in each case all reasonable inferences mawhlagdmst
the party whose motion is under consideratiolal.”
II. Discussion

The parties agree thaVyoming law governs this mattén light of the choice of law
provision in the Separation Agreement. (Separation Agreemen} Th& includes application

of the parol evidence rule, which is a rule of substantive law. Soppe v. Bs6éddP.2d 1077,

1078-79 (Wyo. 1973)Accordingly, the Court applies Wyoming law to the parties’ claims.

A. The Guarantee

At issue in the parties’ crogsotions for summary judgment on Ng’s breach of contract
claimis the validity and enforceability of the Guarantee, which is set forth inna@ta@ of the
Separation Agreemeas follows:

Stephen C. Schram (“Schram”) irrevocably agrees to guarantee full payment of
the Note and Second Note according to their terrhbe Company agrees to

12



modify the Operating Agreement to increase the number of members of the Board
of Managers to five (5) and to provide that Ng or his designees shall have the
right to appoint three (3) members of the Board of Managers. In consideration of
the said guaranty and modifications to the Operating Agreement, R.E. Loans,
LLC and Barney J. Ng Living Trust, as the holders of the Note and Second Note,
respectively, agree not to cause the Note or Second Note to be in default for any
reason whatsaver prior to March 1, 2008.
(Separation Agreement §.8)Schram contends that the Guarantee is unenforceable, while Ng
asserts that the Guarantee is a valid agreement that Schram has breached irehis fajuthe
amount due to the Trust on the Second Note.
As an initial matter, the Court notes that the language of the Guarantee is waambig
and its examination of it is thus “confined to the ‘four corners’ of the document taweise

intent of the parties.”SeePrudential Preferred Props. v&JJ Ventures, InG.859 P.2d 1267,

1271 (Wyo. 1993). Pursuant to the parol evidence th&refore,extrinsic evidencesuch as
Schram’s and Congleton’s allegations that the guarantee was “notwilahdt be examined in
assessinghe parties’ intenin entering into this agreemengeeid. (“Without a valid reason for
variance, the intent of the parties stated in their agreement must be gieen’)effee also

Beldenv. Thorkildsen 156 P.3d 320, 325 (Wyo. 2007).

In his motion, Schram contendbat the Guarantee is unenforceable for lack of

consideration."The law of guarant[egp part of general contract lawMoorcroft State Bank v.

Morel, 701 P.2d 1159, 1161 (Wyo. 1985). Thus, as like any other contract, to form a lawfully
enforceable guantee, the party seeking to recover under the contract must show there was an

“offer, acceptance and consideratiorPtudential Preferred Prep 859 P.2dat 1272. “Lack of

consideration goes to the validity of contract formation. Absent some indicactoal

consideration, a contract will be held invalid by the courtigl.” (quotingMiller v. Miller, 664

P.2d 39, 41 (Wyo. 1983)).
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“A generally accepted definition of consideration is that a legal detrithastbeen

bargained for and exchanged fopeomise. Moorcroft State Bank701 P.2d at 1161.“A

performance or a returned promise must be bargained for. . . . The performance nsyotonsi
an act, other than a promise, or a forbearance, or the creation, modificatistroctam of a

legal rehtion.” Id. at 1162. “[V]aluable consideration . . . may consist of [an] exchange of
mutual promises, which promises impose a legal liability upon each promisor.” |Garrol
Bergen 57 P.3d 1209, 1214 (Wyo. 2002) (internal quotation marks omitted). In the context of a
guarantee, “[w]hen the guarantor is not a part of the original transaction of th@arisiigor,

his promise must be supported by separate consideratMndrcroft State Bank701 P.2d at

1161.

Schram contends that tHeecital of consideration”in paragraph 8 of the Separation
Agreements not valid becausgl) he“never sought or bargained for or agreedh®separation
with Edgcomb or the lightening of Snake River's debt load as consideration for providing his
alleged personal guarantee,” (Defs. Repl§),2(2) there was no consideration “distinct from the
recited promises made to [the Company] in connection with the changes to itsiggve
agreements,(id. at 4),(3) the promise not to default was “illusory” because, asteas to the
Second Note, it did not become due until December 31, 2009, (Defs. Mem. 13), and (4) to the
extent any valid consideratiofiowed to the Company, that was insufficient to constitute
consideration for purposes of Schram'’s personal guaranteat {id15). The Court disagrees.

As with intent, the parol evidence rule “is applicable to a recital of consmefhivhere
the consideration recited is itself a promise; that is, where the contracortsuip be bilateral,

the parol evidence ruldearly forbids either party to a writing . . . to show that his own promise
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or that of his cocontractor was not accurately stated or was not given, as the statesy in

consideration of the other promiseKay v. Spencer213 P. 571, 573 (Wyo. 198p

Because Schram was not a party to the Notes, his guarantee must be supported by

separate consideratioikeeMoorcroft State Bank701 P.2d at 1161Pursuant to paragraph 8, in

exchange for Schram’s personal guarantee, R.E. Loans and Ng agreedrtdedédring the
Notes to be in default until March 1, 2008. Despite Schram’s argument to the \cotitisr
promise not to default was not illusory. Rather, the Company understood that it vasatiéc

in default on its loan payment on the Note and that Ng, on behalf of R.E. Loans, was
consequentlyontemplating foreclosing on the property due to the defé&dhram’s argument
that this promise was of no value because the Second Note was not payable untbdDe33e
2009 misrepresents the terms of that note. Although the Second Note was “payableoim full
December 31, 2009, it also expressly providiedt upon a defauwtwhich occurred if the
Company failed to make any payment under the Note or the Second-&lbsams due under

the Second bite “shall be accelerated and shall be immediately due and payable.” (Se¢end No
91 10.) Thus, by agreeing not tause the Nefs to be in default until March 1, 2008, the
Company was able took for new investors andontinuethe development project. Sée
Congleton Dep. 89:17-20, 98:2-99:11.)

Moreover, the fact that this benefit flowed to the Compamy not Schram, personally,
does not vitiate the sufficiency of consideration. It is westiblished that consideration may
flow to a third party. SeeCarrol 57 P.3d at 1214 (“The performance or return promise may be
given to the promisor or to some other person. It may be given by the pramisesome other

person.”) (quoting Restatement (Second) of Contracts 8§ 71 at 172 (1R8J¢ntial Preferred

Properties 859 P.2d at 1272 (“Consideration for a promissory note may flow to a third party.”).
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In Prudential Preferred Propertighe Wyoming Supreme Courecognized that consideration

could flow to athird-party but found that the party seeking to recover on a promissory note had
provided no consideration to the maker or guarantor of the note or any third pSess. at

1272, 1275. For the reasons discussed above,distinguishable from the facts before this
Court. Moreover, as an owner of the Company, Schdmarly benefited from the lender’s
promise not to default.

Finally, the fact that the promise not to allow the notes to default was @iven
consideration for both the u@rantee andhe modification tothe Company’'sgoverning
agreement is immaterial.To the extent Schram is arguing that there was no “mutuality of
obligation” in their exchange of promises, that argument is rejected by the CawngHound
that the consideration set forth in the Agreent“meets the definition of legal consideration,”

the Court considers fisufficient! SeeBrodie v.Gen. Chem. Corp934 P.2d 1263, 1268 (WYyo.

1997). Indeed, the Wyoming Supreme Court has “long held that absent fraud or
unconscionability, [it] will not look into the adequacy of consideratioid’ (citing Laibly v.
Halseth 345 P.2d 796, 799 (Wyo. 1999) Even if tre consideration exchanged imposed a
greaer obligation on one party over the other, as long as it meetdetgad definition of

consideration, the Court will not consider its adequé&seWorley v. Wyo. Bottling Co, 1 P.3d

615, 623 (Wyo. 2000) (“The demand for mutuality of obligation, although appealing in its
symmetry, is simply a species of the forbidden inquiry into the adequaaynsideration, an
inquiry in which this court has, by and large, refused to engage.”).

Accordingly, Schram’s motion for summary judgment on Ng’'sabineof contract claim
is denied. Despite the Court’s conclusion that the Guarantee is a valid contraandtign for

summary judgment on this claim is also denied for the reasons set forth below.
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B. The Release Agreement

Ng moves for summary judgment on Schram’s countercldieging breach of the
Release Agreemerdn the ground that Schram cannot “allege or prove the existence of an
enforceable contract.” (Pl. Mem. 22.) He further argues that the parol evideackarsl
consideration of evidence relating to the Release Agreement in determimitiger to enforce
the Guarantee. Accordingly, Ng contends, the Court must enforce the Guarantee ahd grant
motion for summary judgment dooth his claim and Ng’s counterclaimin response, Schram
asserts that the parol evidence mibes not bar consideration of such evidence and that there are
disputed issues of fact regarding the existence and enforceability ofldasdRaégreement. The
Court agrees that there are disputssues of fact, thus precluding summary judgment on
Schram’s counterclaim.

“The existence of a contract requires a meeting of the minds of the partiés Yayib.

Sawmills, Inc. v. Morris 756 P.2d 774, 775 (Wyo. 1988). “An unconditional, timely atzreg®

of an offer, properly communicated to the offeror, constitutes a meeting of the mirigds of
parties and establishes a contradd. “Whether a contract has been entered into depends on

the intent of the parties and is a question of fa@d.; see als®eepwater Invs Ltd. v. Jackson

Hole Ski Corp. 938 F.2d 1105, 1112 (10th Cir. 1991lssues such as whether a contract has

been entered into and the terms of the alleged contract are generallyrgues$tfact to be
resolved by the fact findgy. This applies to both written and oral contractSee Wyo.

Sawnills, Inc, 756 P.2d at 775-76.

“Under the ‘objective theory’ of contract formation, contractual obligasamposed not
on the basis of the subjective intent of the parties, but rather upon the outward mamtesfati

a party’s assent sufficient to create reasonable reliance by the other pafie&ohald v. Mobil
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Coal Producing, In¢.820 P.2d 986, 990 (Wyo. 1991). Wyoming adopts the Restatement

(Second) of Contract’s explanation of “assent,” and thus adheres to the rule ghey’'a
“subjective ‘intent’ to contract is irrelevant, if [its] intentional, objective matsfiiens to [the
other party] indicated assent to a contractual relationshib.”

Because there are material questions of fact as to the formation and terms of the Releas
Agreement, Ng's motion for summary judgment on this claiost bedenied. Although the
record before the Court is more developed thavas before Judge Grieghge questions of fact
noted by Judge Griesa in his September 21, 20pinion remain at this later stage of the
litigation. For example, there are pliged issues as to what occurred with respect to the
purported Release Agreemdygtween November 16, 2007, when Ng sent an emggosing
such a separate and further agreemamtl December 4, 2007, when the Separation Agreement
was executed. According to Schram, by signing the Separation Agreemevds leccepting
Ng’'s offer ofa releasebut according to Nghis offerwaswithdrawn on November 30, 2007
when he emaile&chram and Edgcomb, among othstatingthat“the lender is withdrawing all
prior concessins that it was willing to make.” Ng Aff. Ex. 4.) This email, howevers
ambiguous. It does not explain whichrip concessionsNg is referring to, nor does it make
any reference to the release offer. The ambiguity in this email i®fgtpported byschram’s
testimony that he interpreted the November 30th email to apply only to the concessientom
Edgcomb,not him. Moreover, the record suggests that the Guarantee was not formalized
through separate documentation and the Company’s auditors were informed that teeme we

outstanding garantees, which Schram claims is further evidence of Ng's promise to rel@ase hi

18



from the Guarantee. Sée, e.g.Schram Dep. 148:20-24; Congleton Dép-1:15, 77:6-83:4see
alsoMcGuire Decl. 5 Ex. 114)

As noted by Judge Grsa, questions of facalsoexist as to whether the $1.82 million was
paid and what effect, i&ny, such payment would haven the Release Agreemenilthough
Ng’'s November 16th proposal indicates that payment of $1.82 million on the Mortgages of lots
13 and 19 would releasSchram from the Guarantébe Separation Agreement itself provides
for the payment of $1.82 million on that same Mortgafes making itunclear whether the
payment provided for the Separation Agreement did in fact trigger Schranaiseele

In light of such disputed issues of fact, summary judgment on Schram’s counterclai
must be denied. Moreover, although the Court has found that the Guarantee is a valid
agreement, idoes notgrant summary judgment to Ng on this claim at this time because its
enforceability against Schram might be subject to the Release Agreementuifytieds that
one wadormed

In reaching this conclusion, the Court rejects Ng's argument that the parol evidence
would preclude consideration of the Release Agreement, if one is found to exist,ssbssiray
the enforceability of the Guaraete The Wyoming Supreme Court has “depart[ed] from the
parol evidence rule if the evidence is used to establish a separate and distiraxt,cant
condition precedent, fraud, mistake, or repudiatioBélden 156 P.3d at 324 Therelevant
guestionhere is whethethe Release Agreement constitutes a “separate and distinct cdntract
“The parol evidence rule ‘does not affect a purely collateral contratineti from, and

independent of, the written agreement, even though it relates to the sams ganject matter

6 Ng objects to the admissibility of Exhibit 114, which is a letter signed bgaSthnd Congleton and sent

to Ernst & Young, the Company’s auditors, as hearsaye Cdurt will resolve this objection at trial. Its decision to
deny summary judgment would remain the same absent reliance on this documen
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and grows out of the same transaction, if it is not inconsistent with the writitdy. &t 32425

(quoting_Western Nat'l Bank of Lovell v. Mongus24 P.2d 765, 770-71 (Wyo. 1981)).

Contrary to Ng's argument, the Release Agreemerd separate agreemdram the
Guarantee. Indeed, in his November 16, 2007 eiNgilexplicitly referred to the release as a
“separate agreement” ame testified to the same.SéeNg Dep. 131:22132:8.) The fact that
Schramdeemed his signature on tBeparation Agreement to be acceptance of and coasater
for the Release Agreemethbes not prohibithe Court from treating them separately.

Moreover, the Release Agreement is not inconsistent with the Guarawthee the
Guarantee provided for Bam'’s “irrevocable[]” agreement to guarantee the Notes, the Release
Agreement—to the extent there was a valid agreememierely provided a means by which

Schram might be discharged from that obligation. This conclusion is in accord with the

Wyoming Supreme Court'auling in Beldenv. Thorkildsen 156 P.3d 320 (Wyo. 2007hat a
“side deal” between the plaintiff and defendant in which the defendant agreed tothmepay
plaintiff for a note she paid off to the bank could be considered by the ddudt 25. In so
concluding, the court stated thdt]his is the type of agreement that is contemplated by the

separate agreement exception to the parol evidence idlé.”

! Thecases relied upon by Ng in support of his argument that the Releasam®gitas inconsistent with the

Sepaation Agreement are distinguishable. Jardova v. Gosai719 P.2d 625 (Wyo. 1986), the court held that

parol evidence was admissible to show a mistake but not to alter or ehkatgens of an agreementl. at 64041.

In Jankovsky v. Halladay Motord82 P.2d 129 (Wyo. 1971), the court found that the parol evidence rule precluded
the plaintiff from using evidence of an oral agreement that contradictealt@ned the terms of a written agreement,
id. at 133, and ifCary v. Manful] 287 P. 433 (Wyo0.930), the court found that the parol evidence rule barred the
introduction of evidence that would alter the consideration provided Bowinitten agreemenid. at 433. By

contrast, here, the Release Agreement did not alter the terms of the Guarastdeytprovided for a means by

which it might be satisfied or discharged.
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Accordingly, because the purported Release Agreement is separate from and not
inconsistent with the Separation Agreement, it—to the extent it is found to exist—may be
considered as extrinsic evidence in determining whether to enforce the Guarantee.®
IV.  Conclusion

For the foregoing reasons, both motions for summary judgment are denied. The Clerk of
Court is respectfully directed to close the motions at Docket Numbers 22 and 27.

A conference has been scheduled in this matter for October 9, 2013 at 4:00 p.m to be held
in Courtroom 1506 of the U.S. District Court for the Southern District of New York, 40 Foley

Square, New York, New York.
SO ORDERED.

Dated: September 30, 2013 ‘
New York, New York //

Ronnie Abrams
United States District Judge

i The integration clause in the Separation Agreement does not alter the Court’s conclusion. As stated above,
the parties anticipated the existence of a separate agreement for purposes of the release. Indeed, as Ng testified,
while the Separation Agreement was a “universal agreement between all parties,” the release only “pertain[ed] to
[himself] and Schram.” (Ng. Dep. 131:22-132:8.)

21




