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On behalf of the plaintiff, Edith Schlain Windsor, we respectfully submit

this letter to bring to the Court’s attention a recent decision handed down by Judge

Wilken of the Northern District of California concerning the constitutionality of the
Defense of Marriage Act (“DOMA?™). Dragovich v. United States Dep 't of the Treasury,
No. C 10-01564 (CW) (N.D. Cal. Jan. 26, 2012).

On January 26, 2012, Judge Wilken denied the motion to dismiss the
plaintiffs’ constitutional challenge to Section 7702B(f) of the Internal Revenue Code,
which excludes legally married same-sex couples and registered domestic partners from

certain federally qualified, state-maintained long-term care plans. In reaching that
decision, Judge Wilken noted that “[t]he record of Congress’ consideration of the

[Defense of Marriage Act] . . . evidences animosity and moral condemnation of same-sex
relationships.” (/d. at 8.) Applying the rational basis test, the court held that there was
no “plausible, legitimate rationale” for the exclusion at issue in the case. (/d. at 24-25.)
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The Honorable Barbara S. Jones

We enclose a copy of the Dragovich decision for the Court’s reference.

Respectfully submitted,

Rebents W\/N?K

Roberta A. Kaplan
Enclosure

cc (via email): Paul D. Clement, Esq.
H. Christopher Bartolomucci, Esq.
James D. Esseks, Esq.
Jean Lin, Esq.



