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OPINION AND ORDER

THE CITY OF NEW YORK DEPARTMENT
OF HOUSING PRESERVATION AND
DEVELOPMENT,

Defendant.

RONNIE ABRAMS, United States District Judge:

Pro Se Plaintiff J. Claudel Cayemittes brings this action pursuant to Title VII of the Civil
Rights Act of 1964, 42 U.S.C. § 2000e, et seq., against The City of New York Department of
Housing Preservation and Development (“HPD” or “Defendant”), the sole remaining Defendant
in this action. Before the Court is Defendant’s motion for summary judgment. For the reasons

set forth below, the motion is granted.

BACKGROUND

A. The Summary Judgment Record
As is generally the case, the facts the Court has considered in connection with this motion
derive from the evidence submitted by the parties and from their statements made pursuant to
Local Civil Rule 56.1. Before the Court sets forth the factual background of this case, however,
it finds it appropriate, in light of the voluminous and unconventional nature of Plaintiff’s
submissions, to first define with some precision the scope of its review and the materials upon

which it has relied in connection with this motion.
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1. Plaintiff's Rule 56.1 Statements

Pursuant to LocaCivil Rule 56.2(requiring ‘Notice to Pro Se Litigant Who Opposes a
Summary Judgment”) Defendant timedglvised Plaintiff of the procedures governing summary
judgment submissions, including that Plaintiff “may [not] oppose summary judgimguiy oy
relying upon the allegations in [his] amended complaint” and‘fajty witness statements must
be in the form of affidavits . . . [and] based on personal knowledge stating factsothdtbe
admissible in evidence at trial (Dkt. 51.) Defendant alsdimely provided Plaintiff withcopies
of the text of Federal Rulef Civil Procedure 56 and Local Civil Rule 56.1. Plaintiff was
therefore adequately notified that “[e]ach statement by the . . . opponent pursuameto R
56.1([b]), including each statement controverting any statement of matecial must be
followed by citation to evidence which would be admissible, set forth as required by Federal
Rule of Civil Procedure 56(c).” Local Civ. R. 56.1(d).

Plaintiff has filed two 56.1 Statements that do not comply with these'rules.

The first of these submissions, which responds to Defendant’s 56.1 Statement, is properly
comprised of a list of numbered paragraphs each of which “concedel[s]” or “dsjpuas[the
case may be, the fact contained in the corresponding numbered paragraph in Desfendant’
submission. Regardless of whether a fact is conceded or disputed, however, Ptace#gts to
add, in a majority of these paragraphs, a supply of additional facts that are unsupported by
admissible record evidencesee, e.g.Pl.’s 56.1 |1 18, 21, 383, 57. Additionaly, many of
these “facts” areinter alia: speculativesee, e.g.id. § 58 (“Neither Carbine [n]or Hendrickson
understoodP]laintiff's job as director of TPT/TL3); conclusorysee, e.q.id. § 47 (‘By late

February 2008 P]laintiff had already been subjected to several retaliatory actions by Casbine f

! For convenience, the Court will refer to these documents collectivellamtiff's 56.1 Statement” and

cite to them collectively as “Pl.’s 56.1.”



his complaints.”); and/oargumentativesee, e.q.id. 1 82 (“At best this sounds like a glib take
on the role of DAMP . . .").

Plaintiff's second 56.1 Statement consists, according to Plaintiff, oficdd “material
facts [that] are not in dispute.” (Pl.’s 56.1 p. 1.) This submission, which runs a fulegykity
pages, is not “short and concise” and is not organized into numbered paragraphs, as the Local
Rule requires. More fundamentally, it does not contain, for the most part, facts cateddoy
admissible evidence, but rather, statements thairdee,alia: vague,see, e.g.Pl.’'s 56.1 p. 52
(Carbine*made vague disparaging comments to others about [P]lanold performance but
[has] dways been careful not to ever give specifics or provide any proobénclusorysee, e.g.

id. p. 7 (“Aragon decided to evalugte]laintiff . . . in order to retaliate against plaintiff . . .”);
speculative,see, e.g.id. p. 5 (“Carbine was not intested in learning the TPT or TLS
programs”);relevant only toclaims that(as explained élow) have been dismissed as time
barred or otherwise legally insufficiersge, e.g.id. p. 51 (‘In 2002 Aragon summoned plaintiff
into his office and reprimanded him error for something that plaintiff did not do."and/or
personal attacks see, e.ml. p. 50 (‘Since about 2005 HPD has had a cadre of morally corrupt
managers who [are] shameldisss and cared only about their ego.

Despite these various infirtes, acknowledging that the various procedural rules
attendant to opposing summary judgment may be challenging or confusingrfosalitigant,
the Court has reviewed Plaintiff's submissions in their entirety and has ddmesitto separate

the wheafrom the chaff.Holtz v. Rockefeller & Cq.258 F.3d 62, 73 (2d Cir. 2001)A(‘'district

court has broad discretion to determine whether to overlook a pdaijure to comply with
local court rules). Specifically, although Plaintiff has not submittaddeclaration or other

sworn statement in opposition to Defendant’s motion, the Court will consider the unsworn



content in Plaintiff's 56.1Statementto the extent it is otherwise admissible. In so doing, the
Court relies on the assumption that Plafntifould have testified to such content had he

complied with the governing rulesSeeGeldzahler v. New York Med. Call746 F. Supp. 2d

618, 620n.1 (S.D.N.Y. 2010)(“[D]espite [plaintiff] having received the 56.2 Notice, we take
into account his statusapro se litigant and will consider the unsworn statements in his 56.1
Response on the assumption that he would have testified to these statements in his

Declaration.”); Shah v. Kuwait Airways Corp.653 F. Supp. 2d 499, 506 (S.D.N.Y. 2009)

(Lynch, J.) {[T] he Court will considejplaintiff's] declaration, even though it is unsworn, on the
assumption that, if its allegations were sufficient to raise an issue pSfadt would be given an
opportunity to submit an affidavit in the proper form attestinghtuse allegations.”). By the
same token, the Court has disregarded the content of Plaintiff's 56.1 Stat¢éma¢ntsdeems
conclusory, speculative, irrelevant, argumentative, unsupported or otherwise inaerégqri

consideration.SeeShortt v. Congregation KTNo. 10 Qv. 2237(ER), 2013 WL 142010, at *1

n.2 (S.D.N.Y. Jan. 9, 2013}‘[l] n analyzing the instant motion, the Court has disregarded
averments in Plaintifs 56.1 Response that are . nat supported by citations to admissible
evidence irthe record . .or that are improper legal argumetjts.
2. Plaintiff’'s Exhibits

Plaintiff has submitted oveone thousand pagesf emails, other contemporaneous
documentation, transcripts of depositidrestook and personal notdw apparently prepared in
connection with this litigation.

The Court has reviewed and considered all of these materitahotes, however, that it
has not always been abie link them to the portions of Plaintiff's 56.1 Statements they are

ostensibly intended to support. Firtdtese materialeave not been presented to the Court in any



logical or convenienmanner Plaintiff has merehgrouped together as “exhibits” documents
that are only loosely thematically relatege, e.g.Pl.’'s Ex. J (“Some Green Project [sic] that
[P]laintiff worked on intermittently from about November 2007 to April 2008”), or have no
substantive relationship to one another atsaé, e,g. Pl.’'s Ex. L (“Various discovery items
under heading of ‘PL’ for Plaintiff in Numerical Order”). Second, as noted above, flainti
56.1 Statemenbnly intermittently cits to this documentation. Third, where Plaintiff has
included a citation, it is with few exceptions not a citation to the exhibit itself,ablrto a
Bates number, ta unique numbering system Plaintiff has applied to certain documents or to a
vague description of the documer8ee, e.q.Pl.’s 56.1 § 19 (citing to “Mackie ESCFIJ. § 35
(citing to “outreach to Personnel in Nov. 20Q7d. p. 6 (citing to “notes to self”)id. p. 51
(citing to “John Spinelli letter where Aragon accused plaintiff of sabotaging hisg haf
Spinelli); id. p. 56 (citing to “Loans”). Finally, Plaintiff occasionally appears to hatenided
to cite to submitted material, but, perhaps inadvertently, has failedlude any cite at allSee,
e.q, id. p. 30 (citing to “See . . .").

In summary, in light of Plaintiff'gro se status, the Court has considerdiae“totality of
the mrties’ submissions in identifying disputed material facts and will construes thisputed
facts in plaintiffs favor as is appropriate on summary judgnie@hah 653 F. Supp. 2dt 501

n.1(citing Merritt v. Shuttle, InG.245 F.3d 182, 186 (2d Cir. 2001)

B. Factual Background
Plaintiff began working at HPIIn Septembed 986 as a liget analystesponsible for
communicating HPB® funding needs to the Office of Management and BudgeMB”),
formulating written requests to OMB and obtaining ultimate approval for 'BIRDnding

proposals. (Defs 56.1 § 1-2) In November1999, Plaintf became a“financial analyst



assigned to the ThisBarty Transfer Unit in the HPD division then known as the Division of
Anti-Abandonment, which wassubsequently renamed the Division of Neighborhood
Preservation“‘ONP”).? (Id. { 3; Cayemittes Tr. 55.)

Also in November 199RIaintiff settled a race discrimination dispute with HPD arising
from Plaintiff s removal from HPDs budget office. (Rizvi Decl. Ex. P.) Pursuant to a term of
the settlement agreement (th&999 Settlemeny, Plaintiff was promoté to Director of the
Third-Party Transfer Unit(*TPT’), which heagreed tobecause€'it fit [his] plans for [his]
career. (Id.; Cayemittes Tr. 41.) In that capacity, ‘tveas responsible for running tfi€PT]
program [and] implementing the law that authed the program. (1d. 42.)

As of July 2001, in addition to his role as DirectorT&fT, Plaintiff became Directoof

the Tax Lien Sale Unit (“TLSor, with TPT,“TPT/TLS")® (Def.s 56.1 { 12.) As Director of

2 For convenience, the Court also use the abbreviabdiP’ to refer to the Division of AntAbandonment.

As Plaintiff testified, DNP wa&geared to preventing abandonment, the whole history of abandonmenkisted e
in the city by taking properties of nonpayment of taxd€ayemittes Tr. 3:B2.)

For the rader's benefit, the Court notes thatcarding to the DNP websit¢[DNP] conducts site
assessments of thousands of buildings each year through four bhaffiogs to determine whether they are at risk,
develop individual treatment plans for the buildings, and coordinate thkermantation of the treatment plans
DNP[] s activities encourage owners to pay their taxes, refer owners to educatisnpgort programs including
antirabandonment training and provide assistance with rehabilitation loanciiig, refer buildings for targeted
code enforcement when necessary, and review distressed properties fdoexotus Department of Finance tax
lien sales.DNP also coordinates several stages of the third party transfer processéy distressed tax dejuent
buildings to new responsible owners using ameim foreclosure mechanismFinally, DNP oversees the work of
Neighborhood Preservation Consultants who extend[PsliReach into communities throughout New York City by
providing a variety of housingservices. See http://lwww.nyc.gov/html/hpd/html/about/neighborheod
preservation.shtml.

3 During the 19703, New York City developed a substantial abandonment and vacancy problemm. Bot

national and local economic trends made it more difficult for propestyecs to pay taxes. In 1976, the City
responded to this crisis by assuming ownership of properties with onefydalinquent taxes through in rem
foreclosure actions. The objective was to quickly prevent housing stou further deteriorating wer landlords
who maintained poor conditions for their tenaris, the early 1990djowever HPD had become the Cit/largest
landlord, spending $2 &iillion to manage, repair, and sell each building. In 1996, the Gagted a local law that
enabledtito collect tax revenue upfront by selling liens on unpaid ptppaxes and related charge$!.s Ex. C
(The New York City Tax Lien Sale: History and Impact (May 2012).)

As Plaintiff testified, “[tjhe tax lien sale is basically where we sell thenliagainst the property usually for
nonpayment of taxes and then whoever the lien hgidercan foreclose and ultimately take away the progerty.
(Cayemittes Tr. 46.



TPT/TLS, Plaintiff,inter alia, “managed IRD's tax lien sale work in coordination with [other
City agencies], worked with these agencies tanitiate several program improvements and
innovations” and fielded“calls from City elected officials . . . in affected districtsand
“represented HPD inegotiations with owner representatives in [c]durt(Pl.’s 56.1pp. 23.)
During the relevant period,eh‘report[ed] directly to the Assistant Commissioner of DNP,
William Carbine. (Rizvi Aff. Ex. D; PIs 56.1 p. 2; Carbine Tr. 10-11.)

As Director & TPT/TLS, Plaintiff did not receive any complaints about j&b
performance, lack of cooperation or teamwiodnd Carbine“never formally or informally
complained to [Plaintiff] about any aspect of his job performé&n@el.’s 56.1 pp. 4, 9.) Rather,
Plaintiff received positive feedback for his management of TPT/TLS fijomjore than one
Commissionér and “other tax enforcement and aabandonment stakeholdérsvho
“complimented [P]laintiff about the program intelligence .he . provided.” (Id. pp. 4-5.)
Indeed, Carbin€often profusely praised [P]lainti work, especially before meetings with
senior official§ and “told [P]laintiff that he was an outstanding administrator and a highly
professional and excellent managefid. pp. 9, 10.)

DNP Reorganizes and Plaintiff Becomes Director of Special Projects

In fall 2007, DNP underwent dreassignment procéssto address numerous
“[p]ersonnel” and Supervisory issuéghroughout théwhole division; including certain issues
relating to Plaintiff. (Carbine Tr. 6266, 103.) As a result of the reassignment process, five of
the six DNP directors, including Plaintiff, were rotated to different ufjife give a new fresh
start to DNP; “[n]Jobody was being singled ouit.(Id. 63-71, 10%2.) Plaintiff describs this
process as ‘aeshuffling” (Pl's 56.1 1 13.)

In an October 1, 2007 meetin@arbine informed Plaintifthat, due to the reassignment,



he would be removed from his position as Director of TPT/TLS and would becomésDNP
Director of SpeciaProjects. (Rizvi Decl. Ex. H.) Later that day, Plaintiff reacted to thisnew
an email to Carbine, stating:

| wanted to be clear about what you discussed w/me this afternoon: Due to a
divisional reorganization, you said, there will b&Raund-Robbin”[sic] type set

up where"everybody gets moved arountb perform different jobs. Under this
arrangement, within three weeks, | will no longer be in my current position.
Instead | am being reassigned as the new Director of Special Projects, which
learned at the meeting, is the title currently occupied by Harriet Martin.

My new responsibilities will entail working on the new, upcoming Neighborhood
Consultants RFP . . . | will also be assigned to work ofi@reen Proje¢twhere
“everything has to bgreeri and . . . on bther smaller projects.

For now, | have these questions: How long is titeund Robbih [sic] to last?

Why am | being taken from a position | have been effective performing over the
years and quite happy doing? You mentioned that there are problems in my unit.
Other than [one issue] that we have discussed over the past year, | haveanot bee
aware of any problems, especially anything else that impacts th&s unit
production. My group has worked productively and harmoniously asvagace

2000. Will I be informed what thesgroblems” are as well be given an
opportunity to fairly address? What does this mean to me and my career?

As | explained, given a choice | would prefer a position where the job and its
responsibilities are ore clearly defined and in line w/[Jmy career goals.

(1d.)

As part of his reassignment to Director of Special Projects, PRfaithbist [his]
supervisory role.” (Cayemittes Tr. 53; Carbine 95.* He also believedthe reassignment
signified a loss of statu$ and constituted &demotion” (Cayemittes Tr. 53; Pk 56.1 p. 14.)

He went from arfadministrative, managerial, supervisory and high prestige position to one that
was less desirable.(Pl.'s 56.1 p. 16.)

On October 1, 2007, Carbine told PEithat his “removal from TPT/TLS would

4 As Carbine noted, and as discussed in detail below, Plaintiff wasdffbut declined to accept, other
directorlevel supervisory positions. (Carbine Tr. 98.)
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continue as plannédbut would be"postponed another few weeks.(Id. p. 14.) Plaintiff
responded by telling Carbine that he intended domplain about his removal up the City
hierarchy: (Id. p. 16.¥
HPD’s Search for Positions of Interest for Plaintiff

On October 1, 2007, Plaintiff met with Carbine and Dav&thmid DNP s Director of
Operations, (Cayemittes Tr. 56), to discuss Plaistifiew role as Director of Special Projects.
(PI’s Ex. O D002793.)Schmd documented the meeting as follows:

[Plaintiff] stated that he did not want to appear unreasonable by dismissing the
offer [for the position of Director of Special Projects], but did not want to work in
OPS [Office of Preservation Services] if given a choice. He was told that the
other directors who are being switched have not been given a choice on
placement, but [Plaintifff was granted time to make a decision on whether he
would willingly accept the position. In the meantime, [Carbine] offereddohre

out to help [Plaintiff] find another position, if [Plaintiff] would tell him what he
was interested in. [Plaintiff] stated that he was unsure, but that he had previously
mentioned working in Development.

(Pl. Ex. O. at D002793.) This conversatiorcansistent with otheextensiverecord evidence
indicating that, following Plaintifs reassignmento the Director of Special Projects position,
Carbine and others sought to find Plaintiff other positions at HPD:
e On October 12, 2007, Carbine offered Plaintiff the directorship position of the DNP
Queens Borough Office. (Rizvi Decl. Ex. K.) In an email of the same daiatifPla
responded to the offer, statifgfhank you Bill for this offer. While | am appreciative

and remain grateful for this and everything else that you have done, | havdite.dec
This is just not t[h]e direction | want to go at this point in my cateéd.; Pl.s 56.1 p.

19.)
Plaintiff emailed a colleague the same day, advising her [@atbine] . . . offered me
the job running the Queens Office . . . | didwant to appear difficult by dismissing that

° Plaintiff testified that herecalled saying at the time,wow this is what they must mean by

[glerrymandering, just to get rid of me which they have wanted to dgefims] apparently referring to various past
supervisors and their reactions to the 1$@%tlement and aumber of otheincidents that, for reasons explained
below, are irrelevant to the instant motion. (Cayemittes TH525) Shortly after his reassignmer®laintiff also
“complained to HPD internal [Equal Employment Opportunity] officer, Stanley Whingabaut official$ plan to
remove him from his TPT and TLS programs, claiming retaliatsé@mming from those same past incidents.’gPI.
56.1 p. 19.)



outright, especially since | believe that it would be a demdtigRl. Ex. L P#21/1.) He
later testified that the Queens offer wasmost insulting and that he had beéwarned
that [it] was not legitimate and a possible set up, that he was being set upawodfail
blame for the offices failings and that“the decision had already been made to
eventually close that office. (Cayemittes Tr. 101PI.’s 56.1 40, p. 37.)Although
Plaintiff does not state whtwarned him or how he learned of this alleged decision, he
claims to have‘been in Senior staff meetings where the lack of a workload in the
[Queens] office was a recurring thefne(Cayemittes Tr. 11:213; Pl's 56.1 40.)
Plaintiff therefore viewed the Queens offer as an attempgebrid of hini because he
was"“a problem and he hadn “accepted fully their pldnto reorganize. (Cayemittes Tr.
101, 113))

On October 15, 2007, Carbine urged Plaintiff to contdeine Calos, théAssistant
Commissioner in charge of the of Preservation Finance . . . division within the Offic
Development about a job in her area that was comparable to the TPT/TLS gosition.
(Pl’s 56.1 § 47, p. 19.) Calos met with Plaintiff the same day and told him she would
“see what position she could fashion in Finance for [P]laintiff, given his background and
experiencé. (Id. p. 20.) In November 2007, however, Calos advised Plaintiff“snegt

could not find him the right position that was appropriate for him maice at the time.”
(Id. p. 22.)

On October 23, 200Bchmidrecorded in an email another meeting he had that day with
Carbine and Plaintiff, steig in part that they?again met . . to discuss [Plaintifs] new
projects ad assisting with a transition phase. [Carbine] explained to Plaintiff that
Preservation Finance was working to create a position for him, but that for thbding

he was expected to start working on his new DNP projects [i.e., as Director ofl Specia
Projects] and provide transition assistance to the new TPT director when required. . . .
[Plaintiff stated] that he was insulted by the job offer and . . . stated he would go to
disciplinary” (PI. Ex. O. at D002793.)

Plaintiff also memorialized the Octeb 23, 2007 meeting in an emastating: “Had a
transitional meeting put on my calendar w/Bill.[] He began reading off a figp{ojects

| will be assigned to.[] As of the latest, he said that he spoke w/DEV[eloprtitety,
think they can find someithg for me but that it would [take] time to work something
out[] a possible Dev job. In the meantime | will be expected to cooperate w/the
transition. | mentioned that my major concern at this point is my next job and ney,care
which is why | have beeasking for this in writing [i.e., a description of Plainitff
Director of Special Projects position] is s[o] that | can begin to have an &imeof
duties, expectations, etc. Bill said that | was approaching this all wrahthat people
were tryhg to help me but that | was acting like a victim. He said that | was not making
any sense that these jobs are legitimate assignments that will open up avemgs fo
career. | told him that one of the reasons | wish to have this in writing is sodduat |
make an analysis of how helpful this all really is to my career. He said that he was
insulted!, that he was angry now and that this meeting was over, addihgoihatill see
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these meetings . . . on your calendaiPl. Ex. P. D00194¢)
Despitethese exchanges, Plaintiff maintains thatingfactwasnot given any choiceas
to DNP’s late2007 reorganizatian(PIl's 56.1 p. 19.)
Plaintiff’s E-mail to HPD Commissioner Shaun Donovan
On December 3, 2007, Plaintiff sent a lengthy email to HPD Commissioner Shaun
Donovan (“Donovan Emai)’regarding hiseassignment The Donovan Emasdtated in part:
| was relieved of my position in the Third Party Transfer and Tax Lien Sale
programs and relegated to a jurievel Director of Special Projects. Th#ered
reasonwas “a big reorganization of the divisianfield offices to address the
improprieties. Problems with communications are thrown in wieeplaining
my removal. The available information though is that it was a coordinated taking
away of astrategic job. My work is not fieldased, and | am the only one who
without cause is losing supervisory, managerial and administrative position and
whose new role remains unclear . . . | believe the action . . . was retaliatmy,
based and because of my national origin.
(Rizvi Decl. Ex. N.) On January 13, 2008, Donovan respamstatingthat he haddiscussed
this with a number of people and belifljeit [wa]s somethindPlaintiff] need[ed]to resolve
directly with[his] supervisor.” Id.)
Plaintiff’s Work as Director of Special Projects

On October 24, 2007, Carbine met with Plaintiff ‘toontinue a discussion about

transition to his new responsibilitieas Director of Special Projects. (Pl. Ex. P D002632.) As

6 The record reflects that Plaintiff was also offee¢deast one other positi@misewherén HPD prior to his
reassignmento Director of Special Projects:In June 2007, Carbine offered [P]laintiff a position to runeddfi
office in Brooklyn” (Pl's 56.1 p. 12.) Carbine recorded the offer in an email to himsaling “| offered a
position as director of a new East Brooklyn Office for Neighborhood Service® [Plaintiff]. The position would

. involve setting up a new operation forplementing the new ideas we have for our field services and would
involve a salary increase for [Plaintiff]. Unfortunately, he declifes dffer! (Pl. Ex. P D002618.) Plaintiff
explained that he declined the Brooklyn offer because he considetadié@motion as it would have involved
removing [him] as director of TPT/TLS with a net result of reductibresponsibility, jurisdiction, and authority.
(Pl’s 56.1 p. 12.) Plaintiff also viewed the Brooklyn offer asttaeat that he“would be punishednd sent
somewhere to the North Pole if he did not leave his TPT/TLS Wikl p. 35.) He alleges that Carbiteffered
the position to [Plaintiff] despite [his] having no interest or experienceiimgdbat work because officials wanted
to ease [hirhout of his TPT/TLS position in favor of their frientis(ld. p. 12.) Plaintiff does not explainas best
the Court can discerthe basis for his statement aghese unnamed officialshotives.

11



Carbine recordeth an email,Paintiff “mentioned that he would rather be transferred to some
outpost of OPS, where he woultlhave to do anything, but that he was a soldier and would do
his new assignment under protestid.)

Following another meeting with Plaintiff on Octobédr, 2007, Carbine emailesichmid
to report that:

at our new regular one on one with Claudel, he said the following: Waoitldhe
easier to transfer out somebody as difficult as me’m tdo dense to understand
what youre asking me to do so put it in writing . . . This is not anything |
interested in and I'm not as smart as you think | am, | don’t understand, etc.

We are reviewing his progress on several projects that | had previously explained
to him in detail. They are all important to the fatwf the division and, in my
opinion, very interesting.

(Pl. Ex. P D002628.)

The record reflects that Plaintiff was indeed tasked with several pra@jitetshe was
reassigned The following summarizes the evidence relating to these projects, ingludin
Carbines and Plaintiffs views as to Plainti§ performance of them:

e “Loan Project: Plaintiff's first project in his new role was the-called”Loan Project.
(Pl's 56.1 p. 22), for which Plaintiff was required“fond out whats going on with the
loan portfolios throughout the city at the different site offices and work with the
development part of the agency and then try to come up with a loan product.
(Cayemittes Tr. 745.)" Carbine described the Loan Project agimportant,” “tough
projed, and he hoped Plaintifivould be would be able to give it the attention it needed
to bring it to the next level. (Carbine Tr. 114.) Plaintiff largely confirmed this
sentiment, testifying that he was told tHab one has been able to do anything &bou
loans for several yedrand that'[i]f [he could] do something about loans . . . [he would]
be a herd. (Cayemittes Tr. 74.)

! As Carbine explained:At the time the field officeshat were under DNP had loan coordinators to each

office. They worked with the office of Bvelopment which had to underwrite and enclose the loans they worked
together with them to try to get these loans to the finish line foowreer so they could ddwé repairs that were
necessary. It requires a lot of coordination and creativity, and you pasking . . . Our loans are not necessarily
the top priority for the development staff for a number of reasons, so weetdv&eep pushing them about them.
Also, our clients aren that sophisticated so they need a lot of help to get the paperworkengetl help them to
understand how the loans are done. Somebody really needs to thdk atigether and you know . . . make sure it
keeps moving and deal Wieverybody and meet regularly to get the loans done, and also be creative agency
products dott really meet the needs of all the types of owners that we deal with, amel e to think that we
advocate for those owners and for those buildargbwe need centrally to do tia{Carbine Tr110-11.)

12



Plaintiff and Carbine disagree as to Plaingiffperformance on the Loan Project.
Plaintiff' s submissions detail extensiveéhe work he did on the Project, discussikgy’
“accomplishment[§] and “milestone[s]; and attaching sampling$ of work he did in
connection with it. (Pls 56.1 pp. 228.) Plaintiff claims that Carbine told him he was
“happy with the direction ohe [P]roject and that Plaintiff wasdoing fin€ with it, but
then “began to ignore [P]laintiff's updates about the . . . proje@d. pp. 24, 26, 28.)
Carbine, however, believed that Plaintiffidn’t really take [the Loan Project] on
enthusiasticall, which really meant you couldn’t do what was requiradd that Plaintiff
“could have done more to produce the loan préje¢Carbine Tr. 112, 222.Carbine
removed Plaintiff from the Loan Project in March 2008. (Pl.’s 56.1 p. 29.)

“Green Proje¢t During the third week of November 2007, Plaintiff also began working
on the“Green Project, an environmental initiative whereby Plaintiff was to make
“everything . . . greénand to“come up with ways that [DNP] could promote energy
efficiency, water sawigs, clean burning, et cetera. (Cayemittes T+8482PI!s 56.1 p.

22; Carbine Tr. 82.)

Carbine testified that Plaintiff did nbembrace[] the Green Project. (Carbine Tr. 108.)
Plaintiff maintains that the Green Project wa$ eoncept projec¢tthat was yet to be
defined andthat Carbine accordinglgirected Plaintiff td*take a relaxed, wait and see
approach where he, Carbine, would be guiding next steps.” (PIl. 56.,1p§H.372, 40.)
Nonetheless, Plaintiff testified that hetart[ed] reading ihgs’ and “going online asking
people”about similar initiatives. (Cayemittes Tr.-83; PI.’s Ex. J.)

“Community Group Contracts ProjecAt some point in early 2008, Plaintiff was tasked
with a soecalled”Contracts assignmehtior which his“chargé was“this new project . .

. where we have all these contracts out there . . . that wekihamw where things are and
would like them in one table so that this information can be handy at meetings . . .
especially with the grougs. (Pl.'s Ex. L #25 p. 2.) Carbine described this project as
“very important’ (1d. #4 p. 4.)

On June 20, 2008, Carbine noted in an email to himself“thatortunately, Claudel
showed almost no progress on his assignments at’todagon-one. The contract
summary chart wascomplete and incorrect. He asked the same questions he asks every
week?” (Pl’'s Ex. O D003461.) In an email the same day, Carbine removed Plaintiff
from the Community Group Contracts Projedtie to the slow progre§ise] ha[d] madé

and ‘reassignedit. (Pl's Ex. L. #4 p. 4.) Plaintiff responded with a lengthy summary of
the work he performed on the Project, to which Carbine repiiédy put more effort

into this email than you did on the assignmentld.#4 p. 4.)

“Planning Zones Projéct Plaintiff was also tasked with collecting data fDNP
“planning zones,"which were apparentlycrucial’ for a new RFP. (Pk Ex. P.
D003473; PIs Ex. O D003461.) In a May 23, 2008 email to himself, Carbine noted that
Plaintiff had“made very limited effrts . . . to collect important data for the planning
zones.” (Pl's Ex. P. D003473.) In a similar June 20, 2008 email, Carbine further noted
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that Plaintiff“has been unable to get the appropriate maps and . . -esmciomic data

for the Divisioris planning zones. (PI's Ex. O D003461.) In the June 20, 2008 emalil
referenced in the entry above, Carbine demanded of Plaintiff that “[t|hdatadn of CD
[Community Development] eligibility in DNP Planning Zones must be complete . . . next
week and you mst make significant progress on the semtonomic research for these
zones by the time | return from vacatior{Pl.’s Ex. L. #4 p. 3

“Budget Books Projett In a May 2, 2008 email to himself, Carbine noted that Plaintiff
“was given the assignmentuapdate the budget briefing books for DNP on April 17. It
was explained that the assignment was one of the highest ingeoatach due on April

23. The update was not submitted by Claudel until April 28 and was not complete.
David Schmidhad to redo the update to make it appropriate for submissiéi. Ex. P
D003472.)

In an email tchimself, also dated May 2, 2008, Plaintiff described the same conversation,
as follows:*Had a 2 ¢clock conference w/ [Carbine]. He said first that the Briefing
documentwvas late and not complete. | tried to explain that it wassefore[.] [H] e said

that thats (the issue of the assignment being late) not important anfsicdy He
mentioned that he thought that | should be more communicative but did not elaborate
wha he meant and why he felt | was not being communicative. | did not wish to be
called‘confrontational’ so | said nothing . . (Pl's Ex. L #23 p. 74.)

“Borough Consultations ProjéctAs Carbine explained this ProjecCtEvery year the
community boards around the city . . . have an opportunity in the citidget process to

ask questions or ask for reports from different agencies’s.a itery big operation and it
goes a couple of weeks. We have to go to these meetings to answer questiorts. Prior
going to the meetings the questions are submitted and the answers are prepaigttand m
into these books by the various agencies .’s .qgtiite a bit of worR. (Carbine Tr. 28-

54.) Carbine tasked Plaintiff with gathering the relevant information from various
sources. (Pl.’s Ex. G D002152.)

In an effort to gather the prepared answers, Plaintiff sent an August 8, 2@0I8 em
attaching d‘list of questions for the Queens Community Planning Boatdsyarious
recipients asking them tgrovide the portion of the attached that pertains to your"area.
(Id. D002151.) Carbine responded immediately to the email, statdigudel, this is not
the way to handle this. Please withdraw youmal immediately, read the questions,
determine which are for WP and call the relevant individuals for the information. Next
write the answers and show them to me. Thank you for your cooperatidn.” (

Carbine viewed Plaintif6 email as completely inappropriatebecause Carbingpushed

the work off on othes” including those outside of D[N]P some of whom weréhigh
ranking.” (Carbine Tr. 254.) Plaintiff, by contrast, contends that he had been sending
similar emails“for several yeafsand “tried to perform this particular task in the exact
same manner #t . . . it had been successfully complatethe past by [P]laintifand by
others.” (Pl's 56.1 p. 37, 43.)
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On the whole, Carbine testified that Plaintiff wasot cooperative following his
reassignment and demonstratedrasistance ta . . what needed to be done in that fole.
(Carbine Tr. 108L09.) He described Plaintiff &bostilé’ and made general reference'some
edmails [that] got sent that were sarcastic aboasignments (Id. 109.) He testified that
Plaintiff had ultimately $hown that [he] didih want the job by way of the“things that [he]
said” and “how [he] took on the responsibilities or didiake on the responsibilitiés(ld. 204.)
Initial Discussions Regarding a Position ithe Division of Alternative Management Program

Sometime in late 2007, Anfidarie Hendrickson, the Associate CommissionedBD’s
Division of Alternative Management PrograffDAMP”), and Carlecia Taylor, Hendricksen
Director of Operations;had a need for some Senior Project Mandger©AMP “who ha a
background in finance and real estatédendrickson Tr. 8% Hendrickson thereforéstarted to
ask around the agency to see if there were any people iatBresbming to work for [her] and
[Taylor].” (Id. 8.)

Around this time, Hendrickson spoke Carbine and learned that Plaintiff was a
“potential [person] that would be available for [Tayloa} DAMP. (d. 11.) Carbine, who up
until this point had beefiactively looking for something for [Plaintifflresponded that he
thought Plaintiff would be a good fit for the DAMP position, (Carbine Tr. 193; Hendrickson Tr
20), although Plaintiff claims, for reasons unclear, tarbine had known tha][t] [he] would not
be interested in working at DAMP (Pl.’s 56.1 p. 32.)

In February 2008, Carbine toRlaintiff to reach out to Hendrickson. Carbine testified

that, although the DAMP job was not in development as Plaintiff had Hofiethvolve[d] the

8 According to the DNP website, DAMRNcourages community growth by retimg City-owned buildings

to responsible private ownersSeehttp://www.nyc.gov/html/dof/html/property/property _tax_reduc_dahtmsé

o Around the same time, Carbine told Plaintiff to reach out to Holly ltetble Associate Commissioner of
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redevelopment of property and underwriting et céterhich was“[slJomething that [Plaintiff]

had expressed to [Carbine] that he had an interést (@arbine Tr. 197.) Plaintiff, however,
“had no intention of contacting [her] because he was not interested in work at hér area.
(Cayemittes Tr. 8@7; Plis 56.1 § 8, p. 47.) Hendricksonnsteadreachedut to Plaintiff and

told him, “I have your job for you! (Cayemittes Tr. 88.) Despite his professed disinterest,
Plaintiff went to DAMP td‘interview with her people.” 1¢l.)

After speaking with Plaintiff, Hendrickson continued to believe he woulddm®od fit at
DAMP because he wédgjood at follow up, . . [and] had a pretty good real estate, and a pretty
good finance backgrourid. (Hendrickson Tr. &) The open position there, Senior Project
Manager, was, according to Hendrickstan extremely important positibrthat “involve[d]
getting buildings out of the city ownershipnd “getting [them] rehabbed. (Id. 59.) In her
view, the position wasjust as important [a] position as director(ld.) Although Hendrickson
agreed that Plaintiff would not be reporting directly to her as Assistamnh@ssioner but rather
to Taylor, she believed a transfer from Plairisficurrent position as Director of Special Projects
would be a lateral move. (d. 61.)

Plaintiff “doubts seriouslythat his position in DNP and the open DAMP positiame
even remotely simildrin part becauséthe position reports to a director of operations, and was
not administrative, managerial, supervisory or prestigious, highly desirabléopdgie the
TPT/TLS position.” (Pl.'s 56.1 { 68, p. 63.)

Plaintiff claims Hendrickson told him he should transfer to DAMP becathssy just

d[id]n’t want [him]" at DNP. (PIs 56.1 p. 38.)

the Division of Development, where there waspaobability of another joB. (Cayemittes Tr. 887.) Plaintiff
testified that he'was definitely interested in the development [positiob}it that“[g]iven what had transpired
[presumably, his transfer to Director of Special Projects], [he] wegidaus of Carbine motives and “felt that
Carbine only offered the possibility of agition in Development to stall plaintiff from going forward with hiseidt
to complain up the hierarchy(ld. 87; Plis 56.1 1 47.)
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Congratulatory Letter from Donovan

On February 14, 2008, Donovan wrd&intiff a letter(cc’ing Carbine and others) in
which he congratulated Plaintiff for receivingcammendation from a member of the public
(Rizvi Decl. Ex. O.) The letter noted that Donovan had recéigederal complimentary letters
about Plaintiff from memberof the public and thanked Ri&if for “taking customer service to
another level. (1d.; Pl's 56.1 p. 8.)

When Plaintiff “wrote back to Donovan asking him about the other commendations that
he mentioned in his lettérCarbine allegedly told plaintiff that‘someone aald easily interpret
your letter to Shaun like you were harassing peopWhat exactly are you tryghto d&™
(Pl’s 56.1 152 The same day, Plaintiff claims that

an angry Carbine snapped &jlfintiff and told him that he would stop signing

for [him] hal-hour lunches which [he] had arranged with his supervisors to

address [his] long commute and baditying needs. When [P]laintiff protested

and explained the purpose of the Hadur arrangement, a callous Carbine

responded that he did not cardaw [P]laintiff did but that he will not sign for

half-hour lunches . . . addifngh, yeah, youe off GreenProject]too.” Carbine

did not sign for [P]laintiffs halfhour lunch for the remainder of [P]laintif

tenure in DNP, even though prior to February 14 Carbine and his predecessors all

allowed [him] this benefit.

(Id. pp. 30-31.)
Plaintiff’s March 10, 2008 Email to Deputy Mayor Robert C. Lieber

On March 10, 2008, Plaintiff sent a lengthy email to the Deputy Mayor for Economic
Development, Robel€. Lieber (Lieber Email). (Rizvi Decl. Ex. P.) In the Lieber Email,
Plaintiff again complained that his transfer from Hi®T/TLS position was,inter alia,
“retaliatory, to damage [Plaintiff] career and reputation, and because of [his] race andhalatio

origin.” (Id.) Plaintiff explains that he emaileddber becausg[flollowing Donovaris January

13, 2008 response to [his] complaints about unlawful discrimination and retaliation, theepext st
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up the corporate hierarchy was the deputy mayor, Danswdirect supervisdr. (Pl's 56.1
54.) Plaintiff further testifid that the reason he emailed Lieber was becausevbs still
complaining about being removedrom the TPT/TLS position and about beifigssigned
nothing of substance to further [hisdreer;, so he “was going through the channels and then [he]
had reached the deputy mayofCayemittes Tr. 93§

On March 27, 2008, HPD’s internal Equal Employment Opportunity (“EEO”) Officer
StanleyWhing contacted Plaintiff regarding the Lieber Emaitl dhe two scheduled a meeting
for April 1, 2008. (Pls 56.1p. 45.) When Plaintiff informed Carbine of his planned meeting
with Whing, Carbine allegedly responded th#his complaining is not going to end well,
Claudel’ (1d.)

Further Discussions Regrding Plaintiff’s Transfer to DAMP

On April 4, 2008, Plaintiff and Taylor discussed transferring to a position at DAMP.
(Rizvi Decl. Ex. M.) That discussiotonfirmedfor Plaintiff that he wasnot interestd in the
DAMP position [Taylor] discussédut “out of consideration and courtesy [he] did not say that
right then to hef. (Id.) Specifically, according to Plaintiffithe position she described was
junior to what [Plaintiff had] done [at DNP] and that even people who worked under [him] had
more responsibilities. (Id.) Taylor also apparently referred to the position as a
“project/program manadeposition and that, before considering Plaintiff, Tayload requested
a Fellow to undertake fit. (Id.) She also allegedly told Plaintiff that thé'was no work for
him at DAMP*at his skill level (i.e., that of a “high level professional]]” (Pl.s 56.1 p. 61.)

Later that afternoon, Carbine called Plaintiff into his office and told“tnenunderstood

that [Plaintiff] had accepted a position DAMP and that effective in two weeks [Plaintiff

10
P.)

Plaintiff attached the Donovan Email, includibgnovans response, to the Lieber Email. (Rizvi Decl. Ex.
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would] be leaving [Carbine] division” (Rizvi Decl. Ex. M.) Plaintiff responded thghis was
the first [he] heard of thisand described his earlier meeting with Tayldd.)( He and Carbine
then digussed‘choice versus not having dnand Carbiné'said that he wanted [Plaintiff] to
move to DAMP! (Id.) When Plaintiff“told him that [he] was not interested in the DAMP
position,” Carbine said, “Okay, and that he would talk to [Hendricksomd.) (

On April 7, 2008, after speaking with Hendrickson, Carbine called Plaintiff into his
office and“told [him he] had to go to DAMP. (Id.; Pl's 56.1 p. 46.) Plaintiff relayed the
foregoing to Whing in an email he sent that afternoon, conclwdiigthefollowing:

There are several areas inside HPD where | believe | can make a contribution.
have not accepted a position in DAMP. My being forced to go to DAMP at this
point in this capacity is not a serious attempt to get work done. Instead itys part
punishment of my recent letter to Deputy Mayor Lieber.

(Rizvi Decl. Ex. M.)
The following afternoon, Plaintiff sent another, longer email to Whing, elahgrati his
employment situation. He explained:

For several months now, Bill Carbine has beemgryio secure an appropriate
position for me outside of OPS [Office of Preservation Services]. In our
discussions about this | have been my interest in going [sic] to Development very
clear. TSD [presumably, Technology and Strategic Development] woutlidebe
other choice if the right opportunity became available.

Last October | met w/[]Preservation Finance but there was no availablieafit
February Bill [Carbine] again directed me to contact New Construction and
Management and Disposition in connection with opportunities in those areas. At
the time | said nothing about Management and Disposition because | did not want
to come off as ungrateful or in any[Jway negative. Before | could contact the
managers, Associate Commissioner Hendrickson callechchéold me she had a
position for me . . . Following an interview w[] one of her managers, | received
another call from her and | informed her that | was not interested in theposit
that her manager discussed w/me. This all happened by the end of February. On
my reporting this to my supervisor he assured me that something better would
become available.

| eventually met w/New Construction on March 12th and from there met
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w/Assistant Commissioner Walters on March 26th [but there was not] an
appropriateposition for my background, experience and level. He mentioned the
several other areas in Development where there are possibilities . . .ohe als
mentioned opportunities he knew about in management and Disposition. . . .

Last week | heard back from Conssioner Hendrickson who advised she had
another position that she wanted me to discuss w/her manager. | met with
[Taylor] on Friday, April 4. We discussed a position in her area . . . The DAMP
position described to me . . . is of absolutely no inteéceste for several reasons.
Staff who have worked under me for example have had more substantive
responsibilities:

| was taken aback by the recent turn of events. On Friday, Bill [Carbiresjeass
that he had heard that &ccepted the DAMP positidn.l then told him that was

not true. He then said that | had to report to DAMP. . . . When | made it clear . . .
that | did not accept that DAMP job, he abruptly ended the meeting asking me if |
was coming to work on Monday and Tuesday. Yesterday morhivgas
summoned to his office and [again] he repeated what he said Friday thatol had
report to DAMP. . . . Earlier today | spoke w/Commissioner Hendrickson who
said that | had to come to DAMP as ttgaperwork” has []already started.
During our talk she cited that bill wanted to do me a favor . . . my not having any
work to do in his division to her division where she has work for me. How did it
come thatl have no work”here in DNP?

(1d.)

On April 9, 2008, Deputy Commissioner of the Office of Breation Services Luiz
Aragon sent an email to Carbine noting that PlaistiDAMP transfer was put on hold. (Rizvi
Decl. Ex. Q.)

Plaintiff's Office of Equal Employment Opportunity Complaint and Subsequent Inigzdton
On April 10, 2008, Plaintiff filed an internal complaint with the HPD Office of Equal

Employment Opportunity“EEQO’) against Carbine alleging discriminatory treatment on the

1 On April 11, 2008, Taylor sent an email to Plaintiff attaching jibie description for the DAMP Senior

Project Manager position. (Rizvi Decl. Ex. R.) As stated in the job dé@scrig Senior Project Manager works
within DAMP’s Interim Lease I1“(TIL I ") and Special Projects program areakl.) (Under the TIL Il program,
buildings are converted to tenamwned cooperatives.ld.) The job description Taylor sent further stated thate
Senior Project Manager duties will include coordinating betweexMB) . . . and the nonr]profit organization(]
Urban Homesteaders Assistance Board . . . which is developing a langeevot buildings transitioning from city
ownership into low income cooperatives. Initially, the Senior Prdjsmagers primary respogibility will be
facilitating the ongoing progress of projects in various stagéd.)
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basis of race, color, national origin and retaliation in opposition to Plasnpist and current
EEO complaint§the“EEO Complairit). (Rizvi Decl. Ex. T.J* The following day, Whing sent
a memorandum notifying Carbine about the EEO Complaint. (Rizvi Decl. Ex. U.)

Whing conducted an investigation into the EEO Complaint during which, he testified, he
“interviewed @ough people to give [him] a good sense of what was goihicaia “got an
understanding of the totality of the isstiegWhing Tr. 2728.) On August 4, 2008, Whing
issued a report to Donovan for final review. (Rizvi Decl. Ex. C.) The report codcthde
Plaintiff's allegations were unsupportedld.Y On August 18, 2008, Donovan approved
Whing's final determinationand Whing so notified the partiedd.j
Plaintiff’s Ultimate Transfer to DAMP

Following the EEO Complaint, Plaintiff continued woak DNPs Director of Special
Projects. (Cayemittes Tr. 114.) As discussed above, during this time, Carbing Vadiges
criticisms of Plaintiffs performance on these projeet®r instance, higarly-2008 criticism of
Plaintiff's work on the Loan Prog (ultimately leading to Plaintiff's removal from that project),
his May 2008 critique of Plaintif6 work on the Budget Books Project and his June 2008
removal of Plaintiff from the Community Group Contracts Projeetaintiff also emphasizes
that, durng this time, Carbine reprimanded Plaintiff foevdrking behind locked doors.” (PI. Ex.
P D003474.)

Plaintiff was formally transferred to DAMP on September 15, 2008. (PIl. Tr.Rik#i
Decl. Ex. Y.) Although his salary remained the same, Plaintiff was immedissigtisfied with
his work there. (Cayemittes Tr. 81, 145; #£b6.1 pp61-68.) He testified that, on thesecond

or third day after his arrival, Taylor told him she had béamoiding” him because DAMP did

12 Aragon was also named in the EEO Complaint in connection with conducelrgant to this motion.

(Rizvi Decl. Ex. T.)
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not “have any work for him. (Cagmittes Tr. 122.) Indeed, Plaintiff states that“sgent
several months—easily more than 90 percent of his time—in DAMP with nothing tmddiad
“no work to do from September 2008 to November 20q8I’s 56.1 pp. 667.) Plaintiff states
that atDAMP he was‘“ignored and isolatetl. (Id. p. 64.) Taylor allegedlyavoid[ed] him
because she did not want to talk about Wwankd Plaintiff“had to rely on secretaries to find out
what was going oi. (Id.) “Attempts to find out where he stood weretlags; Plaintiff claims,
becauséHendrickson was never availalile(ld.) This was‘part of a coordinated effort on the
part of DAMP officials . . . to frustrate [him] and continue to destroy his caréler.y

In November 2008, Taylts last day in DMP,™ she sent Plaintiff a new description of
his job responsibilities, which heould conduct under the title ofSenior Policy Analyst
(Rizvi Decl. Ex. Z; Pl.s 56.1  83.) Plaintiff states that he had no experience in any of the areas
listed in the dscription and, in any event, he wasever given any work in DAMP that came
close to any of the lofty job elements that Taylor sent to [hin(Pl.'s 56.1 { 84, p. 659
Plaintiff asserts that he is now merely a “de facto project manager” at DA&pBrtng to very
young people.” (Pl.’s 56.1 { 81.)

C. Procedural History
Plaintiff filed a Charge of Discrimination with the Equal Employment Opportunity

Commisson against HPD (“EEOC Chargeth November 24, 2008. (Rizvi Decl. Ex. AA.)

13 Following Taylot's departure, Plairfireported directly to Hendrkson. (Cayemittes Tr. 121.)

14 The job description stated: “The Senior Policy analyst will oversee theatioal, development, and/or

implementation of housing programs designed to preserve and upgigdieoneoods, or immve urban renewal

areas or public and private housing. The Senior Policy Analyst wailligee counsel to the Director of Operations

and Associate Commissioner of [DAMP] on a wide varietyhofising policy and planning issues which require
technical knowdédge and authoritative interpretation of policies, legislation, regulatiodsstandards as applied to
complex problems such as evaluating financial feasibility, tax poli@gmenending text and policies for new
programs, and other planning policy retdtmatters.” (Rizvi Decl. Ex. Z.JThe parties do not dispute thahyllor

had the discretion to change Plaingfposition as a supervisor if she decided that it needed to be changed to meet
DAMP needs. (Defs 56.1 1 85.)
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Plaintiff alleged in theEEOC Charge that HPD discriminated against him on the bases of his
race (AfricanAmerican), color (black), national origin (Haitian), and unlawfullyaliated
against him in violation of Title VII. 1d.) On August 12, 2010, the EEOC closed its file and
issued Plaintiff a Righto-Sue Letter, which stated that the EEOC was unable to conclude a
violation had occurred (Id. Ex. BB.)

Plaintiff filed apro se complaint in this Court on November 10, 2010, which he amended
shortly thereafter on January 10, 2011. (Dkts. 1,Hig Amended Complaint asssitlaims of
discrimination and retaliation against HRCarbine and other of Plaintiff supervisors pursuant
to Title VII. Plaintiff also asserted a claim for Intentional Infliction of Emadidistress.(Dkt.

5.)

On November 10, 2011, Magistrate Judge Theodore H. Katz issued a Report and
Recommendation“Report) recommending that U.S. District Judge George B. Daniels, to
whom this case was previously assigned, dismiss PlasnfMinended Complaint in lge part.

(Dkt. 20.) Specifically, the Report recommendled Court dismiss all Plaintiff's claimgXcept

for his claim [against HPD}hat in September 2008 he was transferred to the DAMP Division in
retaliation for his 2008 EEO [C]lomplaiht.(Report 16 In an Order datedrebruary 9, 2012
(“February 9 Order”)Judge Daniels adopted the Report in its entirety. (Dkt. 28.)

The Courts role, therefore, is to determine whether that remaining clamnmadly
construedsurvives summary judgment. On revietloe summary judgment cerd, the Court
concludes it does not.

STANDARD OF REVIEW

“The court shall grant summary judgment if the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a mattet didd.
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R. Civ. P. 56(a). A fact is‘material for these purposes when might affect the outcome of the
suit under the governing laW, and ‘a]n issue is‘genuine’ if ‘the evidence is such that a

reasonable jury could return a verdict for the nonmoving partyRojas v. Roman Catholic

Diocese of Rocheste$60 F.3d 98, 104 (2d Cir. 2011) (quotidgderson v. Liberty Lobby, In¢.

477 U.S. 242, 248 (1986)).A court reviewing a motion for summary judgment nfasnstrue
the facts in the light mosav¥orable to the non-moving party and must resolve all ambiguities and

draw all reasonable inferences against the mdvarBeyer v. Cnty. of Nassa®24 F.3d 160,

163 (2d Cir. 2008) (quoting Dallas Aerospace, Inc. v. CIS Air C@%2 F.3d 775, 780 (2diIC

2003)).
In reviewing a motion for summary judgment involving a4mooving, pro se plaintiff, a
court “liberally construe[s] the materials submitted by thgo se litigant, “reading such

submissions to raise the strongest arguments they stigdgstin v. United States478 F.3d

489, 491 (2d Cir. 2007) (quotation marks omitted)plaintiff's pro se status, however, does not

relieve him from the usual requirements of summary judgmehbrgensen v. Epic/Sony

Records 351 F.3d 46, 50 (2d Ci2003);Brown v. City of New York No. 11 Civ. 6379 (KBF),

2013 WL 4713561, at *3 (S.D.N.Y. Aug. 27, 20X3JE] ven pro se plaintiffs must offer some
evidence that would defeat a motion for summary judgrient.

DISCUSSION

Title VII prohibits retaliation againstnaemploye€ because he has opposed any practice
made an unlawful employment practice by this subchapter, or because he has magke a char
in an investigation, proceeding, or hearing under this subcHapt2rU.S.C. § 20008(a). Title
VIl retaliation claims follow the familiar threpart burdershifting analysis set out in

McDonnell Douglas Corp. v. Greeall U.S. 792 (1973):
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To make out a prima facie case of retaliation, a plaintiff must make four
showings: thail) [he] engagedn a protected awfity; (2) [his] employer was
aware of this activity; (3) the employer took adverse employment actainsag
[him]; and (4) a causal connection exists between the alleged adverse action and
the protected actity. Once a prima facie case of retaliatienestablished, the
burden of production shifts to the employer to demonstrate that a legitimate,
nondiscriminatoryreason existed for its actionf the employer demonstrates a
legitimate, nordiscriminatory reasqrthen the burden shifts back to the pldi

to establish, through either direct or circumstantial evidence, that the employ
action was, in fact, motivated by discriminatory retaliation.

Summa v. Hofstra Uniy.708 F.3d 115, 125 (2d Cir. 2013)térnalcitations and punctuation
omitted).

The Court agrees with HPD that Plairsffretaliation clainfalters at the prima facie
stage®®

HPD does not expressly contest that Plaintiff has satisfied the fiossptangs of his
prima facie case. Nor could it reasonably do so. PlamtiEO Comfaint, filed on April 10,

2008, clearly constitutes participation in a protected activity. AlstoN.Y.C. Auth, 14 F.

Supp. 2d 308, 311 (S.D.N.Y. 1998)P(aintiff's filing and maintenance of her internal EEO
complaint certainly put the NYCTA on notidteat she was engaged in statutorily protected
activity.”). Plaintiff s December 3, 2007 Donovan Email and March 10, 2008 Lieber Email also

constitute protected activitieddubbard v. TotaCommunicationdnc., 347 F. Appx. 679, 681

(2d Cir. 2009) ([An] informal complaint of discrimination is enough to satisfy the protected

activity requirement under Title VII); Kotcher v. Rosa & Sullivan Appliance Gt@57 F.2d 59,

15 HPD also moves to dismisgtause it “is not a suable legal entity” and “may not be sued imdiégpéndent

capacity.” (Mem. 25.) HPD is correctSeeBind v. City of New York No. 08 Civ. 11105 (RJH), 2011 WL
4542897, at *20 (S.D.N.Y. Sept. 30, 2011HPD itself is not a suablentity.”) (quoting N.Y.C. Charter § 396).
Rather than dismiss the action on this basis, however, the Castifiappropriate to construe Plaintiff's claims
against HPD as having been brought against the City of New York, partycin light of Plainiff's pro se status.
Sanders v. N.Y.C. Dépof Hous. Pres. & DeyNo. 09 Civ. 4054 (RMB), 2010 WL 3025651, at *1 n.1 (S.D.N.Y.
July 28, 2010)“Although HPD . . . [is] not [a] suable entit[y] under the New YorkyGharter, the Court construes
Plaintiff's claims against [it] as being against the Citydjf'd, 470 F. App’x 1 (2d Cir. 2012). For purposes of
convenience and consistency, the Court has referred and will contirefertto the Defendant as HPD.
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65 (2d Cir. 1992)“(A]n internal complaint to company management . . . IS protectedty
within the policies of Title VIIY). There is likewise no issue as to wheth#&D knew of these

protected activities.Gordon v. N.Y. Bd. of Edu¢232 F.3d 111, 116 (2d Cir. 2000Ngither

[the Second Circuit] nor any other circuit has everdhtiat, to satisfy the knowledge
requirement, anything more is necessary than general corporate knowledge thatrtiff has
engaged in a protected activity.”).

HPD does dispute, however, that Plaintiff can establish the third and fourth elements of
his prima facie casei.e., that he suffered an adverse employment action under circumstances
giving rise to an inference of discrimination. It is to these elements that the Gautinns.

Adverse Action

The requirement of a materially adverse employmetibm reflects the principle that

“Title VII does not protect an employee froall retaliation’, but only‘retaliation that produces

an injury or harm’ Tepperwien v. Entergy Nuclear Operations, 18663 F.3d 556, 569 (2d Cir.

2011) (quotingBurlington N. & Santa Fe Ry. Co. v. Whiteb48 U.S. 53, 67 (2006)). In

Burlington Northern the Supreme Court described raaterial adverse actidras follows:“a

plaintiff must show that a reasonable employee would have found the challenged action
materially advese, which in this context means it well might have dissuaded a reasonable
worker from making or supporting a charge of discriminatio®48 U.S. at 68. Still;[a]ctions
that are'trivial harms—i.e., ‘those petty slights or minor annoyances that oféée {place at

work and that all employees experiere@re not materially adverse Tepperwien 663 F.3d at

568 (quotingBurlington Northern548 U.S. at 68). As the Second Circuit recently stated, in the
summary judgment context, courts must be mindfat ‘tmaterial adversity is to be determined

objectively, based on the reactions of a reasonable employwera v. Rochester Genesee
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Redl Transp. Auth. 702 F.3d 685, 6989 (2d Cir. 2012) (citations and punctuation omittekt)

cautioned, however, thacontext matters, as some actions may take on more or less significance
depending on the contektld. at 699.

Plaintiff's primary arguments are that “(1) his transfer from DirectofTéfT/TLS] to
Director of Special Pjects on about November 9, 20[and] (2) his transfer from DNP to little
to no work and the ensuing confusion about what his title is in DAMP on September 15, 2008 . .
. would dissuade a reasonable worker from making or supporting a charge of dismmiina
(Opp’n 31.)

As to the first argument, Judge Daniels already concluded that a retaliation claim
premised on Plaintiff's reassignment to Director of Special Projects ir20&é was time
barred. (February 9 Order 11.) In any event, the argument fails on the meritsiff Riast
reassignedrom the TPT/TLS position to the Special Projects position as part of a Orotatr
“reshuffling” involving five DNP directors. After that process, Plaintiff remained within DNP,
reported to the same supervisor (Carbine) and apparentlyeddbe same salary, evidence that
indicates that Plaintiff's reassignment was nothing more thanalteration ofhis job

responsibilities SeeStaff v. Pall Corp.233 F. Supp. 2d 516, 533 (S.D.N.Y. 20Q@gintiff's

“transfer was but one part of a broad company reorganization which involved shifting tasks
between different departments, and with that shift in tasks, a shift in the placafmeantain
employees.Indeed[plaintiff] was not the only employee transferred from R & [aff'd, 76 F.
App’'x 366 (2d Cir. 2003).

It is true, of course, that retaliatory transfers aret‘limited to pecuniary emolumerits,

and can arise from adiscriminatorilymotivated diminution of duties. Preda v. Nisshdwai

Am. Corp, 128 F.3d 789, 791 (2d Cit997) (citaion omitted) see alsdHarris v. City of New
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York, No. 03 dv. 6167 PLC), 2004 WL 2943101, at *4S.D.N.Y. Dec. 21, 2004{‘Lesser
actions such as . . a diminution in the complexity and prestige of work assignments, and
transfers may also be considere@dverse.”) But the only evidence that Plaintiff's
responsibilities were diminished cosan the form of his own subjective view of his old
position, which he was “quite happy” with, as compared to his new position, which was “less
desirablé to him. Plaintiff's own subjective dissatisfaction, howeverinsufficient Kessler v.

Westchester Cnty. Dépof Soc. Servs.461 F.3d 199, 209 (2d Cir. 2006)T]he standard for

assessing . .a reassignment is an objective, rather than a subjectiveé);see alsQJohnson v.

Eastchester Union Free Sch. DQi&11 F. Supp. 2d 514, 518 (S.D.N.Y. 200Plaintiff s mere

dissatisfaction with the transfer and his preference for his former positicare insufficient to

constitute a materially adverse employment actjprGarber v. N.Y.C. Police Dép No. 95

Civ. 2516 (JFK), 1997 WL 525396, at {5.D.N.Y. Aug. 22, 1997)aff'd, 159 F.3d 1346 (2d

Cir. 1998) (“Plaintiff's dissatisfaction with the transfer, standing alone, does not support his
claim of an adgrse employment actidi. Considering Plaintiff's reassignment in context, the
Court finds no evidence from which a reasonable juror could concludkishe@w assignments

as Director of Special Projects were objectively less complex or prestigiars his
responsibilities in the TPT/TLS position.

The Court, however, agrees with Plaintiff that a jury could find that his transfer from
Director of Special Projects in DNP to his position at DAMiiRst as Senior Project Manager,
then as Senior Policy Anallyswas materially adverse. Upon his transfer to DAMP, Plaintiff no
longer reported directly to the Assistant Commissierdendrickson, Carbine’s counterpart.
He instead reported to Taylor, who in turn reported to Hendrickson. It is fair to con@ude fr

this evidence that Plaintiff's transfer to DAMP was not a “lateral” ondexsdrickson testified,
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but was, at least structurally, a demotion. A fauder could also reasonably conclude that,
upon arriving at DAMP, Plaintiff experienced a rather rapmidution in the complexity and
prestige ofhis work assignments Despite the “lofty*sounding position described to him,
Plaintiff would presumably testify that he was “never given any workAMB that came close”

to that description. Indeed, creditiRgpintiff's statements that hesgent several monthseasily
more than 90 percent of hisne—in DAMP with nothing to do,”’had “no work to do from
September 2008 to November 2008,” and now reports to “very young peoplepeirdhat the
realities of theDAMP position were objectively inferior to the Director of Special Projects
position. Accordingly, the Court concludes that Plaintiff's transfer to DAMBf&s the third

prong of his prima facie case.

16 In his opposition brief, Plaintiff lista host of other actions he contends were materially adverse, including

“final removal from [the Loan Project] . . . when [he] was makingranedented progress towards officials’ . . .
deadline, the decree not to allow [hirhalf-hour lunches the decigin not to assign [him] any meaningful
assignments, ignoring [P]laintiff's serious attempts to provide tegdan his progress with the assignments he was
given . . . [and] Carbine['s] desperate charge that [Pllaintiff somelas violating some agency rudgainst
working with one’s door closed when [P]laintiff never had his door clbs€@pp’'n 1617.) The Court disagrees
that any of these actions, viewed in the context of the summary judgasent ias a whole, rise beyond the level of
those “trivial hams” that “often take place at work and that all employees experience” andotimatt constitute
material adverse actionsTepperwien 663 F.3d ab68; Oyewo v. LahoodNo. 10 Gv. 5139 (KNF), 2012 WL
996995 at *10 (S.D.N.Y. Mar. 26, 2012)“The plaintif' s allegation that she wa®ffered . . . obsolete
responsibilities, without more, is not sufficient to sustain her burden of showingsth@ was denied meaningful
work and that the duties and responsibilities she had constitute aneadhgi®ymentetion.”), aff'd, 515 F. Appx

10 (2d Cir. 2013)McNutt v. NascaNo. 1:10-cv-1301 MAD/RFT, 2013 WL 20946922 (N.D.N.Y. Jan. 17, 2013)
(supervisor’s “ignoring” plaintiff not adverse actiomugenio v. WalderNo. 06 Gv. 4928(CS) (GAY), 2009 WL
1929311 at *26 (S.D.N.Y. Mar. 3, 2009) Reprimands and close monitoring are not adverse employment actions
under Title VIL").

As to Carbine’s “decree not to allow [Plaintiff] hddbur lunches,” “[w]hether a change in schedule
constitutes an adverse employrmantion depends on contéxtMugavero v. Arms Acres, IncNo. 03 dv. 05724
(PGG), 2009 WL 890063t *10(S.D.N.Y. Mar. 31, 2009jciting Burlington Northern548 U.S. at 69 Plaintiff
states, without elaboration, that he required-halir luncheswhich would allow him to leave work early, due to
his “long commute and bakgjtting need$ This evidence alone is insufficient to create a factual issue as to
whether he suffered a material adverse action. He provides little contekiefar statemesit for instance any
indication that his schedule actually changed. Further, his staténa@ntvhen he protested, “Carbine responded
that he did not care what [P]laintiff did” appears to indicate that Plai$f not actually adversely affected, evien i
Carbine refused to officially sign off on Plaintiff's “haifour arrangement.” Accordingly, the Court finds that,
without more, a jury could not find material adversity as to this asserBeeWitkowich v. Holder No. 05 Civ.
7756 (GBD), 2010 WL 1328364, at *3 (S.D.N.Y. Mar. 31, 2010) (“Plaintiff retgponoffered any evidence to show
that this change in his official hours adversely affected himff)d sub nomWitkowich v. U.S. Marshals Seryv.
424 F. App’x 20 (2d Cir. 2011)5elin v. GeithnerNo. 06-cv-10176 (KMK), 2009 WL 804144, at *21 (S.D.N.Y.
Mar. 26, 2009) (“An employee’s decision to report discriminatoghavior simply does not immunize him from

29




Causation

The Court agrees with HPD, howevemtiPlaintiff is unable to satisfy the final prong of
his prima facie casei.e., that there exista causal connection betweérs variousprotected
activitiesand his transfer to DAMP in September 2008.

It is well-settled that an adverse employment aciwannot serve as the basis for a
retaliation claim if the action was set in motion before a plaintiff engaged ircfgdtactivity.

SeeSlattery v. Swiss Reinsurance Am. Corp48 F.3d 87, 95 (2d Cir. 200{)0 causation

where “progressive discipline”dgan prior to plaintiff's filing of EEOC charges)pmasino v.

St. Johihs Univ, 476 F. Appx 923, 925 (2d Cir. 2012)[B] ecause the record is replete with

undisputed evidence that Defendant imposed progressive discipline against Tomdsino we

those petty slights or minor annoyances that often take place at workatrall temployees g@erience. This is
particularly true where, as here, Plaintiff has offered no evidence sdlaat he suffered any harm or injury as a
result of these actions.”) (citations and internal punctuation omitétt), 376 F. App’x 127 (2d Cir. 2010).

Finally, the Court declines to hold that Carbine’s alleged comment irfMateh 2008 that Plaintiff's
“complaining is not going to end well,” which Carbine purportedly magenulearning of Plaintiff's planned
meeting with Whing, constitutes a materially adeeastion. As noted above, “context matteRiverg 702 F.3d at
699, and[t] he Second Circuit has instructed that while the test [for matenarsity] is an objectivgone], it
remains relevant whether the plaintiff himself was deterred from ledminy.” Jantz v. Emblem HealtiNo. 10
Civ. 6076 (PKC), 2012 WL 370297at *15(S.D.N.Y. Feb. 6, 2012(citing Tepperwien 663 F.3d at 572 The
record reflects that Plaintiff sent multiple email complaints to Whing daljs after Carbine’s alleged comrhand
filed his EEO Complaint shortly thereafter on April 10, 2008. Theeeftw the extent Carbine’s somewhat
ambiguous comment could be objectively viewed as threatening, iPlamas clearly undettered by it.See
Patterson v. Xerox CorpNo. 10-cv-6097, 2012 WL 2155278t *7 (W.D.N.Y. June 13, 2012'Even assuming
that [plaintiff's supervisor's] motivation was retaliatory and considgrthis warning in connection witfthe
supervisor’'s] other conduct, this action does not rise to the level of materiality woald implicate the
antiretaliation provisions of Title VII . . Notably, it did not dissuade plaintiff from making several subsejue
complaints regarding Peterson to the internal ethics helpline and the BE®@Iith v. NYC Health & HospCorp,

No. 10-CV-714 (RRM) (LB), 2013 WL 301364]1at *6 (E.D.N.Y. June 18, 2013)jntimidating incident bccurred
prior to plaintiff's filing her EEOC charge and clearlyd dhot dissuade her from making her charge of
discrimination”); Bundschuh v. Inn on the Lake Hudson Hotels, |9C4 F. Supp. 2d 395, 407 (W.D.N.Y. 2012)
(no material adversity wherePlaintiff attesfed] that [supervisor's]actions did not dissuade her from making a
number of subsequent complaiits Nor does Carbine’'sague and isolatestatement suffice to “show retaliatory
animus ‘without resort to inference.’Redd v. N.Y.S Div. of Paro)e923 F. Supp. 2d 371, 386 (E.D.N.Y. 2012).
The Court therefore cannot conclude tthéé statement, made over five months before Plaintiff' sstearto DAMP
and almost as long after that transfer was initially contemplatadtitutes direct evidence of retaliatory intent
otherwise has any material bearing on the causation analysis discussed $edd yler v. Bethlehem Steel Corp.
958 F.2d1176, 1183 (2d Cir.1992)Direct evidence” is “evidence tending to show, without resort to émfee, the
existence of a fact in questiofi."see alsoCardoso v. Robert Bosch Corpl27 F.3d 429, 432 (7th CiR005)
(“Direct evidence is essentially antaght admission that a challenged action was undertaken for one of the
forbidden reasons covered in Title VIL")
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before Semmber, an inference of discrimination will not arise based solely on tharox
between her complaint and termination.”).If an employers conduct before and after an
employee complaint is consistent, the po®nplant conduct is not retaliatory.” Wright v.

N.Y.C. Off-Track Betting Corp.No. 05 Civ. 9790 (WHP), 2008 WL 762196, at {G5.D.N.Y.

Mar. 24, 2008)Lessambo v. PricewaterhouseCoopers,,IN®. 08 Civ. 627ZWHP), 2010 WL

3958787, at *13 (S.D.N.Y. Sept. 27, 2010) (no causal connection vpoere performance
reviews were issued before and after protected agtiatiyd, 451 F. Appx 57 (2d Cir. 2011)

Webb v. Niagara CntyNo. 11ev-192S, 2012 WL 5499647, at @V.D.N.Y. Nov. 12, 2012)

(“[Plaintiff] offers no evidence suggesting that tleaidls[of overtime]which occurred after her
complaint were in any way different from the ym@mplaint denials, or that they were somehow
related to the Division of Human Rights complaint. Without evidence of such a causal
connedbn, this claim must atsfail.”).

It is undisputed that HPD’s efforts to secure Plaintiff a position elsewhighenvihe
agency were part of an extended process that began no later than October 2007, whién Plainti
voiced frustration about his reassignment within DNP, and eneéedy a year later when
Plaintiff was ultimately transferred to DAMP. During this process, maogother jobs were
discussed-the DAMP position, of course, but also fQaeens Borough Officposition, theEast
Brooklyn Office for Neighborhood Servicgmosition as well as potential opportunities in
Preservation Finance, New Construction, Management and Disposition and Develegorast
of which materialized into concrete offers that Plaintiff rejected.

Plaintiff hasadmitted that this process was couiitg and predated his protected activity
when he emailed Whing in April 2008, stating “for several months now, Bill Carbine has been

trying to secure an appropriate position for me.” That admission undercuts theeargum
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Plaintiff made to Whing the day foge, and makes again here, that Carbine’s efforts to transfer
Plaintiff were ‘punishmentfor Plaintiff's] recent letter to Deputy Mayor Liebér Logically,
then, those efforts coulabt have been “punishment” for the EEO Complaint filed a month later
either’” To find causation here merely becatiseextended period during which DNP worked
to find Plaintiff a position of interest was punctuated by Plaintiff's variougithgaation and
retaliation complaints would permit a plaintiff, aware that his eygdl had plans for his
undesirable transfeto halt that process with a preemptive EEO filing. An employer should not
be required to put a previoughjanned, legitimate employment decision on hold simply because
an employee engaged in protected activity

In any event, the Court agrees with HPD that “[e]Jven assuming that the ade#ose a
plaintiff complains of did not have its genesis before his March 10, 2008 [Lieber Emahil] a
April 10, 2008 EEO Complaint, [P]laintiff still fails to establish tempquedximity between
those activities and the transfer to DAMP on September 15, 2008.” (MerfiD8i¥trict courts
within the Second Circuit have consistently held that the passage of two to thrée beiateen
the protected activity and the adverse eyplent action does not allow for an inference of

causatiori. SeeMurray v. Visiting Nurse Servs528 F. Supp. 2d 257, 275 (S.D.N.Y. 2007)

(collecting cases); see algalams v. Ellis No. 09 Av. 1329(PKC), 2012 WL 693568, at *16

(S.D.N.Y. Mar. 2, 2012]“[C] ase law in the Second Circuit and in this district often finds a limit

at two or three months and almost universally disapproves longer time pggriods

o Although it is unclear from the record whether Plaintiff sent the Dece®li&p07 Donovan Email before

or after Hendrickson and Carbinereamenced discussions in late 2007 regarding a position for Plaintiff MADA
even if those discussions pakited December 3, 2007, causation remains lacking in light of Carbifier’ts ¢b
secure Plaintiff several other positions of interest prior éoRbnovan Email. In any event, as discussed below,
there is too great a temporal distance between th&0fié¢ Donovan Email and Plaintiff's 1ag908 transfer to
DAMP to establish the requisite causal connection.
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The shortest temporal distance between Plaintiff's most recent protectetly gthie
April 2008 EEO Complaint) and his ultimate transfer to DAMP (in September 2008) is over five
months. That is too long a time period as a matter of law and establishes an indepamient ba

which to reject Plaintiff's argument that causal connection existvicGinnis v. N.Y. Univ.

Med. Ctr, No. 09 Civ. 6182 (RMB), 2012 WL 5512173, at *4 (S.D.N.Y. Nov. 14, 2012)
(“Because Plaintiff's basis for her claim of retaliation is the timing betweeriilthg of her
complaint on July 9, 2009 and her termination on February 1, 2010 and because she was subject
to an extensive period of progressive discipline prior to the filing of her campthie has failed

to make out a prima facie case of retaliation.”) (internal quotation marks omitted)

It may be true, as Defendantsasgs, that Plaintiff's transfer was the result of its
legitimate efforts to Secure an appropriate position fBtaintiff]” outside of DNP. It may also
be true, as Plaintiff asserts, that Carbine and othess$ d[id]n’t want [him]” at DNP and
“forced” him to transfer. Those two truths would not be mutually exclusiv@eeBurlington
Northern 548 U.S. at 68 (“antipathy” is not actionabl&ven ifthisis assumed, however, there
has been no showingby way of causal inference or otherwisthat Defendat’'s decision to
transfer Plaintiff to DAMP was retaliatory such that there exists a faigsize for a jury to
resolve.

Plaintiff's retaliationclaim accordingly fails at the prima facie stage.
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CONCLUSION

For the reasons set forth above, HPD’s motion for summary judgment is granted. The
Clerk of Court is respectfully directed to terminate item number fifty (50) on the docket and to

close this case.

SO ORDERED.
Dated: September 30, 2013
New York, New York /

Rofnie Xbrams

Uhited States District Judge
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