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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE BANK OF NEW YORK MELLON TRUST

COMPANY, NATIONAL ASSOCIATION,

10Civ. 9420(RMB)
Plaintiff,

DECISION & ORDER

-against-
SANTANDER HOLDINGS USA, INC.,

Defendant.

Background

On December 17, 2010, the Bank of Néark Mellon Trust Company, National
Association (“BNYM” or “Plaintiff”), in its capacity as indenturedistee to the holder of certain
4.375% junior subordinated deferrable interest debres (the “Debentures”), filed a complaint
(the “Complaint”) in diversity for breach of coatt and declaratory judgment against Santander
Holdings USA, Inc. (“Santander” or “Defendant”). (Seempl., dated Dec. 17, 2010, 1 11, 41,
45.) BNYM alleges that Santander breachethdenture agreementtered into between
BNYM'’s predecessor and Santandegredecessor, Sovereign Bancorp, Inc. (“Sovereign”), on
September 1, 1999, and amended on February 26,(2@4ndenture”), byrefus[ing] to pay
[a] contractually-mandated Rate Increase” anblebentures issueshder the Indenture.
(Compl. 1 3) BNYM alleges that the Indenture’€hange of Control” provision required
Santander to pay the increasedipon rate to investorstaf Santander’s parent, Banco
Santander, acquired SovereigndJamuary 30, 2009 in exchange for American Depositary Shares

(“ADSs”) of Banco Santander. (Compl. 11 8-30.) BNYM alleges i the only relevant

! The Debentures were sold to investord.835% contingent convertible trust preferred

income equity redeemable securities (“Trust PIERS”). Gmapl. 11 3, 15.)
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exception to the “Change of Control” prowsirequiring increased interest applies to
acquisitions of Sovereign in exchange for “common stock”™—not ADSs. (Compl. { 4.)

On June 27, 2011, BNYM filed a motion for summary judgment, arguing, among other
things, that (1) “the clear terna$ the Indenture establish ththe drafters did not intend to
include ADSs within the term common stock’tire Change of Contralarveout; and (2) “there
is no relevant industry custom and usage” $hatws that the terms “oumon stock” and “ADS”
are equivalent. (Pl.’'s Mem. of Law in Supp.@fMot. for Summ. J., dated June 27, 2011 (“Pl.
Mem.”), at 10, 16.)

On July 29, 2011, Santander filed an opposition to BNYM’s motion and also cross-
moved for summary judgment, arguing, among othiaigs, that (1) “théndenture does not
suggest that the parties intended to excliB&s from the phrase ‘common stock™; and
(2) “evidence of industry usage and course @flidg demonstrates that there was no ‘change of
control’ under the Indenture.(Def.’s Mem of Law in Opp. to Ps Mot. for Summ. J. and in
Supp. of Its Cross-Mot. for Summ. J., dated July 29, 2011 (“Def. Mem.”), at 6, 9.)

On August 19, 2011, BNYM filed a reply and opposition. (Bes Mem. of Law in
Opp. to Def.’s Mot. for Summ. J. and in Further Supp. of Its Mot. for Summ. J., dated Aug. 19,
2011 (“PI. Reply”).) On September2011, Santander filed a surreply. ($ef.’s Surreply in
Further Opp. to PI.’s Mot. for Summ. J. and-urther Support of Its Cross-Mot. for Summ. J.,
dated Sept. 9, 2011 (“Def. Surreply”).)

On June 27, 2011, at a conference before thetCthe parties waived their right to a

trial of this matter and agreed that the Cauditermination of thesross-motions would be



dispositive. (Sedlinute Entry, dated June 7, 2011); AfletRose Music, Inc. v. Jostens, Inc.

155 F.3d 140, 142-43 (2d Cir.1998). The Coedrld oral argument on December 9, 2011.
(SeeHr'g Tr., dated Dec. 9, 2011 (“Oral Arg. Tr.”).)

The following facts are undisputed.

Section 2.04 of the Indenture provides inval# part that “[e]acibebenture will bear
interest at a rate peramm of 4.375%,” except that:

(h) In the event of a Clnge of Control, the Coupon
Rate will be reset to . . . tlygeater of (i) 7.410% per annum and
(il) the rate determined by a reference agent selected by
[Sovereign] as the market yiedd that time for a non-convertible
trust preferred security reperging subordinated debt of the
surviving entity . . . .

(Decl. of David B. Hennes, dated June 27, 20He(ines Decl.”), Ex. D, § 2.04(h).) Section
1.01 of the Indenture defines a “Change ohol” as, among other things, the following:

(x) Any Person acquires a beneficial ownership,
directly or indirectly, througla purchase, merger or other
acquisition transaction or seriespurchase, merger or other
acquisition transactions of shai@gSovereign’s] capital stock
entitling that Person to exerciS8% or more of the total voting
power of all shares of [Sovereigih’capital stock entitled to vote
generally in electionsf directors . . . ;

(2) The consolidation or meeg of [Sovereign] with or
into any other Person, any merger of another Person into
[Sovereign], or any conveyandeansfer, sale, lease or other
disposition of all or substantiglbll of [Sovereign’s] properties
and assets to another Person . . . .

(Hennes Decl., Ex. D, § 1.01.) But, a Change of Control “shall not be deemed to have occurred
if"

[a]t least 90% of the considerationthe transaction or transactions
otherwise constituting a Change@dntrol consists of shares of
common stock traded or to baded immediately following such
event on a national securitiesceange or the Nasdaq National
Market and, as a result of surhnsaction or transactions, the



Trust PIERS become convertildelely into such common stock
and any rights attached thereto.

(Hennes Decl., Ex. D, § 1.01.) The Indenture does not contain the term “ADSs” in the Change
of Control carveout or anywhere else. ($mnes Decl., Exs. C, D.)

On January 30, 2009, Banco Santander anvei®ign consummated a merger in which
Banco Santander acquired “the 75.65% of Sagare common stock that did not already
own,” for a total of 100 percent ownershipgixchange for Banco Santander ADSs. (Pl.’s
Response to Def.’s Local Civ. R. 56.1 Statenwéridndisputed Material Facts, dated Aug. 19,
2011 (“PI. 56.1 Response”), 11 13, 14; Def.'s Respdndl.’s Local Civ. R. 56.1 Statement of
Undisputed Material Factdated July 29, 2011 (“Def. 56.1 Response”), 1 14.) Pursuantto a
warrant agreement entered into by Sovereaigth BNYM on February 26, 2004 and amended on
January 30, 2009 (“Warrant Agreement”), theSirPIERS became convertible into Banco
Santander ADSs._(Sé&¥ecl. of Kevin M. Ashby, dated July 29, 2011 (“Ashby Decl.”), Ex. C, §
4.02(a)—(b), Ex. D.) After the acquisitionTeust PIERS holder asked Santander “why the
Distribution Rate of the TruRIERS had not been increased.” (Def. 56.1 Response { 25.) By
letters dated March 27, 2009 and April 1, 2009, &acher responded that it did “not believe a
‘Change of Control’ occurred undthe terms of the Debenturasd therefore no step-up in the
interest rate is required” because it belietreat ADSs and common stoare “fundamental(ly]
equivalent.” (Hennes Decl., Exs. J, K.)

For the reasons set forth below, BNYM’s motion for summary judgment is granted,
and Santander’s cross-motion fosummary judgment is denied.
1. Standard of Review

Rule 56(a) of the Federal Rules of Civil Pedare provides that “fie court shall grant

summary judgment if the movant shows that there genuine dispute as to any material fact



and the movant is entitled to judgment as &enaf law.” Fed. R. Civ. P. 56(a). “Under
Pennsylvania law, when the court determines araonto be clear and unambiguous in its terms,
the court should construe the contract as a matter of law and summary judgment is appropriate.”

De Lage Landen Fin. Servs., Inc. v. Rasa Floors, /92 F. Supp. 2d 812, 827 (E.D. Pa. 2011).

In Pennsylvania,“[i]t is well established thaetimtent of the partiet® a written contract
is to be regarded as being embodied intheng itself, and when the words are clear and
unambiguous the intent is to bsscovered only from the express language of the agreement.”

Steuart v. McChesney44 A.2d 659, 661 (Pa. 1982). “Disagment between the parties over

the proper interpretation af contract does not necessarily m#eat a contract is ambiguous.”

Viera v. Life Ins. Co. of N. Am.642 F.3d 407, 419 (3d Cir. 201(nternal quotation marks

omitted).
“[Clustom in the industry or usage in thade is always relevant and admissible in

construing commercial contracts,” Saalon Corp. v. Liberty Mut. Ins. Co/81 A.2d 1189, 1193

(Pa. 2001), but “[w]here the pgaas do not agree upon a custom or usage, it is not binding on
them unless it is so notorious, uniform and vestiablished that a knowledge of them will be

presumed.”_Lustig v. Faccigld88 A.2d 741, 743 (Pa. 1963) (internal quotation marks omitted).

lll.  Analysis

Preliminarily, the parties agree that Penmawia law is controlling pursuant to the
Indenture’s “Governindg.aw” provision. (Sedef. 56.1 Response { 10; Hennes Decl. Ex. C, §
112.)

BNYM argues that the Second Circuit’s hiolgl in Law Debentw Trust Co. of New

York v. Maverick Tube Corp595 F.3d 458, 471 (2d Cir. 2010), controls the outcome here

because the MaveridRourt ruled that “ADSs are not merely common stock in a different form,”



id., in assessing an indenture with a changeewitrol provision like the Indenture here. (e
Mem. at 1. BNYM also argues that there is relevant custom and usage supporting
Santander’s position that common stoodluies the ADSs at issue here. (BéaMlem. at 16.)
Santander contends that Maverfeka different case, about aférent indenture and different
events, governed by different law.” (Def. Mem. at 5; Geal Arg. Tr. at2:25-3:11.) Santander
also proffers a purported expert industry custom and usage inatempt to demonstrate that
“the Santander ADSs fall withithe definition of ‘shares of @omon stock.” (Def. Mem. at 4
(quoting Hennes Decl., Ex. D.).)

Maverickis controlling, and BNYMorevails. In Maverickthe Second Circuit
interpreted an indenture that, as the Inderdoes here, affordede¢mote holders additional
benefits upon the occurrenceafPublic Acquirer Change of Control.” 595 F.3d at 462. The
Maverickindenture defined a “Publi&cquirer” as a person who ds a class of common stock
traded on a United States natibsecurities exchange.” IdThere, an acquisition took place in
which the acquirer's ADSs traded on the Newky8tock Exchange, not its common stock. See
id. at 463. The Second Circuit held that the asgquvas not a “Public Acquirer” because “the
phrase ‘common stock traded on a Unitedetaiational securities exchange’ . . .
unambiguously does not include Antamn Depositary Shares.” ldt 469.

Here, the Court finds that the term “commonc&t’ used in the Indenture’s Change of
Control provision “unambiguously does not inald\DSs and, therefore, a Change of Control

has occurred. ldsee alsdMorrison v. Nat'l| Australia Bank Ltd130 S. Ct. 2869, 2875 (2010);

2 The Bank of New York was thariginal plaintiff in Maverickand lost the argument there

by contending that the “undefined and unaddrplrase ‘common stock traded on a United
States national securities exolga’ . . . should be deemeditelude American Depositary
Shares.” 595 F.3d at 461, 69. In this cas¢YBl advocates a position in line with the Second
Circuit's holding in_Maverick Seeid. at 469; (Pl. 56.1 ResponseJ@44; Oral Arg. Tr. at
6:14-18.)



Pinker v. Roche Holdings Ltd292 F.3d 361, 367 (3d Cir. 2002). Like the Maveriakenture,

the Indenture here uses the term “commonksteciot “ADSs.” (Hennes Decl., Ex. D, § 1.01.);
seeMaverick 595 F.3d at 469. And, like the Maveriicidenture, the Indgure here defines
“Common Stock” as “the class of stock whichtla¢ date of execution of this Indenture, is
designated as common stock of [SovereigiiHennes Decl., Ex. C, § 101.); skkaverick 595
F.3d at 469. It does not include or mention ADSs. (&&mnes Decl., Ex. C.) Finally, like the
Maverickindenture, the Indentutesre “does not provide afil@tion of common stock in
general.” _Maverick595 F.3d at 469; (sdd¢ennes Decl., Exs. C, D.)

Maverickis not distinguishable, as Santler argues, because the Mavemdenture
made “direct and indirect references to [ADBspther provisions,” wite the Indenture here
contains no mention of ADSs anywhe®ef. Surreply at 1 (quoting Maverick95 F.3d at
469).) Maverickrejected the proposition that, as a nratfecustom and usage, the “undefined
and unadorned phrase ‘common stock’ . . . shbaldeemed to include American Depositary
Shares.” 595 F.3d at 469. The Maver@hurt found that “ADSs are not merely common stock
in a different form” because, among other reasthi®S may not have the same voting rights as
an owner of shares of the issuer”; “the de@wgits not obligated taotify [ADS] holders about
any meeting of holders of the deposited se@asiti“with respect to a particular underlying
security, the ADSs themselves might not be furgjikdnd “the price at which an ADS is traded
is not simply a function of thvalue of the foreign issuenmderlying security.”_ldat 470-71.
The_MaverickCourt concluded under New York law thhere is no “custom so well established
that the parties must be presumed to have niearierm ‘common stock’ . . . to include ADSs.”

Id. at 470.



Santander also asserts that Maveésickistom and usage holding is inapposite because
Pennsylvania law is less restrictive than Néovk law and purportedly allows evidence of
industry custom regardless of “whether or notdhstom is continuous, uniform, and notorious.”
(Def. Mem. at 10.) There is, this Court’s view, no meaningffdifference between New York
and Pennsylvania law with respect to evidencadadistry custom and usage. Just like New
York, Pennsylvania requires tH@v]here the parties do not agg upon a custom or usage, it is
not binding on them unless it is so notorious, amif and well established that a knowledge of

them will be presumed.” Lustig v. FaccipliB88 A.2d 741, 743 (Pa. 1963); comphfaverick

595 F.3d at 466, ar@ritish Int’l Ins. Co. Ltd. v. Seguros la Republica, $.242 F.3d 78, 84 (2d

Cir. 2003), withLustig, 188 A.2d at 743, andancaster Transp. Co. v. New York & New

Brunswick Auto Express Cpol46 A.2d 150, 151 (Pa. Super. Ct. 1958); California Fruit

Exchange v. Henry89 F. Supp. 580, 586-87 (W.D. Pa. 1950). And, even if, argudrelo

Court were to deem Santander’s experience admissible under Daubert v. Merrell Dow

Pharm, 509 U.S. 579 (1993), under Maverit¢ke Court would likely nevéheless find that there
is no “uniform and unvarying” customtablishing that common stock and ADSs are

synonymous. 595 F.3d at 469; see dlgstig, 188 A.2d at 743.

Santander’s argument that by interpretingrftnon stock” not to include ADSs, there
would result a “substantial windfall” for the TruBIERS holders is unpersuasive. (Def. Mem. at
22.) Pennsylvania law is cleaiatha court “may not rewrite tr@ntracts to provide protections

that the contracts did not themselves providéreat Am. Ins. Co. v. Norwin Sch. Disk44

F.3d 229, 247 (3d Cir. 2008).



IV.  Conclusion and Order

For the foregoing reasons, Plaintiff’s motion for summary judgment [#12] is granted, and
Defendant’s cross-motion for summary judgment [#16] is denied. Unless the parties advise the
Court otherwise by December 15, 2011, this matter will be referred to United States Magistrate

Judge James C. Francis [V for an inquest on damages.

Dated: New York, New York
December 13, 2011

RICHARD M. BERMAN, U.S.D.J.
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